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.  Hadley  v.  Baxendale^  p.  742,  is  by  far  the  most  important 
case  in  tliis  volume.  The  judgment  was  the  considered 
judgment  of  a  strong  Court,  and  perhaps  the  Court  of 
Exchequer  was  the  strongest  of  the  three  Courts  at  West- 
minster at  that  date.  It  was  distinctly  intended  to  lay  down 
a  rule  for  future  guidance  in  the  assessment  of  damages,  and 
has  always  been  so  understood.  The  Court  seems  to  have 
been  impressed  by  the  provision  of  the  French  Civil  Code  on 
the  subject,  see  at  p.  746.  But  English  judges,  in  actions 
brought  for  negligence  independent  of  contract,  had  already 
recognized  the  same  test.  See  Greenland  v.  Chaplin^  82  E.  R. 
at  p.  659,  and  the  earlier  case  of  Vaughan  v.  Menlove^  43 
^  R.  E.  711.  A  man  is  deemed  to  foresee  those  consequences 
\  of  his  conduct  which  a  reasonable  man  in  his  place  and 
with  his  knowledge  and  means  of  information  would  foresee 
as  probable;  and  for  such  consequences  he  is  justly  held 
answerable  if  he  was  bound  to  use  any  caution  or  diligence 
at  all.  This  principle  really  covers  both  branches  of  the  rule 
in  Hadley  v.  Bazendale,  as  Mr.  F.  E.  Smith  pointed  out  in  a 
learned  and  ingenious  paper  in  the  Law  Quarterly  Review 
(xvi.  275)  some  years  ago.  There  has  however  been  a 
persistent  effort,  supported  with  great  ability  both  judicial 
and  extra-judicial,  to  set  up  a  different  rule.  It  was  urged 
that  if  a  man  is  to  answer  for  consequences  which  can  be 
foreseen  only  with  special  knowledge  of  circumstances  not 
manifest  on  the  face  of  the  business,  it  must  be  because  he 
not  only  is  aware  of  them  at  the  time  of  contracting,  but 
specially  accepts  responsibility  for  them,  or  "accepts  the 
contract  with  the  special  conditions  attached  to  it,"  so  that 
an  actual  contract  arises  .  .  .  to  bear  the  exceptional  loss." 


a 
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Such  are  the  dicta  of  no  less  authorities  than  Willes  ar 
Blackburn  in  Home  v.  Midland  Rail.  Co.^  L.  E.  7  C.  P.  58 
8  C.  P.  131.  It  is  true,  moreover,  that  actual  decisions  hai 
mostly  been  that  the  defendant  was  not  liable  because  he  he 
not  notice  of  the  special  facts ;  and  if  he  is  not  liable  withoi 
a  special  contract,  obviously  he  cannot  be  made  liable  withoi 
notice.  But  if  notice  without  a  contract  to  be  special! 
answerable  will  not  do,  why  are  not  juries  told  that  a  speci; 
undertaking,  not  merely  knowledge,  is  the  element  wanting 
And  now  there  is  a  positive  decision  of  the  Court  of  Appo; 
affirming  liability  under  the  second  branch  of  the  rule  i 
Hadley  y.  Baxendale :  Agius  v.  G,  W.  Colliery  Co.  [18llti 
1  Q.  B.  413.  Here  the  rule  in  Iladley  v.  Bujcendale  Wi 
adopted  without  reserve,  and  apparently  the  doctrine  of  a 
auxiliary  special  contract  was  not  set  up  at  all.  It  is  sul 
mitted  that  the  importance  of  this  case  is  undeiTated  by  th 
learned  editors  both  of  Mayne  on  Damages  and  of  Smith 
Leading  Cases  in  the  current  editions  of  those  standar 
works. 

In  Trent  v.  Ilunt^  at  p.  523,  Baron  Alderson's  remarks  o 
the  relative  situation  of  mortgagor  and  mortgagee  at  commo 
law  will  be  found  still  profitable.  We  cannot  say  so  muc 
for  Baron  Parke's  rather  sweeping  denial  of  analogy  betwee 
commercial  corporate  bodies  and  partnerships,  see  at  p.  575 
his  dictum  must  at  all  events  be  taken  as  having  only 
strictly  limited  application  to  the  case  then  before  the  Courl 
It  will  be  obsei-ved  that  in  Barker  v.  Sterne^  at  p.  918,  th 
case  of  Young  v.  Grote^  much  canvassed  of  late  years  an 
sometimes  even  judicially  supposed  to  be  oveiTuled,  is  treats 
as  good  authority.  On  the  whole  controversy  see  Mr.  Thonia 
Beven  in  L.  Q.  K.  xxiii.  390. 

Among  the  equity  cases  Parkin  v.  Thorold^  p.  32,  is  on 
of  the  leading  authorities  on  the  extent  to  which  time  is  o 
by  the  acts  of  the  parties  may  be  made  of  the  essence  of  i 
contract. 

Torre  v.  Torre^  p.  4G4,  illustrates  the  singular  notions  o 
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Stuart,  V.-C.  as  to  the  jurisdiction  of  the  Court  to  relieve 
against  mistake.  The  decision  was  right  enough,  for  on  the 
facts  as  stated  a  man-iage  settlement  was  executed  containing 
a  clause  in  restraint  of  anticipation  contrary  to  an  express 
previous  agreement  of  the  husband  and  wife  (the  wife  being 
a  widow  of  considerable  means),  and  therefore  there  was  a 
clear  case  for  rectification  if  the  agreement  was  established ; 
apparently  the  husband  did  not  dispute  it,  and  certainly  it 
was  not  his  interest  to  do  so.  But  the  Vice-Chancellor's 
judgment  does  not  say  a  word  about  the  agreement,  and 
treats  the  matter  as  depending  on  the  wife's  intention  alone. 
This  is  a  kind  of  equity  run  wild  by  which  many  students 
and  even  some  learned  authors  have  been  perplexed. 

A  flavour  of  the  romantic  history  of  the  New  World 
lingers  about  the  dry  statement  that  in  1847  the  rate  of 
interest  in  California  was  25  per  cent.  (p.  527) ;  and  modem 
University  men,  especially  those  who  are  in  a  position  to 
contemplate  the  establishment  of  Manchester  New  College  at 
Oxford,  may  read  with  some  amusement  at  p.  284  how 
'*  there  arose  a  class  of  people  called  Nonconformists."  If 
the  reporter  or  pleader,  whichever  was  answerable  for  this 
flower  of  speech,  thought  there  were  no  dissenters  before  the 
Act  of  Uniformity  of  Charles  II.,  his  version  of  ecclesiastical 
history  must  have  been  pretty  odd. 

It  may  be  worth  while  to  point  out  to  our  younger  readers 
what  the  old  reporters  would  have  called  an  excellent 
difference :  Lygo  v.  Newbold^  p  727,  is  consistent  with  the 
recent  decision  of  Harris  v.  Perry ^  there  cited  in  our  note, 
because  in  the  latter  case  there  was  evidence  (though  it  may 
not  have  been  of  the  strongest)  of  the  plaintiff  having  been 
invited  into  a  situation  of  danger,  with  the  defendant's 
authority  through  his  agent.  In  the  former  the  defendant's 
serv^ant  (even  if  he  had  authority)  merely  assented. 
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ADDENDA  AND   COEEIGENDA. 


Reg.  V.  Tipton,  61  B.  R.  203,  3  Q,  B.  216,  ib  overruled  by  West  Ham  Union  v. 
Edmonton  Union  [1908]  A.  0.  1. 

Cole  y.  Coles,  77  B.  R  216.  A  report  of  this  case  on  appeal  before  Lord 
Cottenbam  has  been  found,  under  the  altered  title  of  Cole  y.  Cole,  in  12  L.  T.  0. 8. 
237.  Lord  Cottenham's  judgment,  as  there  reported,  affirms  the  judgment 
below  on  both  pointsi  but  adds  nothing  of  sufficient  importance  to  make  it 
necessary  to  retain  a  report  of  the  appeal. 

94  E.  B.  Preface,  yi,  line  9,  for  "  as  well  upon  the  points  involved,"  read  **  as 
well  as  upon  the  points  involved." 


NOTE. 


The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  ustuUly  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  Hie  same  paging  are 
continued  in  the  margin  of  the  text. 
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CHANCERY. 


WILLIAMS  V.  LOMAS(l). 

(16  Beav.  1—3.) 

A.  B.  was  tenant  for  life  of  a  trust-fund,  vith  a  general  power  to  appoint 
by  will,  and,  in  default,  it  was  settled  on  the  plaintiff.  A.  B.  ordered 
the  trustees  to  pay  over  the  fund  to  her  on  an  indemnity,  and  she 
afterwards  appointed  the  fund  to  the  plaintiff  and  others,  who  filed  a  bill 
ta  make  the  trustees  liable  for  a  breach  of  trust :  Held,  that  by  the 
appointment,  the  fund  became  assets  for  answering  A.  B.'s  liabilities, 
of  which  the  indemnity  was  one,  and  that,  therefore,  the  trustees  were  not 
liable. 

The  testator  devised  some  real  estate  to  Lomas  and  Wood,  for 
500  years,  upon  trust  to  raise  2,400/.,  and  place  it ''  upon  Govern- 
ment or  real  security,"  and  pay  the  interest  to  Sarah  Benton  for 
life ;  and,  after  her  decease,  to  pay  the  principal  to  such  persons, 
&c.,  as  she,  Sarah  Benton,  should  by  will  appoint ;  and  in  default, 
amongst  her  children. 

The  testator  died  in  1822,  and  in  1828  the  trustees  raised  the 
2,400^ ;  but  instead  of  investing  it,  as  directed  by  the  will,  they 
allowed  it  to  be  received  by  Sarah  Benton  and  her  two  children 
(the  plaintiff,  Anne  Williams,  the  wife  of  Bobert  Williams,  and 
John  Benton).  By  an  indenture  dated  22nd  of  May,  1828,  Sarah 
Benton,  John  Benton,  and  the  plaintiff  and  her  husband,  so  far  as 
they  were  competent  to  do  so,  ""released  Lomas  and  Wood  from  the 
2,4002.,  and  all  actions  and  accounts  thereof,  and  they  covenanted  to 
indemnify  them.    And  Sarah  Benton  covenanted  with  the  trustees, 

(1)  Bey/uB  V.  Lawley  [1903]  A.  0.       [1892]  3  Ch.  510,  62  L.  J.  Ch.  55,  67 
411,  72  L.  J.  Ch.  781 ;  In  re  Parkin      L.  T.  77. 
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Williams  that  her  testamentary  power,  and  all  applications  to  be  made  by  her, 
LoMAs.       should  stand  as  an  indemnification  to  them. 

Sarah  Benton  died  in  March,  1850,  having,  by  her  will  dated  in 
January,  1850,  appointed  the  2,400Z.  as  to  a  moiety  in  favour  of  her 
daughter,  the  plaintiff,  for  her  separate  use  for  life ;  and  as  to  the 
residue  in  trust,  for  the  wife  and  children  of  John  Benton. 

By  this  bill  the  plaintiff  insisted,  that  she  was  not  bound  by  the 
deed  of  1828,  executed  by  her  during  coverture;  and  prayed  a 
declaration,  that  the  trustees  had  been  guilty  of  a  breach  of  trust 
in  not  investing  the  2,400Z.  according  to  the  directions  of  the 
testator's  will,  and  seeking  to  fix  them  with  that  sum  and 
interest. 

The  trustees  insisted  on  the  benefit  of  the  deed  of  1828. 

Mr.  Roupell  and  Mr.  F.  T.  White,  for  the  plaintiff. 
Mr.  Keene,  for  the  plaintiff's  husband. 
Mr.  R.  Palmer  and  Mr.  Freeliiig,  for  the  trustees. 
Mr.  Dreici-y,  for  the  assignees  of  John  Benton. 
Mr.  Ooodeve  and  Mr.  Smythe,  for  incumbrancers. 

Th£  Master  of  thb  Bolls  : 

It  is  manifest,  that  the  plaintiff  is  not  entitled  to  any  decree 

respecting  the  2,4002.    The  state  of  the  case  is  this :  A  lady,  who 

was  a  single  woman,  was  tenant  for  life  of  a  fund,  and  had  a  testa- 

[  ♦»  ]        mentary  power  of  appointment  *over  it.     She  induced  the  trustees 

to  advance  money  to  her  and  her  children  upon  an  indemnity. 

If  she  had  died  without  executing  the  power  of  appointment,  the 
fund  would  have  gone  to  her  children  as  in  default  of  appointment,  and 
the  money  advanced  would  have  constituted  a  mere  debt  against  her 
general  personal  estate.  But  Jenney  v.  Andrews  (1),  which  has  been 
followed  by  other  authorities,  decides  this:  that  where  a  person 
having  a  general  power  of  appointment  by  will  makes  an  appoint- 
ment, the  appointee  is  a  trustee  for  the  creditors,  and  the  appointed 
fund  is  applicable  to  the  payment  of  the  debts  of  the  donee  of  the 
power.  The  question  therefore  is,  whether  the  fund  is  not  applicable 
to  the  payment  of  her  debts. 

It  is  admitted  that  she  received  the  2,4002.,  and  that  she  has 

(1)  23  B.  H.  216  (G  Madd.  264). 
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covenanted  to  make  this  sam  applicable  for  the  purpose  of  indemni- 
fying the  trustees.  She  has  executed  the  power  in  favour  of  other 
l>er8onB ;  the  fund  would  therefore  be  assets  for  the  payment  of  her 
debts  and  liabilities,  and  this  is  one  of  them. 

If  the  testatrix  had  other  property,  this  question  might  be  raised : 
it  might  be  said,  that  these  appointees  were  in  the  position  of 
specific  legatees  of  the  appointed  fund,  and  that,  as  the  debts  ought 
to  be  thrown  on  her  general  assets,  the  plaintiff  is  entitled  to  be 
recompensed  out  of  the  general  assets.  This,  however,  is  not  a  suit 
for  the  administration  of  the  estate  of  Mrs.  Benton ;  and  without 
saying  what  the  rights  of  the  plaintiff  may  be,  I  wish  the  present 
decree  to  be  made  without  prejudice  to  any  case  which  she  may 
make  against  the  general  estate  of  Sarah  Benton. 


Williams 

9, 
LOMAS. 


NEWMAN  V.  WHITE. 

(16  Beay.  4.) 


[Obsolete  practice.] 
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Re  BARNARD. 

(16  B«iv.  5—7.) 
[Beversed  on  appeal  aa  reported  in  95  B.  R  137  (2  D.  M.  &  G.  359).] 
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BELL  V.  BARCHARD. 

(16  Beav.  R— 12 ;  S.  C.  21  L.  J.  Ch.  411.) 

A.  granted  B.  a  lease  containing  a  covenant  against  assiguineut.  A. 
afterwards  agreed  to  cancel  the  lease,  and  to  grant  B.  a  much  more  bene- 
ficial one,  "  as  a  reward  for  the  great  improyement  he  hod  made  in  the 
estate,  and  as  an  encouragement  for  his  general  industry."  A.  died  before 
executing  the  second  lease,  and  B.  filed  a  bill  for  specific  performance 
against  his  representatiyes.  A  compromise  was  effected  for  granting  a 
lease  for  a  reduced  term,  "  the  lease  to  contain  all  covenants  usual  and 
ordinary  in  farming  leases."  It  was  insisted  by  the  tenant,  that  under  the 
compromise,  there  should  be  no  restriction  against  assignment ;  but  held, 
that  the  Master,  in  settling  the  lease,  was  to  have  regard  to  the  original 
lease  and  to  the  custom  as  to  farming  leases,  if  any. 

In  1840,  Mr.  Hilton  granted  to  the  plaintiff  a  lease  of  a  farm  for 
fourteen  years,  at  a  rent  of  2121. ;  and  the  lease,  amongst  other 
covenants,  contained  one  against  assignment. 

In  1846,  Mr.  Hilton  signed  a  paper,  by  which  he  agreed  to  cancel 
the  lease,  and  to  grant  the  plaintiff  a  ne^Y  lease  for  twenty-eight 

1—2 
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Bkll        years,  at  the  reduced  rent  of  lOOL  a  year ;  and  he  authorisec 

uabcoard.    plaintiff  to  build  a  house  and  cart-shed,  and  deduct  the  am 

(not  exceeding  40(M.)  out  of  the  rent ;  and  this,  he  said,  he  did 

a  reward  for   the   great  improvement  the  plaintiff  had  mac 

the  estate,  and  as  an  encouragement  for  his  general  industry." 

Mr.  Hilton  died  in  1849,  having  devised  the  estate  to  his  si 
the  wife  of  Mr.  Barchard. 

The  plaintiff  having  filed  his  bill  against  Mr.  and  Mrs.  Barcl 
for  specific  performance,  it  was  agreed  by  letter  and  by  way  of 
promise,  between  the  solicitors,  that  a  lease  should  be  gi'ante 
twenty-one  years,  from  Michaelmas,  1850,  at  the  reduced  rei 
lOOZ.  a  year,  "  the  lease  to  contain  all  covenants  usual  and  ordi 
in  farming  leases." 

The  draft  lease  contained  a  covenant  not  to  assign,  or  uudi 
[•y]        the  farm;  and  this  being  objected  to  by  *the  plaintiff,  he 
a  claim  for  the  specific  performance  of  the  contract  for  comproi 

Mr.  Kenyan  Parker  and  Mr.  JolUjfe,  in  support  of  the  cl 
[cited  Church  v.  Brown  (i),  and  other  cases  there  mentioned]. 

Mr.  R.  Palmer  and  Mr.  Bunion,  for  the  defendants : 

The  first  lease  restricted  the  tenant  from  assigning,  the  se 
would  have  been  in  the  same  form,  and  the  compromise  m( 
varied  the  duration  of  the  term. 

Secondly,  a  married  woman  is  not  bound  by  the  contract :  [E 
V.  Wase  (2),  Neale  v.  Mackenzie  (a),  Thomas  v.  Doing  (4)]. 

The  Mastbb  of  the  Rolls  desired  Mr.  K.  Parker  to  coi 
himself  to  the  question,  whether,  on  the  reference  to  the  Ms 
[  ?iO  ]       the  Court  ought  not  to  direct  *him  to  have  regard  to  the  agreei 
of  1846,  and  the  former  lease. 

Mr.  K.  Parker,  in  reply. 

The  Mastbb  of  the  Bolls: 

I  am  of  opinion,  that  the  letters  form  a  sufficient  contract, 
that  there  must  be  a  specific  performance.  There  must  be  a  i 
ence  to  the  Master  to  settle  the  terms  of  the  lease  with  refei 
to  the  former  lease ;  and  I  think  it  necessary  to  make  a  sf 

(1)  10  11.  E.  74  (lo  Ves.  258).         (:{)  44  K.  R.  105  (1  Keen,  474) 

(2)  7  B.  E.  109  (8  Yes.  505).         (4)  44  B.  B.  158  (1  Keen,  729 
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direction  to  the  Master,  because  I  am  of  opinion,  that  the  true  con-        Bell 
struction  of  the  contract  now  sought  to  be  enforced  is  affected  by    barchard. 
the  circumstances  which  existed  between  the  parties  previous  to  the 
compromise,  and  may  differ  from  what  it  would  have  been,  if  these 
parties  bad  had  no  dealings  previous  to  the  first  of  the  letters 
Tirritten  by  the  solicitors. 

The  circumstances  of  the  case  are  these :  The  testator,  in  1840, 
granted  a  lease  to  the  plaintiff,  in  which  there  was  a  covenant 
against  assignment.  In  1846,  he  signed  a  paper,  in  which  he 
agreed  to  cancel  the  old  lease,  and  to  grant  a  new  lease  at  half  the 
rent ;  and  the  lessee  was  to  be  at  liberty  to  lay  out  4002.  of  his  rent 
on  buildings.  But  this  the  testator  assented  to  "  as  a  reward  for 
the  great  improvement  the  plaintiff  had  made  in  the  estate,  and  as 
an  encouragement  for  his  general  industry.''  If  the  matter  stopped 
there,  and  if  this  were  a  binding  contract,  the  testator,  beyond 
doubt,  must  have  intended,  that  the  substituted  lease  should  contain 
a  covenant  like  the  old  one,  which  would  confine  the  possession  to 
the  lessee,  and  would  restrict  him  from  under-letting  the  farm  to 
persons  who  might  not  keep  the  property  in  repair  and  in  a  state 
of  improvement,  which  was  evidently  an  *important  consideration  T  *n  ] 
with  the  testator ;  for  it  was  to  reward  the  plaintiff  for  the  improve- 
ment of  the  farm,  and  as  an  encouragement  to  his  industry  rela- 
tive to  the  property,  that  he  consented  to  reduce  the  rent ;  and  it 
would,  I  think,  be  inconsistent  with  this  contract,  that  the  lessee 
should  have  power  to  under-let  the  farm. 

The  testator  died  three  years  afterwards,  without  having  executed 
the  lease.  After  some  negotiation  between  the  plaintiff  and  the 
defendants,  who  both  at  law  and  in  equity  represent  the  testator, 
the  plaintiff  filed  his  bill  for  specific  performance  of  the  contract 
for  the  new  lease.  Proposals  for  a  compromise  were  entertained, 
in  which  the  defendants  say,  "  If  you  will  reduce  the  lease  to  a 
reasonable  term,  we  will  not  resist  your  having  such  a  lease." 
That  was  agreed  to,  and  the  letters  in  question  were  written,  con- 
stituting the  contract.  One  of  them  refers  to  a  variation  in  the 
terms;  and  it  is  agreed,  that  the  lease  shall  be  for  twenty-one 
years,  and  "  contain  all  covenants  usual  and  ordinary  in  farming 
leases."  I  am  called  on  to  say,  that  the  true  construction  is,  that 
the  lease  to  be  granted  is  not  to  contain  the  provisions  contained  in 
the  lease  under  which  the  plaintiff  held ;  on  the  other  hand,  it  is 
said,  that  the  words  are  cumulative,  and  that  the  lease,  in  addition 
to  the  covenants  under  which  the  lessee  then  held  the  property,  is 
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to  contain  all  other  usual  covenants.  I  do  not  wish  to  fetter  the 
Master's  judgment  further  than  this :  to  direct  him  in  settling  the 
lease,  to  have  regard  to  the  covenants  in  the  lease  of  1840,  and  also 
to  any  custom  as  to  farming  leases  which  may  prevail  in  the  neigh- 
bourhood. 

This  is  the  contract  of  the  husband,  and  is  only  "^binding  as  a 
contract  for  a  lease  of  twenty-one  years.  The  cases  of  Xcale  v. 
Mackenzie,  and  Thomas  v.  Dering,  were  not  similar  to  the  present. 

I  am  of  opinion,  that  the  Master  must  settle  this  lease,  having 
regard  to  the  covenants  in  the  original  lease  of  1840 ;  and  I  shall 
give  no  further  order  as  to  this  lease,  except  by  declaring  that  the 
agreement  must  be  specifically  performed  (l). 


1862. 
Ajtril  15,  10. 


CLARKE  V.  TIPPING. 

(IGBeav.  12—13.) 
[Obsolete  procedure  by  supplemental  bill.] 
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BRYAN  V.   COLLINS. 

(16  Beav.  14—22.) 

A  testatrix,  who  died  in  1819,  bequeathed  a  legacy  to  accumulate  in 
trust  for  the  eldest  daughter  of  A.  B.,  to  be  paid  at  twenty-one,  and  if  none, 
to  the  eldest  daughter  of  C.  D.,  payable  in  like  manner.  A.  B.  never  had 
a  daughter,  and  died  in  1851.  C.  D.  had  a  daughter  G.  bom  in  1821,  who 
died  in  1827,  and  other  daughters :  Held,  that  the  representative  of  Q.  was 
entitled  to  the  legacy,  and  to  the  accumulations  accrued  down  to  the  death 
of  G.,  together  with  simple  interest  thereon  from  that  time  to  the  day  of 
payment  in  1852. 

The  testatrix,  Jane  Clementina  Bryan,  by  her  will,  bequeathed 
a  certain  debt  to  trustees,  upon  trust  to  receive  and  invest,  **  and 
accumulate  the  interest  thereof"  upon  trust  for  the  eldest  daughter 
of  Mary  Doyle,  to  be  paid  to  her  on  attaining  her  age  of  twenty- 
one  years,  or  on  the  day  of  her  marriage  with  the  consent  of  her 
parents  or  guardians,  which  should  first  happen;  and  if  there 
should  be  no  such  daughter,  then  in  trust  for  the  eldest  daughter  of 
George  Bryan,  jun.,  to  be  paid  and  payable,  in  like  manner,  on 
her  attaining  twenty-one,  or  marriage ;  and,  in  case  there  should 
be  no  such  daughter,  then  in  trust  for  the  second  son  of  George 
Bryan,  jun.,  to  be  paid  at  his  age  of  twenty-one  years ;  and,  in 


(1)  The  plaintiff  appealed,  but  the  matter  was  arranged. 
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case  there  should  be  no  sach  son,  then  in  trust  for  such  person  or       Bbtan 
persons  as  should  then  be  his  next  of  kin.  Collins. 

The  testatrix  died  on  the  22nd  of  September,  1819. 

Neither  Mary  Doyle  nor  George  Bryan  had  any  daughter  at  the 
testatrix's  death. 

In  1822,  the  debt,  amounting  to  1,140Z.,  was  received  and  invested 
in  1,400/.  Consols. 

George  Bryan  married  in  1820,  and  had  a  daughter,  Georgiana        L 15  ] 
Augusta,  who  was  born  in  February,  1821,  and  died  the  19th  of 
October,  1827,  and  another  daughter,  Augusta  Mary,  who  was  still 
living,  and  he  died  in  October,  1827. 

Mary  Doyle  died  in  February,  1851,  without  having  had  any 
issue,  and  thereupon  a  bill  was  filed  by  the  legal  personal  represen- 
tative of  Georgiana  Augusta  Bryan,  claiming  the  fund  and  the 
accumulations,  which  now  amounted  to  8,521Z. 

Mr.  R.  Palmer  and  Mr.  Renahaw^  for  the  plaintiff: 

Georgiana  Augusta,  at  her  birth,  took  a  vested  interest,  liable  to 
be  divested  by  the  birth  of  a  daughter  of  Mary  Doyle :  Traford  v. 
Ashton  (1) ;   West  v.  The  Lord  Primate  of  Ireland  (2). 

The  accumulation  is  valid  at  common  law,  and  does  not  come 
within  the  Thellusson  Act,  40  Geo.  III.  c.  98:  Morgan  v. 
Morgan  (8). 

Mr.  Kinglake,  for  a  trustee. 

Mr.  Lloyd,  for  the  second  daughter,  who  claimed  to  be  the  eldest 
daughter,  within  the  terms  of  the  will,  contended  that  the  interest 
to  Georgiana  Augusta  was  not  vested. 

Mr.  Moore,  for  Sir  John  M.  Doyle,  [cited  Haley  v.  Bannister  (4) ; 
Ellis  V.  Maxwell  (5)]. 

Mr.  Cairns,   for    an    incumbrancer    on    Sir    J.   M.  Doyle's        C 1^  1 
interest. 

Mr.  R.  Palmer,  in  reply. 
The  Master  of  the  Bolls  said  he  would  look  into  the  cases. 
The  Master  op  the  Bolls:  May 2i, 

The  second  daughter  contended,  that  this  was   not    a  vested 

(1)  2  Vern.  660.  (4)  20  R  E.  299  (4  Madd.  273). 

(2)  3  Br.  C.  0.  148.  (5)  52  R.  E.  235  (3  Beav.  587). 

(3)  87  B.  B.  333  (4  De  G.  &  Sm.  164). 
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Bbtan  interest  in  the  eldest  daughter  of  Mr.  Bryan,  unless  and  until  she 
CoLLiKs.  survived  Mary  Doyle's  death  without  issue;  but  this  point  I  dis- 
posed of  at  the  hearing,  having  no  doubt  but  that  the  interest  in 
the  eldest  daughter  of  Mr.  Bryan  was  vested  on  her  birth, 
liable,  however,  to  be  divested  on  the  birth  of  a  daughter  to  Mary 
Doyle. 

The  next  point,  which  is  one  of  difficulty  and  importance,  and 
on  which  I  reserved  my  judgment,  was  raised  on  behalf  of  Sir 
John  Milley  Doyle,  who  is  entitled  to  the  residue  of  the  testatrix's 
estate.  It  was  contended  by  him,  that  assuming  the  accumulation 
for  the  period  ending  the  22nd  of  September,  1880  (i),  to  be  good, 
which  he  admits  it  to  be,  any  accumulation  beyond  that  period  is 
void  under  the  statute,  and  falls  into  the  residue. 

The  question  discussed  was,  whether  this  case  comes  within  the 
exception  contained  in  the  statute.  The  words  of  the  statute,  so 
far  as  relate  to  this  question,  are  these:  By  the  first  clause, 
omitting  the  superfluous  words,  "  an  accumulation  of  the  profits  of 
personal  estate  is  prohibited,  for  any  longer  term  than  during  the 
respective  minorities  of  any  persons,  who,  under  the  trusts  of  the 
[  *^^  ]  will  directing  such  accumulations,  would,  *for  the  time  being, 
if  of  full  age,  be  entitled  to  the  interest  so  directed  to  be 
accumulated." 

In  the  case  of  Haley  v.  Bannister  (2),  Sir  John  Leach  held,  that 
the  statute  prevented  an  accumulation  of  interest  during  the 
minority  of  an  unborn  child ;  or,  in  other  words,  that  the  statute 
referred  only  to  the  minority  or  successive  minorities  of  persons  in 
existence  at  the  time  when  the  will  came  into  effect ;  and  this  same 
point  is  affirmed  and  extended  in  Ellis  v.  Maxwell  (8). 

In  the  view  which  I  have  taken  of  this  case,  the  statute  has  not, 
in  the  events  which  have  happened,  any  immediate  bearing  either 
for  or  against  the  plaintiff ;  but,  in  order  to  make  the  grounds  of 
my  decision  clear,  it  is  necessary  for  me  to  state  what  I  consider 
the  statute  to  have  enacted.    It  is  manifest,  that,  by  operation  of 

(1)  The  case  states  {ante,  p.  7)  that  Afaortre//,  since  in  each  case  the  aocumu- 
the  testator  died  on  the  22nd  Sep-  lation  was  directed  from  the  testator^s 
tember,  1819,  so  that  the  period  of  death.  In  Jlaley  v.  Bannister,  Sir  J. 
valid  accumulation  would  have  con-  Leach  expressed  an  opinion  to  the 
tinned  to  the  22nd  September,  1840.—  effect  above  stated,  but  that  opinion 
0.  A.  S.  was  not  consistent  with  the  statute 

(2)  20R.B.299(4Madd.275).  This  and  has  been  overruled.  See  /n  re 
reference  to  Baley  v.  BanniBttr  is  not  CatUll  [1907]  1  Ch.  667,  76  L.  J.  Ch. 
quite  accurate,  for  the  point  did  not  242,  96  L.  T.  612.— 0.  A.  S. 

arise  either  in  that  case  or  in  Ellis  v.         (3)  52  B.  B.  235  (3  Beav.  587). 
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law,  an  aceumalation  may  legally  take  place  for  a  period  exceeding       Brtan 
twenty-one  years ;  as  when  a  legacy  is  given  to  A.,  an  infant,  to      coli'ik?. 
accumulate  till  he  attains  twenty-one,  and  to  be  paid  to  him  with 
such  accumulations  on  his  attaining  that  age,  but  if  he  die  under 
that  age,  to  be  paid  with  the  accumulations  to  the  eldest  son  of  B. 
then  living.    If,  in  this  case,  the  first  legatee  should  die  just  before 
attaining  twenty-one,  and  the  eldest  son  of  B.  should  at  that  time 
be  an  infant  of  very  tender  years,  with  a  father  alive  of  ability  to 
maintain  him,  practically,  the  accumulations  directed  by  the  will 
to  continue  till  A.  attained  twenty-one  will  go  on  till  the  eldest  son 
of  B.  attains  twenty-one,  and  possibly,  therefore,  for   a    period 
exceeding  twenty-one  years ;  but  this  latter  accumulation   is  not 
directed  by  the  will,  nor  does  it  take  effect  by  force  of  its  pro- 
visions, and  therefore  *it  is  urged,  that  it  is  not  touched  by  the        [  *i^  ] 
statute,  which  affects  the  validity  of  accumulations,  so  far  only  as 
they  take  effect  under  and  by  virtue  of  the  provisions  contained  in 
some  deed  or  will ;  and  it  is  contended,  that  even  if  the  will  had 
directed  that,  which  would  have  taken  place  without  any  such 
direction,  by  reason  of  the  operation  of  the  law  relative  to  infants 
and  independently  of  any  such  direction,  this  cannot  be  affected 
by  the  statute  according  to  the  clear  and  rational  construction  to 
be  put  on  the  words  there  used.    But  a  great  distinction  exists 
between  the  incidents  affecting  such  an  accumulation,  made  by 
operation  of  law,  and  one  made  under  a  direction,  if  valid,  con- 
tained in  the  will.    In  the  former  case,  it  is  the  property  of  the 
infant,  and  might,  if  necessary,  be  applied  for  his  maintenance  or 
advancement ;  but,  in  the  latter  case,  it  could  not  be  touched  until 
he  attained  the  age  of  twenty-one  years. 

In  the  present  case,  the  accumulations  are  directed  by  the 
will  to  continue  till  the  eldest  daughter  of  Mary  Doyle  attains 
twenty-one  or  marries.  No  such  daughter  existed  at  the  date  of 
the  death  of  the  testatrix. 

If  a  daughter  had  been  subsequently  born,  and  had  attained  the 
age  of  twenty-one  years,  the  excess  of  accumulation  beyond  the 
twenty-one  years,  according  to  Haley  v.  Bannister^  would  have 
gone  to  the  residuary  legatee.  No  daughter  did,  in  fact,  ever 
exist,  in  which  case  it  is  given  to  the  eldest  daughter  of  George 
Bryan,  jun. ;  and  if  it  had  been  previously  ascertained  that  Mary 
Doyle  never  would  have  had  any  daughters,  as  in  the  case  of  her 
death  without  issue,  before  the  eldest  daughter  of  Mr.  Bryan 
attained  twenty-one  or  married,  that  daughter  would  have  been 
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Bexxv       eutitled  to  this  legacy,  at  latest,  on  attaining  that  age.     If  t 
COLLIK8.      event  had  occurred,  it  is  also  I  think  clear,  from  the  previ 

[  *19  ]       ^decisions  to  which  I  have  referred,  that  the  accumulation  dur 
the  period  which  elapsed  from  twenty-one  years  after  the  deatl 
the  testatrix  till  Georgiana  Augusta  attained  twenty-one,  that 
from  the  22nd  of  September,  [1840]  (i),  till  the  9th  of  February,  16 
would  have  been  void  under  the  statute,  and  would  have  gone 
the  residuary  legatee.    That  is,  in  other  words,  the  amount  of 
legacy  to  be  paid  to  Georgiana  Augusta  would,  by  the  effect  of 
statute,  have  been  ascertained  on  the  22nd  of  September,  [1840] 
but,  by  the  effect  of  the  will,  it  would  not  have  been  payable  to  1 
till  the  9th  of  February,  1842. 

The  question  I  have  to  consider  is,  in  my  opinion,  on  princi 
the  same  as  if  Georgiana  Augusta  were  now  alive  and  asking 
payment  of  this  legacy.  What  is  it  that  she  would  be  entitled  i 
In  my  opinion,  if  that  event  had  occurred  (it  being  then  ascertaii 
by  the  fact  of  Georgiana  Augusta  having  survived  Mary  Doyl 
death  without  issue,  that  if  the  events  could  have  been  forese( 
Georgiana  Augusta  would  have  been  entitled,  on  attaining  twen 
one,  to  payment  of  the  legacy,  the  amount  of  which  was  ascertaii 
to  be  the  sum  of  1,400/.,  together  with  the  accumulations  up  to  I 
22nd  of  September,  [1840]  (i),  she  would  now  be  entitled  to  recei 
payment  of  that  legacy  so  ascertained,  and  simple  interest  upon 
from  the  time  it  became  payable,  that  is,  from  the  period  of  1 
attaining  twenty-one. 

If  I  am  right  in  the  opinion  I  have  formed,  that  she  would  ha 
been  so  entitled,  then  I  am  of  opinion,  that  the  plaintiff,  being  t 
legal  personal  representative  of  Georgiana  Augusta,  is  entitled  to 
similar  payment  of  the  principal,  and  to  interest  on  the  legacy  frc 
the  period  when  it  would  have  been  payable  to  her ;  and  that  peric 

[*20]  in  my  opinion,  is  the  death  of  the  ^eldest  daughter,  Georgia] 
Augusta;  because,  if  I  am  right  in  holding  that  the  legacy  w 
vested  in  her,  and  if  the  fact  of  Mary  Doyle  never  having  ai 
daughter  had  been  ascertained  previously  to  the  decease 
Georgiana  Augusta,  her  legal  personal  representative  would  ha 
become  entitled  at  the  time  of  such  decease  to  receive  the  legac 
By  operation  of  law,  in  the  absence  of  any  direction  contained  : 
the  will,  the  legatee  would  be  entitled  to  receive  the  principal  of  tl 
legacy,  together  with  interest  upon  it  at  four  per  cent,  from  tl 

(1)  In  the  original  report  this  date  be  the  date  intended.  See  note,  an\ 
stands  as  1830  but  1840  appears  to     p.  8.— 0.  A.  S. 
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time  when  it  became  payable.    The  legacy  here,  if  Mary  Doyle  had       bkyan 

previously  died,  would  have  been  payable  in  October,  1827,  when      colliks. 

Georgiana  Augasta  died,  and  the  amount  of  that  legacy  would  have 

been  the  1,40(M.  Consols,  together  with  the  accumulations  up  to 

that  period.    If,  from  any  accidental  or  other  cause,  the  payment 

of  the  legacy  had  been  postponed  till  a  later  period,  the  sum  due 

to  the  plaintiff  would  have  been   the  amount  of  the  legacy  so 

ascertained,  together  with  simple  interest  at  four  per  cent,  upon 

that  amount,  from  that  period  up  to  the  time  when  the  payment 

was  actually  made. 

In  determining  this  point,  it  bas  appeared  to  me  to  be  essential 
to  bear  in  mind,  how  much  of  the  accumulations  has  arisen  from 
the  provisions  of  the  will,  and  how  much  by  the  operation  of  the 
rules  of  law,  as  administered  by  this  Court,  wholly  independent  of 
the  will. 

By  the  directions  contained  in  the  will  the  legacy  was  to  accumu- 
late until  it  became  payable.  If  Mary  Doyle  had  died  shortly  after 
the  decease  of  the  testatrix,  no  question  would  have  arisen  upon  it. 
In  that  case  the  legacy  would  have  accumulated  until  the  death  of 
Georgiana  Augusta,  and  would  then  have  been  paid  to  her  legal 
personal  representative;  and  this  appears  to  me  to  be  the  rule 
applicable  to  this  case,  one  which,  in  *truth,  neither  gives  the  [  *^^  J 
accumulations  for  the  whole  period  that  they  have  been  accruing, 
nor  for  any  greater  period  than  that  allowed  by  the  statute ;  but 
which,  ascertaining  what  the  amount  of  the  legacy  was  at  the  time 
when,  from  subsequent  events,  it  appears  that  it  was  payable  or 
might  have  been  paid,  gives  simple  interest  from  that  period  up 
to  the  time  when  it  is  actually  paid,  subject  to  which  deduction,  the 
surplus  accumulations  belong  to  the  residuary  legatee. 

In  this  case,  the  postponement  of  the  payment  was  inevitable, 
because  it  could  not  be  ascertained  until  the  death  of  Mary  Doyle, 
that  the  legacy  then  vested  in  the  eldest  daughter  of  Mr.  Bryan 
would  not  have  become  divested  by  the  birth  of  a  daughter  to  Mary 
Doyle ;  but  the  same  principle  appears  to  me  to  apply,  as  it  would 
do  in  the  case  of  an  executor,  who,  without  any  direction  contained 
in  a  will,  had  accumulated,  for  several  years,  the  property  of  a 
testator  at  compound  interest.  In  that  case,  the  residue,  after 
payment  of  the  debts  bearing  interest;,  and  after  payment  of  the 
legacies  with  interest  at  four  per  cent,  from  the  period  of  one  year 
after  the  death  of  the  testator,  would  belong  to  the  residuary 
legatee ;  nor  could  the  creditors  or  the  pecuniary  legatees  claim  any 
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Bbyav       entitled  to  this  legacy,  at  latest,  on  attaining  that  age.    If  that 
Ck)LLiK8.      event  had  occnrred,  it  is  also  I  think  clear,  from  the  previous 

[  *19  ]  ^decisions  to  which  I  have  referred,  that  the  accumulation  during 
the  period  which  elapsed  from  twenty-one  years  after  the  death  of 
the  testatrix  till  Georgiana  Augusta  attained  twenty-one,  that  is, 
from  the  22nd  of  September,  [1840]  (i),  till  the  9th  of  February,  1842, 
would  have  been  void  under  the  statute,  and  would  have  gone  to 
the  residuary  legatee.  That  is,  in  other  words,  the  amount  of  the 
legacy  to  be  paid  to  Georgiana  Augusta  would,  by  the  effect  of  the 
statute,  have  been  ascertained  on  the  22nd  of  September,  [1840]  (i), 
but,  by  the  effect  of  the  will,  it  would  not  have  been  payable  to  her 
till  the  9th  of  February,  1842. 

The  question  I  have  to  consider  is,  in  my  opinion,  on  principle 
the  same  as  if  Georgiana  Augusta  were  now  alive  and  asking  for 
payment  of  this  legacy.  What  is  it  that  she  would  be  entitled  to  ? 
In  my  opinion,  if  that  event  had  occurred  (it  being  then  ascertained 
by  the  fact  of  Georgiana  Augusta  having  survived  Mary  Doyle's 
death  without  issue,  that  if  the  events  could  have  been  foreseen, 
Georgiana  Augusta  would  have  been  entitled,  on  attaining  twenty- 
one,  to  payment  of  the  legacy,  the  amount  of  which  was  ascertained 
to  be  the  sum  of  1,400Z.,  together  with  the  accumulations  up  to  the 
22nd  of  September,  [1840]  (i),  she  would  now  be  entitled  to  receive 
payment  of  that  legacy  so  ascertained,  and  simple  interest  upon  it 
from  the  time  it  became  payable,  that  is,  from  the  period  of  her 
attaining  twenty-one. 

If  I  am  right  in  the  opinion  I  have  formed,  that  she  would  have 
been  so  entitled,  then  I  am  of  opinion,  that  the  plaintiff,  being  the 
legal  personal  representative  of  Georgiana  Augusta,  is  entitled  to  a 
similar  payment  of  the  principal,  and  to  interest  on  the  legacy  from 
the  period  when  it  would  have  been  payable  to  her ;  and  that  period, 

[*20]  in  my  opinion,  is  the  death  of  the  ^eldest  daughter,  Georgiana 
Augusta;  because,  if  I  am  right  in  holding  that  the  legacy  was 
vested  in  her,  and  if  the  fact  of  Mary  Doyle  never  having  any 
daughter  had  been  ascertained  previously  to  the  decease  of 
Georgiana  Augusta,  her  legal  personal  representative  would  have 
become  entitled  at  the  time  of  such  decease  to  receive  the  legacy. 
By  operation  of  law,  in  the  absence  of  any  direction  contained  in 
the  will,  the  legatee  would  be  entitled  to  receive  the  principal  of  the 
legacy,  together  with  interest  upon  it  at  four  per  cent,  from  the 

(1)  In  the  original  report  this  date      he  the  date  intended.     See  note,  ante, 
stands  as  18S0  but  1840  appears  to     p.  8.— 0.  A.  S. 
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time  when  it  became  payable.    The  legacy  here,  if  Mary  Doyle  had       bkyak 

previously  died,  would  have  been  payable  in  October,  1827,  when      collikb. 

Georgiana  Augusta  died,  and  the  amount  of  that  legacy  would  have 

been  the  1,400L  Consols,  together  with  the  accumulations  up  to 

that  period.    If,  from  any  accidental  or  other  cause,  the  payment 

of  the  legacy  had  been  postponed  till  a  later  period,  the  sum  due 

to  the  plaintiff  would  have  been   the  amount  of  the  legacy  so 

ascertained,  together  with  simple  interest  at  four  per  cent,  upon 

that  amount,  from  that  period  up  to  the  time  when  the  payment 

was  actually  made. 

In  determining  tbis  point,  it  bas  appeared  to  me  to  be  essential 
to  bear  in  mind,  how  much  of  the  accumulations  has  arisen  from 
the  provisions  of  the  will,  and  how  much  by  the  operation  of  the 
rules  of  law,  as  administered  by  this  Court,  wholly  independent  of 
the  will. 

By  the  directions  contained  in  the  will  the  legacy  was  to  accumu- 
late until  it  became  payable.  If  Mary  Doyle  had  died  shortly  after 
the  decease  of  the  testatrix,  no  question  would  have  arisen  upon  it. 
In  that  case  the  legacy  would  have  accumulated  until  the  death  of 
Georgiana  Augusta,  and  would  then  have  been  paid  to  her  legal 
personal  representative;  and  this  appears  to  me  to  be  the  rule 
applicable  to  this  case,  one  which,  in  *truth,  neither  gives  the  [  *^^  J 
accumulations  for  the  whole  period  that  they  have  been  accruing, 
nor  for  any  greater  period  than  that  allowed  by  the  statute ;  but 
which,  ascertaining  what  the  amount  of  the  legacy  was  at  the  time 
when,  from  subsequent  events,  it  appears  that  it  was  payable  or 
might  have  been  paid,  gives  simple  interest  from  that  period  up 
to  the  time  when  it  is  actually  paid,  subject  to  which  deduction,  the 
surplus  accumulations  belong  to  the  residuary  legatee. 

In  this  case,  the  postponement  of  the  payment  was  inevitable, 
because  it  could  not  be  ascertained  until  the  death  of  Mary  Doyle, 
that  the  legacy  then  vested  in  the  eldest  daughter  of  Mr.  Bryan 
would  not  have  become  divested  by  the  birth  of  a  daughter  to  Mary 
Doyle ;  but  the  same  principle  appears  to  me  to  apply,  as  it  would 
do  in  the  case  of  an  executor,  who,  without  any  direction  contained 
in  a  will,  had  accumulated,  for  several  years,  the  property  of  a 
testator  at  compound  interest.  In  that  case,  the  residue,  after 
payment  of  the  debts  bearing  interest,  and  after  payment  of  the 
legacies  with  interest  at  four  per  cent,  from  the  period  of  one  year 
after  the  death  of  the  testator,  would  belong  to  the  residuary 
legatee ;  nor  could  the  creditors  or  the  pecuniary  legatees  claim  any 
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Bbyak       portion  of  it,  although,  in  fact,  it  would  in  part  have  been  produced 
CoLLiKs,      ^y  *^^®  money  applicable  to  the  payment  of  the  debts  and  legacies, 
which,  though  payable  previously,  had  not  been  paid. 

This  is,  I  think,  the  point  decided  in  Morgan  v.  Morgan  (I).  In 
that  case,  a  legacy  of  5,000/.  was  given  to  accumulate,  and  to  be 
paid  to  two  ladies  on  their  marriage ;  the  residue  was  given  to  one 
for  life,  with  remainder  to  another  absolutely.    The  ladies  never 

[  ^22  ]  married,  and  survived  the  legatee  for  life  of  the  residue.  *A 
question  arose  between  the  executor  of  the  legatee  for  life  and  the 
legatee  in  remainder  of  the  residue.  The  V.-G.  Knight  Brucb  held, 
that  as,  in  the  events  which  occurred,  if  they  could  have  been 
foreseen,  the  5,000/.  would  have  formed  part  of  the  residue,  the 
executor  of  the  legatee  for  life  of  the  residue  was  entitled  to  simple 
interest  on  that  legacy  for  the  life  of  that  legatee,  but  that  the  rest 
of  the  accumulation  belonged  to  the  residuary  legatee  in  remainder. 
The  principle  on  which  I  have  acted  here  is  clearly  there 
enunciated.  In  truth,  if  this  legacy  had  been  given,  in  case  Mary 
Doyle  had  no  daughter,  to  the  eldest  daughter  of  Mr.  Bryan  for  her 
life,  and,  after  her  decease,  to  the  second  daughter  of  Mr.  Bryan, 
this  very  question  would  have  arisen  between  the  second  daughter 
and  the  representatives  of  the  eldest  daughter. 

The  result  is,  that,  in  my  opinion,  it  is  proper  to  declare,  that  the 
plaintiff,  as  the  legal  personal  representative  of  the  eldest  daughter 
of  Mr.  Bryan,  is  entitled  to  payment  of  the  legacy  of  1,400/.  Three 
per  cent.  Consols,  together  with  the  accumulations  produced  thereby 
up  to  and  including  the  19th  day  of  October,  1827,  together  with 
interest  at  four  per  cent,  per  annum  on  the  amount  so  ascertained 
up  to  the  time  of  payment;  and  declare  that  the  rest  of  the 
accumulations  arising  from  the  1,400/.  forms  part  of  the  residuary 
estate  of  the  testatrix,  and  that  the  defendant  Sir  John  Milley 
Doyle  is  entitled  thereto,  and  the  rest  of  the  decree  must  be  framed 
to  carry  that  declaration  into  effect. 

The  difficulty  in  this  case  having  been  created  by  the  testatrix, 
and  the  legatee  having  necessarily  been  compelled  to  come  hither 
to  obtain  the  legacy,  the  costs  of  all  parties  must  be  paid  out  of  the 
residue  of  the  estate,  that  is,  out  of  the  rest  of  the  accumulations. 

(1)  87  R.  R.  333  (4  De  O.  &  Sm.  164). 
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AYLES  V.  COX(l).  1852. 

(16  Beav.  23—25  ;  S.  C.  20  L.  T.  O.  S.  4.)  ^2l' 

Property,  sold  as  copyhold,  turned  out  to  be  partly  freehold :  Held,  that  ^^^^*  Omri, 

the  Yendor  could  not  compel  a  specific  performance,  and  that  special  con-  Bomilly, 
dittons,  providing  that  errors  in  the  descnption  should  not  invalidate  the  *  ' 

sale,  and  for  a  compensation,  did  not  alter  the  case.  [  ^^  1 

Some  property  was  sold  by  auction  in  this  suit.  Lot  10,  a 
cottage,  and  about  three  acres,  was  described  as  *'  being  copyhold 
of  the  same  manor "  (Dovercourt) ;  and  Lot  11  was  similarly 
described. 

By  the  fifth  condition  of  sale,  it  was  provided  as  follows :  "  That 
if  any  mistake  or  error  be  made  or  discovered  in  the  description  of 
the  premises,  or  any  other  error  whatever  shall  appear  in  the  fore- 
going particulars,  such  mistake  or  error  shall  not  annul  the  sale, 
but  a  compensation  or  equivalent  shall  be  given  or  taken,  as  the 
case  may  require ;  such  compensation  or  equivalent  to  be  settled 
by  the  Master,  in  case  the  parties  differ." 

Benjamin  Johnson  became  the  purchaser  of  Lot  10,  for  465/. 

By  an  order  of  the  Court,  it  was  referred  to  the  Master,  to  inquiie 
whether  a  good  title  could  be  made  to  the  premises  comprised  in 
Lot  10. 

Li  the  Master's  office,  it  turned  out,  that  Lot  10  was  partly  free- 
hold and  partly  copyhold ;  and  Lot  11,  instead  of  being  copyhold, 
was  wholly  freehold. 

The  Master  reported  that  a  good  title  could  not  be  made  to  the 
premises  comprised  in  Lots  10  and  11;  and  the  plaintiffs  took 
exceptions,  insisting  that  the  Master  ought  to  have  found,  that  a 
good  title  could  be,  and  had  been,  made  out  to  both  lots. 

Mr.  II.  Palmer  and  Mr.  Wallei',  for  the  plaintiff,  argued,  that  [  24  ] 
though  the  Court  would  not  forces  copyhold  estate  on  a  purchaser 
who  had  bought  it  as  freehold,  still  that  the  converse  did  not  hold 
goody  for  freehold  tenure  was  far  better  than  copyhold.  Secondly, 
that  the  misdescriptions  had  been  provided  for  by  the  conditions  of 
sale.     [They  cited  Twining  v.  Moiiice  (2) ;  Ledie  v.  Tompson  (s).] 

Mr.  Grenside,  contra  : 

A  purchaser  is  not  bound  to  take  an  estate  of  a  different  tenure 
from  that  which  he  has  contracted  for.    There  are  persons  who 

(I)  Hudson  v.  Cook  (1872)  L.  R.  13         (2)  2  Br.  0.  0.  331. 
Eq.  417,  see  p.  420,  41  L.  J,  Ch.  306,  (3)  89  B.  B.  439  (9  Hai-e,  268). 

26  L.  T.  180. 
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Ayles 
Cox. 


25] 


prefer  copyhold  to  freehold  ;  and  the  purchaser  may  say,  **  it  is  my 
humour.*' 

The  Master  of  the  Bolls: 

The  fifth  condition  of  sale,  which  provides  for  compensation,  is 
hiapplicable,  when  the  thing  sold  turns  out  to  be  of  a  different 
nature  from  that  contracted  to  be  sold.  The  contract  is  different, 
and  I  am  of  opinion,  in  this  case,  that  the  thing  proposed  to  be 
forced  on  the  purchaser  is  different  from  that  sold.  The  fifth  condition 
would  apply,  if  the  property  had  turned  out  to  be  larger  or  smaller 
than  represented  in  the  conditions  of  sale,  but  not  when  the 
property  sold  is  totally  different  from  that  which  the  vendor  has. 

It  is  impossible  to  enter  into  a  consideration  of  the  different 
motives  which  may  induce  a  person  to  prefer  property  of  one  tenure 
to  another.  The  motives  and  fancies  of  mankind  are  infinite ;  and 
it  is  unnecessary  *for  a  man  who  has  contracted  to  purchase  one 
thing  to  explain  why  he  refuses  to  accept  another. 

The  sale  was  of  copyhold,  and  the  reference  to  the  Master  was  to 
inquire  into  the  title  to  copyhold  property ;  and  it  turns  out  to  be 
freehold.  I  am  of  opinion,  that  the  vendor  cannot  compel  the 
purchaser  to  complete  his  contract. 

The  exceptions  must  be  overruled. 


1852. 
May  I. 

HAU  Court. 

BOMILLT, 
M.R. 

[25] 


BAINBEIDGE  v.  CKEAM  (1). 

(16  Beav.  25—26.) 

Bequest  to  A.  during  widowhood,  and  immediately  after  her  death  or 
second  marriage,  whichever  event  should  first  happen,  to  trustees  to  sell  and 
divide  between  several  persons  named,  or  such  of  them  as  should  be  living 
at  the  death  of  A.  A.  married  again :  Held,  that  the  property  thereupon 
became  immediately  distributable. 

The  testator  gave  his  freeholds  and  leaseholds  to  his  wife,  Mary 
Ann  Cream,  for  life ;  but  if  she  married  again,  then  he  revoked  the 
gift.  And  from  and  immediately  after  the  decease  of  the  said  Mary 
Ann  Cream,  or  her  second  marriage,  whichever  event  should  first 
happen,  the  said  testator  gave  and  bequeathed  a  leasehold  messuage 
to  trustees,  in  tnist  to  sell.  And  as  to  the  monies  to  arise,  he 
directed  his  trustees  to  pay  the  costs,  and  then  divide  and  pay  the 


(1)  Followed  by  CuiTTY,  J.  in  Stow- 
Md  V.  Stanford  (1886)  34  Ch.  D.  362, 
56  L.  J.  Ch.  273,  00  L.  T.  765;  but  the 
context  may  show  in  such  case  that  a 


second  marriage  was  not  intended  to 
accelerate  the  distribution:  Th  re 
Tredivell  [1891]  2  Ch.  640,  60  L.  J.  Cli. 
657,  65  L.  T.  399,  C.  A.— Q.  A.^. 
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residue  or  surplus  of  such  monies  unto  and  equally  between  and   Bainbbidge 
amongst  his  nephews  and  nieces  following  (naming  them),  "or      cbbIm. 
such  of  them  as  shall  be  living  at  the  decease  of  my  wife  Mary 
Ann  Cream,  to  take  per  capita  and  not  per  stirpes.'' 

The  testator  died  in  1848 ;  his  widow  married  again  in  1850, 
and  thereupon  the  trustee  sold  the  property. 

The  principal  question  raised  by  this  special  case  was,  whether 
the  testator's  nephews  and  nieces  were  entitled  to  be  paid  their 
respective  shares  of  the  ^proceeds  of  the  sale,  notwithstanding  the       [  *26  ] 
testator's  widow  was  still  living. 

Mr.    Cole,    for  the   plaintiff,   the   trustee,   cited  Sturgessy. 
Pearson  (1) ;  Masters  v.  Scales  (2)  ;  Wagstn^  v.  Crosby  (3). 

Mr.  W.  W.  Cooper,  for  the  adult  legatees. 

Mr.  Speed,  for  the  infant  legatees. 

The  Masteb  of  the  Bolls  held,  that  the  fund  was  now  divisible. 


DONALD  V.  BATHEIL 

(16  Beav.  26—27.) 

[A  suit  for  adiniuLstratioQ  cannct  proceed  in  the  absence  of  a  legal  personal 
representative.] 


1852. 
Jlayl. 


Ee  STEAPORD. 

(16  Beav.  27—28.) 

The  taxation  under  the  38th  section  or  the  **  third  party  liable  elause/' 
of  the  Solicitors  Act,  1843,  is  by  order  of  course ;  but,  under  the  39th 
section,  or  third  party  interested  clause,  the  application  is  special. 

Lady  Bigkbtts  and  Mr.  Straford  (a  solicitor)  were  the  executors 
of  the  will  of  the  testator,  and  Straford  and  Charnoch  were  the 
trustees.  Under  this  will,  the  petitioner,  Sir  Gornwallis  Bicketts, 
was  interested  in  the  testator's  estate  in  remainder.  After  the 
testator's  death,  considerable  litigation  took  place  in  respect  of  the 
testator's  property,  both  in  this  and  in  the  Ecclesiastical  Court. 
In  these  proceedings  Mr.  Straford  acted  as  solicitor,  and  in  March, 
1852,  he  delivered  to  Lady  Bicketts  six  bills  of  costs,  of  *which  the 
fourth  had  reference  to  an  indictment  for  perjury. 

(1)  20  R.  B.  316  (4  Madd.  411).  (3)  70  R.  E.  389  (2  Coll.  7^6). 

(2)  88  B.  B.  425  (13  Beav.  60). 


1852. 
June  11,12^ 

BolU  Omrt 

KOJflLLY, 

M.B. 

[27] 


[♦28] 
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Re 
Stbafobd. 


JUH/S  12. 


Sir  Gornwallis  Bicketts  presented  this  special  petition,  stating, 
amongst  other  things,  ''that  the  trustees  and  executors  of  the 
said  testator  are  not,  nor  is  his  estate,  properly  chargeable  with 
any  part  of  the  fourth-mentioned  bill,"  and  even  if  chargeable 
therewith,  the  bill  contains  many  improper  charges. 

Mr.  Roiipell  and  Mr.  Eldei'ton,  in  support  of  the  petition. 

Mr.  li.  Palmer  and  Mr.  T.  H.  Hall,  contrd,  objected,  that  the 
order  ought  to  have  been  obtained  as  of  course,  and  that  a  special 
petition  was  improper  (l) ;  and,  secondly,  that  the  fourth  bill  ought 
not  to  be  taxed,  unless  the  petitioner  admitted  his  liability  to  pay  it. 

The  Master  of  the  Bolls: 
I  will  make  inquiry. 

The  Master  of  the  Bolls  : 

In  this  case  no  common  order  could  have  been  granted.  The 
case  falls  within  the  89th  section,  and  not  under  the  third  party  or 
SSth  section. 

The  Court,  under  the  d9th  section,  is  to  order  a  taxation,  "  with 
such  directions  and  subject  to  such  conditions  "  as  the  Court  shall 
thiuk  fit,  and  must  *'  take  into  consideration  the  extent  and  nature 
of  the  interest  of  the  party  making  the  application." 

I  shall  make  the  common  order,  reserving  the  costs. 


1852. 
June  5. 

Rullt  Court. 

ROMILLY, 
M.B. 

[29] 


DAWSON  V.  B0UENE(2). 

(16  Beav.  29.) 

A  testator  bequeathed  his  residue  to  his  nieces  A.  and  B.,  and  he  then 
confined  the  gift  to  A.  and  B.  and  their  childi'en,  without  comprehending 
th^  husbands  unless  his  nieces  should  die  without  issue :  Held,  that  A. 
an4L B.  took  for  their  separate  use  for  life,  withxemaifider  to  their  children, 
and  that  in  default,  the  nieces  took  absolutely. 

The  testator  expressed  himself  as  follows :  "  I  give  all  the  rest, 

residue,  and  remainder  of  my  property,  of  what  nature  or  kind 

soever,  to  be  equally  divided  between  my  nieces  Jane  Dawson  and 

Mary  Dawson,  and  I  confine  my  said  legacies  hereinbefore  mentioned* 

to  be  given  to  my  nieces  Jane  Dawson  and  Mary  Dawson,  and  their 

children,  without  comprehending  their  hjasbands,  unless  they,  my 

said  last-mentioned  nieces,  or  either  of  them,  should  die  without  issue.'' 

(1)  6  &  7  Vict.  c.  73,  ss.  38,  39.  (2)  Newell  v.  Newell  (1872)  L.  E.  7 

Ch.  253,  41  L.  J.  Ch.  432,  26  L.  T.  175. 
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The  question  was  as  to  the  proper  constroction  of  this  clause  in     dawson 

Mr.  C.  P.  Cooper  and  Mr.  Nichols,  argued,  that  the  nieces 
took  absolute  interest.  (They  cited  Wildes  case  (i) ;  Stokes  v. 
Heron  {^.) 

Mr.  Southgate,  contrd,  was  not  heard. 

The  Master  of  the  Bolls: 

I  am  of  opinion,  that  the  only  way  to  give  efifect  to  these  words 
is,  to  give  the  residue  between  the  nieces  equally  for  their  separate 
use  for  life,  and  after  their  deaths  to  their  children,  and  if  they 
have  no  children  then  it  will  belong  to  the  nieces  absolutely. 


SANEE  V.  DEAVEN. 

(16  Bear.  30.) 
[Obsolete  prooedme  by  revivor.] 


1852. 
June  12. 


KOBEETS  V.  BEEEY. 

(16  Beav.  31—32.) 
[Affirmed  on  appeal  as  reported  in  3  D.  M.  &  G.  284.] 


1852. 
iViw.  16. 


LANGFOED   v.  MAY. 

(16  Beav.  32.) 
[Obsolete  practice  as  to  dissolving  a  common  injunction.] 


1852. 
JV(w.  II. 


DUBEELEY  v.  DAY  (8). 

(16  Beav.  33—45 ;  S.  0.  22  L.  J.  Ch.  99  ;  16  Jur.  681.) 

Under  the  old  law  of  bnsband  and  wife  a  husband  could  not  make  a 
valid  disposition  of  his  wife's  reversionary  interest  in  chattels  real  where 
that  interest  could  not  by  any  possibility  vest  in  possession  during  the 
coverture. 

This  case  came  on  upon  exceptions.    The  facts  were  as  follows : 
In  1812,  and  prior  to  her  marriage,  Mrs.  Golbome  was  possessed 

(1)  6  Co.  Bep.  16.  married  woman  in  chattels  real  which 

(2)  59  B.  B.  662  (12  CL  &  Ein.  161).      might  by  possibility  have  fallen  into 

(3)  All  reversionary  interests  of  a      possession  during  the  coverture  de- 

B.B.— VOL.  XCVL  2 


1852. 
Afareh  17. 
Ajfril  1. 

BoUt  Court. 

ROMILLT, 

M.B. 
[83J 
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DvBEBLKT  of  the  rectory  and  rectorial  tithes  of  the  parish  of  Witcham,  held 
DAT.  of  the  Dean  and  Chapter  of  Ely  for  a  term  of  twenty-one  years, 
renewable  from  time  to  time,  upon  certain  terms  and  conditions, 
which  did  not  affect  the  question  in  this  case.  This  property  was, 
in  consideration  of  the  marriage  and  before  its  solemnization, 
settled,  by  an  indenture  bearing  date  the  21st  of  April,  1812,  in  the 
following  manner,  viz.  for  the  separate  use  of  the  wife  during  the 
joint  lives  of  herself  and  her  husband,  and  in  case  there  should  be 
issue  of  the  marriage  (which  event  occurred),  in  the  following 
manner,  viz.  in  case  she  survived  her  husband,  the  absolute  interest 
in  the  reversion  was  vested  in  her,  and  her  executors,  adminis- 
trators and  assigns,  but  in  case  she  died  before  her  husband,  the 
property  was  to  go  to  the  husband  for  life,  with  remainder  to  the 
issue  of  the  marriage.    The  marriage  took  effect. 

By  indentures  dated  in  1888,  1889,  and  1842,  the  husband,  Mr. 
Golborne,  professed  to  convey  the  reversion  in  this  term  to  secure 
various  sums  of  money,  advanced  to  him  in  consideration  of  such 
charges.  The  wife  joined  in  these  conveyances,  and  as  far  as  she 
[  *34  ]  could,  (in  the  absence  of  statutable  acknowledgment,)  ^professed  to 
create  and  to  give  effect  to  these  charges.  This  circumstance  was 
admitted  to  be  immaterial,  as  she  could  not  bind  her  interest  by 
merely  joining  in  such  conveyances,  and  accordingly,  the  Court  con- 
sidered, that  her  concurrence  might  be  wholly  disregarded  in  the 
determination  of  the  question.  There  was  issue  of  the  marriage : 
the  husband  died  in  1847,  the  wife  survived  him  ;  and  unless  these 
deeds  created  valid  and  effectual  charges,  she  became  entitled 
absolutely  to  the  property  comprised  in  the  term  in  question.  The 
Master  having  reported  that  these  deeds  did  not  create  effectual 
charges  upon  this  property,  exceptions  were  taken  to  his  finding, 
insisting  that  it  was  erroneous. 

Mr.  Shiai%  Mr.  K.  Parker,  and  Mr.  Hardy ,  in  support  of  the 
exceptions.    *    ♦    ♦ 

[  87  ]  Mr.  Shapter,  for  other  parties.    *     *     * 

[  38  ]  Mr.    Lloyd    and    Mr.    Toller,    in    support    of  the  Master's 

report.    ♦    ♦     * 

voiced  upon  her  suryiving  husband  out  taking  out  administration  to  her 

under  the  old  law  of  husband  and  estate:  InreDtUamy  {lBB3)26Ch.T), 

wife  unless    settled  to    her  separate  620,  53  L.  J.  Ch.  174,  49  L.  T.  708.— 

use,  and  his  title  was  complete  with-  0.  A.  S. 
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Mr.  Stuart,  in  reply.    *■   *    *  Dobbblbt 

[  *o  ] 
[As  the  old  law  upon  the  point  here  reported  was  long  ago  settled 

beyond  all  question,  it  is  unnecessary  to  state  the  arguments  of 

counsel  or  to  refer  to  the  older  cases  cited  by  them.] 

Thb  Mastbb  of  thb  Bolls  :  April  i. 

This  case  comes  on  upon  exceptions  to  the  Master's  report,  who 
has  found  that  the  indentures  of  1888,  1889  and  1842,  do  not  con- 
stitute good  and  effectual  incumbrances  upon  the  estate  and  interest 
of  Mrs.  Golborne  in  certain  hereditaments  comprised  in  the  settle- 
ment of  1812,  executed  upon  the  marriage  of  Mrs.  Golborne  with 
her  late  husband.  The  question  to  be  determined  is,  whether, 
having  regard  to  the  terms  of  the  settlement  of  1812  and  the 
subject-matter  of  the  settlement,  the  husband  can  dispose  of  the 
reversion  of  his  wife  in  the  chattel  real  which  is  the  subject  of  this 
settlement. 

His  Honour  stated  the  above  circumstances  of  the  case  and 
proceeded : 

The  question  is,  whether  the  husband  could  effectually  dispose  of 
the  wife's  reversionary  term  in  a  real  estate,  under  an  instrument 
containing  limitations  to  the  effect  I  have  above  stated.  At  common 
law  the  husband,  who  is  bound  to  support  the  wife  and  to  pay  all 
her  debts,  whether  contracted  before  or  during  coverture,  acquires 
an  absolute  interest  in  all  the  personal  ^chattels  and  estate  of  [  *4i  ] 
which  the  wife  is  actually  possessed,  or  to  which  she  is  entitled  at 
any  time  during  her  coverture,  with  this  condition,  that,  so  far  as 
regards  her  choses  in  action,  they  must  be  reduced  into  possession 
by  the  husband,  to  entitle  him  to  dispose  of  them.  With  respect 
to  the  real  estate  of  the  wife,  the  husband  has  no  power  over  it, 
except  that  he  is  entitled  to  the  sums  due  to  the  wife  for  rent 
during  the  coverture,  and  has  a  contingent  interest,  as  tenant  by 
the  curtesy,  during  his  life.  Terms  of  years  belong  properly 
to  the  former  class  of  what  is  the  personal  property  of  the 
wife. 

It  is  quite  settled,  that  at  law,  a  husband  may  dispose  of  the 

wife's  term  which  is  vested  in  him,  whether  the  wife's  beneficial 

interest  in  it  is  to  arise  hereafter  or  immediately.    In  Donne  v. 

Hartm,  the  Mastbb  of  thb  Bolls  decided,  that  there  is  no 

(1)  34  E.  E.  114  (2  Rus8.  &  My.  360). 

2-2 


20  1862.    CH.    16  BEAV.  41—42.  [r.b. 

DuBBBLET  difference  in  equity  between  the  legal  interest  in  a  term  and  the 
DAT.  trusts  of  a  term,  and  held,  that  the  assignment  by  the  husband 
of  the  reversion  of  the  wife  in  a  chattel  real  was  a  good  and 
effectual  disposition  of  it,  and  bound  the  wife  who  survived  the 
husband.  This  has  always  been  since  considered  to  be  good  law  ; 
it  has  been  followed  and  approved  in  various  cases  which  were 
cited  to  me,  and  to  which  I  do  not  consider  it  necessary  more 
particularly  to  refer.  In  these  and  indeed  in  most  of  the  modem 
cases  which  have  any  reference  to  this  subject,  the  distinction 
between  the  wife's  reversion  in  chattels  personal,  that  is,  in  the 
wife's  choses  in  action  and  her  reversion  in  chattels  real  or  in 
terms  of  years,  has  been  carefully  maintained,  and  the  distinction 
ought  certainly  to  be  constantly  borne  in  mind  in  considering  cases 
[  *42  ]  of  this  description.  And  if  this  were  a  case  resembling,  *in  its 
circumstances,  the  case  of  Donne  v.  Hart,  I  should  certainly  follow 
that  case. 

A  distinction  however  is  taken,  in  this  case,  arising  from  the 
limitations  of  the  settlement,  which  is  of  great  importance, 
although  somewhat  refined.  It  is  this :  although  the  general  law 
as  stated  above  is  not  disputed,  it  is  contended,  that  the  power  of 
the  husband  to  dispose  of  the  reversionary  trust  term  of  the  wife  is 
confined  to  those  cases  where  the  reversion  is  so  limited,  that  it 
might,  by  possibility,  vest  in  the  wife  during  coverture,  but  that  in 
those  cases,  where  the  term  is  so  limited,  that  the  wife  could  not, 
by  possibility,  take  any  interest  in  it  during  the  coverture,  there 
the  husband  cannot  dispose  of  it.  Thus  for  instance,  where  a  term 
is  limited  to  the  husband  during  the  joint  lives  of  the  husband  and 
wife,  and  then  to  the  survivor  of  them,  or  if  a  term  be  limited  to 
the  wife,  in  case  she  survive  her  husband  and  upon  his  death,  then 
it  is  urged,  that  as  this  is  an  interest  which  the  husband  could  not 
enjoy,  so  it  is  one  that  he  cannot  dispose  of.  There  is  no  question 
in  the  case,  that  the  limitation  of  the  reversion  of  the  wife  in  the 
term  settled  is  such  that  it  could  not  vest  in  possession  during  the 
life  of  the  husband. 

This  is  the  main  point  urged  on  the  part  of  the  wife;  but  in 
addition  to  it,  and  to  some  extent  as  auxiliary  to  it,  it  is  further 
contended,  that  in  this  individual  case,  the  frame  and  scope  of  the 
settlement,  or  what  in  some  cases  has  been  called  ''  the  truth  and 
honour  of  the  settlement,"  forbid  the  husband's  disposition  of  the 
reversion  of  his  wife  in  this  term.  It  is,  in  truth,  obvious,  on  the 
first  perusal  of  the  settlement,  that  if  the  doctrine  contended  for 
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on  behalf  of  the  husband  and  those  claiming  under  him  can  be  dubeblkt 
sustained,  the  *whoIe  scope  and  object  of  the  settlement  is  j^^^ 
defeated.  The  husband  has  contracted,  that  in  case  of  there  being  [  •is] 
issue  of  the  marriage  and  of  his  surviving  his  wife,  he  is  to  take  no 
more  than  a  life  estate  in  the  term,  with  remainder  to  the  issue  of 
the  marriage  after  his  decease ;  and  he  has  further  contracted,  that 
in  case  there  be  issue  of  the  marriage  and  his  wife  should  survive 
him,  she  shall  take  an  absolute  interest  in  the  hereditaments  com- 
prised in  the  term  ;  and  yet,  if  the  doctrine  urged  on  his  behalf  is 
to  prevail,  he  will  take  the  absolute  interest  in  the  term,  although 
the  wife  be  the  survivor,  although  he  has  contracted  that  he  is 
in  that  event  to  take  nothing,  and  although,  if  he  himself  be  the 
survivor,  he  will  only  take  a  life  interest.  The  cases  of  Richards  v. 
Chambers  {\)  and  Seaman  v.  Duill(\)  are  cited  in  support  of  this 
view  of  the  case;  in  which  the  decision  of  the  Masteb  of  thb 
Bolls  shows,  that  if  an  application  had  been  made  to  this  Court  to 
transfer  property  so  settled  to  the  husband,  on  the  consent  of  the 
wife,  the  Court  would,  notwithstanding  such  consent,  have  refused 
to  make  any  such  order. 

I  do  not,  however,  consider  it  necessary  to  decide  this  question, 
inasmuch  as  I  am  of  opinion,  that  the  distinction  above  taken  is 
correct,  and  that  the  power  of  the  husband  to  dispose  of  the 
reversionary  interest  of  the  wife  in  chattels  real  depends  upon 
the  circumstance  whether  such  interest  could  have  vested  in 
possession  during  the  coverture.  I  have  come  to  this  conclusion, 
not  upon  the  ground  that  this  reversion  was  a  mere  possibility 
of  the  wife,  and  that  as  such  it  could  not  be  assigned,  which  is 
a  doctrine  asserted  in  some  of  the  earlier  cases,  and  countenanced 
by  considerable  authority  of  an  older  period,  but  which  doctrine  is 
undoubtedly  *exploded  by  the  later  decisions ;  but  I  have  arrived  [  ***  ] 
at  this  conclusion  on  the  ground,  that  this  is  a  possibility  which 
could  not  vest  in  the  husband  during  coverture,  and  that  a 
possibility  which  cannot  so  vest  is  not  assignable  by  the  husband. 

In  Gage  v.  Acton  (2)  Lord  Ch.  J.  Holt  held,  that  "  where  the 
wife  hath  any  right  or  duty  which,  by  possibility,  may  happen 
to  accrue  during  the  coverture,  the  husband  may  by  release 
discharge  it,  but  where  the  wife  hath  a  right  or  duty  which  by 
no  possibility  can  accrue  to  her  during  coverture,  the  husband 
cannot  release  it."    It  is  true  that  his  opinion  was  overruled 

(J)  8  B.  B.  44  (10  Ves.  u80).  2  Vera.  480;  Precedeuts  in  Chancer}-, 

(2)  iSalk  326;    1  Ld.  Bay.  515;      237. 
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DuBBBLBT  by  the  other  Judges,  but  the  subsequent  authorities  enforce  and 
Day.  confirm  his  view  of  this  case.  I  may  here  observe,  that  in 
Milbourn  v.  EwaH  (i),  Lord  Eenyon  disapproved  of  the  general 
reasoning  of  Lord  Holt  in  Qage  v.  Acton,  though  not  on  this 
particular  point.  The  question  was,  whether  a  bond  given  by 
an  intended  husband  to  his  wife,  payable  after  his  death  and  as  a 
provision  for  her,  was  released  by  the  marriage,  and  Lord  Kbnyon 
says,  ''  I  cannot  but  lament,  that  he  (Lord  Holt)  had  recourse 
to  such  flimsy  and  technical  reasonings  to  enforce  a  case  so  directly 
against  law  and  conscience,"  and  he  adds, ''  I  am  glad  to  find,  that, 
even  in  that  case,  the  opinions  of  the  two  other  Judges  occasioned 
a  majority  against  that  of  Lord  Holt  ;  and  if  those  two  Judges  had 
been  of  less  eminence  than  Mr.  J.  Gould  and  Mr.  J.  Turton  were,  I 
should  not  have  thought  that  much  deference  ought  to  be  paid  to 
the  opinion  of  Lord  Holt  there  delivered,  which  was  as  repugnant 
[  ♦is  ]  to  the  rules  of  law  as  of  equity."  The  *eflfect  of  the  decision 
of  Sir  William  Grant  in  Dalbiac  v.  Dalbiac  (2)  is  similar  to  the 
dictum  of  Lord  Holt. 

The  case,  however,  which  most  plainly  states  and  acts  on  this 
distinction,  is  the  case  of  Doe  d.  Shaw  v.  Steward  (s).  In  that  case, 
the  assignees  in  bankruptcy  of  the  husband  claimed  the  reversion 
in  a  term,  which  was  given  to  the  wife  after  the  decease  of  the  hus- 
band, or  in  case  he  should  give  up  possession  of  the  house,  or  in  case 
he  should  mortgage  it.  It  was  argued  for  the  wife,  that  this  was 
a  mere  possibility  which  was  not  assignable  by  the  husband.  But 
on  behalf  of  the  assignees,  it  was  contended,  that  inasmuch  as  it 
was  a  possibility  which  might  vest  in  the  wife  during  coverture,  it 
was  assignable  by  the  husband,  and  that  consequently  it  passed  to 
his  assignees  in  bankruptcy.  And  it  was,  upon  this  ground  and 
upon  this  distinction,  as  it  appears  to  me,  that  the  decision  was 
founded,  although  it  is  to  be  regretted  that  the  grounds  of  their 
decision  are  not  so  clear  and  distinct  on  this  subject  as  might  be 
desired ;  but  as  I  understand  that  decision,  it  was  on  this  principle 
alone  that  the  assignees  were  held  entitled  to  recover.  It  appears 
also  to  me,  that  there  is  a  clear  and  intelligible  principle  to  be  dis- 
covered in  this  doctrine,  although,  at  first  sight,  it  appears  to  be 
somewhat  refined.  As  far,  also,  as  I  can  collect,  both  from  the 
books  and  from  such  experience  as  I  possess  in  this  matter,  it  has 
been  the  practice  of  conveyancers  to  recognise  and  to  act  upon  this 

(1)  5  T.  E.  381.  (3)  1  Ad.  &  El.  300. 

(2)  IGVes.  116. 
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distinction.    In  addition  to  which  consideration  I  am  confirmed  in    dubbslet 
the  view  I  take  of  this  case,  by  reflecting  that  in  acting  upon  this        ply* 
distinction,  I  shall  be  carrying  into  effect  what  was  the  plain  and 
obvious  meaning  of  the  contract  entered  into  on  the  marriage  of  the 
parties. 

I  am  of  opinion,  therefore,  that  the  Master  was  right  and  the 
exceptions  to  his  report  must  be  overruled. 


IVE  V.  KING(l). 

(16  Boav.  46—58 ;  S.  C.  21  L.  J.  Ch.  560;  16  Jur.  489.) 


18ft2. 

March  10,  29. 

AprUt. 

Distinction  between  a  substitutional  gift  after  a  bequest  to  persons  as  a    ^lu  Churt. 
class,  and  one  following  a  gift  to  indiyiduals  nominatim  (2).  Bomiklt, 

Bequest  to  A.  for  life,  and  afterwards  equally  between  a  number  of  M.R. 

persons  by  name,  and  in  case  of  the  death  of  any  of  them  before  A.,  their  [  46  ] 
reepectiye  shares  to  go  to  their  respective  children,  and  in  failure  of  children 
to  the  survivors.  The  foUowing  points  were  decided  as  to  the  several 
original  legatees :  First,  Ann  was  deceased  at  the  date  of  the  will :  Held 
nevertheless,  that  her  children  took  by  substitution.  Secondly,  William 
was  living  at  the  date  of  the  will,  but  he  died  before  the  testator :  Held 
also  that  his  children  took  his  share,  and  that  the  class  was  to  be  ascer- 
tained at  the  death  of  the  testator.  Thirdly,  Thomas  survived  the  testator 
and  died  in  the  life  of  A. :  Held  that  his  children  took,  but  were  to 
be  ascertained  at  Thomas's  death.  Fourthly,  it  was  held,  that  to  entitle 
a  child  to  take,  it  was  not  necessary  that  he  should  survive  the  tenant 
for  life.  Fifthly,  Charles  died  without  issue :  Held,  that  the  survivors  were 
to  be  ascertained  at  his  death,  and  not  at  the  death  of  the  tenant  for  life. 

Bequest  to  A.  for  life,  with  remainder  to  B.,  C.  and  D.,  with  a  substitu- 
tional gift  of  their  "  respective  shares,''  in  case  of  the  death  of  any  of  them : 
Held  that  B.,  C.  and  D.  took  as  tenants  in  common. 

A  residue  was  given  to  the  wife  for  life,  and  afterwards  in  separate 
moieties  to  difiFerent  persons.  One  moiety  was  given  over  **  in  case  of  the 
death  of  any  or  either  of  them  before  my  said  wife,"  and  the  other  "in 
case  of  the  death  of  any  or  either  of  them,"  without  specifying  any  period : 
Held,  under  the  circumstances,  that  the  gift  over  in  both  cases  was  to  be 
construed  on  death  **  before  my  said  wife." 

The  testator  by  his  will,  dated  in  1819,  gave  a  real  estate  and  his 
residaary  personal  estate  to  his  wife,  for  life,  which  after  her  death 
he  gave  to  Ive  and  Ashton,  in  trust  to  convert  into  money,  and  to 
retain  the  expenses,  and  a  legacy  of  15L  He  then  proceeded  to 
dispose  of  his  residuary  estate  as  follows : 

••  And  whatever  may  be  then  remaining  in  their  hands,  I  direct 

may  be  divided  into  two  equal  parts,  the  one  moiety  or  half  share 

thereof  I  give  in  five  equal  shares :  that  is,  one  share  to  Elizabeth, 

(1)  Hobgen  v.  Neale  (1870)  L.  B.  11  (2)  This  distinction  was  questioned 

Eq.  48.  40  L.  J.  Ch.  36,  25  L.  T.  681 ;  by  Malins,  V.-C.   in    In  re  Potter's 

In  re  8chnadh<yr$t  [1902]  2  Ch.  234,  71  Trutt  (1869)  L.  B.  8  Eq.  at  p.  69,  39 

L.  J.  Ch.  454,  86  L.  T.  426.  L.  J.  Ch.  1U2,  20  L.  T.  649. 
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ivB  the  widow  of  my  late  brother  George  (Deverell) ;  one  share  to  my 
fLiNQ.  brother  William ;  one  share  to  my  brother  Thomas  ;  one  share  to 
my  sister  Mary  Merrick ;  and  the  remaining  to  my  sister  Elizabeth 
Edwards.  And  in  case  of  the  death  of  any  or  either  of  them  before 
my  said  wife  Elizabeth,  then  their  respective  shares  to  go  to  their 
respective  husbands  or  wives,  if  any,  and  if  not,  then  to  their  respec- 
[  *v  ]  tive  children,  *and  in  failure  of  children,  then  to  the  survivors  of 
them,  share  and  share  alike. 

"  And  the  other  moiety  or  half  part  thereof  I  give  as  follows  : 
101.  thereof  to  Ann  Edwards,  sister  of  Edward  Edwards,  should  she 
be  then  living,  as  a  token  of  my  wife's  friendship  for  her,  and  the 
remainder  of  the  said  moiety  or  half  part  to  my  wife's  sister  Ann 
Smith,  her  brother  Charles  King,  her  brother  John  King,  her 
brother  Henry  King,  and  her  brotlier  Thomas  King.  And  in  the 
case  of  the  death  of  any  or  either  of  them,  then  their  respective 
shares  to  their  children,  if  any,  and  if  not,  then  to  the  survivors  of 
them,  share  and  share  aUke." 

The  testator  died  in  1837  and  his  widow  in  1849. 

The  state  of,  and  changes  in,  the  families  of  the  legatees  were 
complicated,  and  it  is  intended  to  limit  tbe  statement  to  such  facts 
only,  as  are  necessary  in  order  to  understand  the  principle  of  the 
decision. 

Ann  Smith  died  prior  to  the  date  of  the  will,  and  she  left  children, 
who  were  still  living. 

William  Deverell  died  between  the  date  of  the  will  and  the  death 
of  the  testator.  He  left  three  children,  who  survived  the  testator, 
but  one  of  them,  William  Deverell,  the  younger,  died  in  the  life  of 
the  widow. 

Thomas  Deverell  survived  the  testator  and  died  in  the  life  of  the 
widow,  leaving  children. 

Elizabeth  Edwards  died  in  the  testator's  life ;  she  had  two  chil- 
dren,  John  and  Thomas,  of  whom  John  died  in  the  life  of  the 
widow. 
[  48  ]  Charles  King  died  without  children  in  the  testator's  life,  and  his 

surviving  brothers  then  were,  Henry  King  (who  was  still  living)  and 
Thomas  King,  who  died  in  the  life  of  the  widow. 

Mr.  Eddis  and  Mr.  Browell  for  the  trustees. 

Mr.  Pownallf  for  the  two  children  of  Elizabeth  Deverell,  and  the 
surviving  child  of  John  King : 

First.     The  children  take  by  substitution,  notwithstanding  their 
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parents  may  have  died  before  the  testator :  Smith  v.  Smith  (i) ;  Ive 

Giles  V.  Oiles  (2).     The  case  of  ThornhiU  v.  TlwimhiU  (3)  has  been        kino. 
overruled  by  Collins  v.  Johnson  (4). 

Secondly.  Those  children  only  can  take  who  survived  the 
widow :  Salisbury  v.  Petty  (5). 

Thirdly.  The  second  moiety  is  not  given  in  shares  like  the  first, 
and  therefore  the  legatees  take  as  joint  tenants. 

Fourthly.  As  to  Ann  Smith,  who  was  dead  at  the  date  of  the 
will,  her  children  cannot  take  by  substitution,  for  she  was  not 
capable  of  taking  :  Gray  v.  Garman  (6).  As  to  that  portion  there  is 
therefore  an  intestacy.  He  also  cited  Le  Jeune  v.  Le  Jeune  (7),  and 
Ranelagh  v.  Ranelagh  (8). 

Mr.  Smythe,  for  Thomas  Edwards,  the  surviving  son  *of  t*^^] 
Elizabeth  Edwards,  contended,  that  those  children  only  took  by 
substitution  who  survived  the  tenant  for  life ;  and  that  as  a  class 
of  children  they  took  as  joint  tenants.  That  John  Edwards,  there- 
fore, who  died  before  the  widow,  took  no  part  of  the  legacy.  He 
cited  Cripps  v.  Wolcott  (9). 

Mr.  Fane,  for  the  personal  representatives  of  John  Edwards, 
the  son  of  Elizabeth  Edwards,  who  died  in  the  life  of  the 
widow: 

The  children  took  a  vested  interest  on  the  death  of  their  parents, 
and  although  they  died  in  the  life  of  the  tenant  for  life,  their 
representatives  became  entitled  to  receive  their  shares :  Lyon  v. 
Coward  (lO) ;  Masters  v.  Scales  (u).  Secondly,  they  took  as  tenants 
in  common,  for  "  the  Court  decrees  a  tenancy  in  common  as  much 
as  it  can  :  "  JoWJe  v.  East  (12). 

Mr.  BaggaUay,  for  Henry  King,  the  only  original  legatee  who 
survived  the  tenant  for  life,  argued,  that  the  children  of  Ann 
Smith  could  not  take,  because  their  parent  was  dead  at  the  date  of 
the  will,  and  that  the  second  moiety  was  at  all  events  divisible  into 
fourths.  Secondly,  that  the  second  moiety  was  given  in  joint 
tenancy,  and  that  the  whole  belonged  to  Henry  by  survivorship. 

(1)  42  E.  R  203  (8  Sim.  353).  (7)  44  R.  E.  327  (2  Keen,  701). 

(2)  42  E.  E.  205  (8  Sim.  360).  (8)  39  E.  E.  2.{3  (2  My.  &  K  441). 

(3)  20  K.  E.  315  (4  Madd.  377).  (9)  20  E.  E.  268  (4  Madd.  11). 

(4)  41  B.  B.  211  (4  L.  J.  (N.  S.)  CL  (10)  74  R.  R  81  (15  Sim.  287). 
226).  (11)  88  E.  E.  424  (13  Beav.  60). 

(5)  W  E.  B.  206, 211  (3  Hare,  86, 93).  (12)  3  Br.  C.  C.  27. 

(6)  62  E.  B.  107  (2  Hare,  268). 
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ITB  He  cited  Christophenon  v.  Xa^lor  (i)  ;    Tytherleigh  v.  Harbin  (2)  ; 

Knrcu        ^^^y  V-  Gorman  (8) ;  ThomhiU  v.  Thomhill  (4) ;  H'ati^A  ¥•  IFauflrfc  (6) . 

[  *oO  ]  Mr.  H.  C.  Janes,  for  the  children  of  Henry  King,  *cited,  in 

addition  to  the  other  aathorities,  Crowder  v.  Stone  (6) ;  LeemUig  v. 
Sherratt^l). 

Mr.  Sidebottom,  for  the  children  of  Ann  Smith,  who  died  three 
years  before  the  testator,  relied  on  Jarcis  v.  Pond{B);  Bebb  v. 
Bechcith(9);  and  argued,  that  the  children  were  equally  the 
objects  of  the  testator's  bounty,  whether  their  parents  were  living 
or  dead. 

(Cotdthurst  v.  Carter  (10)  and  Edicards  v.  Edwards  (11)  were  also 
referred  to  during  the  argument.) 

Thb  Master  of  the  Bolls: 

Upon  most  of  the  various  points  which  have  been  argued,  I 
intend  to  reserve  my  judgment,  as  the  same  points  are  under  my 
consideration  in  Cotdthurst  v.  Carter ;  but  on  one  point,  I  may 
now  express  my  opinion. 

As  to  the  second  moiety  of  the  residue,  I  think  there  is  a 
tenancy  in  common,  and  not  a  joint  tenancy.  It  is  given  to  Ann 
Smith,  Charles  King,  John  King.  Henry  King  and  Thomas  B^ng, 
but  it  is  evident  that  the  testator  intended  them  to  take  distinct 
and  separate  shares,  for  he  goes  on  to  direct,  that  in  case  of 
the  death  of  any  of  them,  "  their  respective  "  shares  shall  go  to 
their  children,  &c.  It  is  clear,  therefore,  that  he  intended  each  to 
take  one-fifth,  in  the  same  manner  as  he  had  given  the  other 
moiety,  and  that  they  were  to  take  share  and  share  alike.  I  am  of 
opinion  that  they  took  as  tenants  in  comtmon,  and  I  will  reserve 
other  questions. 

March  2S^       ThE   MaSTEB  OF  THE  BoLLS  : 

[  51  ]  I  have  been  desirous  to  give  my  judgment  in  this  case  imme- 

diately after  the  case  of  Coidthurst  v.  Carter  (10),  because  each,  in 
different  ways,  illustrates  the  rules  which  govern  cases  of  this 
description,  when  one  legatee  is  substituted  for  another  in  case  of 

(1)  15  R.  B.  120  (1  Mer.  320).  (7)  62  R.  R.  1  (2  Hare,  14). 

(2)  38  R.  R  121  (6  Sim.  329).  (8)  47  R.  R.  309  (9  Sim.  M9). 

(3)  62  R.  R.  107  (2  Hare,  268).  (9)  50  R.  R.  188  (2  Beav.  308). 

(4)  20  R.  R.  315  (4  Madd.  377).  (10)  92  R.  R.  489  (15  Beav.  421). 

(5)  39  R.  R.  129  (2  My.  &  K.  41).  (11)  92  R.  R.  464  (15  Beay.  357). 

(6)  27  R.  R.  68  (3  Russ.  217). 
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death,  either  in  the  case  of  prior  legatees,  whether  he  be  a  specified         Ivb 
individual  or  one  of  a  particular  class  to  be  ascertained.  Kikq. 

The  questions  in  this  case  arise  upon  the  construction  of  the 
residuary  clause  in  the  testator's  will,  made  on  the  26th  of 
February,  1819. 

The  gift  was  to  the  following  effect.     (His  Honour  read  it.) 

The  testator  died  on  the  8th  of  June,  1887,  and  his  widow,  the 
tenant  for  life,  died  on  the  24th  of  January,  1849.  All  the  five 
persons  named  as  legatees  of  the  first  half  of  the  residue  were  alive 
at  the  date  of  the  will ;  three  of  them  died  in  the  lifetime  of  the 
testator  leaving  children,  six  of  whom  are  still  living,  and  defen- 
dants to  this  cause;  the  remaining  two  legatees  survived  the 
testator,  but  died  before  the  tenant  for  life.  They  both  left 
children,  seven  of  whom  are  now  living,  and  defendants  to 
this  suit. 

Of  the  legatees  of  the  other  moiety,  one  of  them,  Ann  Smith,  had 
died  before  the  date  of  the  will,  leaving  four  children,  who  are  all 
alive  and  parties  to  this  cause.  Two  others  died  in  the  lifetime  of 
the  testator,  one  without  issue  and  the  other  leaving  children,  of 
whom  *two  are  now  alive  and  defendants  to  this  suit.  The  fifth  [  *52  ] 
legatee,  Henry  King,  is  the  only  one  of  the  legatees  named  in  his 
will  who  has  survived  the  tenant  for  life. 

In  this  state  of  things  it  is  obvious  that  there  are  four  classes  of 
persons  claiming  as  legatees,  and  a  fifth  class  claiming  the  personal 
estate  as  undisposed  of  as  next  of  kin  of  the  testator. 

1.  The  first  class  is  that  of  the  legatees  who  survived  the  tenant 
for  life,  and  this  is  confined  to  Henry  King. 

2.  The  second  class  consists  of  the  children  of  the  legatees  who 
survived  the  testator,  but  died  during  the  lifetime  of  the  tenant  for 
life.  In  this  class  are  six  children  of  Mary  Merrick  and  four 
children  of  Thomas  King. 

8.  The  third  class  consists  of  the  children  of  the  legatees  who 
died  before  the  testator.  This  class  includes  three  children  of 
Elizabeth  Deverell,  two  of  William  Deverell,  two  of  Elizabeth 
Edwards  and  two  of  John  King. 

4.  And  the  fourth  class,  which  consists  of  the  children  of  a 
legatee  named  in  the  will,  but  who,  in  fact,  was  then  dead.  This 
class  is  confined  to  the  four  children  of  Ann  Smith. 

It  was  contended,  in  the  first  place,  on  behalf  of  Henry  King, 
that  these  gifts  were  in  joint  tenancy,  but  this  I  disposed  of  at 
the  hearing,  and  expressed  my  opinion,  that  the  legatees  took  as 


28  1862.    CH.    16  BEAV.  62—64.  [ha 

IvB         tenants  in  common.    There  is  no  question  but  that  Henry  King  is 
Knro.       entitled  to  one-fifth  of  one-half  of  the  residue,  but  he  is  not,  in  my 
[  *S}d  ]       *opinion,  on  the  ground  of  joint  tenancy  or  survivorship,  entitled 
to  a  larger  share. 

With  respect  to  the  second  and  third  classes,  I  am  of  opinion, 
that  the  children  of  the  legatees  who  would  have  taken,  if  they  had 
survived  the  tenant  for  life,  are  entitled  to  take  their  parents' 
share.  It  is  to  be  observed,  in  this  case,  that  the  gift  is  not  to  a 
class  of  persons  to  be  ascertained  at  any  particular  period ;  in 
which  case,  as  the  class  would  not  be  ascertained  till  a  later  period, 
either  the  death  of  the  testator  or  the  death  of  the  tenant  for  life, 
the  children  of  one  of  that  class  could  have  taken  by  substitution, 
only  in  the  event  of  its  having  been  possible  that  the  parent  could 
have  taken.  But  this  is  a  case  where  two  moieties  of  the  residue, 
each  of  which  is  given  in  five  shares  to  five  named  and  specified 
legatees,  with  a  direction,  that  if  any  one  should  have  died,  the 
wife  or  husband  of  the  deceased  legatee  should  take  the  legatee's 
share,  and  that  if  there  should  be  no  wife  or  husband,  then  that 
the  respective  children  of  the  legatees  should  take  the  legatees' 
share. 

The  distinction  which  is  to  be  found  in  cases  of  this  description 
is  to  this  effect :  If  a  testator  give  a  legacy  to  a  class  of  persons, 
such  as  the  children  of  A.,  and  goes  on  to  provide,  that  in  case  of 
the  death  of  any  one  of  the  children  of  A.  before  the  period  of 
distribution,  the  issue  of  such  child  shall  take  their  parent's  share, 
such  issue  cannot  take,  unless  the  parent  might  have  taken ;  and 
consequently,  if  a  child  of  A.  be  dead  at  the  date  of  the  will  or  at 
the  death  of  the  testator,  the  issue  of  that  child  cannot  take  any- 
thing. This  is  the  principle  I  have  already  stated,  in  Cotdthurst  v. 
Carter  (i),  to  be  established  by  Peel  v.  Callow  (2),  Waugh  v.  Waugh  (s), 
Christopherson  v.  Naylor  (4),  and  many  other  cases. 

[  54  ]  But  if  the  original  legacy  be  not  to  a  class,  but  to  a  named 

individual  legatee,  with  a  direction  that  in  case  of  death  of  the 
legatee  before  payment,  the  legacy  is  to  go  to  another  person, 
although  the  death  of  the  legatee  occurs  before  the  death  of  the 
testator,  the  gift  over  takes  effect,  upon  the  presumption  that  such 
ulterior  legatee  was  substituted,  in  order  to  prevent  a  lapse  of 
the  legacy.     This  is  decided   in  Miller  v.    Warren  (5),  Barrel  v. 

(1)  92  B.  E.  489  (15  Beav.  421).       (4)  15  R.  B,  120  (1  Mer.  320). 

(2)  47  B.  B.  265  (9  Sim.  372).        (5)  2  Vem.  207. 

(3)  39  B.  B.  129  (2  My.  &  K.  41). 
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Moleswarth(i)f   in    Haughton   v.    nan'i8on{2),   in    Mackinnon   v.         Ivk 
Peach  (3),  and  in  several  other  cases.  King. 

It  is  this  latter  principle  which,  in  my  opinion,  applies  to  the 
cases  of  this  will,  and  the  terms  of  this  residuary  bequest  bring  it 
within  the  case  of  Le  Jeune  v.  Le  Jeune  (4),  to  which  I  was  referred. 
I  could  not,  in  my  opinion,  exclude  these  children  and  the  second 
and  third  classes  from  the  share  given  to  the  prior  legatee,  without 
reversing  that  class  of  cases  to  which  I  have  referred,  and  of  which 
Le  Jeune  v.  Le  Jeune  is  an  instance. 

I  am  of  opinion,  therefore,  that  in  every  case  where  the  testator 
specified  some  individual  legatee,  who  was  alive  at  the  date  of 
the  will,  but  who  had  died  before  the  tenant  for  life,  and  who 
left  children  who  survived  the  tenant  for  life,  that  in  all  these 
cases,  the  children  of  that  legatee  are  entitled  to  take  the  share 
which  the  legatee  would  have  taken  if  then  living.  It  is  proper 
to  notice  a  difiference  which  occurs  in  the  wording  of  the  gift 
over  of  the  two  moieties  of  the  residue,  one  is,  ''in  case  of  the 
death  of  any  or  either  of  them  before  my  said  wife  Elizabeth,"  and 
the  other  is,  ''  in  case  of  the  death  of  any  or  either  of  them,"  with- 
out specifying  any  period  within  which  the  death  was  to  take  place, 
and  *which  period  therefore  might  have  reference  to  the  death  of  [  *&•'>  ] 
the  testator,  or  to  the  death  of  the  tenant  for  life.  I  am  of  opinion, 
however,  that  these  words,  in  both  cases,  must  be  held  to  apply  to 
the  same  event,  viz.  the  contingency  of  death  before  the  death  of 
the  tenant  for  life,  and  that  no  just  argument  can  be  deduced  from 
the  absence  of  these  words,  '*  before  my  said  wife  Elizabeth,"  in 
the  disposition  of  the  second  moiety  of  the  residue,  but  that  the 
same  principle  and  rule  of  construction  applies  to  both. 

The  next  question  is,  how  far  the  observations  I  have  already 
made  and  the  principles  I  have  referred  to  apply  to  the  case  of 
the  children  of  Ann  Smith,  who  were  dead  at  the  date  of  the  will. 
The  cases  of  Tytherleigh  v.  Harbin  (5),  Giles  v.  Giles  (6),  and  Jarvis 
V.  Pond  (7),  do  not,  as  it  appears  to  me,  apply  to  this  case.  In 
those  cases,  the  gift  was  to  the  children  as  original,  not  as  sub- 
stituted legatees,  and  it  was  on  that  principle  that,  according  to 
what  I  considered  to  be  the  right  construction  of  the  words  of  the 
will  in  the  case  of  Coulthurst  v.  Carter  (8),  which  I  have  before 

(1)  2  Yem.  378.  (5)  38  B.  B.  121  (6  Sim.  329). 

(2)  2  Atk.  329.  (6)  42  H.  B.  205  (8  Sim.  360). 

(3)  44  B.  B.  283  (2  Keen,  555).  (7)  47  B.  K.  309  (9  Sim.  549). 

(4)  44  B.  B.  327  (2  Keen,  701).  (8)  92  R  B.  489  (15  Beav.  421). 
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ivB         decided,  I  held  that  issue  of  a  child  dead  at  the  time  of  the  will 

KiKG.  ^6^6  entitled  to  take  the  parent's  share.  But  in  this  case,  there  is 
no  gift  to  the  children  as  original  legatees ;  here  nothing  is  given 
to  them  except  by  way  of  substitution,  and  only  in  the  case  of  the 
failure  of  the  gift  to  Ann  Smith.  I  have  not  discovered  any 
authority  deciding  this  point.  I  am  however  unable  to  draw  any 
distinction  between  the  case  of  a  gift  to  a  person  known  by  the 
testator  to  be  alive  and  in  the  event  of  his  death  to  his  children, 
and  a  gift  to  a  person  whom  the  testator  may  suppose  or  believe  to 

[  *56  ]  be  living,  but  who  is  in  fact  dead,  with  a  *gift  over  to  his  children 
in  case  of  his  death.  I  am  of  opinion  that  the  principles  and 
reasons  applicable  to  the  cases  of  the  designated  legatees  dying  in 
the  lifetime  of  the  testator,  and  which,  in  that  event,  gives  effect  to 
the  gift,  apply  equally  to  the  case  of  the  legatee  being,  although 
it  may  be  unknown  to  the  testator,  dead  at  the  time  of  making  his 
will. 

In  this  case,  the  testator  gives  one-fifth  of  one-half  of  the  residue 
to  Ann  Smith,  and  directs,  that  in  case  of  her  death,  her  share  is 
to  go  to  her  children.  I  am  of  opinion,  that  the  cases  which  show 
that  her  children  would  be  entitled  under  this  bequest,  if  Ann  Smith 
had  died  the  day  after  the  will  was  made,  apply  equally  to  the  case 
of  her  having  died  the  day  before,  and  consequently,  in  the  events 
which  have  happened,  I  am  of  opinion,  that  the  children  of  Ann 
Smith  who  have  survived  the  tenant  for  life,  are  entitled  to  the 
share  which  Ann  Smith  would  herself  have  taken,  if  she  had 
survived  the  tenant  for  life. 

There  are  two  other  questions  to  be  disposed  of,  one  of  them  is, 
whether  the  legal  personal  representative  of  William  Deverell  the 
younger,  the  son  of  William  Deverell,  one  of  the  legatees  of  the 
first  moiety  of  the  residue,  is  entitled  to  share  with  Mary  and  John, 
the  other  children  of  William  Deverell  the  father ;  and  also  whether 
the  legal  personal  representative  of  John  Edwards,  the  son  of 
Elizabeth  Edwards,  another  legatee  of  the  first  moiety,  is  entitled 
to  share  with  Thomas  Edwards,  the  surviving  son  of  Elizabeth 
Edwards,  and  I  am  of  opinion  that  they  are  so  entitled.  I  have 
decided  that  the  children  of  a  deceased  legatee  take  the  parent's 
share,  in  the  case  of  the  death  of  that  legatee  before  the  death  of 
the  tenant  for  life,  at  whatever  time  that  death  of  the  legatee  may 

[  '57  ]  have  taken  place ;  but  I  am  *of  opinion,  that  in  case  the  legatee 
died  before  the  testator,  the  class  of  the  children  of  the  legatee  to 
take  the  parent's  share  is  to  be  ascertained  at  the  death  of  the 
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testator,  and  that  they  then  take  vested  interests  in  reversion,  ivb 
expectant  on  the  decease  of  the  tenant  for  life,  in  their  parent's  kvkq, 
share;  bat  that  when  the  legatee  has  survived  the  testator  and 
died  in  the  lifetime  of  the  tenant  for  life,  then  that  the  class  of  the 
children  of  the  legatee  so  dying  is  to  be  ascertained  on  the  death  of 
the  legatee,  and  that  they  then  take  vested  interests  in  reversion  in 
their  parent's  share,  expectant  on  the  decease  of  the  tenant  for  life. 
In  other  words,  the  children  of  a  deceased  legatee  take  vested 
interests  in  the  parent's  share,  whenever  the  class  of  those  children 
is  to  be  ascertained;  and  that  the  class  of  the  children  of  each 
legatee  dying  before  the  tenant  for  life,  is  to  be  ascertained  at 
the  death  of  the  survivor  of  the  testator  and  the  specified 
legatee. 

This  only  applies  to  the  case  of  the  two  persons  I  have  mentioned ; 
and  I  am  of  opinion  that  in  the  case  of  William  Deverell,  his  legal 
personal  representative  takes  one-third  of  the  share,  which  his 
father  would  have  taken  had  he  survived  the  tenant  for  life ;  and 
that  in  the  case  of  John  Edwards,  his  legal  personal  representative 
takes  half  of  the  share  which  his  mother  would  have  taken  had  she 
snrvived  the  tenant  for  life. 

The  remaining  question  arises  on  those  words  of  the  will  which 
direct  that  the  shares  are  to  go,  in  the  case  of  the  death  of  any  or 
either  of  them  without  children,  to  the  survivors  of  them.  The 
words  clearly  apply  to  the  five  designated  legatees,  and  Charles  King, 
one  of  those  who  died,  left  no  children,  and  the  question  whether 
his  share  is  to  go  to  Henry  King,  who  was  *the  sole  legatee  who  [  *»8  ] 
survived  the  tenant  for  Kfe,  or  whether  it  goes  in  part  to  the  repre- 
sentative of  Thomas  King,  who  survived  Charles  King,  and  also  the 
testator.  And  I  am  of  opinion,  that  upon  the  death  of  the  survivor 
of  Charles  King  and  the  testator,  the  legatees  of  this  half  of  the 
residue  then  living  took  vested  interests  in  the  share  of  Charles ; 
and  consequently,  in  the  events  which  have  happened,  that 
Charles's  share  is  divisible  between  Henry  King  and  the  represen- 
tatives of  Thomas  King. 

The  case  was  mentioned  again,  when  AprU  2. 

Thb  Mastbb  of  the  Bolls  said: 

I  am  of  opinion  that,  in  the  case  of  those  legatees  who  died 
before  the  testator,  the  class  of  the  children  to  take  their  parents' 
share  was  to  be  ascertained  at  the  death  of  the  testator,  and  that 
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ivE  they  then  took  vested  interests  in  their  parents'  shares,  expectant  on 
KiHo.  ^^^  decease  of  the  tenant  for  life;  but  where  a  legatee  survived  the 
testator,  and  died  in  the  life  of  the  tenant  for  life,  the  class  of  his 
children  was  to  be  ascertained  on  the  death  of  the  legatee,  and  that 
they  then  took  vested  interests  in  their  parentis  share,  expectant  on 
the  death  of  the  tenant  for  life.  In  other  words,  they  took  vested 
interests  whenever  the  class  of  legatees  was  to  be  ascertained,  that 
is,  either  on  the  death  of  the  testator,  or  of  their  respective  parents, 
whichever  last  happened. 

I  think  also  that  William  DeverelFs  legal  personal  representative 
takes  one-third  of  the  share  intended  for  his  father,  if  living ;  and 
that  John  Edwards'  legal  personal  representatives  take  one-half  of 
the  share  which  his  mother  would  have  taken  if  she  had  survived 
the  tenant  for  life. 

1852.  PARKIN  V.  THOROLD. 

ju!^l%,  (16  Beav.  59—76;  S.  C.  22  L.  J.  Ch.  170 ;  16  Jur.  959.; 

a  li7rhu  t  ^^  equity,  the  time  appointed  for  the  completion  of  a  contract  is  not,  as 

'  at  law,  of  the  essence  of  the  contract;  but  it  may  be  made  so  by  direct 

m'r''^'  stipulation  or  necessary  implication. 

I   '  '-.  Though  time  be  not  originally  an  essential  part  of  a  contract,  yet  either 

party  may,  by  notice,  insist  on  its  being  completed  within  a  reasonable 
time. 

Notice  to  produce  a  missing  document  within  15  days  was  held  to  be 
unreasonable  (1). 

On  the  26th  of  July,  1860,  the  plaintiff  agreed  to  sell  to  the 
defendant  a  freehold  estate.  The  abstract  was  to  be  delivered  within 
ten  days,  and  by  the  fifth  condition  of  sale  it  was  stipulated  as 
follows :  the  purchaser  shall  pay  a  deposit,  "  and  sign  an  agreement 
for  completing  the  purchase  and  for  payment  of  the  residue  of  the 
purchase  money  on  or  before  the  25th  of  October  next, '  at  the 
oflfice  of  Mr.  F.,  "  at  which  time  and  place  the  purchase  is  to  be 
completed." 

The  seventh  condition  provided,  "  that  in  case  the  completion 
of  the  purchase,  through  the  default  of  the  purchaser,  shall  not 
take  place  on  the  25th  of  October  next,  the  purchaser  shall  pay 
interest,  at  five  per  cent.,  up  to  the  time  of  actually  completing  the 
purchase." 

The  fifteenth  condition  provided,  that  if  the  purchaser  "  should 

(1)  See  jx)«<,  p.  40.  Under  some  suflBcient:  Compton  v.  Bagley  [1892] 
circumstances  a  fortnight's  notice  to  1  Ch.  313,  61  L.  J.  Ch.  113,  65  L,  T. 
supply  a  proper   abstract  might  be      706. — 0.  A.  S. 
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neglect  or  fail  to  comply  with  the  conditions  and  to  complete  his  taqkin 
purchase  by  the  time  and  in  manner  aforesaid/'  his  deposit  should  jhob'old. 
be  forfeited  to  the  vendor,  who  should  be  at  liberty  to  resell,  &c. 

The  conditions  were  signed  by  both  parties,  and  the  deposit 
paid. 

The  abstract  was  delivered,  but  difficulties  arose,  in  consequence        [  ^o  ] 
of  a  settlement  dated  in  1804  having  been  mislaid.    A  correspon- 
dence took  place  respecting  it,  and  on  the  17th  of  October  the 
vendor's  solicitors  stated :  ''  I  only  require  time  to  be  able  to  find 
the  settlement.    I  believe  I  have  found  out  where  it  is." 

On  the  21st  of  October,  the  purchaser's  solicitor  gave  notice,  that 
unless  the  settlement  were  produced  and  the  other  requisitions 
satisfied  on  or  before  the  5th  of  November,  he  would  treat  the 
contract  as  at  an  end,  and  require  a  return  of  the  deposit. 

On  the  7th  of  November,  the  deposit  was  formally  demanded. 
The  vendor,  on  the  8th  of  January,  1851,  ofifered  to  produce  the 
deed,  but  the  purchaser  then  stated,  that  he  had  long  abandoned 
the  contract,  and  on  the  28th  of  February,  1851,  he  brought  an 
action  for  the  recovery  of  the  deposit.  On  the  following  day 
(1st  of  March),  the  vendor  instituted  this  suit  for  the  specific 
performance  of  the  contract. 

On  a  motion  to  dissolve  the  common  injunction  to  stay  the  pro- 
ceedings at  law,  Lord  Granwobth,  holding  that  time  was  at  law  and 
in  equity  of  the  essence  of  the  contract,  and  that  it  had  not  been 
waived,  dissolved  the  injunction.  The  action  went  on,  but  was 
afterwards  discontinued,  and  the  cause  now  came  on  for  hearing. 

Mr,  Stuart  and  Mr.  Terrell,  for  the  plaintiff.    *    *    * 

Mr.  R.  Palmer  and  Mr.  Speed,  for  the  defendant.    *     *    *  [  61  ] 

Mr.  Stuart,  in  reply.    ♦    ♦    ♦  [  62  j 

Thb  Master  of  the  Bolls:  ifay22. 

The  plaintiffs  in  this  case  pray  the  specific  performance  of  a 
contract  for  sale  of  a  freehold  estate  called  Preston,  near  South- 
molton  in  Devonshire,  sold  by  them  by  auction  on  the  25th  July, 
1850. 

The  defendant,  the  purchaser,  resists  the  performance  of  the 
contract,  and  contends,  that  in  the  circumstances  of  this  case,  he 
ought  not  to  be  compelled  to  perform  it. 

The  defendant  brought  an  action  to  recover  the  deposit  on  the        [  6*^ 

B.B. — ^VOL.  XCVI.  8 
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Pabkih  28th  of  February,  1851,  and  on  the  following  day  (the  Ist  of  March, 
Thobold,  1851)  the  plaintiff  filed  his  bill  for  specific  performance,  and  for  an 
injunction.  On  the  answer  being  filed,  the  plaintiff  showed  cause 
on  the  merits  against  dissolving  the  injunction,  and  this  motion 
was  heard  before  Lord  Cranworth  the  Vice-Chancellor  (i) ;  it  appears 
that  his  Lordship,  after  taking  time  to  consider  his  judgment,  dis- 
solved the  injunction.  The  facts,  as  they  appear  in  evidence  before 
me,  were  correctly  stated  in  the  answer  of  the  defendant,  and 
substantially  the  question  before  me  is  the  same  and  upon  the  same 
materials  as  the  case  before  Lord  Cranworth  ;  the  only  difference 
being,  that  I  have  now  to  determine  the  cause  on  the  hearing, 
instead  of  making  an  order  to  dissolve  or  continue  an  injunction. 
It  is,  in  truth,  obvious  to  me,  that  the  decision  of  Lord  Cranwobth 
governs  this  case ;  and  that  I  cannot,  in  this  case,  make  any  decree 
or  order,  other  than  one  dismissing  the  bill,  without  coming  to  a 
conclusion  opposite  to  that  at  which  his  Lordship  arrived.  If  I 
could,  consistently  with  my  sense  of  propriety,  have  avoided  coming 
to  any  decision  on  this  case,  I  should  undoubtedly  have  done 
so.  I  have  repeatedly  stated,  that  in  my  opinion  uniformity  of 
decision  was  so  important  to  be  obtained,  that  whenever  I  found  a 
decision  pronounced  by  one  of  the  Vice-Chancellors,  I  should 
•consider  myself  to  be  bound  by  that  decision,  where  it  related 
either  to  a  new  matter  or  was  not  opposed  by  contradictory 
decisions,  or  on  some  one  of  those  principles  of  equity  on  which 
all  decisions  are  founded ;  and  that  I  should  do  so,  even  though,  if 
it  had  originally  come  before  me  uninfluenced  by  any  such  decision, 
[  ♦64  ]  I  *might  have  come  to  a  different  conclusion.  It  is  therefore  with 
great  reluctance,  and  with  considerable  pain,  that  I  am  about  to 
take  upon  myself  the  responsibility  of  pronouncing  a  decree  in 
favour  of  the  plaintiffs  for  a  specific  performance  of  the  contract  in 
question.  It  is  no  doubt  extremely  probable  that  I  may  have  come 
to  an  erroneous  conclusion,  but  I  am  bound  to  decide  every  case 
according  to  the  best  of  my  judgment,  on  what  I  believe  to  be  the 
settled  principles  of  equity  ;  and  I  have  the  satisfaction  of  reflecting, 
that  as  my  decision  will  undoubtedly  undergo  the  ordeal  of  a  higher 
(ribunal,  the  errors  I  may  commit  will  not  pass  unredressed.  But 
I  have  not  thought  myself  at  liberty  to  decline  giving  to  the 
plaintiffs  the  decree,  which,  after  the  most  careful  consideration 
of  the  principles  of  equity  and  the  settled  decisions,  I  think  they 
are  entitled  to,  although  it  is  not  in  accordance  with  the  conclusion 

(1)  2  Sim.  N.  S.  1. 
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expressed  by  a  most  learned  and  able  Judge,  but  which  I  am  not      parkin 
able  consistently,  as  I  think,  with  these  principles  or  with  those     thou'old. 
decisions  by  which  I  am  bound,  to  follow. 

The  facts  of  the  case  are  so  fully  set  forth  in  the  report  in  Mr. 
Simons'  Reports,  that  it  is  not  necessary  for  me  to  refer  to  them, 
further  than  to  state  the  conditions  of  sale  containing  two  provisoes, 
which,  though  referred  to,  do  not  appear  in  the  case  before  Lord 
Cranworth.  The  5th  and  7th  conditions  of  sale  are  to  this  effect : 
(His  Honour  read  them.)  The  question  upon  the  facts  so  appearing 
is,  whether  the  defendant,  by  writing  the  letter  of  the  21st  of 
October,  which  was  in  these  terms  (his  Honour  read  it),  and  the 
deed  in  question  not  having  been  produced  on  the  5th  of  November, 
was  at  liberty  to  abandon  the  contract. 

The  case  appears  to  me  to  be  resolvable  into  the  following 
questions  :  The  first  is,  whether  time  was  of  the  ^essence  of  this  [  *65  ] 
contract ;  if  it  was,  the  contract  was  not  performed  within  the  time. 
If  it  be  determined  that  time  was  an  essential  part  of  the  contract, 
then  a  second  question  will  arise,  whether  this  part  of  the  contract 
was  waived  by  the  defendant.  If  it  be  determined  that  time  was 
not  originally  of  the  essence  of  the  contract,  the  next  question  will 
be,  whether  the  notice  of  the  2l8t  of  October,  specifying  the  5th  of 
November  as  the  time  for  the  completion  of  the  contract,  made  that 
time  an  essential  part  of  the  contract,  or  if  not,  whether  the  conduct 
of  the  plaintiffs,  by  acquiescence  in  that  notice,  or  by  laches  in  not 
actively  enforcing  their  rights,  have  deprived  them  of  any  right  to 
relief  in  this  Court. 

Upon  the  first  question,  there  is  no  great  difficulty  in  stating  the 
rule,  although  there  may  be  considerable  in  applying  it  to  the  facts 
of  individual  cases.  At  law,  time  is  always  of  the  essence  of  the 
contract.  When  any  time  is  fixed  for  the  completion  of  it,  the 
contract  must  be  completed  on  the  day  specified,  or  an  action  will 
lie  for  the  breach  of  it.  This  is  not  the  doctrine  of  a  court  of 
equity ;  and  although  the  dictum  of  Lord  Thurlow,  that  time  could 
not  be  made  of  the  essence  of  the  contract  in  equity,  has  long  been 
exploded,  yet  time  is  held  to  be  of  the  essence  of  the  contract  in 
equity,  only  in  cases  of  direct  stipulation,  or  of  necessary  implication. 
The  cases  of  direct  stipulation  are,  where  the  parties  to  the  contract 
introduce  a  clause  expressly  stating,  that  time  is  to  be  of  the 
essence  of  the  contract.  The  implication  that  time  was  of  the 
essence  of  the  contract  is  derived  from  the  circumstances  of  the 
case,  such  as  where  the  property  sold  is  required  for  some  immediate 
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Fabkin      purpose,  such  as  trade  or  manufacture ;  or  where  the  properly  is  of 

Thorold.     a  determinable  character,  as  an  estate  for  life.      It  is  needless  to 

refer  to    the  authorities,  which  are  numerous,  to  support  these 

[  *65  ]  propositions.  *Unles8  I  am  wholly  mistaken,  they  establish,  that 
unless  in  the  cases  of  direct  stipulation,  or  of  necessary  implication, 
time  is  not  considered  in  courts  of  equity  to  form  such  a  portion 
of  the  contract,  as  either  party  can  treat  to  be  an  essential  part 
of  it. 

Against  this,  it  was  argued,  that  the  later  decisions  of  the  Court 
had,  in  a  great  measure,  destroyed  this  distinction  between  law  and 
equity  ;  that  the  distinction  itself  rests  on  no  very  intelligible 
grounds,  and  is  opposed  to  the  provisions  of  the  Statute  of  Frauds  ; 
that  a  contract  must  be  construed  alike  at  law  and  in  equity,  and 
that  a  contract  to  purchase,  conditionally  upon  a  title  being  made 
by  a  given  day,  cannot  be  converted  into  a  contract  to  purchase, 
provided  the  title  be  made  out  at  some  day  other  than  that  specified 
in  the  contract ;  and  that  consequently,  a  court  of  equity,  unless  it 
considers  time  to  be  of  the  essence  of  the  contract  in  all  cases,  will 
be  enforcing  a  contract  other  than  that  which  has  been  actually 
entered  into. 

I  do  not  concur  in  this  view  of  the  subject.  A  contract  is 
undoubtedly  construed  alike  both  in  equity  and  at  law  ;  nay  more, 
a  court  of  law  is  the  proper  tribunal  for  determining  the  construc- 
tion of  it ;  and  if  a  serious  doubt  should  arise  as  to  the  effect  of  the 
words  contained  in  a  contract,  a  case  would  be  directed  to  a  court  of 
law  for  its  opinion  as  to  the  true  construction  to  be  put  upon  the 
words,  which  construction  would  be  adopted  in  equity.  But  courts 
of  equity  make  a  distinction  in  all  cases  between  that  which  is 
matter  of  substance  and  that  which  is  matter  of  form ;  and  if  it 
find,  that  by  insisting  on  the  form,  the  substance  will  be  defeated, 

[  *67  ]  *it  holds  it  to  be  inequitable  to  allow  a  person  to  insist  on 
such  form,  and  thereby  defeat  the  substance.  For  instance,  A. 
has  contracted  to  sell  an  estate  to  B.,  and  to  complete  the  title  by 
the  25th  October;  but  no  stipulation  is  introduced,  that  either 
party  considers  time  of  the  essence  of  the  contract.  A.  completes 
the  title  by  the  26th  ;  at  law  the  contract  is  at  an  end,  and  B.  may 
bring  an  action  for  the  non-performance  of  the  contract,  and  obtain 
damages  for  the  breach ;  but  equity  holds,  that  unless  B.  can  show 
that  the  delay  of  twenty-four  hours  really  produced  some  injury  to 
him,  he  is  not  to  be  permitted  to  bring  this  action,  or  to  avoid  the 
performance  of  the  contract ;  not  certainly  on  the  ground  that  the 
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25th  of  October  was  not  a  part  of  the  contract,  but  on  the  ground       Parkin 
that  it  is  unjust  that  B.  should  escape  the  performance  of  a  con*     Thobold. 
tract,  which  has  been  substantially  performed  by  A.,  by  reason  of 
some  omission  in  a  formal  but  immaterial  portion  of  it. 

The  jurisdiction  of  equity  in  the  execution  of  the  specific  per- 
formance of  contracts  accordingly  is  eminently  discretionary ;  it  will 
not  enforce  a  contract  where  doing  so  would  be  productive  of  pecu- 
liar hardship  on  one  party  to  it.  This  was  acted  upon  lately  by  the 
Lords  Justices  in  the  case  of  Webb  v.  The  Direct  London  ami 
Portsnwtith  Railway  Company  (i).  Neither  will  equity  enforce  a 
contract,  where,  though  the  Court  considers  the  title  good,  yet  con- 
siders it  sufiiciently  doubtful  that  it  might  reasonably  give  rise  to 
litigation  hereafter  between  the  purchasers  and  persons  not  bound 
by  the  decree  of  the  Court  in  the  suit  for  specific  performance.  It 
is,  I  apprehend,  on  a  similar  principle,  that  the  Court  has  regarded 
the  question  of  time  in  these  matters,  *when  it  has  not  been  specifi-  [  *68  ] 
cally  and  precisely  contracted  for,  as  an  essential  clause  in  the  con- 
tract. It  then  considers  how  far  either  party  is  injured  by  the 
delay,  and  will  not  permit  one  to  insist  upon  that,  which,  although  a 
formal  part  of  the  contract,  would,  in  reaUty,  defeat  the  object  which 
both  had  in  view,  at  the  time  when  it  was  made.  It  is,  I  appre- 
hend, on  a  similar  principle  also,  that  the  whole  doctrine  relating 
to  equities  of  redemption,  as  administered  by  this  Court,  is  founded. 
The  contract  between  the  mortgagor  and  mortgagee  is  precise ;  if 
the  money  and  interest  is  not  repaid  on  the  day  twelve-month  on 
which  the  mortgage  is  made,  the  estate  is  to  be  the  property  of  the 
mortgagee :  the  contract  is  positive  and  unambiguous,  but  a  court  of 
equity  will  not  permit  that  contract  to  be  enforced,  and  will  restain 
the  parties  from  enforcing  it  at  law.  It  treats  the  substance  of  the 
contract  to  be  a  security  for  the  repayment  of  money  advanced,  and 
that  portion  of  the  contract  which  gives  the  estate  to  the  mortgagee 
as  mere  form ;  and  accordingly,  in  direct  violation  of  the  contract, 
it  compels  the  mortgagee,  so  soon  as  he  has  been  repaid  his  prin- 
cipal money  and  interest  and  the  costs  he  has  been  put  to,  to  restore 
the  estate :  and  this,  although  the  parties  have  acted  on  the  con- 
tract, and  the  mortgagee  has  taken  possession  on  the  day  when 
default  arose,  and  has  continued  in  possession  for  many  years ;  in 
truth,  as  a  general  rnle  it  may  be  said,  any  number  of  years  not 
exceeding  twenty,  acknowledging  no  title  in  the  mortgagor. 

I  am  of  opinion,  therefore,  that  the  later  decisions  of  the  Court 
(1)  91  R.  R,  151  (1  D.  M.  &  G.  621). 
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Parkik      have  not  altered  the  doctrine  I  have  stated  as  to  the  cases  where 
Thobold.     time  is  of  the  essence  of  the  contract. 

[  •69  ]  I  turn  therefore  to  this  contract,  for  the  purpose  of  *examining  it 

by  the  principles  I  have  already  laid  down.  In  the  first  place,  the 
time  specified  is  not,  by  express  words,  made  an  essential  part  of 
it.  This  was,  in  truth,  admitted  at  the  Bar  and  could  not  be 
denied ;  nay,  more,  the  seventh  condition  of  sale  appears  to  me  to 
be  inconsistent  with  such  a  proposition,  even  if  any  such  could  have 
been  maintained  on  the  rest  of  the  contract ;  and  except  that  it 
is  confined  to  the  default  of  the  purchaser,  it  is  the  condition 
which,  in  the  precedents  at  the  end  of  the  larger  edition  of  Vendors 
and  Purchasers,  is  suggested  as  proper  to  be  introduced,  when  it  is 
intended  by  both  parties  that  time  shall  not  be  of  the  essence  of 
the  contract. 

Do  then  any  such  circumstances  exist  in  this  case,  analogous  to 
those  to  which  I  have  already  referred,  as  raising  the  presumption 
that  time  was  an  essential  part  of  the  contract?  I  find  none.  The 
property  is  not  of  a  perishable  nature,  the  interest  in  it  sold  is  not 
of  a  determinable  character,  and  possession  is  not  required  for  any 
purpose  of  trade  or  manufacture.  I  have  therefore,  on  the  first 
question,  come  to  the  conclusion,  that  time  was  not  originally  of  the 
essence  of  this  contract. 

Having  come  to  this  conclusion  on  the  first  question,  it  may  be 
superfluous  to  express  my  opinion  on  the  next  subordinate  point, 
which  would  have  arisen  had  I  come  to  an  opposite  conclusion ;  but 
as  it  may  have  some  bearing  on  the  subsequent  part  of  this  case,  I 
think  it  desirable  to  do  so.  I  am  of  opinion  then,  that  if  time  had 
been  originally  of  the  essence  of  this  contract,  the  defendant  has 
waived  that  part  of  it.  The  time  mentioned  in  the  contract  for  the 
completion  of  the  purchase  is  the  26th  of  October,  1850,  but  the 
defendant,  by  his  solicitor,  on  the  21st  of  October,  1850,  extends 

r  '70  ]  that  time  till  the  6th  of  November,  1850.  If  time  was  *of  the 
essence  of  the  contract,  the  contract  was  at  an  end,  if  the  title  had 
not  been  made  out  on  or  before  the  25th  of  October,  1860,  but  after 
that  letter,  the  defendant  would,  beyond  all  question,  have  been 
compellable  in  equity  to  complete  the  purchase,  if  the  title  had  been 
completed  by  the  1st  November,  1850,  or  any  other  day  before  the 
6th  November,  1850.  It  appears  to  me,  therefore,  that,  after 
writing  this  letter,  the  defendant  abandoned  his  right  to  insist  on 
the  completion  of  the  title  on  the  25th  of  October,  1850,  which  was 
the  day  specified  in  the  contract. 
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Assume  that  he  did  so  at  the  request  and  for  the  convenience  of  Pabkiit 
the  plaintiffs,  still  the  motive  for  his  so  acting  will  not  prevent  the  tuobold. 
fact,  that  this  letter  was  an  abandonment  of  their  right  to  insist  on 
the  completion  of  the  contract  on  the  25th  October,  1850,  and  that 
he  could  not  have  refused  to  complete  it  if  the  title  had  been  made 
out  within  the  time  specified  in  that  letter.  But,  in  truth,  the  only 
thing  resembling  a  request  from  the  plaintiffs  was  in  a  letter  from 
their  solicitor  of  the  17th  October  in  these  words:  "I  only  require 
time  to  be  able  to  find  the  settlement.  I  believe  I  have  found  out 
where  it  is."  And  the  notice  does  not  certainly  state  that  this 
farther  time  is  given  either  at  the  plaintiff's  request  or  for  his 
convenience. 

It  may  undoubtedly  be  urged,  that  the  defendant  waived  the  time 
only  conditionally  upon  another  day  being  inserted  and  upon  that 
day  being  made  an  essential  part  of  the  contract ;  but  this  is  not, 
in  my  opinion,  the  effect  of  the  letter,  nor  was  it  accepted  as  such 
by  the  plaintiffs,  who  did  not  agree  to  substitute  the  5th  of  Novem- 
ber for  the  25th  of  October,  or  to  make  that  day  an  essential  part 
of  the  contract  between  them.  It  is  obvious,  that  one  party  to  a 
contract  cannot,  at  his  *will,  vary  one  of  the  terms  of  it ;  the  assent  [  •7i  ] 
of  both  parties  to  the  variation  must  be  obtained,  and  this  was  not 
done,  nor  do  I  well  understand,  how,  after  the  letter  of  the  21st  of 
October,  the  defendant  could  maintain  an  action  at  law  for  the 
breach  of  the  contract  by  not  completing  the  purchase  on  the  25th 
of  that  month*  I  have  therefore  come  to  the  further  conclusion, 
that  even  if  time  had  been  an  essential  part  of  the  contract,  the 
defendant  waived  that  term  in  it  by  the  letter  of  the  21st  of 
October,  1850. 

The  next  question  I  have  to  consider  is,  whether  the  notice  con- 
tained in  the  letter  of  the  21st  of  October,  1850,  specifying  the 
5th  of  November,  1850,  as  the  time  for  the  completion  of  the  con- 
tract, made  that  time  an  essential  part  of  the  contract ;  or  rather, 
whether  it  bound  the  plaintiffs  to  complete  within  that  period  of 
time  or  to  abandon  the  contract.  It  is,  I  consider,  the  undoubted 
law  of  this  Court,  that  although  time  was  not  originally  an  essential 
part  of  the  contract,  still  that  either  party  may,  by  a  proper  notice, 
bind  the  other  to  complete,  within  a  reasonable  time  to  be  specified 
in  such  notice  ;  and  if  the  party  receiving  such  notice  do  not  com- 
plete within  the  time  so  specified,  equity  will  not  enforce  a  specific 
performance  of  the  contract,  but  leave  the  parties  to  their  remedies 
and  their  liabilities  at  law.    The  doctrine  on  this  subject  is  ^  think 
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Pabkin       well  laid  down  in  JValker  v.  Jeffreys  (i)  and  Southcomb  v.  Bishop  of 
Thob'old.     Exeter  (2)  by  Sir  Jambs  Wioram. 

To  determine  whether  the  letter  of  2l8t  October  was  such  a 
notice  binding  the  plaintiffs  to  complete  by  the  5th  November, 
1850,  it  is  necessary  to  refer  to  the  facts.  The  state  of  the  case 
was  this :  In  order  to  make  out  the  title,  the  original  of  a  settle- 

[  ^72  ]  ment,  a  copy  of  which  *was  before  the  defendant's  solicitor,  was 
required  to  be  produced  for  the  purpose  of  examination  with  the 
copy.  On  the  17th  of  October,  1850,  the  plaintiffs'  solicitors  wrote 
to  say,  they  only  required  time  to  produce  it,  and  that  they  believed 
that  they  had  found  where  it  was.  Four  days  after  this,  the 
defendant  gives  notice,  that  if  the  title  is  not  completed  by  the  5th 
November,  he  shall  treat  the  contract  as  abandoned.  On  the 
7th  November,  the  defendant's  solicitor  applies  for  the  deposit  and 
treats  the  contract  as  at  an  end,  and  does  no  act  afterwards  to 
acknowledge  its  existence.  The  question  is,  whether,  in  these 
circumstances,  this  period  of  fourteen  days  was  or  was  not  a 
reasonable  time  within  which  to  require  the  plaintiffs  to  produce 
the  deed  in  question  and  complete  the  title,  or  else  to  put  an  end 
to  the  contract,  and  I  am  of  opinion  that  it  was  not. 

In  none  of  the  reported  cases  can  I  discover  any  such  time  being 
treated  as  sufficient  for  such  or  a  similar  purpose.  If  time  was  not 
of  the  essence  of  the  contract,  as  for  the  purpose  of  considering 
this  question  I  assume  that  it  was  not,  it  is  plain,  that  this  notice 
must  be  treated  as  given  pending  the  discussion  on  the  title,  and 
having  no  reference  to  the  time  mentioned  in  the  contract.  The 
defendant  knew  the  contents  of  it;  the  comparison  of  the  copy 
with  the  original  when  produced  was  all  that  was  required ;  the 
draft  conveyance  was  to  be  prepared  and  engrossed,  which  was  to 
be  done  by  the  purchaser;  and  with  the  strongest  desire  and 
intention,  on  my  part,  not  to  weaken  the  tendency  of  the  modern 
decisions,  which  have,  in  my  opinion  rightly,  held  a  stricter  rule  ov 
the  subject  of  time  than  the  earlier  ones,  I  cannot  come  to  the 
conclusion  that  this  was  a  reasonable  or  sufficient  time  for  the 
purpose  specified  in  the  notice. 

[  73  ]  But  although  the  notice  was  not  sufficient,  then  the  next  question 

arises,  the  plaintiffs  may  have  acquiesced  in  it,  or  they  may,  by 
laches,  have  waived  their  right  to  seek  for  any  relief  from  this 
Court.  Heaphy  v.  Hill  and  Watson  v.  Reid  establish  this  pro- 
position, which  I  apprehend  to  be  the  settled  law  of  the  Court  viz. 
(1)  68  E.  E.  90  (1  Hare,  341),  (2)  77  E.  E.  86  (6  Hare,  213). 
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that  if  one  of  two  parties  to  a  contract  for  the  sale  of  land,  give  to  Parkin 
the  other  notice  that  he  will  not  perform  the  contract,  and  the  thobold. 
person  receiving  the  notice  does  not,  within  a  reasonable  time  after 
the  receipt  of  such  notice,  take  steps  to  enforce  the  contract,  equity 
"will  consider  him  to  have  acquiesced  in  the  abandonment  of  the 
contract,  and  will  leave  the  parties  to  it  to  their  remedies  at  law ; 
and  the  tendency  of  modern  decisions  has  been  to  diminish  the 
time  allowed  to  either  party  for  enforcing  his  right  under  the  con- 
tract. It  remains  to  apply  these  principles  to  the  facts  of  the 
present  case.  Even  though  the  time  given  by  the  notice  of  the 
21st  October,  1850,  be  not,  in  my  opinion,  sufficient,  the  defendant 
is  entitled  to  have  it  treated  as  an  express  notice  of  his  abandon- 
ment of  the  contract  on  the  5th  of  November,  1850;  then  the 
question  is,  whether  the  plaintiffs  have  acquiesced  in  this  notice, 
or  been  guilty  of  such  laches,  as  to  prevent  them  from  seeking  the 
assistance  of  a  court  of  equity. 

On  this  subject  the  dates  are  material.  On  the  7th  of  November, 
1850,  the  defendant's  solicitor  applied  for  a  return  of  the  deposit ; 
on  the  following  day,  the  plaintiffs'  solicitor  sent  an  answer, 
stating,  that  in  a  few  days  he  would  be  able  to  produce  the  deed, 
and  stating  the  name  of  a  gentleman,  who,  if  the  defendant  wished 
to  get  rid  of  his  contract,  would,  he  believed,  take  it,  and  referred 
to  a  conditional  request  for  an  extension  of  time  made  by  the 
defendant  at  the  time  of  the  sale.  During  the  month  of  November 
the  correspondence  *is  continued  as  to  whether  the  defendant  did  [  *74  ] 
or  did  not  ask  for  or  obtain  an  extension  of  the  time  for  completing 
the  purchase  till  Christmas.  In  the  month  of  December  several 
applications  for  the  deposit  were  made  by  the  defendant's  solicitor, 
which  were  met  by  evasive  answers  from  the  plaintiffs'  solicitor, 
till,  on  the  6th  January,  1851,  the  plaintiffs'  solicitor  writes  to  say, 
that  he  is  in  a  condition  to  produce  the  deed  in  question,  and  gives 
notice  where  it  may  be  inspected.  The  following  day  the  defen- 
dant's solicitors  reiterated  their  statement  of  the  contract  being  at 
an  end.  On  the  22nd  January,  1851,  the  plaintiffs'  solicitor  states, 
that  he  has  instructions  to  file  a  bill  for  specific  performance. 
Various  other  letters  take  place,  showing  that  steps  are  taken  on 
both  sides  for  the  institution  of  proceedings,  both  at  law  and  in 
equity ;  and  on  the  28th  February,  1851,  the  action  is  brought 
by  the  defendant  for  the  deposit,  and  on  the  following  day  this  bill 
was  filed. 

This  statement  shows,  that  there  has  been  no  actual  acquiescence 
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Parkin  by  the  plaintiffs  in  the  notice  of  abandonment  given  by  the  defen- 
Thobold.  dant.  Has  there  been  any  implied  acquiescence,  or  any  laches  on 
their  parts,  sufficient  to  prevent  them  from  obtaining  the  assistance 
of  a  court  of  equity  ?  The  time  to  be  accounted  for  is  from  the 
21st  October,  1850,  till  the  7th  of  January,  1851,  i.e.  two  and  a 
half  months ;  but  the  evidence  shows  that  during  that  time  the 
plaintiffs  were,  by  their  solicitors,  employed  in  discovering  where 
the  deed  in  question  was,  and  in  freeing  it  from  the  lien  which 
prevented  its  production.  On  the  7th  of  January  notice  of  its 
production  is  given,  and  from  that  time  as  soon  as  it  appeared  that 
defendant  insisted  on  his  previous  abandonment  of  the  contract  in 
spite  of  the  production  of  the  deed,  proceedings  appear  to  have 
[♦76]  been  going  on  (l)  *both  sides  for  the  purpose  of  enforcing  their 
rights  at  law  and  in  equity. 

I  am  convinced  that  no  Court,  having  regard  to  these  decisions 
on  this  subject,  will  hold,  that  under  these  circumstances  the 
plaintiffs  can  be  said  to  have  forfeited  what  rights  they  had  in 
equity,  by  reason  of  any  implied  acquiescence  in  the  notice  of  the 
21st  of  October,  1850,  or  by  reason  of  their  having  been  too 
negligent  and  dilatory  in  the  enforcement  of  their  claim. 

The  short  result  of  the  opinion  that  I  have  come  to  is, 

First.    That  time  was  not  originally  of  the  essence  of  the  contract. 

Secondly.  That  although  express  notice  will  make  time  of  the 
essence  of  the  contract,  where  a  reasonable  time  is  specified,  that 
the  notice  of  the  2l8t  October  did  not  specify  a  reasonable  time  for 
this  purpose. 

Thirdly.  That  although  acquiescence  in  the  abandonment  of  a 
contract  or  laches  in  seeking  the  assistance  of  a  court  of  equity 
will  bar  a  party  to  a  contract  enforcing  his  rights,  yet  that  there 
are  not  any  facts  in  evidence  before  me  to  justify  the  Court  in 
holding  that  the  plaintiffs  acquiesced  in  such  abandonment,  or  that 
he  has  (1)  been  guilty  of  such  laches  as  will  prevent  this  Court 
from  enforcing  the  specific  performance  of  this  contract. 

There  are  other  parts  of  this  case  respecting  which  evidence  is 
given,  which  I  think  it  unnecessary  to  refer  to,  such  as  the  evidence 
respecting  the  conditional  request  *made  by  the  defendant  for  an 
[  *76  ]  extension  of  the  time  for  completing  the  purchase  on  his  part  till 
Christmas.  It  is  obvious  that  this  case  will  be  carried  to  a  higher 
tribunal ;  and  as  I  have  felt  myself  compelled  to  differ  from  the 
very  learned  and  careful  Judge  who  decided  this  case  on  the  motion 
(1)  Sic  in  both  places. 
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for  dissolving  the  injunction,  I  have  considered  it  incumbent  upon  parkin 
me  to  state,  as  clearly  as  I  could,  the  grounds  on  which  I  proceeded,  THOBor,D. 
and  to  state  those  grounds  only  on  which  my  decision  rests.  It  is 
with  great  regret,  but  under  an  imperative  sense  of  duty,  that  I 
have  thought  myself  bound  to  state  the  conclusion  I  have  come  to. 
The  decree  pronounced  by  me  will  be  the  common  decree  for 
specific  performance,  with  a  reference  to  the  Master  as  to  title, 
unless  that  be  accepted ;  and  as  the  suit  has  been  rendered 
necessary  by  the  resistance  of  the  defendant  to  perform  the  con* 
tract,  it  follows,  as  a  necessary  consequence  from  my  decision,  that 
the  defendant  must  pay  the  costs  of  the  suit,  so  far  as  the  same  have 
been  incurred  by  reason  of  his  resisting  his  liability  specifically  to 
perform  the  contract  (i). 

KNOTT  V.  COTTEE.  1802. 

(16  Beav.  77-81 ;  S.  C.  16  Jur.  752.)  March  12,  15. 

Kule  as  to  charging  executors  and  trustees  with  interest  on  balances,     i2<>W*  Qfyrt, 
and  at  what  rate  and  whether  with  annual  rests.  BoMitLV, 

An  executor  and  trustee  who  was  directed  to  invest  in  Government  ^'^' 

stocks  of  Great  Britain,  or  upon  real  security,  and  accumulate  the  surplus,  [  77  ] 

after  maintainin;?  infants,  invested  the  estate  in  the  foreign  funds.  It  was 
held,  that  the  investment  was  improper,  and  he  was  charged  with  four 
per  cent,  with  annual  rests  (2). 

In  1846,  an  executor  invested  part  of  the  assets  in  Exchequer  bills. 
they  were  ordered  into  Court  and  sold  in  the  same  year  at  a  loss.  In  18i8, 
it  was  declared  by  the  decree,  that  the  investment  was  improper,  but  at 
that  time,  the  price  of  Exchequer  bills  had  risen,  so  that  there  would  have 
been  then  no  loss  if  they  had  been  retained :  Held,  that  the  executor  ought 
to  be  charged  with  the  amount  improperly  invested,  and  credited  with  the 
produce  of  the  Exchequer  bills  in  1846. 

Costs  of  an  administration  suit  given  to  an  executor,  though  charged 
with  the  consequences  of  au  improper  investment. 

A  TBSTATOB  bcqaeathed  his  personal  estate  to  Gottee  and  two 
others,  apon  trust  to  invest  the  produce  in  '*  the  public  or  Govern- 
ment stocks  or  funds  of  Great  Britain,  or  upon  real  security  in 
England  or  Wales,"  and  to  hold,  upon  certain  trusts  during  the  life 
of  his  widow,  and  afterwards  upon  trusts  in  favour  of  his  infant 
children  and  their  families. 

And  he  directed,  that  after  the  death  of  his  wife,  the  trustees 
should  apply  the  income  towards  the  maintenance  and  education  of 
his  children  during  their  minority,  '^  and,"  he  proceeded,  **  shall 

(1)  See  Roberts  v.  Berry,  3  D.  M.  &  to  3  per  cent. :  In  re  Barclay  [1899]  1 
G.  284.  Ch.  674,  68  L.  J.  Ch.  383,  80  L.  T.  702  ; 

(2)  In  similar  modem  cases  the  rate  In  re  Whfte/ord  [1903]  I  Ch.  889,  890, 
of  interest  charged  has  been  reduced  72  L.  J.  Ch.  540. — ^O.  A.  S. 
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Kkott  accumulate  the  surplus  annual  income  of  each  such  child,  until  he 
CoTTEB.  0^  B^^  ^^^11  attain  the  age  of  twenty-one  years,  and  invest  the  same, 
from  time  to  time,  in  the  names  of  my  trustees,"  &c. 

The  testator  died  in  January,  1844,  and  his  wife  in  November  in 
the  same  year. 

The  executor  Cottee  invested  part  of  the  testator's  personal  estate 
in  Russian,  Belgian,  Dutch  and  other  foreign  stocks  and  bonds, 
and  upon  Exchequer  bills.  One  of  these  transactions  was  as 
follows :  In  1845  and  1846  he  invested  4,068/.,  part  of  the  testator's 
[•78]  estate,  in  *3,900Z.  Exchequer  bills,  and  in  July,  1846,  he  was 
ordered  to  deposit  them  with  the  Accountant-General,  to  the  credit 
of  the  cause,  and  under  a  subsequent  order  in  November,  1846, 
they  were  sold  for  3,955^.,  and  at  a  loss,  and  the  produce  invested 
in  the  3{.  per  Gents. ;  but  if  they  had  been  sold  at  the  date  of  the 
decree  (March,  1848),  and  invested,  there  would  have  been  no  loss, 
but  on  the  contrary. 

By  the  decree  made  in  March,  1848,  the  Court  declared,  that  the 
investment  of  the  personal  estate  in  Exchequer  bills,  Bussian 
bonds,  Belgian,  Dutch  and  other  foreign  stocks  and  bonds  was  an 
improper  investment ;  and  in  taking  the  accounts,  the  Master  was 
to  have  regard  to  that  declaration. 

The  cause  now  came  before  the  Court  upon  exceptions  and  for 
further  directions. 

Mr.  Lloyd  and  Mr.  Selwyuj  for  the  plaintiflfs  (two  of  the  testator's 
children)  contended,  that  the  executor  having  neglected  to  obey  the 
express  directions  for  accumulation,  was  chargeable  with  interest 
on  his  balance  at  5^.  per  cent.,  with  annual  rests:  Raphael  v. 
Boehm  (i) ;  Williams  v.  Powell  (2) ;  and  see  Jones  v.  Foxcdl  (3)  ;  or 
that  he  ought  to  be  charged,  at  the  option  of  the  plaintiffs,  with 
the  stock  and  accumulations  which  would  have  been  produced  if 
the  investments  had  been  made  in  Consols. 

Secondly.     That  the  executor  ought  to  have  credit  for  the  money 
produced  by  the  Exchequer  bills,  as  on  the  1st  of  December,  1846, 
when  they  were  actually  sold. 
[  79  ]  Thirdly.    That  he  ought  not  to  have  any  costs  of  suit. 

Mr.  Campbell  and  Mr.  Bagshaive,  contra y  for  Cottee,  argued, 
that  the  direction  to  accumulate  applied  only  to  the  surplus  income, 

(1)  8  R.  B.   95    (11   Ves.    92;    13  (2)  92  R.  R.  609  (15  Beav.  461). 

Ves.  590).  (3)  92  B.  B.  473  (15  Beav.  388). 


▼OL.  XC7I.]  1852.    CH.    16  BEAV.  79—80.  45 

and  that  the  executor  was  chargeable  with  U.  per  cent,  only  on       Knott 
balances  m  hand,  but  not  with  annual  rests.     That  the  plaintiffs      cottke. 
had  no  right  to  make  the  defendant  account  as  for  stock  investments : 
Robinson  v.  Robinson  (1). 

Secondly.  That  the  executor  having  been  charged  with  the 
4,06dZ.  invested  in  Exchequer  bills  in  1845  and  1846,  was  entitled 
to  have  the  benefit  of  the  Exchequer  bills  which  had  been  with- 
drawn from  his  control  and  sold  in  1846,  before  the  invalidity  of 
the  transaction  had  been  declared.  That  therefore  the  Exchequer 
bills  ought  to  be  treated  as  sold  in  March,  1848,  when  it  was 
declared  that  the  investment  was  improper,  by  which  means  the 
executor  would  be  relieved  from  all  loss. 

Thirdly.  That  as  this  was  a  mere  administration  suit,  the 
defendant,  the  executor,  was  entitled  to  his  costs:  Tehbs  v. 
Carpenter  {^). 

The  Master  of  the  Bolls  : 

Here  is  an  executor  who  had  a  direct  and  positive  trust  to 
perform,  which  was,  to  invest  the  money  upon  Government  stocks 
or  funds,  or  upon  real  securities,  and  accumulate  at  compound 
interest  all  the  balances,  after  maintaining  the  children.  He  has 
made  certain  investments,  which  the  Court  has  declared  to  be 
improper.  The  case  must  either  be  treated  as  if  these  investments 
had  not  been  made,  or  had  been  made  for  *his  own  benefit  out  of  [  *80  ] 
his  own  monies,  and  that  he  had  at  the  same  time  retained  monies 
of  the  testator  in  his  hands.  I  think,  therefore,  that  there  must 
be  a  reference  back,  to  ascertain  what  balances  the  executor 
retained  from  time  to  time,  it  being  clear  that  he  has  retained 
some  balances. 

The  next  question  is,atwhat  rate  of  interest  ought  he  to  be  charged  ? 
The  usual  course  is,  to  charge  an  executor  with  four  per  cent., 
where  he  has  simply  retained  balances ;  but  where  he  has  acted 
improperly,  or  has  employed  the  trust  money  in  trade  for  his  own 
benefit,  or  has  been  guilty  of  other  acts  of  misconduct,  the  Court 
visits  him  with  interest  at  five  per  cent.  In  this  case  there  does 
not  appear  to  me  to  have  been  any  such  misconduct  as  to  make 
him  answerable  at  five  per  cent.  It  appears  simply  a  case  in  which 
an  executor  has  retained  monies,  which  he  has  not  properly 
invested.  I  am  therefore  of  opinion,  that  he  ought  to  be  charged 
with  interest  at  four  per  cent,  and  with  annual  rests ;  for  there  is 

(1)  91  R.  R.  73  (1  D.  M.  &  G.  247).  (2)  16  R.  R.  224  (I  Madd.  290). 
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Knott  an  express  trust  for  accumulation,  of  which  he  was  aware  when  he 
CoTTEE.      retained  the  trust  monies. 

I  cannot  concur  in  the  argument  that  the  Court  must  charge  him 
as  if  the  money  had  been  invested  in  Consols.  If  that  were  so,  the 
Court  must  charge  him  the  other  way  where  the  funds  have  fallen, 
which  it  never  does.  There  was  a  conflict  of  decision  as  to  how  a 
trustee  was  to  be  charged,  where  the  investment  might  either  be 
made  in  the  funds  or  on  real  security.  The  decisions  of  Lord 
Lanodalb  and  Sir  John  Leach  were  opposed  (l).  The  case,  how- 
[  ♦81  ]  ever,  of  Robinson  v.  Robinson  has  settled  *the  rule,  and  I  have 
adopted  it  in  a  former  case.    I  stated  my  reasons  for  doing  so. 

As  to  the  mode  of  charging  the  executor  in  respect  of  the 
Exchequer  bills,  I  treat  the  laying  out  in  Exchequer  bills  in  this 
way :  The  persons  interested  were  entitled  to  ear-mark  them,  as 
being  bought  with  the  testator*s  assets,  in  the  same  manner  as  if 
the  executor  had  bought  a  house  with  the  trust  funds ;  and  though 
they  do  not  recognize  the  investment,  they  had  a  right  to  make  it 
available  for  what  was  due ;  and  though  part  of  the  property  of  the 
executor,  it  was  specifically  applicable  to  the  payment.  When  the 
Exchequer  bills  were  sold  and  produced  8,9552.,  the  Court  must 
consider  the  produce  as  a  sum  of  money  refunded  by  the  executor 
to  the  testator's  estate  on  that  day  ;  and  on  taking  the  account,  the 
Master  must  give  credit  for  this  amount  as  on  the  day  on  which  the 
Exchequer  bills  were  sold. 

As  to  the  costs,  I  think  there  is  not  sufficient  in  tliis  case  to 
induce  me  to  apportion  them.  I  am  disposed  to  give  the  executor 
all  the  costs,  except  those  of  his  exceptions,  which  have  failed, 
reserving  the  costs  of  the  reference  back,  which  has  become  neces- 
sary by  reason  of  the  retainer  of  balances  in  his  hands.  I  am 
always  disinclined  to  make  refined  distinctions  in  the  apportionment 
of  costs,  on  account  of  the  expense  of  apportionment. 

I  must  give  the  executor  his  costs  as  between  solicitor  and  client 
up  to  the  present  time,  except  those  of  his  exceptions,  which  he  will 
have  to  pay. 

(1)  Waits  V.  Otrdieatone,  63  E.  E.  49      Anstruther,  76  B.  B.   175   (10  Boav. 
(6  BeaT.  188);  Ames  v.  Parkinson,  64      456). 
B.  B.  100  (7  Beav.  379) ;  Otueley  v. 
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KNOTT  V.   COTTEE.  18B2. 

(16Beay.82.)  *■*:!"• 

ExceptioDS  did  not  lie  to  a  Master's  report  for  not  stating  *' special 
circumstances,"  since  the  statement  was  always  left  to  his  discretion. 


TRILLY  V.  KEEFE.  ^^.^ 

(16  Beav.  83.)  Afareh  25. 

[Obeolete  procedure  "pro  con/esso.**'] 


AprU  20. 


SHORTRIDGE  v.  BOSANQUET. 

1852 
(16  Bear.  84-100.)  ^^'le.  19, 

[Afl&rmed  on  appeal  by  the  House  of  Lords  as  reported  under  the  title  of  ^^* 

Bargaie  v.  Shortridge,  in  5  H.  L.  C.  297.     This  appeal  will  be  dealt  with  in  a 
later  volume  of  the  Bevised  Beports.] 


BROCKLEHURST  v.  FLINT.  i852. 

(16  Beav.  100—103.)  Apra2\. 

A  testator  gave  a  fund  to  four  persons  or  any  of  them,  in  such  shares,  &a,     ^^^'  Churt. 
as  A.  B.  should  appoint,  and  in  default  equally.    He  directed  that  such  four      Romilly, 
persons  should  bring  into  hotchpot  the  amount  of  advances  he  might  make 
to  any  of  them  in  his  life  :  Held,  that  the  hotchpot  clause  operated  only  on         C  1^  ] 
the  unappointed  fund,  if  any. 

The  testator  directed  his  trustees  to  pay  the  produce  of  his  real 
estate  to  John  Gaunt,  Matthew  Gaunt,  Mary  Gaunt  and  Josiah 
Gaunt,  or  to  any  of  them  exclusively  of  the  others,  in  such  shares 
as  his  widow  should  appoint,  and  in  default  of  appointment,  to  pay  it 
to  them  equally. 

And  after  reciting  that  he  had  advanced  divers  sums  to  Matthew,  [  loi  ] 
and  might  probably  make  some  advances  to  John,  Mary  and  Josiah, 
he  directed,  that  their  shares,  respectively,  should  be  chargeable, 
and  he  charged  them  with  the  repayment,  for  the  benefit  of  the 
others,  of  such  advances,  with  interest,  ^'  so  and  in  such  manner 
as,  on  a  correct  statement  of  accounts,  they  may  respectively  have 
an  equal  share  of  such  monies." 

The  widow  appointed,  that  without  any  deduction  or  abatement 
whatsoever,  for  or  in  respect  of  any  money  paid  or  applied  to  or  for 
their  benefit  or  for  their  preferment  in  the  world,  the  fund  should 
be  divided  between  Matthew,  John,   Mary  and  Josiah  equally. 


[  Moa  ] 
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^Uted  only  to  *.  -n-PPoinW  "--•  •«^'',t^,»a,  and   on   the 

otter  hand,  it  .M  «6««4.  '^' *™tCmoontof  tte.d™neemonM. 
the  fund  mthout  trst  scoounting  lot  the  »n.on 

Mr.  R.  Pal«^  .nd  Wr.  B«*'".  <»'  *»  I*^"*' 

3/r.  Oiff-ard,  for  the  other  appointees. 

Mr.  C.  HaU  and  Mr.  Dickinson,  for  the  trustees. 

The  Master  of  thb  Roi^ls  :  ,,  ^  testator  ♦are  to 

It  is  said,  that  if  the  adyance^ents^ad.  by  «^ te  ^^^  ^^^^  ^^ 

be  brought  into  hotchpot,  t^e  effect  -^  be  *»  ^^^^^^^^  ^^^^  ^^.^ 

distribution  given  to  the  -^^^^  J°^^,i,,  ^U  be  only  pro  tanto, 
is  not  necessarily  the  case,  for  t^erevoca.  ^^^^^^  ^  ^„l,. 

or  for  the  amount  of  the  advancements     Th   .^^  ^^^^^  ^^^^ 

advanced  by  way  of  portion.  consistent,  it  is  bound 

?  sul  way  -  the  wTow  shall  appoint.but  in  default  of  appom  - 
flhrobiits  shall  take  equally,  after  bringing  their  advan  e- 
rt  nltrcbpot.  Theteltordidnot.Itbink.intendtofe^r 
Ze  discretion  of  his  widow,  or  to  prevent  her  dispo^ng  of  the  ftin 
amongst  the  objects,  in  such  way  as  she  might  tlnnk  fit;  bu  h 
desired  that  if  she  did  not  execute  the  power,  then  they  were  to  take 
equally,  after  accounting  for  the  sums  which  he  had  advanced  them 
in  his  lifetime. 

Reading  the  will  in  that  vay,  there  is  neither  a  revocation  of  the 
power  nor  any  inconsistency. 
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WAEDE  V.  WARDE.  i852. 

(16  Beav.  103—106.)*  -^I%3. 

A  wife  had  a  jointure  secured  on  her  husband's  estate  X.    In  1844,  the    ^^^  Court, 
husband  contracted  to  purchase  an  estate  Y.,  and  to  enable  him  to  sell  the      ^^ij^i^^' 
estate  X.  the  wife,  in  1845,  released  her  jointure,  and  he  then  covenanted  * 

to  secure  it  out  of  **  estates  he  should  thereafter  acquire."    Before  the        L  ^^  1 
estate  Y.  had  been  conveyed,  the  husband  contracted  to  sell  it :  Held,  that 
in  equity,  the  estate  Y.  was  charged  with  the  jointure. 

A  covenant  is  to  be  construed  most  strongly  against  the  covenantor. 

In  1884,  Mr.  Warde,  on  his  marriage,  charged  his  Warwickshire 
estate  with  a  jointure  rent  charge  of  1,0002.  in  favour  of  the 
plaintiff,  his  wife,  for  her  life,  if  she  should  survive  him.  The 
settlement  contained  a  power  for  Mr.  Warde  to  substitute  any  other 
estate,  of  ample  value,  in  lieu  of  the  estate  so  settled. 

In  1844,  Mr.  Warde  contracted  for  the  purchase  of  the  Luton 
Hoc  estate  for  150,000/.,  and  to  enable  him  to  pay  the  purchase 
money,  he  contracted  to  sell  the  Warwickshire  estate,  and  by  a 
deed,  dated  the  26th  of  September,  1845,  Mrs.  Warde  released  her 
jointure  on  the  Warwickshire  estate,  and  Mr.  Warde  covenanted  to 
charge  '^  a  competent  and  sufficient  part  of  such  manors,  messuages, 
&c.,  &c.,  and  real  estates,  as  he  should  thereafter  acquire,"  with  a 
rent  charge  of  1,000/.  a  year,  in  lieu  of  the  jointure  so  released  by 
his  wife. 

Mr.  Warde  afterwards  paid  a  considerable  part  of  the  purchase 
money  of  the  Luton  Hoo  estate,  but  before  the  whole  had  been 
paid,  and  before  any  conveyance  had  been  made  to  him,  he,  in 
1847,  contracted  to  sell  that  estate  to  Mr.  Leigh  for  157,000/.,  and  a 
considerable  part  of  the  purchase  money  was  now  in  Court  in 
another  suit. 

This  bill  was  filed  by  Mrs.  Warde  against  her  husband,  her 
trustees  and  the  purchaser  of  the  Luton  Hoo  estate,  to  establish  her 
jointure  charge  of  1,000/.  a  year  upon  that  estate  or  on  the 
purchase  money.  The  bill  did  not  pray  any  rectification  of  the 
deed  ^  1845,  but  it  *was  alleged  and  appeared,  that  the  original  [  *\0i  ] 
draft  of  the  deed  of  1845  charged  the  Luton  Hoo  estate  with  the 
1,000/.  a  year,  but  it  was  altered  by  the  conveyancer  and  general 
words  were  substituted. 

Mr.  Stuart  and  Mr.  Dickinson,  for  the  plaintiff,  cited  WeUesley 
V.  WeUesley  (i). 

Mr.  Roupell  and  Mr.  Messiter,  for  the  trustees. 
(1)  48  R.  B.  172  (4  My.  &  Cr.  661). 
B.B. — ^VOIi.  XCVI,  4 
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Wabde  Mr,  Lloyd,  for  the  purchaser. 

Warde. 


Mr.  RoujieU  appeared  for  Mr.  Warde,  the  principal  defendant, 
and  contended  that  the  covenant  did  not  extend  to  the  Luton  Hoo 
estate,  which  was  not  an  "  after  acquired  estate/'  it  having  been 
contracted  for  prior  to  the  date  of  the  covenant  and  it  never  having 
been  conveyed  to  him. 

The  Master  of  the  Bolls: 

The  question  is,  whether,  on  the  proper  construction  of  this  deed, 
the  Luton  Hoo  estate  is  included  in  the  covenant,  and  is  an  estate 
on  which  the  jointure  is  to  be  fixed.    I  am  of  opinion  that  it  is. 

The  circumstances  of  this  case  are  these :  Mrs.  Warde  had  a 
jointure  rent  charge  on  the  Warwickshire  estate,  and  the  defendant, 
having  purchased  another  estate  in  Bedfordshire,  called  the  Luton 
Hoo  estate,  was  desirous  of  selling  the  Warwickshire  estate  for  the 
purpose  of  providing  the  money  to  pay  for  the  purchased  estate. 
The  marriage  settlement,  which  charged  the  Warwickshire  estate 
^  ^  with  the  jointure,  contained  a  power  to  substitute  *other  estates  for 
the  Warwickshire  estate ;  and  to  avoid  the  expense  of  satisfying  the 
purchaser  of  the  Warwickshire  estate  that  the  estate  to  be  sub- 
stituted was  a  sufficient  security  for  it,  it  was  obviously  the  better 
course  to  release  the  estate  entirely  from  the  jointure,  and  for  the 
husband  to  enter  into  a  covenant  by  which  he  should  charge  the 
Luton  Hoo  estate  or  his  subsequently  acquired  estates  with  this 
jointure. 

Instructions  were  given  to  Mr.  Humphry  for  that  purpose,  and  to 
secure  it  on  that  Luton  Hoo  estate ;  and  without  any  change  in 
the  instructions,  or  any  thing  to  show  any  alteration  of  intention 
of  the  parties,  he  strikes  out  the  Luton  Hoo  estate,  and  says, ''  all 
the  estates  he  should  thereafter  acquire." 

The  question,  upon  the  proper  construction  of  this  covenant,  is, 
whether  the  Luton  Hoo  estate  is  included  therein.  The  argument 
is  this :  that  the  husband,  in  1845,  was  in  equity  owner  of  the 
Luton  Hoo  estate,  and  that  it  therefore  cannot  be  included  in  the 
term  "  after  acquired  estate,"  even  if  that  were  the  intention  of  the 
parties  at  the  time.  The  principle  of  construction  of  covenants  is, 
that  they  are  to  be  construed  most  strongly  against  the  covenantor, 
and  most  beneficially  in  favour  of  the  covenantee.  Now  he  had 
not  acquired  this  estate  at  law,  though  he  had  in  equity  ;  that  is  to 
say,  as  between  the  vendor  and  purchaser,  the  Court  holds  that 
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done  which  ought  to  be  done ;  but  he  had  acquired  it  in  no  other       wabob 
sense  as  between  himself  and  the  covenantees.     The  acquisition  of      ^^^^b 
the  estate  was  in  course  of  operation ;  it  was  going  on,  and  was 
afterwards  to  be  finally  completed.    Though  he  had  acquired  this 
estate  as  between  himself  and  the  vendor,  I  am  of  opinion,  that,  on 
the  proper  construction  of  this  covenant,  the  Luton  Hoo  estate  was 
included.    That  seems  *to  have  been  the  view  of  Mr.  Humphry       [*106] 
when  he  prepared  this  covenant.    He  did  not  consider  he  was  ex- 
cluding this  estate  by  altering  the  draft  and  making  it ''  estates  as 
he  should  thereafter  acquire,"  but  he  contemplated  the  purchase 
going  off  and  the  money  being  laid  out  on  another  estate. 

I  think  this  is  the  proper  and  obvious  construction  of  the  covenant, 
and  I  am  prepared  to  make  the  declaration,  that  the  Luton  Hoo 
estate  and  the  purchase  money  for  it  are  subject  to  the  covenant. 


MAXWELL   V.   MAXWELL. 

(16  Beav.  106-113.)                                                        ^*^\ 
[Affirmed  on  appeal  as  reported  in  95  E.  R  294  (2  D.  M.  &  G.  705).]  


Ee  DUFAUR  and  BLAKENEY. 

(16Beav.  113—114.)  ^8^2. 

May  8. 

A  solicitor,  from  whom  a  sum  was  found  due,  ordered  to  pay  all  the  

costs  of  proceedings  to  compel  payment,  on  the  authority  of  Re  Bahihn(j<je, 
92  R.  R.  274  (14  Beav.  645). 


SMITH  V.  PARKES(I).  ism. 

(16  Beav.  115—120.)  'i/'^''  ^\  ^' 

^  *  May  24. 

Assignees  of  a  chose  in  action  are  liable  to  all  the  equities  which  attach  

to  the  thing  assigned  as  against  the  assignor.  ^oiU  Court, 

A  retiring  partaer  received  security  from  the  continuing  partners  for  his     Bomillt, 
share,  which  he  assigned  to  third  parties:  Held,  that  the  assignees  took  ^*^* 

subject  to  the  right  of  equitable  set-off  of  the  continuing  against  the         [  ^^^  ] 
retiring  partner :  Held,  also,  that  the  assignees  haviug  assented  to  a  sub- 
stituted security  in  1846,  in  lieu  of  a  prior  one  in  1845,  were  subject  to  all 
the  equities  existing  at  the  date  of  the  second  security. 

Equitable  right  of  set-off  enforced  after  a  judgment  at  law. 

In  1845,  a  partnership  which  liad  previously  existed  between 
Smith,  Parkes  and  Brookfield  was  dissolved,  and  by  the  deed  of 

(1)  Newfoundland  Government  v.  285,  P.  C. ;  WaUonv.  Mid-Wales  Rail, 
ifewfoundland  Rail.  Co.  (1888)  13  App.  Co.  (1867)  L.  B.  2  C.  P.  593,  36  L.  J. 
Cas.  199,  57  L.  J.  P.  C.  85,  58  L.  T.      0.  P.  285,  17  L.  T.  94. 

4 — 2 
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Smith       dissolution,  dated  the  7th  of  April,  1845,  and  suhject  to  certain 
pabkb?.      deductions  therein  mentioned,  Parkes  was  entitled  to  receive  from 
Smith  and  Brookfield  5,750Z.  for  the  good  will,  and  2,125/.  for  his 
share  of  the  profits.    Witham  thereupon  joined  the  partnership. 

On  the  SOth  of  April,  1845,  Parkes  agreed  to  assign  the  interest 

which  he  took  under  this    deed   to  the  defendants  Lucena  and 

others.      Disputes  afterwards  arose  between  Smith,  Parkes  and 

Brookfield,  and  in  December,  1845,  bonds  were  given  by  Smith  and 

Brookfield  to  secure  the  amount  due  to  Parkes,  and  which  he 

deposited  in  like  manner  for  the  benefit  of  Lucena  and  the  persons 

interested  under  the   former  agreement  of  the  SOth  of    April. 

Actions  were  subsequently  brought  in  the  name  of  Parkes  on  the 

bonds,  but  on  the  23rd  of  December,  1846,  an  arrangement  was 

come  to  between  the  continuing  partners  and  Parkes,  by  a  deed 

dated  the  23rd  of  December,  1846,  whereby  Smith,  Brookfield  and 

Witham  covenanted  to  pay  the  sums  therein  mentioned.    This  deed 

was  given  in  substitution  for  the  former  deeds  and  bonds,  Lucena 

and  the  others  in  the  same  interest  accepted  this  deed  of  1846  in 

lieu  and  substitution  of  the  former  securities,  and  the  actions  which 

had  been  previously  brought  by  them  in  the  name  of  Parkes  on  the 

bonds  were  discontinued. 

[  116  ]  Fresh  difl&culties  afterwards  arose  under  the  deed  of  1846,  which 

were  determined  by  arbitration. 

In  1848,  Smith,  by  the  death  of  Witham  and  the  insolvency  of 
Brookfield,  became  the  sole  surviving  member  of  the  firm;  and 
after  he  had  made  some  payments  under  the  deed  of  1846,  Lucena 
and  the  other  assignees  of  Parkes's  interest  brought  an  action  at 
law  against  him  in  the  name  of  Parkes,  to  recover  the  amount 
remaining  due  under  the  deed  of  1846 ;  whereupon  the  plaintiff. 
Smith,  instituted  this  suit,  alleging  that  at  the  date  of  the  deed  of 
1846,  Parkes  was  indebted  to  Smith,  Brookfield  and  Witham  in 
sums  amounting  altogether  to  about  2,318Z.  for  money  lent,  and  for 
a  mortgage  debt  and  business  transacted,  and  he  insisted  on  his 
right  to  set  off  these  sums  against  the  amount  due  on  the  covenant 
contained  in  the  deed  of  1846. 

Pending  the  suit  Parkes  obtained  judgment  in  the  action. 

Mr.  IL  Palmer,  Mr.  Baggallay  and  Mr.  Sidney  Smith,  for  the 
plaintiff. 

Mr.  Lloyd  and  Mr.  W.  II .  Clarke,  for  Parkes,  contended,  that 
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there  was  no  equitable  right  of  set-oflf.     That   the  rights    were       smith 
merely  legal  and  had  been  determined  by  the  action  at  law.  Parkes. 

ifr.  Freeling,  for  Lucena  and  others,  argued,  that  whatever 
question  of  set-off  there  might  be,  as  between  the  plaintiff  and 
Parkes,  it  did  not  affect  Lucena. 

Mr.  Follett,  for  the  assignee  of  Brookfield. 

Mr.  Baggallay,  in  reply. 

[yidliamy  v.  Noble  (i)  ;  Raw8on  v.  Samiiel  (2) ;  Clark  v.  Cort  (3) ; 
Watts  V.  Chistie  (4) ;  Baillie  v.  Edioards  (5),  were  cited.] 

The  Master  op  the  Rolls,  at  the  close  of  the  argument,  [in] 
expressed  his  opinion  on  the  principal  points  in  the  case,  and 
stated,  that  he  was  of  opinion  that  the  plaintiff  (the  sole  surviving 
member  of  the  partnership  firm  of  Smith,  Witham  and  Brookfield) 
was  entitled,  in  equity,  to  set  off  against  the  debt  established  against 
him  at  law  by  the  defendant  Parkes,  such  sum  as  Parkes  owed  to 
the  firm  of  Smith,  Witham  and  Brookfield.  He  also  stated  his 
opinion,  that  the  other  defendants  to  whom  Parkes  had  assigned 
his  interest  in  and  his  claim  against  the  firm,  under  the  deed  of 
dissolution,  were  also  bound  to  allow  such  set-off,  to  the  extent  of 
all  debts  due  to  the  firm  from  Parkes,  at  the  time  the  assignment 
was  made  to  them ;  but  he  reserved  his  opinion  on  the  question, 
whether  the  plaintiff  was  entitled  to  set  off  the  debts  incurred  by 
Parkes  subsequently  to  that  period. 

The  Master  of  the  Bolls  :  3/ay  24. 

It  is,  I  think,  clearly  established,  that  notice  of  the  deposit  of  the 
deed  and  of  the  assignment  of  Parkes's  interest  to  the  other 
defendants  was  given  by  Mr.  Bower  as  soon  as  it  took  place.  The 
letters  which  were  read  establish  this  fact:  the  names  of  the 
assignees  in  equity  are  undoubtedly  not  mentioned,  but  this  is  not 
^material ;  the  fact  that  Paikes  had  assigned  his  interest,  such  as  [  Mis] 
it  was,  to  third  persons,  is  clearly  stated  and  was  evidently  known 
to  Smith,  Witham  and  Brookfield. 

It  remains  to  be  considered  what  the  value  or  importance  of  that 

(1)  17  B.  R.  14.3  (3  Mer.  618).        (4)  83  B.  B.  259  (11  Beav.  546). 

(2)  M  R.  B.  259  (Cr.  &  Ph.  161).      (5)  81  B.  B.  44  (2  H.  L.  C.  74). 

(3)  54  B.  B.  256  (Cr.  &  Ph.  154). 
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Smith  notice  is,  as  regards  the  present  contest  between  the  parties.  The 
Pabkes.  fii^st  deed  of  dissolution  bore  date  the  7th  April,  1845,  and  by  it, 
subject  to  the  deductions  therein  mentioned,  Farkes  was  entitled  to 
two  sums,  one  of  5,750Z.  for  good  will,  and  another  sum  of  2,125Z 
for  past  profits.  On  the  80th  of  the  same  month,  the  interest  which 
Parkes  took  under  this  deed  was  agreed  to  be  assigned  to  several  of 
the  defendants  in  the  cause.  Afterwards,  in  December,  1845,  bonds 
were  given  to  secure  the  amount  due,  and  were  deposited  with  Mr. 
Bower,  in  hke  manner,  for  the  benefit  of  the  persons  interested 
under  the  former  agreement  of  the  80th  April.  Subsequently,  on 
the  28rd  of  December,  1846,  the  final  arrangements  were  come 
to  between  the  continuing  and  the  retiring  partners.  This  deed 
of  the  28rd  December,  1846,  was  given  in  substitution  for  the 
former  deed  and  bonds,  and  was  deposited  with  Mr.  Bower  for  the 
benefit  of  the  same  persons,  the  assignees  of  Parkes's  interest  in 
the  firm.  The  facts  in  evidence  establish,  clearly,  that  the  assignees 
of  his  interest  have  accepted  this  deed  of  1846  in  substitution  of  the 
former  deed,  as  the  security  assigned  to  them.  It  is  not  and  could 
not,  consistently  with  the  facts,  be  urged  by  them,  that  the  agree- 
ment of  the  7th  April,  1845,  or  the  bonds  of  December,  1845,  con- 
stitute the  security  assigned  to  them,  and  that  the  plaintiff  and 
other  continuing  partners  having  notice  of  that  assignment  could 
not  vary  it  without  the  consent  of  the  defendant.  On  the  contrary, 
it  is  established,  that  the  deed  of  1846  was  adopted  and  accepted  in 
lieu  of  the  previous  claim  of  Parkes,  and  the  actions  which  had 
been  previously  brought  on  the  bonds  were  discontinued.  These 
[  *119 1  defendants  *also  are  the  persons  who,  in  the  name  of  Parkes,  are 
suing  the  plaintiff  at  law,  and  who  contend  that  whatever  questions 
of  set-off  there  may  be,  as  between  the  plaintiff  and  Parkes,  it  does 
not  affect  them.  It  is  therefore  clearly  established,  that  the  interest 
assigned  to  these  persons  is  the  interest  secured  to  Parkes  by  the 
deed  of  28rd  of  December,  1846.  It  remains  to  be  seen  what  that 
interest  is,  because  whatever  it  is,  that  and  no  more  is  what  is 
assigned  to  them.  Neither  can  they  allege,  as  it  appears  to  me, 
that  they  are  not  bound  by  the  equities  which  affect  Mr.  Parkes, 
their  assignor.  At  law,  they  have  no  title,  and  can  only  sue  in  the 
name  of  Mr.  Parkes.  In  equity,  they  are  the  assignees  of  a  chose 
in  action,  and,  as  such,  are  liable  to  all  the  equities  which  attach  to 
the  thing  assigned  as  against  the  assignor  (l).  Undoubtedly,  if 
subsequently  to  the  date  of  this  deed  of  28rd  December,  1846, 
(1)  Priddy  V.  Rose^  17  E.  B.  24  (3  Mer.  86);  Ord  v.  White,  3  Beav.  357. 
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Ml".  Parkes  had  incurred  debts  to  the  firm,  as,  for  instance,  if  he 
had  received  money  from  the  firm  in  part  payment  of  his  interest, 
without  the  sanction  or  knowledge  of  the  assignees  of  his  interest 
in  the  partnership,  the  continuing  firm,  having  notice  of   such 
assignment,  could  not  treat  such  payments  to  Mr.  Parkes  as  binding 
upon  his  assignees,  or  as  pro  tanto  discharging  the  debt  due  to 
him,  as  between  the  plaintiff  and  the  assignees  of  it.    But  this  I 
do  not  understand  to  be  the  case.    All  the  debts  sought  to  be  set 
off  against  the  defendant  Parkes  are  debts  either  actually  due 
from  him  at  the  time  of  the  execution  of  the  deed,  or  flowing 
oat  of  and  inseparably  connected  with  his  previous  dealings  and 
transactions  with  the  firm.    Of  this  latter  nature  are  the  costs  of 
the  arbitration  under  the  deed  itself.    I  am  of  opinion,  therefore, 
that  they  are  bound  by  the  same  right  of  set-off  which  I  have  stated 
*affect8  the  defendant  Parkes,  and  which  extends  to  all  sums,  other 
than  those  paid  subsequently  to  the  deed  of  the  28rd  of  December, 
1846,  to  or  by  the  order  or  for  the  use  of  Mr.  Parkes,  without  the 
knowledge  and  sanction  of  the  defendants,  the  assignees  of  the 
debt.    To  some  extent  it  is  established  by  the  evidence,  that  debts 
existed  previously  to  the  28rd  of  December,  1846,  but  I  have  not 
been  able  to  ascertain  the  exact  amount.    If  the  parties  can  agree 
upon  the  amount,  execution  on  the  judgment  must  be  stayed  on 
payment  of  the  balance  into  Court.    If  this  cannot  be  settled  by 
arrangement,  I  shall  order  the  injunction  to  issue,  on  payment  into 
Court  of  a  sum  of  1,000/.,  the  probable  amount  due,  and  direct  the 
accounts  to  be  taken. 


Smith 
Pabkbs. 


[  •120  ] 


FORD  V.  WHITE  (1). 

(16  Beav.  120—126.) 

A.  party  taking  an  equitable  mortgage  with  notice  of  a  prior  equitable 
mortgage,  cannot,  by  afisignmeiit  to  another  without  notice,  give  him  a 
better  title. 

Property  in  Middlesex  was  mortgaged  to  A.,  and  afterwards  to  B.,  and 
subsequently  to  C,  with  notice  of  B.'s  incumbrance.    C.  registered  before 


1852. 
May  28. 

Bitlli  Gmrt. 

ROMILLT, 

M.R. 

[120] 


(1)  But  it  is  not  easy  to  reconcile 
this  decision  with  the  rule  that  a 
registered  title  can  only  be  affected  by 
clear  and  distinct  notice  of  a  previous 
unregistered  incumbrance.  The  sug- 
gestion that  D.  was  not  entitled  to 
claim  the  benefit  of  that  rule  in  this 
case  because  his  assignment  was  not 


registered  is  scarcely  satisfactory. 
See  Chadwick  v.  Turner  (1866)  L.  R. 
1  (^.  310,  35  L.  J.  Ch.  349,  12  Jur. 
339.  Under  the  Yorkshire  Registries 
Act,  1884,  s.  14,  except  in  the  case  of 
actual  fi-aud,  registration  is  the  abso- 
lute test  of  priority.— 0.  A.  S* 
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Ford  B.  and  afterwards  assigned  to  D.,  who  had  no  notice  of  B.'s  mortgage : 

V.  Held,  that  the  interests  being  equitable,  D.  had  no  priority  over  B. 

W*''''^  The  assignees  of  a  bankrupt  mortgagor  who  had  no  assets  disclaimed, 

and  said,  that  they  would  have  disclaimed  before  suit,  if  any  application 

had  been  made  to  them :  Held,  nevertheless,  that  they  were  not  entitled 

to  costs. 

In  1837,  Colonel  Copland  mortgaged  some  leasehold  property 
situate  in  Middlesex  to  White,  and  there  was  no  question  as  to  this 
being  the  first  mortgage. 

In  1838,  Copland  mortgaged  the  same  property  to  Ford,  the 
plaintiff. 
[  121  ]  On  the  9th  of  May,  1842,  Copland  mortgaged  the  same  property 

to  Parkes,  who  registered  his  security  on  the  26th  of  May,  1842, 
while  Ford's  security  remained  unregistered  until  the  15th  of  July 
following.  Parkes  afterwards,  in  1844  and  1845,  assigned  his 
interest  to  Paget  and  others.  The  mortgagor  Copland  became 
bankrupt. 

The  plaintiff  filed  this  bill  to  redeem  White,  and  to  establish  a 
priority  over  Parkes  and  those  claiming  under  him,  upon  the 
allegation  that  Parkes,  whose  security  bad  priority  over  Ford's  on 
the  registry,  had  notice  of  the  plaintiff's  mortgage  at  the  time 
he,  Parkes,  obtained  the  mortgage  from  Copland.  The  evidence 
established  such  notice  in  Parkes,  but  not  in  Paget  and  the  other 
persons  claiming  under  Parkes. 

One  of  the  witnesses  stated,  that  before  the  execution  of  the  deed 
of  1842,  Parkes  pressed  Copland  for  a  security  for  his  debt,  and 
said,  "  *  Colonel,  you  must  give  me  a  mortgage  on  your  Tothill 
Fields  property.'  To  which  the  Colonel  replied,  *  I'll  give  you  a 
mortgage  for  what  you  like,  as  my  brother-in-law  and  Mr.  Ford 
(the  plaintiff)  have  mortgages  which  will  swamp  all  the  property.' " 
To  which  Parkes  replied,  "  Never  mind ;  I  want  the  mortgage." 
Parkes,  on  a  subsequent  occasion,  said  to  the  witness,  '*  I  have  done 
old  Ford.  I  found,  on  inquiry,  that  he  had  not  registered  his 
mortgage,  so  I  went  in  immediately  and  registered  mine,  so  that 
now  my  security  is  good." 

One  of  Copland's  assignees  was  examined  on  behalf  of  the  plain- 
tiff as  a  witness  in  the  suit.  The  assignees  by  their  answer  said, 
that  the  property  was  not  worth  the  incumbrances  ;  that  they  had 
[  *122  ]  no  assets  to  pay  their  ^costs.  They  disclaimed  all  interest,  and 
said,  they  would  have  disclaimed  before  suit,  if  the  plaintiff  had 
made  any  application  to  them. 

Mr.  Willcock  and  Mr.  Toller,  for  the  plaintiff. 
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Mr.  Baggallay,  for  Parkes.  Ford 

Mr.  H.  Palmer,  Mr.  Tripp  and  Mr.  Prior,  for  the  parties  claim- 
ing under  Parkes  : 

The  notice  has  not  been  satisfactorily  proved ;  for  to  "  overturn 
an  Act  of  Parliament/'  intended  to  exclude  parol  evidence,  the 
"  proof  must  be  extremely  clear  ;  "  for  "  apparent  fraud  or  clear  and 
undoubted  notice  would  be  a  proper  ground  for  relief ;  but  suspicion 
of  notice,  though  a  strong  suspicion,  (is)  not  sufficient  to  justify  the 
Court  in  breaking  in  upon  an  Act  of  Parliament "  :  Hine  v.  Dodd  (1). 
In  JoUands  v.  Stmnh'idge  (2),  Lord  Alvanley  observes,  "  I  must 
admit  now,  that  the  registry  is  not  conclusive  evidence ;  but  it  is 
equally  clear,  that  it  must  be  satisfactorily  proved  that  the  person 
who  registers  the  subsequent  deed  must  have  known  exactly  the 
situation  of  the  persons  having  the  prior  deed,  and  knowing  that 
registered,  in  order  to  defraud  them  of  that  title  he  knew  at  the 
time  was  in  them."  Nothing  less,  therefore,  than  the  clearest 
notice,  amounting  to  fraud,  will  postpone  the  prior  registered  deed. 

They  also  argued,  that  the  parties  claiming  under  Parkes,  having 
no  notice  themselves,  were  not  affected  by  the  notice  to  Parkes. 
On  this  point  Peacock  v.  Burt  (3)  and  Ehey  v.  Lutyens  (4)  were 
cited. 

Mr.  Craig  and  Mr.  Schonberg,  for  White.  ^  ^^'  ] 

Mr.  ChandlesSy  for  the  assignees  of  Copland. 

The  Master  of  the  Bolls  : 

The  first  question  is,  whether  it  is  proved  that  Parkes  had 
notice  of  the  plaintiff's  mortgage.  On  that  subject  I  have  been 
referred  to  several  cases,  to  show  that  there  should  be  clear 
evidence  of  notice.  That  is  so ;  but  all  that  is  meant  is,  that  the 
notice  proved,  in  this,  as  in  all  other  cases,  must  be  sufficient  to 
satisfy  the  Court,  and  then  it  must  be  acted  on.  If  the  evidence  be 
doubtful,  the  Court  will  either  order  an  inquiry,  or  direct  an  issue 
to  try  the  fact 

Looking  at  the  evidence,  I  am  of  opinion  that  notice  is  proved 
against  the  defendant  Parkes.  The  state  of  the  case  is  this: 
Copland  having  incurred  a  considerable  debt  to  Parkes,  his  solicitor, 

(1)  2  Atk.  275.  (3)  Coote   on    Mortgages. 

(2)  4  B.  B.  61  (3  Ves.  485).  (4)  85  R.  E.  268  (8  Hare,  159). 
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Ford  the  latter  asked  for  a  security,  \vhereupon  Copland  says,  '^  I  will 
White.  g^ve  you  a  mortgage  for  what  you  like ;  but  White  and  Ford  have 
mortgages  which  will  swamp  the  property."  That  appears  to  me 
to  be  clear  and  distinct  notice  to  Parkes  that  there  were  mortgages 
already  subsisting  on  the  property ;  and  independent  of  any  ques- 
tion as  to  the  Registry  Acts,  there  was  notice  to  Parkes  of  existing 
incumbrances  on  this  property,  and  he  must  take  subject  to  them. 

That  being  so,  the  next  question  is,  what  effect  have  the  Registry 
Acts  on  the  transaction  ?  Nobody  regrets  more  than  I  do  the 
effect  of  the  decisions  which  have  qualified  the  Act  The  Legisla- 
ture never  intended  that  any  notice  should  nullify  it,  the  object 
being,  that  all  incumbrancers  should  rank  according  to  their  priority 
[  •124  ]  on  *the  register.  The  Court,  however,  has  held,  that  where  a 
person  who  obtains  a  security  has  notice  of  a  prior  incumbrance,  it 
is  inequitable  to  allow  him  to  obtain  priority  over  the  first  incum- 
brancer by  the  mere  priority  of  registration.  The  decisions  estab- 
lish this,  and  they  must  not  be  departed  from,  otherwise  many  titles 
would  be  destroyed. 

The  next  question  is,  whether  Parkes,  by  assigning  his  security 
for  valuable  consideration  to  other  persons,  who  had  no  notice  of 
the  plaintiff's  security,  could  put  .them  in  a  better  situation  than 
himself.  This  is  not  the  case  of  a  person  having  the  legal  estate, 
for  the  incumbrances  both  of  the  plaintiff  and  Parkes  are  equitable, 
and  persons  taking  an  equitable  security  take  it  subject  to  all  the 
equities  which  affect  it 

These  persons  when  they  took  the  security  believed  they  had  a 
prior  security  or  not.  If  they  took  an  equitable  mortgage  inde- 
pendently of  the  Registry  Act,  they  took  subject  to  the  prior  mort- 
gages on  the  property.  If  they  relied  on  the  register  I  apprehend 
that  they  must  be  taken  to  have  notice  of  the  whole  register ;  and 
if  so,  they  had  notice  that,  two  months  after  the  date  of  Parkes's 
mortgage,  a  security  was  registered  purporting  to  be  dated  -four 
years  previous.  This  would  put  them  on  inquiry  whether  Parkes 
had  notice.  In  this  case,  where  all  persons  except  White  take 
equitable  interests,  they  must  take  subject  to  all  equities,  and  in 
the  position  in  which  they  stand :  the  decisions  which  bold  that 
Parkes  was  bound  by  notice,  would  equally  apply,  though  he 
attempted  to  get  rid  of  the  effect  of  it  by  disposing  of  the  properly 
and  concealing  the  facts.  If  the  first  case  was  a  fraud,  it  was 
equally  a  fraud  in  the  second.  I  am  of  opinion,  in  the  absence  of 
any  authority  to  the  contrary,  that  an  equitable  incumbrancer  on 
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'property,  who  has  distinct  notice  of  a  prior  incumbrance,  cannot, 
by  concealing  his  knowledge  from  a  party  claiming  under  him, 
make  his  security  more  extensive  or  give  a  better  right  to  his 
assignee  than  that  which  he  himself  possesses.  I  give  no  opinion 
as  to  what  would  have  been  the  effect  if  the  parties  claiming  under 
Parkes  had  got  in  the  legal  estate  ;  but  as  the  case  now  stands,  I  am 
of  opinion,  that  these  persons  can  only  stand  in  the  place  of  Parkes, 
and  that  if  he  committed  a  fraud  by  concealing  the  fact  that  he  had 
notice  of  the  plaintiff's  mortgage,  they  cannot  avail  themselves  of 
their  own  want  of  notice. 


FOBD 

White. 
[  •izs  ] 


Mr.  Cliandless,  for  the  assignees  of  Copland  who  had  dis- 
claimed, asked  for  their  costs.  He  relied  on  the  statement  in  the 
answer,  that  the  assignees  would  have  disclaimed,  if  applied  to 
prior  to  the  institution  of  the  suit,  and  he  argued,  that  as 
one  of  the  assignees  had  been  examined  as  a  witness,  under  the 
6  &  7  Vict.  c.  85,  no  decree  could  be  made  against  them  :  Rowland 
V.  Witherden{l)y  and  that  the  bill  must  therefore  be  dismissed  with 
costs  as  against  them. 

The  Master  of  the  Bolls: 

The  settled  rule  is,  that  if  the  assignees  of  a  mortgagor  do  not 
disclaim  prior  to  filing  a  bill,  but  only  by  their  answer,  no  costs 
are  given.  Is  the  rule  altered  by  the  plaintiff  *s  examining  him  as 
a  witness  ?  In  the  case  cited  it  was  held,  that  no  decree  could  be 
made  against  a  defendant  who  has  been  examined ;  but  the  Lord 
Chancellor  did  not  decree  that  he  was  to  have  his  costs.  The  bill 
must  be  dismissed  as  against  the  assignees  without  costs. 


WHITMORE  V.  MACKESON. 

(16  Beav.  12^—131.) 

Distinction  between  misrepresentations  giving  a  legal  and  those  giving 
an  equitable  remedy. 

The  Court  (assuming  that  the  plaintiffs  had  lent  A.  B.  money,  on  the 
security,  first,  of  a  leasehold,  secondly,  of  a  policy,  and  thirdly,  of  the 
'written  representation  of  his  solicitor  as  to  his  solvency),  held,  that  the 
plaintiffs  could  not  make  the  solicitor  liable  for  misrepresentation,  without 
showing  that  they  had  taken  proper  steps  to  make  the  other  securities 
available. 

The  plaintiffs  lent  A.  B.  money  on  mortgage  on  the  application  of  his 


1862. 
May  29. 

Bolls  Cifurt, 

ROMILLT, 

M.R. 

[126] 


(1)  87  R.  B.  200  (3  Mac.  &  G.  568). 
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V/hitmobe  Bolicitor,  who  assured  them,  in  writiDg,  that  in  his  opinion  he  would  bo 

f.  able  to  pay  the  amount.    The  plaintiffs,  alleging  this  to  be  a  false  and 

Maokbsok.  fraudulent  misrepresentation,   instituted  a  suit  in  equity  to   make  the 

solicitor  personally  liable  :  Held,  that  their  remedy,  if  any,  was  at  law. 

Mb.  Mackbson,  a  solicitor,  on  behalf  of  Mr.  Benjamin  Smith, 
proposed  that  the  plaintiffs,  the  Alliance  Assurance  Society,  should 
make  Smith  an  advance  of  800/.,  on  the  security  of  a  leasehold 
house  and  a  policy  to  be  effected  in  their  ofSce  on  his  life,  with  a 
surety  for  the  premiums. 

In  the  course  of  the  negociations,  the  plaintiffs'  solicitor,  in  a 
letter  written  to  Mr.  Mackeson  said,  "  As  the  Society  relies  as 
much  on  the  respectability  as  the  responsibility  of  the  borrower,  I 
shall  be  glad  to  hear  what  you  know  of  him  "  (Mr.  Smith) ;  and  in 
another  letter,  he  said,  ''  Please  to  inform  me  of  the  name  of  the 
proposed  surety  for  the  payment  of  the  premium,  also  whether  you 
know  Mr.  Smith  to  be  a  respectable  man  and  also  responsible,  and 
that  the  surety  is  good  for  the  premiums." 

In  answer,  Mr.  Mackeson,  on  the  11th  of  July,  1850,  wrote  to 
the  following  effect :  **  The  surety  "  (Watts),  **  we  are  informed,  is 
a  man  of  property  and  highly  respectable  character,  and  to  whom 
[  ♦127]  you  can  apply  for  a  *reference  if  required.  As  to  Mr.  Smith,  we 
have  known  him  for  three  years,  and  always  found  him  an  honour- 
able man  who  paid  his  way.  His  wife  has  some  little  property 
settled  upon  her.  In  our  opinion  he  will  be  able  to  pay  the  300/. 
by  instalments  as  proposed." 

The  8002.  was  advanced,  but  Smith  afterwards  fell  into  diffi- 
culties and  became  unable  to  repay  the  amount  borrowed.  The 
rent  fell  into  arrear  and  the  taxes  and  insurance  remained  unpaid, 
whereupon  Smith,  stating  that  there  was  every  reason  to  fear  an 
action  of  ejectment  for  a  breach  of  covenant,  and  that  he  was  about 
to  take  the  benefit  of  the  Act,  proposed  to  the  plaintiffs  to  take  the 
property  and  release  him.  This  they  declined,  and  instituted  this 
suit  against  Mackeson,  alleging  that  he  had  received  part  of  the  800/. 
in  discharge  of  a  debt  due  from  Smith  to  him :  that  he  knew  the 
embarrassed  and  insolvent  circumstances  and  condition  of  Smith  at 
the  time :  that  he  had  misrepresented  his  circumstances  and 
wilfully  concealed  and  neglected  to  disclose  the  real  facts  for  his 
own  purposes.  They  alleged  that  they  had  relied  on  his  repre- 
sentations, and  had  advanced  their  money  on  the  faith  of  his 
having  made  true  and  bond  fide  representations. 

The  bill  prayed  a  declaration,  that  Mackeson  was  liable,  in 
default  of  Smith  and  Watts,  for  the  payment  of  the  800/.  and 
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premiums,  and  for  a  sale  of  the  leaseholds,  and  that  Mackeson    Whitmobb 
might  be  decreed  to  pay  the  deficiency.  Mackbsok. 

Pending  the  soit,  the  lessor  re-entered   for    breaches  of  the 
covenants  and  put  an  end  to  the  term. 

Mr.  JioupelU  Mr.  Willcock  and  Mr.  Jessdl,  for  the  *plaintiff8,       [*128  ] 
relied  on  Pasley  v.  Freeman  (i)  and  Montefiori  v.  Montejiori  (2). 

Mr.  It,  Palmer  and  Mr.  Giffard,  contra,  were  not  heard. 

The  Master  of  the  Bolls:  i/ayso. 

The  plaintiffs  are  not  entitled  to  a  decree  in  this  case. 

The  rule  of  this  Court  is,  that  equity  will  compel  a  person  who 
misrepresents  a  fact  or  gives  an  undertaking,  to  make  it  good  ;  but 
it  will  not  do  so  in  such  a  manner  as  to  interfere  with  the  regular 
and  proper  province  of  a  court  of  law.  Several  cases  were  referred 
to  by  me  in  the  late  case  of  Money  v.  Jorden  (h),  where  I  held,  that, 
where  one  person  states  a  fact  to  be  true  on  the  faith  of  which 
another  acts,  this  Court  will  compel  him  to  make  his  assertion 
good ;  but  I  am  not  aware  of  any  case,  in  which  this  Com*t  has 
held,  that  where  a  person  has  given  a  general  character  respecting 
another  you  can  come  into  equity  to  compel  him  to  make  good  the 
representation  made  by  him.  Though  a  person  who  misrepresents 
the  character  or  the  credit  of  another  may  be  liable  for  the  damage 
occasioned  by  such  misrepresentation,  yet  the  amount  can  only  be 
deteimined  in  a  court  of  law  by  an  action  for  damages,  and  not  in 
this  Court ;  although  cases  may  arise,  in  which  it  may  be  difficult 
to  draw  the  line  and  determine  whether  an  action  at  law  or  a  suit 
in  equity  would  be  the  proper  remedy. 

These  observations  are  applicable  to  this  particular  case.  The  [129] 
plaintiffs,  the  Alliance  Assurance  Company,  advanced  the  sum  of 
300/.  to  a  Mr.  Smith,  upon  what  I  will  call  thr^  securities ;  first, 
a  leasehold  house  in  Bedford  Bow ;  secondly,  an  assurance  on  his 
life,  with  a  surety  for  the  payment  of  the  premiums ;  and,  thirdly, 
a  letter  written  by  Mr.  Mackeson  to  the  Assurance  Company 
respecting  Mr.  Smith's  credit.  I  assume  that  the  Insurance  Com- 
pany would  not  have  advanced  the  money  on  the  two  former 
secnrities  without  the  letter :  but  even  in  this  view  of  the  case,  it 
is  impossible  to  put  this  letter  higher  than  this,  that  Mr.  Mackeson 
undertook  to  pay  everything  which  the  security  should  not  realize. 

(1)  1  B.  R.  634  (3  T.  R.  51).  (3)  See  95  R.  R.  129  (2  D.  M.  &  O, 

(2)  1  Sir  W.  Bl.  363.  318). 
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Whitiiobs  I  think  it  does  not  amount  to  that,  but  assuming  it  did,  I  am  then 
Mackwox.  of  opinion  that  it  would  be  the  duty  of  the  plaintiffs,  who  seek  to 
make  Mr.  Mackeson  personally  liable,  to  show  that  they  had  done 
all  in  their  power  to  make  their  security  available.  It  is  impossible 
to  say,  that  this  security  was  of  no  value  at  all,  because  not  only 
was  it  treated  otherwise  in  the  first  instance,  but  it  has  not  been 
proved,  nor  has  it  been  alleged  at  the  Bar,  that  there  was  any 
inaccuracy  in  the  representations  as  to  its  value.  Besides  this,  the 
value  of  the  house  was  a  matter  respecting  which  the  plaintiffs 
could  exercise  their  own  judgment.  They  might  have  sent  a  person 
to  ascertain  its  value  and  whether  it  was  a  fit  property  to  lend  their 
money  upon,  but  they  did  not  think  proper  to  do  so.  It  having 
been  impossible  for  Mr.  Mackeson  to  take  possession  of  the  pro- 
perty, can  the  plaintiffs  fix  him,  without  showing  either  that  some 
attempt  was  made  by  them  to  obtain  possession  of  the  property 
from  Mr.  Smith  or  to  make  the  tenant  attorn  to  them.  They 
cannot  say  that  it  was  not  their  duty  to  make  the  property  available, 
if  that  were  possible,  and  it  is  for  them  to  show  it  was  not.  A  sale 
[  ♦130  ]  might  have  realized  the  full  amount  of  what  was  *due  to  them  ; 
and  the  profit  rent  appears  to  have  been  532.  16«.  after  payment  of 
the  rent,  taxes  and  insurance,  and  this,  in  six  years,  would  have 
paid  the  whole  amount  due  to  the  plaintiffs. 

I  come  to  consider  the  second  security,  namely,  the  policy,  the 
profits  to  be  derived  from  which  was  one  of  the  inducements  to  the 
insurance  office  to  make  the  advance.  What  has  become  of  this, 
and  how  is  Mr.  Mackeson  liable  in  respect  of  any  default  in  respect 
of  it  ?  I  find  no  statement  whatever  on  the  part  of  Mr.  Mackeson, 
that  Mr.  Watts  was,  within  his  knowledge,  a  person  of  sufficient 
substance  to  be  security  for  the  payment  of  the  premiums.  The 
statement  is,  "  we  are  informed,  that  Watts  is  a  man  of  property 
aud  highly  respectable  character,  and  to  whom  you  can  apply  for  a 
reference  if  required."  It  is  obvious,  that  Mr.  Mackeson  did  not, 
by  this,  pledge  himself  to  the  respectability  of  Mr.  Watts ;  on  the 
contrary  he  referred  the  Alliance  Company  to  Watts  himself  for  a 
reference,  in  order  to  ascertain  whether  any  reliance  could  be  placed 
upon  him  for  payment  of  the  premiums.  If  they  had  applied  and 
had  found  that  he  was  not  a  fit  person  to  secure  the  payment  of  the 
premiums,  they  might  have  refused  to  advance  the  money  until 
they  had  obtained  some  other  sufficiently  res^wnsible  person. 
Mr.  Mackeson,  therefore,  is  in  no  degree  liable,  in  resi)ect  of  the 
house  or  of  Mr.  W*atts,  and  both  those  securities  have  failed,  by 
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what  I  can  only  consider  to  be  the  default  of  the  plaintiffs  them- 
selves. What  they  might  have  realized  I  do  not  know  ;  and  I  am 
of  opinion,  that  parties  who  have  not  made  those  two  securities  as 
available  as  they  might  have  done,  cannot  call  on  Mr.  Mackeson  to 
make  good  the  deficiency,  after  realizing  as  much  as  those  securities 
could  now  realize.  This  alone  would  be  sufficient  to  dispose  of  this 
part  of  the  case ;  and,  so  *far  as  the  bill  prays  a  sale,  I  find  that 
the  deed  contains  a  power  of  sale,  so  that  the  plaintiffs  do  not 
require  the  assistance  of  the  Court  in  that  respect,  and  it  is  now 
admitted  on  both  sides  that  the  property  itself  is  gone. 

I  return  again  to  the  letter  and  to  the  consideration  whether  it 
gives  to  the  plaintiffs  any  right  in  equity.  The  letter  states  as 
follows :  "  As  to  Mr.  Smith,  we  have  known  him  for  three  years, 
and  have  always  found  him  an  honourable  man  who  paid  his  way. 
His  wife  has  some  little  property  settled  upon  her.  In  our  opinion, 
he  will  be  able  to  pay  the  300{.  by  instalments  as  proposed." 

No  expression  will  fall  from  me  to  defend  the  statements  con- 
tained in  that  letter.  They  do  not  appear  to  have  been  in  strict 
accordance  with  some  of  the  facts  known  to  Mackeson ;  but  with 
respect  to  that  I  express  no  opinion,  because  I  am  clear,  that  I  can 
found  no  decree  whatever  upon  it  in  the  present  case.  If,  in 
respect  of  that  letter,  Mr.  Mackeson  is  liable  to  the  plamtiffs,  and 
they  can  prove  that  they  were  misled  by  it  and  advanced  their 
money  upon  the  security  of  it,  the  proper  course  for  them  to  take 
is,  to  seek  their  remedy  by  an  action  in  a  court  of  law  and  not  by 
suit  in  a  court  of  equity.  If  I  made  a  decree  I  should  be  giving  the 
plaintiffs  damages  for  a  general  statement  as  to  character.  I  am 
therefore  of  opinion,  that  on  no  part  of  this  case  can  I  give  relief, 
and  the  bill  must  therefore  be  dismissed  with  costs. 


Whitmobb 
Mackbsok. 


[  ♦isi  ] 


SOUTHOUSE  V.  BATE. 

(16  Beav.  132—133.) 

A  bequest  was  made  to  a  woman  of  the  dividends  of  a  sum  of  stock  for 
her  separate  use,  with  a  direction  that  at  her  death  she  might  leave  it  to 
her  cldldren,  or  whom  she  might  choose :  Held  an  absolute  gift,  and  that 
she  was  entitled  to  payment. 

Thb  testator  bequeathed  to  his  servant,  Betty  Wright,  the  half- 
yearly  interest  of  1,000Z.  stock,  8  per  Cents.,  "  to  be  paid  to  her  by 
his  executors,  notwithstanding  she  might  have  any  future  cover- 
ture ; "   and  he  directed  that  her  receipts  should  be  a  sufficient 


1861. 

1852. 
Jan,  13. 

Balls  Ofurl. 

BOMILLY, 

M.R. 
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SouTHouBB    discharge  to  his  executors,  and  *'  at  her  death  that  she  might  leave 
Bats.       i'  ^  ^®^  children  or  whom  she  might  choose." 

Betty  Wright  married  Francis  Galand,  and  by  an  order  made  in 
the  suit  in  1815,  the  1,000/.  was  transferred  to  *' Betty  Galand's 
annuity  account,"  and  the  dividends  were  ordered  to  be  paid  to  her 
for  life  or  until  further  order,  with  liberty  to  apply. 

Betty  Galand*s  husband  having  died  in  1852,  she  presented  this 
petition,  for  the  transfer  to  her  of  the  l^OOOZ.,  on  the  ground  that 
she  took  an  absolute  interest  therein. 

Mr,  Walpole,  in  support  of  the  petition  : 

The  unrestricted  gift  of  interest  or  dividends  is  an  absolute  gift 
of  the  capital.  [He  cited  Bradley  v.  Peixoto  (i) ;  Ross  v.  Ross  (2)  ; 
Green  v.  Harrey  (8)  ;  Simmons  v.  Simmons  (4)  ;  Borton  v.  Borton  (5), 
and  other  cases.] 

[  133  ]  Mr.  Lewis,  for  the  representatives  of  the  testator. 

The  Master  of  the  Bolls: 

Before  I  decide  this  case,  I  will  look  at  the  will  and  the  authorities. 
All  the  cases  show  that  this,  according  to  the  ordinary  rules  of 
construction  of  a  will,  is  either  an  absolute  interest  with  a  super- 
added proviso,  which  would  be  void,  or  an  estate  for  life,  with 
a  power  to  dispose  of  the  property  by  will. 

1862.        The  Master  of  the  Bolls: 

^L  '  I  have  considered  this  case,  and  think  the  argument  on  behalf 

of  the  petitioner  is  correct.  This  must  be  taken  to  be  an  absolute 
gift  of  the  stock  to  Betty  Wright,  with  a  superadded  power  to 
dispose  of  it  by  her  will,  but  which  does  not  derogate  or  detract 
from  the  prior  absolute  gift.  The  petitioner  is  therefore  entitled  to 
an  order  according  to  the  prayer  of  the  petition. 


1862.  LADY  BERESFOBD  v.  DEIVER- 

•^!!1^  (16  Beav.  134.) 

A  decree  made  with  costs  against  a  land  agent  and  receiver  after  his 
dischai^ge,  for  the  delivery  up  of  all  documents  relating  to  the  estate  and  its 
management 

(1)  4  R.  E.  7  (3  Ves.  324).  (4)  42  E.  E.  82  (8  Sim.  22). 

(2)  20  E.  K.  263  (I  J.  &  W.  154).  (0)  80  B.  B.  145  (16  Sim.  552). 
(3;  58  B.  B.  2:1  (1  Hare,  428). 
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COTTON  V.  CLAEK  (1).  i862. 

(16  Beav.  134—135 ;  S.  0.  16  Jur.  879.)  •^!!!!1*' 

A.  bankrupt  executor  was  charged  with  interest  on  his  balances,  but  he  ^^  Court. 

was  allowed  his  costs  of  suit :  Held,  that  the  costs  subsequent  to  the  bank-  Bomillt, 

ruptcy  were  not  to  be  set  off  against  his  debt,  which  had  accrued  prior  to  ' 

his  bankruptcy.  C  134  ] 

This  was  a  suit  against  Francis  Clark,  the  sole  surviving  executor, 
for  the  administration  of  the  estate,  and  to  charge  him  with  interest 
on  balances  of  between  7002.  and  8002.,  which  had  remained  unin- 
vested previous  to  his  bankruptcy.  The  first  question  was,  whether 
the  defendant  was  chargeable  with  interest;  the  second,  whether 
he  was  to  have  his  costs  of  suit ;  and  the  third,  whether  they 
ought  to  be  set  off  against  the  sums  due  from  him. 

Mr,  R.  Palmer  and  Mr.  Elderton,  for  the  plaintiff. 

Mr.  Glasse  and  Mr.  Hoare,  for  the  defendant,  cited  Samuel  v. 
Jones  C^). 

The  Masteb  of  the  Bolls  :  [  135  ] 

I  think  the  defendant  is  entitled  to  his  costs,  and  that  he  ought 
to  be  charged  with  interest  on  his  balances  at  four  per  cent,  for  the 
two  and  a  half  years  during  which  he  retained  them  in  his  hands. 
The  case  ot  Samuel  v.  Jones  expressly  decides,  that  the  Court 
will  not  set  off  the  costs  incurred  by  an  executor  subsequent  to 
his  bankruptcy  against  his  debt  which  accrued  previous  to  the 
bankruptcy. 

I  cannot  distinguish  these  two  cases.  I  am  of  opinion  that  the 
claim  substantiated  in  this  suit  was  a  debt  previous  to  his  bank- 
ruptcy; and  though  it  could  not  be  proved,  still  a  claim  might 
have  been  made,  and  a  portion  of  the  assets  set  aside  to  answer  it. 

Liberty  may  now  be  given  to  the  plaintiff  to  go  in  and  prove  the 
amount  in  the  bankruptcy. 

(1)  But  since   money  due  from  a  default  has  been  made  good:  In  re 

de&ttlting    trustee    is  not  now    dis-  Basham  {IS82)  23  Ch.D.  196,  62  L.  J. 

charged  by  his  bankruptcy,  his  claim  Ch.  408,  48  L.  T.  476.— O.  A.  S. 

for  costs  cannot  be  asserted  until  his  (2)  62  R  B.  96  (2  Hare,  246). 
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1862.  SPARROW  V.  JOSSELTK 

'^^^'  (16  Beav.  135—139.) 

Rolls  Court.  Bequest  of  10,000/.  sterling,  "  being  my  share  of  the  capital  now  engaged 

ItOMILL^ 

M.R. 
[135] 


ROMiLLY,  in  the  banking  business,"  &c. :  Held  to  be  a  demonstrative  and  not  a 

•  •  •  specific  legacy. 


The  testator,  Mr.  Sparrow,  was  a  partner  in  two  banking 
establishments,  the  one  at  Chelmsford  and  the  other  at  Braintree, 
his  capital  in  each  being,  by  arrangement  with  his  co-partners, 
5,000i. 

By  his  will,  he  devised  his  real  and  personal  estate  to  his 
trustees,  upon  trust,  if  necessary,  to  sell  his  real  estate,  and  pay 
his  debts  and  legacies. 

By  a  codicil  to  his  will  he  expressed  himself  as  follows : 
[  •ise  ]  "I  hereby  revoke  the  several  legacies  or  portions  of  *3,000Z.  in 

and  by  my  said  will  given  to  my  sons  Basil  Sparrow  and  John  B. 
Sparrow,  and  in  heu  thereof,  I  give  and  bequeath  unto  my  son 
Basil  Sparrow  (the  plaintiff)  10,0002.  sterling,  being  my  share  of 
the  capital  now  engaged  in  the  banking  business  of  Messrs. 
Sparrow,  Walford,  Notledge  and  Greenwood,  as  carried  on  at 
Chelmsford  and  Braintree,  both  in  the  county  of  Essex;  and  I 
direct  that  the  same  sum  of  10,000/.  be  continued  in  the  said 
banking  business,  until  my  said  son  Basil  Sparrow  shall  refuse  or 
determine  to  decline  to  take  any  share  in  the  said  business.  And 
I  direct  that  the  interest  and  annual  produce  to  arise  from  the  said 
10,000/.  shall  be  paid  to  my  executors  or  executor,  for  the  time 
being,  until  my  said  son  Basil  Sparrow  shall  attain  the  age  of 
21  years,  and  that  they  or  he  shall  apply  so  much  of  such  interest 
and  annual  produce  for  his  maintenance  until  21,  and  accumulate 
the  surplus." 

And  after  reciting  his  right  so  to  do,  nominated  his  son  Basil 
Sparrow  to  succeed  him  in  the  business  of  banker  at  Chelmsford 
and  Braintree,  and  proceeded  thus :  '*  I  direct  that  the  legacy  of 
10,000/.,  my  present  capital  therein,  hereinbefore  given  to  him, 
shall  be  paid  to  him,  my  said  son  Basil  Sparrow,  whether  the  same, 
at  my  decease,  be  engaged  in  one  or  two  or  more  separate  sums,  it 
being  my  intention  to  give  him  such  capital  of  10,000/.,  wherever 
the  same  may  be." 

At  the  testator's  death,  he  had  his  capital  of  5,000/.  in  one 
of  the  Banks,  and  a  sum  of  1,700/.  standing  to  his  separate  banking 
account;  but  on  taking  the  accounts  of  the  other  Bank,  it  was 
discovered,  that  a  clerk  had  defrauded  the  bankers  to  a  very 
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considerable  extent,  and  the  5,000/.  capital  was  very  considerably     Spabrow 
reduced,  and  on  the  whole,  his  capital  in  both  Banks  (exclusive     jobsbltn. 
•of   the   l,700i.)   was    deficient   by  2,766/.    to    produce    10,000/.       [na?] 
sterling. 

Under  these  circumstances  Basil  Sparrow,  by  this  suit,  insisted 
that  he  was  entitled  to  a  legacy  of  10,000/.  sterling,  and  he  sought 
to  have  the  above  deficiency  raised  and  paid  out  of  the  testator's 
estate. 

The  question  was  whether  the  legacy  was  specific  or  demonstrative. 

Mr.  R.  Palmer  and  Mr.  Bigg,  for  the  plaintiff : 

This  is  a  pecuniary  and  not  a  specific  legacy.  The  gift  is  of 
10,000/.  sterling,  a  description  appropriate  to  a  pecuniary  legacy, 
but  inapplicable  to  a  sum  resulting  from  a  partnership  account.  A 
fund  was  pointed  to,  out  of  which  the  legacy  might  be  paid ;  but 
the  failure  of  that  fund  will  not  defeat  a  legacy  payable  at  all 
events.  If  the  testator  had  retired  from  the  concern  and  had  with- 
drawn his  capital,  the  legatee  would  still  have  been  entitled  to 
his  legacy:  Le  Grice  v.  Finch (i).  [They  also  cited  Colvile  v. 
Middleton  (2)]. 

Mr.  Lloyd  and  Mr.  Osborne,  contra,  for  the  executors  and 
trustees  argued,  that  this  was  not  a  general  legacy,  but  one  wholly 
payable  out  of  a  particular  fund,  which  having  partially  failed,  the 
legatee  must  bear  the  loss. 

[They  cited  the  Attomey-Oeneral  v.  Pyle  (8),  and  Door  v. 
Geary  (4,).] 

Mr.  K.  Palmer,  in  reply,  relied  on  the  word  "  present,"  ♦and       [  ♦188  ] 
argued,  that  the  expression  "  being  my  share  "  was  equivalent  to 
"  which  is  my  share,"  which  was  merely  demonstrative. 

The  Masteb  of  the  Bolls: 

There  is  considerable  difficulty  in  determining  the  effect  of  the 
words  of  this  will,  an  event  having  happened  which  the  testator 
never  foresaw  at  the  time  of  making  it.  The  Court  has  to  con- 
strue the  words  under  circumstances,  which  I  believe  he  never 
anticipated  would  arise. 

I  am  of  opinion  that  the  testator  intended  to  give  a  sum  of 
10,000/.  sterling  out  of  whatever  might  be  his  capital  in  the 

(1)  17  B.  B.  10  (3  Mer.  50).  (3)  1  Atk.  435. 

(2)  52  R  B.  231  (3  Boav.  570).  (4)  1  Yob.  Sen.  255. 

5—2 


68  1852.    CH.     16  BEAV.  188—189.  [b.b. 

Spabbow  concern  at  the  time  of  his  decease,  and  that  his  intention  was 
JoBSELYir.  ^0^  ^  P^^  h^B  capital  more  or  less,  but  10,0002.  out  of  it.  At 
the  time  he  made  his  will,  he  had  no  doubt  that  10,000Z.  was  the 
amount  of  his  capital  in  the  concern ;  this  might  have  varied,  but 
he  intended  to  give  10,000Z.  and  no  more.  The  early  part  of  the 
will  leads  strongly  to  this  conclusion.  First  he  gives  "  10,0002. 
sterling."  He  then  proceeds  to  deal  with  this  as  if  it  were  a  sum 
of  10,0002.  in  money.  He  directs  "  the  same  sum  of  10,0002."  to 
be  continued  in  the  business,  and  the  interest  to  arise  "  from  the 
said  10,0002."  to  be  paid  for  his  son's  maintenance,  and  the  surplus 
to  accumulate.  All  these  provisions  point  exclusively  to  a  dealing 
with  a  distinct  and  capital  sum  of  10,0002.  He  subsequently 
directs  the  "legacy  of  10,0002.,  his  present  capital,"  to  be  paid 
to  his  son,  ''  whether  the  same  at  his  decease  be  engaged  in  one 
or  two  or  more  separate  sums." 
[  *i3d  ]  If  the  legacy  be  specific,  and  the  testator  or  his  partners  *had 

put  an  end  to  the  concern,  his  capital  would  have  been  paid  out  to 
him ;  but  I  am  of  opinion  that  if  it  could  be  clearly  traced  it  might 
be  followed  and  recovered  by  the  legatee.  This  is  inconsistent  with 
its  being  a  specific  legacy.  Again,  he  has  used  the  words  *'  now  " 
and  "  present "  capital,  to  prevent  the  legatee  taking  any  accretion 
thereto,  guarding  on  the  one  side  against  the  legatee  taking  more 
than  10,0002.,  and  on  the  other,  against  the  whole  concern  being  put 
an  end  to. 

The  result  is,  that  the  proper  construction  to  be  put  on  this  will 
is,  that  this  was  a  demonstrative  legacy  of  10,0002.,  and  that 
the  plaintiflf  is  entitled  to  have  it  made  good  to  him. 


j!^\.  BATES  V.  HILLCOAT. 

(16  Beav.  139—140.) 

Judgment  creditors  are  not  allowed  sucoessive  periods  of  three  months 
for  redemption. 

[And  so  now  generally  in  the  case  of  several  incumbrancers,  unless  special 
circumstances  require  successive  periods  of  redemption :  see  Smith  y.  Heskeih 
(1889)  44  Ch.  D.  161,  69  L.  J.  Ch.  667,  62  L.  T.  802.— O.  A.  S.] 
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HAKTWELL  v.  COLVIN.  i852. 

(16  Boav.  140-145.)  JunelO. 

After  a  long  delay,  the  Couii  requires  more  than  the  ordinary  proof  of 
a  debt  in  the  Masters'  office.  Production  of  a  promissory  note  more  than 
30  yeara  old  is  not  sufficient  without  explanation  of  delay. 

[Affirmed  on  appeal,  but  no  report  of  the  appeal  can  be  found.] 


In  re  FIELD'S  TRUST. 

(leBeav.  146.) 

The  costs  of  an  application  for  payment  of  the  income  of  a  fund  in  Court 
to  the  tenant  for  life  ought  to  be  paid  out  of  the  corpus  of  the  fund. 

[See  In  re  Leaht's  Truds  (1863)  32  Beav.  135.] 


1852. 
June  1 1 . 


HEATON  V.  DEARDEN.  i862. 

July  1. 
(16  Beav.  147—152.)  — L 

One  of  two  tenants  in  common  of  an  estate  agreed  to  grant  a  lease  of  the 
mines  under  it :  Held,  that  the  lessee  was  entitled  to  a  decree  for  specific 
performance  and  for  a  partition  of  the  estate. 


WILSON   r.   EDEN(l). 

(16  Beav.  153-167.)  jj^9.'l3. 

A  testator  having  devised  the  residue  of  his  pei'sonal  estate,  whatsoever 
and  wheresoever,  to  A.  B.,  devised  all  his  manors,  lands,  &c.,  at  W.,  in  the    -^^'*  G)nrt, 
county  of  Durham,  and  at  B.,  in  the  county  of  York,  and  a  parcel  of  land      Bomilly, 
purchased  of  M.  L.,  and  all  other  his  real  estates  in  the  counties  of  Durham 
and  York  and  elsewhere,  and  all  his  estate  and  interest  therein  to  0.  and  D.        ^  ^^^  J 
and  their  heirs,  to  certain  uses:   Held,  that  under  the  Wills  Act,  1837 
(1  Vict.  c.  26,  s.  26),  his  leaseholds  in  Durham  passed  to  0.  and  D.  with  the 
real  estate,  and  not  to  A.  B.  with  the  peraonal  estate. 

The  case  [was  originally  reported  in  11  Beavan,  where]  Lord 

Lanodalb  held,  that,  under  the  1  Vict.  c.  26,  s.  26,  the  leaseholds 

passed  by  the  residuary  gift  with  the  personalty,  but  he  subsequently 

sent  the  ease  for  the  opinion  of  the  Court  of  Exchequer,  [as  already 

reported  (2)].     That  (3ourt  entertained  a  different  opinion.     The 

cause  came  on  before  Sir  John  Bomili>y,  M.  B.,  when  he  ordered 

a  case  for  the  opinion  of  the  Court  of    Queen's    Bench,   which 

Court  concurred  in  opinion  with  the  Court  of  Exchequer  (a).     The 

(1)  As  to  what  is  a  sufficient  "  con-  L.  T.  90 ;  In  re  Ouyton  and  Jiotenherg'a 

trary  intention  "  to  exclude  leaseholds  Contract  [1901]  2  Ch.  591,  70  L.  J.  Ch. 

from  a  devise  of  lands,  see  Prescott  v.  751,  S5L.  T.  66. — 0.  A.  S. 

Barker  (1874)  L.  B.  9  Ch.  174, 43  L.  J.  (2)  82  B.  B.  855  (5  Ex.  752). 

CTi.  498,  30  L.  T.  149 ;  Butler  v.  BuHer  (3)  88  B.  B.  667  (18  Q.  B.  474). 
(lb«4)  28  Ch.  D.  66,  54  L.  J.  Ch.  197, 52 
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WIL80H      case  again  came  before  this  Court,  and  the  point   was    again 
Edkn.       reargued. 

Mr.  Elmsley  and  Mr,  Giffard,  for  the  plaintiff. 

Mr.   Roupell,   Mr.  Welford^  Mr.   Faber^   Mr.  Gotdsmid,   Mr. 
Dickenson,  Mr.  Lloyd  and  Mr.  B.  PcUmer,  for  other  parties. 

[ArkeU  v.  Fletcher  (i)  ;  Lane  y.  Earl  of  StanJiope  (2) ;  Goodman  v. 
Edwards  (3) ;  Weigall  v.  Brome  (4) ;  Hobson  v.  Blackburn  (5)  ;  Hall  v. 
Fisher  (6) ;  Thompson  v.  Lady  Lawley  (7) ;  BooUe  v.  BhindeU  (s) ; 
Doc  d.  Dunning  v.  Cran«tottn(9) ;  Hartley  v.  Htir i«  (lo) ;  Afoor  v. 
Raisbeck  (n) ;  Fairar  v.  jTAc  Eari  o/  Winterton  (i2) ;  Cote  v.  Sco«  (is) ; 
Emuss  V.  5mif/i  (i4),  and  other  cases  were  cited.] 

1 154  ]  Mr.  Malins  and  Mr.  Dumergue,  contra,  were  not  heard. 

July  19.      The  Master  of  the  Rolls: 

I  should,  with  very  great  hesitation  indeed,  dissent  from  the 
unanimous  opinion  of  two  courts  of  law  upon  a  question  as  to 
the  construction  of  the  clauses  in  a  statute  applicable  to  this 
subject,  even  if  I  myself  dissented  from  that  opinion;  but  after 
having  attentively  heard  the  argument  of  counsel,  endeavouring  to 
persuade  me  that  the  courts  of  law  have  come  to  a  wrong  con- 
clusion, I  really  must  say  that  I  have  become  more  confirmed 
in  its  propriety.  I  express  no  opinion  whatever  as  to  what  would 
have  been  the  effect  of  this  will  on  the  leaseholds,  if  unaffected  by 
the  last  Statute  of  Wills.  But  in  my  opinion,  the  26th  section 
concludes  the  question,  and  makes  the  leaseholds  pass  under  the 
devise. 

The  first  thing  to  be  considered  is,  what  is  the  operation  of  this 
clause  of  the  Act.  Mr.  Elmsley  accurately  stated  the  effect  of  it  thus : 
Where  there  is  a  devise  of  land,  or  a  devise  of  land  in  a  particular 
[  •ISB  ]  place,  or  a  general  devise  of  land  which  would  include  copyholds  *or 
leaseholds,  if  there  were  no  freeholds,  in  all  those  cases  it  shall 
include  leaseholds  and  copyholds,  even  though  there  be  freeholds. 

(1)  61  E.  E.  254  (10  Sim.  299).  193). 

(2)  3  R.  R.  197  (6  T.  R.  345).  (9)  56  R.  R.  597  (7  M.  &  W.  1). 

(3)  39  R.  R.  348  (2  My.  &  K  759).  (10)  5  R  R.  113  (5  Ves.  640). 

(4)  38  R.  R.  89  (6  Sim.  99).  (11)  56  R.  R.  31  (12  Sim,  123). 

(5)  36  R.  R.  381  (1  My.  &  K.  571).  (12)  59  R.  R.  392  (5  lieav.  1). 

(6)  66  R.  R.  14  (1  Coll.  47).  (13)  84  R.  R.  141  (1  Mac.  &  G.  518). 

(7)  6  R.  E.  695  (2  Bos.  &  P.  303).  (14)  79  R.  E.  346  (2  De  G.  &  Sm.  722). 

(8)  15  R.  R.  93  (19  Ves.  494  ;  1  Mer. 
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That  being  the  substance  of  the  clause,  apply  it  to  this  will.  We  Wilsoh 
have  a  devise  of  all  manors,  messuages,  lands,  tenements  and  here-  Edkn. 
ditaments  situate  at  Windlestone  and  certain  other  specified  places. 
Now  if  the  will  had  stopped  there,  there  could  be  no  question  with 
respect  to  the  application  of  the  statute  to  this  devise,  because  this 
is  precisely  a  case  in  which  the  testator  has  devised  all  his  land  at 
a  particular  place,  namely,  at  Windlestone,  &c.,  which,  if  he  had  no 
freehold  there,  his  leaseholds  at  or  near  those  places  would,  before 
the  statute,  have  passed.  The  contrary  has  not,  nor  in  fact  could  it 
reasonably  have  been  argued.  Then  the  will  proceeds :  ''  and  a 
parcel  of  land  purchased  by  me  of  the  late  Mrs.  Mary  Lambton, 
near  Northallerton,  in  the  North  Biding  of  the  county  of  York ;  and 
all  other  my  real  estates  in  the  counties  of  Durham  and  York  and 
elsewhere  in  Great  Britain,  and  all  my  estate  and  interest  therein." 
It  is  contended,  that  those  words,  "  all  other  my  real  estates,"  pro- 
duce a  difference  in  description  from  that  previously  contained  with 
respect  to  his  lands  at  or  near  Windlestone.  Now  the  first  thing  to 
consider  is,  whether  they  are  or  not  part  of  the  description  of  the 
lands  previously  devised ;  and  the  next  is,  whether,  if  they  are  not 
part  of  the  description,  you  can  by  inference  or  implication  cut 
down  the  effect  of  those  words,  which,  if  they  stood  alone,  would 
undoubtedly  have  included  leaseholds  if  there  had  been  no  freeholds. 
I  am  of  opinion,  that  "  all  other  my  real  estates  "  are  not  such 
words  of  description,  but  that  there  are  three  distinct  items  enume- 
rated here.  First,  the  "  manors,  lands,"  &c.,  "  at  or  near  Windle- 
stone, in  the  county  of  Durham,"  &c.  Secondly,  "  a  parcel  of  land 
at  or  near  Northallerton,  in  the  county  of  York."  And  thirdly, 
"  all  other  my  real  estates  in  the  counties  of  *Durham  and  York  [  •ise  ] 
and  elsewhere  in  Great  Britain,  and  all  my  estate  and  interest 
therein."  I  do  not,  therefore,  read  the  will  in  the  same  manner  as 
if  the  testator  had  said  "  all  my  lands  and  my  real  estate  at  or  near 
Windlestone,  in  the  county  of  York,"  which,  if  I  were  to  adopt  the 
argument  of  counsel,  I  should  be  compelled  to  do,  and  read  the 
clause  so  as  to  incorporate  the  words  ''  real  estate  "  in  the  descrip- 
tion of  the  lands  at  or  near  Windlestone.  In  my  opinion,  I  cannot 
properly  do  so.  But  besides  this,  it  has  been  argued,  that  this  is 
analogous  to  what  frequently  occurs  in  this  Court,  where  a  man 
gives  "all  his  furniture,  plate,  linen,  china  and  other  personal 
property  ;  "  and  the  question  arises,  what  is  the  meaning  of  those 
words,  "  other  personal  property,"  and  those  are  said  to  be  words 
ejusdein  generis.    And  it  is  contended  in  this  case,  that  the  words 
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Wilson  "  other  real  estate  "  are  to  be  treated  as  words  ejusdem  generis,  that 
Edbk.  is  to  say,  a  general  description  of  the  things  previously  enumerated. 
Now  I  have  already  stated,  that  in  my  opinion  it  does  not  form 
part  of  the  description  of  the  lands  previously  devised ;  but  if  they 
are  words  ejmdem  generis,  it  is  new  to  me  to  say,  that  words  ejusd^m 
generis  cut  down  the  eflfect  of  the  previous  specific  and  particular 
gift.  The  authorities  show,  that  general  words  are  themselves 
cut  down  by  the  effect  of  the  previous  enumeration,  but  not  that 
those  general  words  cut  down  the  prior  enumeration.  Suppose 
the  words  "  real  estate  "  to  mean  nothing  but  freehold,  then  if,  in 
fact,  the  true  construction  of  the  previous  clause  in  the  will  is  to 
give  all  his  freehold,  copyhold  and  leasehold  estates  at  or  near 
Windlestone,  the  subsequent  words,  "  and  all  other  my  freehold 
estates,"  cannot  cut  down  the  effect  of  the  prior  distinct  gift  of  free- 
hold, copyhold  and  leasehold,  and  limit  those  words  to  freehold  only. 
The  question,  therefore,  remains  as  before,  what  is  the  effect  of  the 

r  •167  ]       words  in  the  previous  *part  of  the  clause?  and  the  statute  says  that 
if  they  stand  alone,  they  shall  include  leaseholds. 

I  am  therefore  of  opinion,  that  the  words  ''real  estate,"  if 
restricted  to  mean  freehold  simply,  could  not  cut  down  the  effect  of 
the  previous  gift.  I  therefore  concur  in  the  opinion  of  the  learned 
Judges  on  this  subject,  and  I  must  confirm  their  decision,  and  make 
such  directions  as  are  consequential  on  it. 

There  is  one  other  observation  which  I  should  wish  to  make  on 
the  statute.  It  was  argued,  that  there  must  be  something  in  the 
words  pointing  specifically  to  copyhold  or  leasehold  estate  ;  but  I 
read  the  words  of  the  statute  as  meaning  nothing  more  than  this, — 
that  a  devise  of  land  in  the  particular  place  which  would,  before  the 
statute,  have  included  leaseholds  if  the  testator  had  no  freeholds 
there,  shall,  after  the  statute,  include  leasehold,  even  though  there 
be  freehold  there,  unless  a  contrary  intention  shall  appear. 
The  costs  of  all  parties  should  come  out  of  the  estate. 
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COCKELL  V.   BACON.  1862. 

July  2a 

(16  Beav.  158—161.)  

Rolls  Court, 
By  a  deed,  the  amoant  due  to  a  first  mortgagee  was  confirmed  to  Mm      komilly, 
by  liie  subsequent  incumbrancers,  and  be  thereby  agreed  not  to  execute  M.R. 

bia  power  of  sale  for  a  limited  time :  Held,  that  a  party,  who  by  his  bill         [  isg  ] 
contested  the  amount  so  admitted  to  be  due  to  the  first  mortgagee,  could 
not  take  advantage  of  the  stipulation  in  the  deed  not  to  sell  within  the 
time,  and  an  injunction  to  restrain  the  sale  was  refused. 

Undbb  the  powers  contained  in  a  trast  deed  of  the  28rd  of 
February,  1842,  entered  into  by  a  number  of  incumbrancers  on 
Mr.  Trevanion's  estates,  a  mortgage  was,  on  the  14th  of  March, 
1843,  executed  by  the  trustees  to  Rhodes  for  16,620Z.,  which 
contained  a  power  of  sale. 

Under  the  powers  contained  in  the  same  deed,  a  mortgage  for 
4,00(M.  was,  on  the  15th  of  March,  1848,  executed  by  the  trustees  to 
Davis,  which  was  made  expressly  subject  to  the  prior  mortgage, 
which  it  recited. 

On  the  28th  of  November,  1843,  certain  annuitants  filed  their  bill 
against  Rhodes,  Davis  and  others  (Holloway  v.  Trevanion),  con- 
testing the  amount  of  Rhodes*  s  security.  The  parties  agreed  to 
compromise ;  and  by  a  deed  of  the  28th  of  February,  1844,  the 
plaintiflTs  in  that  suit  confirmed  the  amount  of  Rhodes's  mortgage ; 
and  Rhodes,  on  his  part,  covenanted  not  to  exercise  the  power  of 
sale,  until  after  the  expiration  of  twelve  calendar  months  from  the 
day  on  which  some  final  decree  should  have  been  made  in  Chancery 
to  rectify  the  marriage  settlement  of  Mr.  Trevanion. 

Davis  was  no  party  to  this  deed,  though  privy  to  the  transaction. 
A  suit  was  afterwards  instituted  for  rectifying  the  settlement 
{Walsh  V.  Trevanion) y  in  which  a  decree  had  been  made,  but  it  was 
alleged  that  the  twelve  months  had  not  expired  since  the  final 
decree. 

The  present  suit  {Cockell  v.  Bacon)  was  instituted  by  the  assignee  [  ^^*  i 
of  Davis's  mortgage,  impeaching  Rhodes*s  security,  and  contesting 
the  amount  due  thereon ;  and  Rhodes  being  about  to  sell  the  pro- 
perty, in  order  to  realize  his  security,  a  motion  was  now  made,  on 
behalf  of  the  plaintifif  Cockell,  to  restrain  Rhodes  from  selling  or 
attempting  to  sell  the  mortgaged  property. 

Mr.  Roupell  and  Mr.  Hetherington^  in  support  of  the  motion, 
insisted  that  Rhodes  was,  by  the  compromise  of  1844,  barred  from 
exercising  the  power  of  sale  until  December,  1862  (being  twelve 
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CooKBLL      months,  as  they  alleged,  after  the  final  decree).     They  cited  MatUiie 
BAooK.       V.  Edwards  (i). 

Mr.  WUlcock,  Mr.  Tenmnit,  Mr.  Shapter^  Mr.  R.  Palmer,  Mr. 
O.  L.  Russell  and  Mr.  Lloyd,  were  not  heard. 

The  Master  of  the  Bolls  : 

I  do  not  see  my  way  to  granting  this  motion,  which  is  contrary  to 
the  ordinary  principles  and  practice  on  which  the  Court  proceeds. 
In  a  suit  by  a  puisne  mortgagee  for  redemption,  the  practice  is,  to 
leave  the  prior  mortgagee  in  possession  of  all  his  rights  under  his 
mortgage  deed,  and  to  allow  him  to  pursue  all  his  remedies.  He 
may,  at  the  same  time,  take  possession  of  the  estate,  sue  the  mort- 
gagor on  his  covenant,  and  proceed  to  foreclose.  Though  this  is 
the  rule,  cases  of  fraud  or  special  contract  may  however  arise,  in 
which  the  mortgagee  may  be  prevented  enforcing  the  remedies 
which  he  would  otherwise  be  entitled  to. 
[  160  ]  This  is  a  bill  by  a  puisne  against  a  prior  mortgagee  to  redeem 

him,  and  to  cut  down  his  securities,  on  the  ground  that  they  are 
usurious,  and  that  they  ought,  therefore,  to  stand  as  a  security  only 
for  the  money  actually  advanced.  I  cannot  decide  this  on  an  inter- 
locutory application  ;  I  must  hold  these  securities  valid  until  they 
have  been  set  aside.  It  being  admitted  that  something  is  due,  I  am 
at  a  loss  to  conceive  on  what  principle  a  subsequent  incumbrancer 
can  come  and  prevent  a  prior  mortgagee  exercising  his  power  of 
sale.  I  asked  for  some  authority,  and  Matthie  v.  Edwards  (2)  was 
referred  to,  but  that  case  was  reversed  by  the  Lord  Chancellor  on 
appeal  (i).  It  was  originally  decided  on  the  ground  that  the  power 
had  been  exercised  in  an  oppressive  manner  and  improperly 
injurious  to  other  persons,  but  Laving  been  reversed^  it  is  no 
longer  an  authority. 

The  other  ground  relied  on  is  this :  The  plaintiff  says,  that  a 
contract  was  entered  into  between  certain  persons,  by  which  it  was 
agreed,  that  Davis  should  not  dispute  the  validity  or  extent  of  the 
incumbrancer's  claim,  and  by  which  the  defendant  contracted  not  to 
exercise  the  power  of  sale  until  December,  1852.  The  defendant 
contends,  that  as  the  plaintiff  claims  under  Davis,  this  contract  is 
binding  on  him,  and  that  he  cannot  dispute  the  amount  due  to  him. 

I  express  no  opinion  whether  such  equity  can  be  maintained.    I 
am  of  opinion,  however,  that  the  plaintiff  cannot  say,  '*  I  am  entitled 
(1)  73  R.  K.  776  (16  L.  J.  Ch.  405}.  (2)  2  CJoU.  465. 
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to  the  benefit  of  this  contract,  so  far  as  it  prejudices  the  defendant,      Cockbll 
and  repudiate  it  to  the  extent  it  benefits  him."  Bacon. 

If  the  plaintiff  had  sought  the  specific  performance  of  the  agree-  [  I6i  ] 
ment  and  had  admitted  the  defendant's  right,  the  case  might  be 
different ;  but  I  am  of  opinion  that  the  plaintiff  cannot  say,  that  the 
defendant  shall  be  bound  by  the  deed  of  February,  1844,  and  at  the 
same  time  impeach  it.  I  am  therefore  of  opinion  that  the  motion 
to  restrain  the  exercise  of  the  power  of  sale  cannot  be  maintained. 


1852. 
July  24,  26. 

STOCKER  V.  DEAN.  — 

BolU  Court, 
(16  Beay.  161-165.)  Bouu.j.y, 

A  right  of  pre-emption  held  limited  to  the  life  of  the  owner  of  the  ^*^* 

property.  C  ^^^  ] 

Deborah  Setchpield  was  the  owner  of  a  shop  and  premises  at 
St.  Ives,  and  of  an  adjoining  cottage  and  premises  called  the  Globe, 
both  of  which  were  vested  in  Fisher  as  a  trustee  for  her. 

By  an  agreement,  dated  the  8rd  of  June,  1884,  Fisher,  with  the 
consent  of  Deborah  Setchfield,  agreed  to  sell  the  shop  and  premises 
to  the  plaintiff  Stocker  for  1,1002.  And  it  was  further  agreed,  that 
in  case  Deborah  Setchfield  ''  should  wish  to  sell  the  adjoining 
messuage  "  (the  Globe),  she  would  request  Fisher  (who  thereby 
promised  to  accede  to  such  request)  to  surrender  or  convey  the 
adjoining  messuage,  with  the  appurtenances,  to  and  at  the  whole 
expense  of  the  plaintiff  Stocker,  and  his  heirs  or  appointees,  for  the 
sum  of  200/.,  he  paying  for  all  and  every  the  grates,  stoves,  shelves 
and  other  fixtures  which  might,  at  the  time  of  such  surrender  or 
conveyance,  be  on  the  same  messuage  or  tenement.  And  it  was 
agreed,  that  until  the  adjoining  messuage  should  be  sold  and  con- 
veyed to  the  plaintiff,  he  should  have  a  limited  right  of  way  through 
the  yard  of  the  Globe.  And  for  the  true  performance  of  the  agree- 
ment, each  of  the  parties  bound  himself  unto  the  other  in  the  sum 
of  *200Z.,  which  was  thereby  declared  to  be  in  the  nature  of  liquidated  [  •162  ] 
damages. 

By  a  contemporaneous  agreement  of  the  same  date,  and  made 
between  Fisher  and  Deborah  Setchfield  of  the  ono  part,  and  the 
plaintiff  of  the  other  part,  it  was  agreed,  that  if  the  Globe  should 
not  be  surrendered  to  the  plaintiff  before  Michaelmas,  1834,  the 
same  should  be  surrendered  and  conveyed  to  Deborah  Setchfield, 
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Stookeb  and  that  she  should  enter  into  a  covenant,  at  the  expense  of  the 
Dban.  plaintiff  and  Deborah  Setchfield,  for  herself,  her  heirs  and  assigns, 
at  all  times  thereafter,  to  give  to  the  plaintiff,  his  heirs  and  assigns, 
the  right  of  pre-emption  of  the  Globe,  with  the  appurtenances,  at 
the  price  of  2002.,  he  paying  for  the  stoves,  grates,  shelves  and 
other  fixtures  which,  at  the  time  of  the  purchase,  should  be  in  the 
said  cottage. 

The  purchase  of  the  shop,  &c.  (being  the  first-mentioned  property) 
was  completed,  and  in  October,  1834,  the  Globe  was  conveyed  to 
Deborah  Setchfield.  She  died  on  the  28th  of  July,  1850,  having 
made  her  will,  whereby  she  directed  her  trustee  to  sell  the  Globe, 
and  she  declared  that  the  trustee's  receipts  should  be  good  dis- 
charges. 

The  property  was  accordingly  put  up  for  sale  by  auction  in  July, 
1851,  when  the  plaintiff,  as  he  alleged,  in  ignorance  of  his  rights, 
bid  the  sum  of  860Z.,  but  it  was  ultimately  bought  in  for  450i. 

The  plaintiff  filed  this  claim  against  the  trustee,  on  the  5th  of 
April,  1852,  insisting,  that  as  Deborah  Setchfield  was,  at  her  death, 
desirous  of  selling  the  Globe,  the  plaintiff's  right  of  pre-emption 
had  arisen,  and  praying  a  specific  performance. 

[  163  ]  Mr.  Willcock  and  Mr.  G.  T.  White,  in  support  of  the  claim : 

The  plaintiff  has  purchased  for  valuable  consideration  the  right 
of  pre-emption  of  this  property,  and  immediately  Deborah  Setch- 
field expressed  her  wish  to  sell,  the  plaintiff's  right  to  a  specific 
performance  arose.  There  has  been  no  delay  since  the  death  of 
Deborah  Setchfield,  and  the  bidding  at  the  sale  was  made  by  the 
plaintiff  in  ignorance  of  his  rights. 

Mr.  Lloyd  and  Mr.  Nalder,  contra^  argued,  [first,  that  a  power 
to  purchase  at  all  times  hereafter  was  void  as  trenching  on  the 
rules  against  perpetuities :  Ware  v.  PolhiU  (i).  Secondly,  that  to 
make  it  valid,  the  power  must  necessarily  be  limited  to  the  life  of 
the  vendor.  Thirdly,  that  this  was  an  improvident  and  unreason- 
able contract,  which  this  Court  would  not  enforce.  Fourthly,  that 
the  second  agreement  was  distinct  from  the  first,  and  wanted  a 
sufficient  consideration.] 

Mr.  WUlcockf  in  reply,  cited  Southcomh  v.  The  Bishop  of 
Exeter  (2). 

(1)  8  R.  R.  144  (11  Ves.  257) ;  see      46  L.  T.  449.— 0.  A.  S. 
now  L.  A  S.   W,  Hath  Co,  v.  Gomm  (2)  77  R.  R.  86  (6  Hai-e,  213). 

(1881)  20  Ch.  D.  562,  51  L.  J.  Ch.  530, 
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Thb  Mastbb  of  the  Bolls  :  Stookbb 

If  the  case  stood  on  the  first  agreement,  I  should  be  of  Dean. 
opinion  that  the  contract  was  confined  to  the  life  of  Deborah  [  ^^^  1 
Setchfield.  The  words  are,  ''in  case  Deborah  Setchfield  should 
wish  to  sell."  This  is  confirmed  by  the  subsequent  passage,  by 
which  it  was  agreed,  that  she  would  request  Fisher  to  convey,  and 
he  promised  to  accede  to  such  request.  It  is  manifest  they  antici- 
pated that  something  was  to  be  done  by  Deborah  Setchfield, 
personally,  when  this  contract  was  to  be  carried  into  effect,  and 
this  limits  the  right  to  the  case  of  her  wishing  to  sell  in  her  life- 
time. This  is  the  natural  import  of  the  words,  and  it  would  be  a 
strained  construction  of  the  contract  to  say  that  it  applied  to  such 
a  state  of  things  as  the  present.  Suppose  she  had,  by  her  will, 
given  a  succession  of  life  estates  in  this  property,  and  had  directed, 
that  after  the  death  of  the  last  tenant  for  life  the  property  should 
be  sold  and  the  produce  divided  amongst  the  children  of  the 
tenants  for  life.  This  might  not  happen  for  seventy  or  eighty 
years  after  her  death,  and  it  would  not  be  reasonable  to  keep  the 
right  suspended  during  that  period.  I  do  not  think  that  it  is  the 
natural  import  of  the  words  to  give,  as  against  her  representatives, 
the  right  of  pre-emption.  On  the  construction  of  the  first  part  of 
the  contract,  I  am  of  opinion,  that  this  was  a  right  of  pre-emption 
to  be  exercised  during  the  life  of  Deborah  Setchfield  only. 

The  other  agreement  is  this.  It  is  at  all  times  thereafter  to  give 
the  plaintiff,  his  trustees  and  assigns,  the  right  of  pre-emption.  It 
has,  I  think,  been  properly  argued,  that  this  is  either  an  addition 
to  the  first  contract  or  a  distinct  agreement  independent  of  and 
superseding  it.  I  think  I  cannot  treat  it  as  superseding  the  ^former  [  •les  ] 
contract.  If  I  could  treat  it  as  a  distinct  and  separate  contract,  I 
should  require  much  more  argument  to  convince  me  that  a  contract 
which  gives  a  right  of  pre-emption,  "  at  all  times  hereafter,"  is  one 
which  could  be  enforced  after  the  death  of  the  owner  of  the 
property. 

I  think  this  was  an  addition  to  the  former  contract,  by  which  it 
was  agreed,  that  it  should  be  sold  under  certain  conditions  to  be 
secured  by  an  express  covenant  to  be  drawn,  if  the  parties  required 
it,  at  the  joint  expense  of  the  plaintiff  and  Deborah  Setchfield ;  but 
I  think  it  does  not  extend  or  enlarge  the  meaning  of  the  first 
contract.  It  would  be  absurd  to  suppose,  that  any  person  should 
be  desirous  of  selling  property  at  a  distant  period  for  the  same 
price. 
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[•167] 


On  the  whole,  I  am  of  opinion  that  the  contract  was  to  be 
enforced  in  tlie  life  of  Deborah  Setchfield,  in  case  she  should, 
during  that  period,  wish  to  sell  the  property.  The  plaintiff  fails, 
and  I  must  dismiss  his  claim  with  costs. 


SOUTHEEN  V.  WOLLASTON  (1). 

(16  Beav.  166—168 ;  S.  C.  21  L.  J.  Ch.  456.) 

A  Bequest  to  A.  for  life,  with  remainder  to  such  of  his  children  as  should 
live  to  attain  twenty-five,  equally,  with  an  imperative  direction,  that  the 
interest  thereof,  while  any  person  presumptively  entitled  should  be  under 
twenty-five,  should  be  applied  for  his  maintenance,  and  a  discretionary 
power  of  advancement :  Held  void  for  remoteness. 

A  TESTATOR  bequeathed  2,000/.  Consols  to  trustees,  upon  trust  for 
his  nephew  Francis  Kichard  Southern,  for  life,  and  after  his 
decease,  upon  the  trusts  following:  "Upon  trust  for  such  of  the 
children  of  Francis  Bichard  Southern  as  shall  be  living  at  his 
death  and  shall  have  attained,  or  shall  afterwards  live  to  attain, 
the  age  of  twenty-five  years,  if  more  than  one,  in  equal  shares,  and 
if  but  one,  then  for  such  one  only,  to  and  for  his,  her  and  their 
own  absolute  use  and  benefit ;  and  if  all  of  them  shall  depart  this 
life  under  the  age  of  twenty-five  years,  then  the  said  sum  of  2,000/. 
stock  shall  (subject  to  the  life  interest  of  my  said  nephew  therein, 
and  the  power  of  advancement  hereinafter  contained)  sink  into  my 
residuary  personal  estate. 

"  And  I  direct,  that  the  interest,  dividends  and  annual  produce 
thereof,  while  any  of  the  persons  presumptively  entitled  shall  be  under 
the  age  of  twenty-five  years,  shall  (subject  to  the  power  of  advance- 
ment hereinafter  contained)  be  paid  and  applied  for  and  towards 
the  maintenance  and  support  of  the  person  or  persons  to  whom  the 
same  shall,  for  the  time  being,  apparently  or  presumptively  belong.*' 

In  a  subsequent  part  of  his  will,  the  testator  declared  and  directed, 
that  it  might  be  lawful  for  his  trustees  ''to  pay  and  apply  the 
whole,  or  any  part  of  the  several  provisions  thereby  by  him  in- 
tended for  the  children  of  his  nephew  Francis  Richard  Southern, 
for  the  placing  or  putting  of  him,  her  or  them,  in  or  to  any  •busi- 
ness, profession  or  employment ;  or  otherwise  for  his,  her  or  their 
benefit  or  advancement  in  the  world."  But  daring  the  life  of 
Francis  Bichard  Southern,  with  his  consent,  and  after  his  death 
his  trustees  and  executors,  were  to  make  such  payment  and  advance 
in  their  discretion. 

(1)  Another  bequest  in  similar  terms  where  the  testator  survived  the  tenant 
under  the  same  will  was  held  valid     for  life,  post,  p.  130. — 0.  A.  S, 
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The  testator  died  in  1845.  Soutbsbn 

Francis  Bicbard  Southern  died  in  1846.    He  had  three  children,  wollIston. 

who  were  respectively  born  in  1823,  1824  and  1827. 

The  question  was,  whether  the  gift  to  such  children,  as  should 

live  to  attain  twenty-five,  was  or  was  not  void  for  remoteness. 

Mr.  R.  Palmer  and  Mr.  Rogers,  in  support  of  the  validity  of 
the  gift,  [cited  Leake  v.  Robinson  (l)]  : 

Here  there  is  a  gift  of  the  whole  income  for  the  maintenance  of 
the  children  while  under  twenty-five,  with  a  power  to  advance  them 
out  of  the  capital;  the  gift  of  the  whole  income,  in  the  meanwhile,  has, 
in  several  cases»  been  held  to  have  the  effect  of  vesting  legacies, 
which  would  otherwise  be  contingent :  Daries  v.  Fisher  (2),  Hairison 
V.  Grimicood  (s). 

Mr.  Uoyd,  contra,  [cited  Boreham  v.  BignaU  (4),  The  Marquis  of 
Bute  V.  Harman  (5)]  : 

There  is  an  immediate  right  to  the  income,  but  the  payment  of 
the  capital  is  postponed  until  twenty-five:  Milroy  v.  Milroy  (6). 

The  gift  of  the  income  for  the  maintenance  might  be  good,       [I68] 
though  the  bequest  of  the  capital  is  too  remote  :  Wehh  v.  KeJly  (7), 
Soames  v.  Martin  (s),  KUvington  v.  Oray  (9).   Saunders  v.  Vautier  (10), 
was  also  cited. 

Mr.  Roupell,  Mr.  Elmslie,  Mr.  Bird,  Mr.  Sheffield,  Mr.Rendall, 
Mr.  Baggallay  and  Mr.  Thring,  for  other  parties,  were  stopped  by 

The  Masteb  op  thb  Bolls,  who,  after  referring  to  Vawdry  v. 
Geddes  (11),  and  Boreham  v.  BignaU  (12),  as  not  distinguishable  from 
the  present  case,  said,  that  although  the  disposition  of  the  Court 
was  to  give  effect,  if  possible,  to  the  expressed  wishes  of  a  testator, 
yet  he  was  satisfied  that  the  decisions  were  too  strong  to  permit 
him  to  hold  that  this  gift  to  the  children  was  otherwise  than  void 
for  remoteness. 

(1)  16  B.  R.  168.  ISO  (2  Mer.  363,  (6)  65  R.  R.  540  (14  Sim.  48). 

386).  (7)  47  R.  R  288  (9  Sim.  469). 

(*i)  59  R  R  468  (5  Beay.  201).  (8)  51  R.  R.  249  (10  Sim.  287}. 

(3)  85  R.  R  66  (12  Beav.  192).  (9)  51  R  i\  250  (10  Sim.  293). 

(4)  85  R.  R.  255  ,8  Hare,  133,  n.  (d)).  (10)  54  R.  R  286  (Cr.  &  Ph.  240). 

(5)  73  R  R  367  (9  Beav.  320).  On  (11)  32  R  R  196  (1  Ruas.  &  My. 
examining  the  Registrar's  book  it  was      203). 

found  that  the  gift  there  was  declared         (12)  85  R.  R  255  (8  Hare,  131). 
void  for  remoteness. 


80 


1862.    CH.    16  BEAV.  169. 


[r.b. 


1862. 
jMly  2S. 

BolU  Court. 

ROMILLT, 

M.R. 

[169] 


WHEELER  V.  CLAYDON. 

(16  Beay.  169.) 

A  testator,  by  his  will,  made  a  genei-al  devise  of  his  real  estates  to  hie 
nephews,  charged  with  his  debts  and  legacies.  By  a  codicil,  he  devised  a 
freehold  house  to  A.  B.,  it  being  his  wish  that  she  should  reside  therein  ii 
she  should  thiuk  fit :  Held,  that  the  house  was  exempt  from  the  charge  of 
debts  and  legacies. 

The  testator,  by  his  will,  made  a  number  of  devises  and  bequests. 
And  ^^  charged  with  the  payment  of  his  just  debts  and  his  funeral 
and  testamentary  expenses  and  pecuniary  legacies/'  he  devised  "  all 
and  every  other"  his  manors,  hereditaments  and  premises,  to  his 
nephews  and  nieces. 

By  a  codicil,  he  devised  to  Sophia  Hills  a  house  in  Green  Street, 
Cambridge,  ''  it  being  his  wish,  that  she  reside  therein  if  she  should 
think  fit." 

The  question  was  whether  the  Green  Street  house  was  charged 
with  the  debts  and  legacies. 

Mr.  Eddis,  for  the  plaintiff. 

Mr.  R.  Palmer,  for  the  defendant. 

The  Master  of  the  Bolls: 

I  have  no  doubt  that  the  house  is  exempted  from  the  charge  of 
debts  and  legacies. 


1862. 
July  28. 

Rolls  Court. 

ROMILLT, 

M.R. 

[170] 


YEATS  V.  YEATS  (1). 

(leBeav.  170-173.) 

Bequest  in  1829  of  40/.  a  year  to  each  of  the  seven  children  now  living 
of  J.  S.  Y.    lie  had  nine  children  then  living :  Held,  that  they  all  took. 

James  Yeats,  the  testator,  by  his  will,  dated  the  17th  day  of 
April,  1829,  bequeathed  as  follows :  ''  I  give  and  bequeath,  after  my 
decease,  to  each  of  the  seven  children  now  living  of  my  nephew 
James  Sebastian  Yeats,  of  Streatham,  in  the  county  of  Surrey, 
and  who  survive  me,  an  annuity  of  40i."  And  he  subjected  certain 
lands  to  the  payment  of  those  annuities. 

It  appeared  that  in  1798  the  testator  retired  to  Devonshire,  and 

had  no  intercourse  or  communication  with  his  family,  who  lived  at 

a  distance  of  212  miles,  but  being  in  bad  health,  and  about  to  go 

abroad,  he,  in  1828,  had  caused  some  inquiry  to  be  made  by  a  Mr. 

(1)  Nevmany,  Piercey  (1876)  4  Ch.  D.  41,  46  L.  J.  Ch.  36,  35  L.  T.  461. 
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Waller  respecting  his  nephew's  family.    Mr.  Waller,  in  May,  1828,       Ybats 
wrote  to  the  testator  to  say,  that  it  consisted  of  two  sons  and  five       ysats. 
daughters,  and  this  information  was  then  accurate,  but  in  September, 
1828,  the  nephew  had  two  more  sons,  George  and  William,  born. 

The  testator's  will  was  made  on  the  17th  of  April,  1829,  so  that, 
at  that  time,  the  nephew  had  nine  and  not  seven  children.  All  the 
children  survived  the  testator. 

By  the  decree,  it  was  referred  to  the  Master  to  inquire,  what 
children  of  James  Sebastian  Yeats  were  living  at  the  date  of  the 
will.  And  in  case  the  Master  should  find,  that  at  the  time  of 
making  the  will,  James  Sebastian  Yeats  had  more  than  seven 
children  living,  then  he  was  to  inquire  which  of  the  children  of 
James  *  Sebastian  Yeats  were,  by  the  said  testator,  intended  to  take  [  *171  ] 
the  annuity  of  40/.  each. 

The  Master,  after  finding  the  above  circumstances,  stated  his 
opinion,  that  the  seven  elder  children  were,  by  the  testator, 
intended  to  take  the  annuity  of  402.,  and  he  thus  excluded  George 
and  WilUam. 

An  exception  was  taken  to  his  report,  insisting  that  these  two 
children  were  included. 

Mr.  R.  Palmer  and  Mr.  Hetherington,  in   support    of    the 
exception,  relied  on  Daniell  v.  DafiieU{l). 

Mr.  Roupell,  Mr.  Karslake,  Mr.  Lloyd,  and  Mr.  Cole,   [cited 
Dowset  V.  Stveet  (2),  Careless  v.  Careless  (fl)^. 

The  Master  of  the  Bolls: 

This  exception  must  be  allowed,  on  the  authority  of  Daniell  v. 
Daniell. 

The  admissibility  of  extrinsic  evidence  was  decided  at  the  hearing, 
and  the  question  now  is,  whether  the  Master  has  come  to  a  right 
conclusion,  when  he  finds  that  the  testator  intended  the  seven  elder 
children  only. 

The  principle  on  which  this  Court  acts  is  well  settled  by  authority. 

Where  a  testator  gives  a  legacy  between  a  class  of  persons,  or 

separate  and  distinct  legacies  to  each  of  a  class,  if  the  Court  finds 

there  are  more  of  the  class  than  those  specified  by  the  testator,  it 

endeavours  *to  find  which  of  them  were  really  meant ;  and  if  it  is       [  *172  ] 

unable  to  discover  them,  then,  in  order  that  the  legacy  may  not  fail 

(1)  84  E.  B.  337  (3  De  G.  &  Sm.  (2)  1  Amb.  Ho. 

337).  (3)  15  B.  B.  134  (1  Mer.  384). 
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Yeats       altogether,   it  infers  or  presumes  that  the  testator  intended  to 
Yeats.      include  all  the  class,  notwithstanding  the  numerical  error. 

I  concur  that  this  is  not  a  very  satisfactory  presumption,  and 
that  the  Court  ought  not,  unless  driven  to  that  result,  to  adopt  it. 
I  am  disposed  to  think  that  but  for  the  case  of  Dankll  v.  Daniell  I 
should  have  agreed  with  the  Master.  The  Court  will  not  allow  the 
legacy  to  fail,  if,  on  the  evidence,  it  can  be  avoided,  and  I  think 
Daniell  v.  Daniell  in  point.  That  appears  to  have  been  a  stronger 
case  than  the  present,  for  in  this  case  the  testator  intended  to 
include  all  the  children  of  the  nephew,  but  being  informed  that 
there  were  seven,  he  gives  to  each  of  the  seven  children  then 
alive.  That  was  a  misapprehension  of  the  facts,  for  there  were 
then  nine.  In  all  these  cases  where  a  presumption  is  raised,  the 
testator  has  either  been  misinformed  as  to  the  state  of  the  family, 
or  has  prepared  his  will  from  some  mistaken  recollection.  I  think 
the  nine  entitled,  and  I  must  therefore  allow  the  exception. 


1862.  PLENTY  V.  WEST. 

jVi;!,.  3;  (16  Beav.  173-182 ;  S.  C.  22  L.  J.  Ch.  185 ;  17  Jur.  9;  1  W.  B.  3.) 

R  II  (hi  t  ^  testator  left  four  testamentary  instruments,  duly  executed.    After  the 

^  '  Ecclesiastical  Court  had  held  that  the  second  and  third  alone  were  valid  as 

]^  j{^    *  to  the  personal  estate,  this  Court,  on  the  certificate  of  the  Common  Pleas, 

r  I  ya  1  decided,  that  as  to  the  real  estate,  the  last  instrument  alone  constituted  the 

'■        ■'  last  will. 

A  testamentary  paper  relating  to  real  estate  alone,  commencing  '*This 
is  the  last  will  and  testament  of  me  relating  to  all  my  real  estate  whatso- 
ever," held  totally  to  revoke  a  prior  will. 

Personalty,  being  the  primary  fund  for  the  payment  of  debts,  must  be 
so  applied,  unless  there  be  an  intention  expressed,  not  only  to  charge  the 
real  estate,  but  also  to  exonerate  the  personal  estate. 

A  testator,  by  a  testamentary  paper  not  admitted  to  probate,  but  held 
effectual  as  regarded  his  real  estate,  directed  his  trustees,  to  whom  he  had 
devised  his  real  estate,  in  the  first  place,  out  of  the  rents  and  profits  of  his 
said  estate,  to  pay  all  his  just  debts,  funeral  and  testamentary  expenses, 
and  all  costs,  &c. :  Held,  that  this  not  only  charged  the  real,  bat  exonerated 
the  personal  estate. 

The  questions  in  this  case  arose  on  the  construction  to  be  put 
on  certain  testamentary  papers  constituting  the  last  will  of  the 
testator  named  William  Budd. 

By  the  first  of  them,  bearing  date  the  5th  of  October,  1887,  and 
duly  attested  to  pass  real  estate,  the  testator  gave  all  his  property, 
real  and  personal,  to  Henry  Budd  and  William  and  Frederick 
Vincent  and  their  beii's,  executors,  &c.,  in  trust  to  divide  the  same 
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between  Caroline  Simmons  (now  Mrs.  Plenty)  and  the  three  boys  of      Plenty 
William  West. 

The  secondary  testamentary  instrument  bore  date  the  18th  of 
April,  1888,  and  was  duly  attested  for  passing  real  estate,  and 
commencing  in  these  words — "  This  is  the  last  will  of  me  William 
Badd/'  of  &4i.  "  I  give  and  bequeath  all  my  estate  and  efifects  as 
hereinafter  mentioned."  *The  testator  then  proceeded  to  give  his  [  *in  ] 
household  goods  at  Newbury  to  Caroline  Simmons.  He  gave  all 
his  real  estate,  as  well  freehold,  copyhold  or  leasehold,  to  Caroline 
Simmons  for  life,  with  remainder  to  William  West  for  life,  and  after 
the  decease  of  both,  to  William  and  George,  the  sons  of  William 
West,  for  life  and  the  life  of  the  survivor,  and  then  he  devised  a 
copyhold  estate  at  Burghclere  to  Henry  Budd,  subject  to  a  legacy 
of  5001. 

By  the  third  testamentary  instrument,  on  the  same  sheet  of  paper 
and  bearing  date  the  same  day,  the  testator  appointed  Caroline 
Simmons  and  William  West,  the  father,  executrix  and  executor  of 
his  will. 

The  fourth  and  last  testamentary  instrument  was  not  dated,  but 
was  executed  by  the  testator  on  the  ISth  of  the  month  of  November, 
1839.    It  was  duly  attested  to  pass  real  estate.    It  proceeded  as 
follows :  "  This  is  the  last  will  and  testament  of  me  the  undersigned 
William  Budd  of,"  &c.,  "  relating  to  all  my  freehold  and  copyhold 
lands,  tenements,  hereditaments  and  all  my  real  estate  whatsoever," 
&c.,  ''which  I  hereby  give  and  devise  and  bequeath  to  William  West 
and  William  and  Frederick  Vincent  and  their  heirs,''  in  trust  to 
receive  the  rents  and  divide  them  into  three  equal  parts,  one-third 
whereof  he  gave  to  Caroline  Simmons  for  life  for  her  separate  use, 
subject  to  an  annuity  of  50Z.  to  Frances  Simmons,  her  mother,  for 
her  life.    And  he  directed  the  other  two-thirds  of  the  rents  to  be 
paid  to  all  the  children  of  William  West,  or  permit  William  West  to 
receive  such  rents  for  the  use,  maintenance  and  education  and 
putting  forth  in  the  world  of  all  his  children  until  their  arrival  at 
twenty-one  years^    The  testator  then  proceeded:  ''And  I  hereby 
will  and  direct  that  my  said  trustees  shall,  in  the  first  place,  either 
out  of  the  rents  and  profits  *of  my  said  estates,  pay  all  my  just      [  *175  ] 
debts  and  funeral  expenses,  and  all  the  costs,  charges  and  expenses 
which  they  may  incur  or  be  necessarily  put  unto  in  the  execution  of 
the  trusts  of  this  my  will."    And  he  appointed  his  trustees  executors 
of  his  will,  so  far  as  the  same  was  necessary  to  the  performance  of 
the  trusts  relating  to  his  real  estate. 

6— a 
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Plvntt  The  testator  died  on  the  26th  August,  1840.   Probate  was  granted 

WiuT.  0^  ^^^  second  and  third  testamentary  instruments,  bearing  date  the 
13th  April,  1888,  by  the  Ecclesiastical  Court,  but  the  Court  refused 
to  admit  to  probate  the  first  (i)  and  the  last  of  such  documents. 
The  last  (the  Mister  of  the  Bolls  said)  was  probably  refused 
admission  to  probate  on  the  ground  that  as  it  related  exclusively  to 
real  estate,  the  Ecclesiastical  Court  bad  no  jurisdiction  in  that 
matter.  To  determine  the  question  arising  on  these  instruments 
and  to  administer  the  estate  of  the  testator,  a  bill  was  filed  by 
Caroline  Simmons,  who  had  married  Mr.  Plenty,  against  the  Wests 
and  all  other  persons  interested  in  the  determination  of  these 
questions.  This  cause  came  on  to  be  heard  in  April,  1846,  when  a 
decree  was  pronounced,  sending  a  case  for  the  opinion  of  the  Court 
of  Common  Pleas,  on  the  construction  of  the  testamentary 
instruments.  The  case  was  stated,  omitting  the  devise  to  trus- 
tees in  the  beginning  of  the  first  and  in  the  beginning  of  the 
fourth  instrument,  and  the  questions  proposed  to  the  Court 
were,  first,  which  of  the  above  instruments  constituted  the 
testator's  will  as  to  his  freeholds?  and,  secondly,  what  estates 
and  interests  the  several  persons  took  in  the  freeholds  and  copy- 
holds ?  Unfortunately  the  devise  at  the  end  of  the  last  testamen- 
tary instrument,  stating  that  the  trustees  were  to  be  executors  of 
[  •176]  the  will  so  far  as  the  same  was  necessary  *for  the  due  performance 
of  the  trusts  relating  to  the  real  estate,  was  allowed  to  remain, 
substituting  the  name  of  William  West  for  that  of  the  trustees. 
The  consequence  was  that  the  Court  of  Common  Pleas  thought 
that  this  devise,  so  expressed,  constituted  William  West  the  trustee, 
and  gave  him  the  legal  estate  (2).  This  frustrated,  in  a  great 
measure,  the  object  the  Court  had  in  putting  these  questions  to  the 
Court  of  Common  Pleas.  On  the  14th  of  June,  1848,  the  Judges 
of  that  Court  returned  their  certificate  to  the  following  effect : 

On  the  first  question  they  were  of  opinion,  that  the  instru- 
ment of  November,  1889,  was  the  only  one  which  had  any  validity, 
as  far  as  the  legal  rights  of  the  claimants  were  concerned. 

On  the  second  question  they  were  of  opinion,  first,  that  Mr.  Plenty 
and  his  wife  took  no  legal  estate  or  interest  in  the  real  property 
devised ;  secondly,  that  William  West,  the  father,  took  at  law,  as 
trustee,  an  estate  in  fee  in  one  undivided  third  part  of  the  real 
estate,  and  that  he  took  an  interest  in  the  remaining  two  third 

(1)  This  was  so  stated  by  counsel;  (2)  77  E.  R.  297  (6  C.  B.  201). 

but  see  1  Bob.  264. 
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parts  of  the  real  estate  daring  the  minority  of  his  children,  deter-  Plrnty 
minable  as  to  the  respective  shares  of  his  children,  in  the  said  two*  wbst. 
thirds,  on  their  respectively  attaining  the  age  of  twenty-one  years. 
Thirdly,  fourthly  and  fifthly,  that  William  West,  the  son,  George 
West,  Frederick  West  and  Ann  West,  took  in  reaiainder  in  fee,  as 
joint  tenants,  expectant  on  the  determination  of  the  estate  of  their 
father,  in  their  respective  shares  of  the  aforesaid  undivided  two 
third  parts  of  the  real  estate.  Sixthly  and  seventhly,  that  Henry 
Budd,  William  Simmons  and  Frances  his  wife,  took  no  legal  estate 
or  interest  in  the  real  property  devised. 

The  cause  now  came  on  for  consideration  as  to  the  effect  of  this       [  177  ] 
certificate,  and  to  decide  on  the  interests  of  the  several  parties 
under  the  several  testamentary  instruments. 

The  questions  were,  first,  whether  the  last  testamentary  instru- 
ment of  1839  revoked  the  first  of  1837,  so  far  as  the  interest  of  the 
plaintiff  Mrs.  Plenty  was  concerned ;  in  other  words,  whether  the 
reversion  in  that  one-third  of  the  real  estates  which  was  by  the  last 
vill  of  1839  given  to  Caroline  Simmons  for  life,  belonged  to  her 
under  the  first  will,  or  belonged,  subject  to  her  life  estate,  to  the 
heir  of  the  testator,  as  undisposed  of,  and  if  so,  whether  it  was  also 
subject  to  the  life  interest  to  William  and  George  West,  the  sons  of 
William  West  the  elder,  under  the  second  testamentary  instrument. 

Secondly.  Whether,  by  the  words  of  the  last  testamentary 
instrument  of  1839,  as  between  the  devisee  and  specific  legatees, 
the  real  estate  was  to  be  made  to  contribute,  in  the  first  place,  for 
the  deficiency  of  the  personal  estate  not  specifically  bequeathed. 

Mr.  Rotipell  and  Mr.  Busk,  for  the  plaintiff  Mrs.  Plenty. 

Mr.  Glasse,  for  the  testator's  heh--at-law. 

Mr.  R.  Palmer,  Mr.  Drewry,  Mr.  Speedy  Mr.  Wickens  and  Mr. 
Erskine,  for  other  parties. 

[  WUUt  V.  Sandfm'd  (l) ;  Hitchins  v.  Basset  (2) ;  Harwood  v.  Oood- 
right  (3) ;  Lord  Walpole  v.  The  Earl  of  Cholmondeley  (4) ;  Doe  d, 
Murch  V.  Marchant  (5),  and  other  cases  were  cited.] 

The  Mastbr  of  the  Rolls  reserved  his  judgment.  [  178  ] 

(1)  1  Vee.  Sen.  186.  (4)  7  T.  R  138. 

(2)  2  Salk.  592.  (5)  64  R.  K.  853  (6  Man.  &  G.  813). 

(3)  I  CJowp.  87. 
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Plenty      Toe  Master  of  the  Rolls: 

West.  I  reserved  my  judgment  on  two  questions. 

•^*  Upon  the  first  question,  I  am  of  opinion  that  the  will  which  bears 

date  the  5th  of  October,  1887,  was  revoked  wholly  and  entirely  by 
the  will  which  was  executed  on  the  13th  November,  1889.  In  the 
first  place,  this  instrument  is  intituled  "the  last  will  and  testa- 
ment of  me  relating  to  all  my  real  estate  whatsoever.*'  This,  by 
several  decided  cases,  has  been  treated  as  a  strong  cu-cumstance  to 
be  regarded  in  the  question  whether  an  instrument  will  operate  as 
a  revocation  of  all  previous  wills  and  testamentary  instrnments. 
I  am  confirmed  in  this  view  of  the  case  by  the  circumstance,  that, 
although  the  testator  declares  this  to  be  his  last  will  and  testa- 
ment, he  limits  and  confines  its  effect,  in  this  respect,  to  his  real 
estate,  by  which  he  avoids  revoking  the  testamentary  instruments 
of  April,  1888,  so  far  as  they  relate  to  personal  estate.  It  is  to  be 
observed  also,  that  the  contents  of  this  will  of  1889  are  at  least,  so 
far  as  the  legal  estate  is  concerned,  wholly  inconsistent  with  the 
will  of  1887,  as  he  creates  a  new  set  of  trustees,  and  gives  them 
the  legal  estate  in  fee  simple  in  the  whole  of  his  freehold  and  copy> 
hold  estate ;  and  although  it  be  a  just  rule  of  construction,  that 

[•179]  revocation  by  inconsistency  of  disposition  *Khall  only  affect  the 
prior  existing  instrument,  to  the  extent  that  such  inconsistent 
disposition  is  operative,  which  rule,  if  the  instrument  of  1887 
were  admitted  to  be  a  subsisting  testamentary  instrument,  would 
leave  the  reversion  in  one-third  given  to  Caroline  Simmons  by  the 
first  instrument  undisposed  of  by  the  last  will,  yet  it  is  impossible 
not  to  observe,  that  to  give  her  a  life  interest,  although  it  be  for 
her  separate  use,  infers  an  intention  that  she  was  to  take  no  other 
or  greater  interest  than  a  life  estate  in  that  third.  In  truth,  the 
whole  disposition  of  the  legal  and  of  the  beneficial  interest,  as  far 
•  as  it  goes,  is  inconsistent  with  the  will  of  1887*  No  intention  can, 
in  my  opinion,  be  presumed,  that  the  reversion  in  fee  in  one-third, 
subject  to  the  life  estate  of  Caroline  Simmons,  should  belong  to 
her,  and  that  the  first  will  should  be  kept  alive  and  made  operative 
ior  this  purpose  alone.  If  I  considered  the  first  will  as  unrevoked 
by  the  last,  I  should,  on  the  same  principle,  be  bound  to  let  in 
the  will  of  1888,  and  to  give  William  and  George  West,  the  two 
sons  of  William  West  the  elder,  estates  for  life  after  the  decease 
of  Caroline  Simmons,  in  the  third  of  the  real  estate  devised  to 
her  for  life.  In  my  opinion,  this  is  inconsistent  with  the  plain 
construction  of  the  will  of  1889. 
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And  I  am  of  opinion,  that  the  will  of  1838  was  intended,  by  the      Plenty 
testator,  to  revoke,  and  that  it  does  revoke,  the  will  of  1837  wholly,        wbst. 
both  as  to  real  and  personal  estate,  and  that  the  will  of  1839  was 
also  intended  to  revoke,  and  that  it  does  revoke,  the  will  of  1837 
wholly,  both  as  to  real  and  personal  estate,  and  that  the  will  of 
1889  was  also  intended  to  revoke,  and  that  it  does  revoke,  the  wills 
of  1838,  so  far  as  regards  the  real  estate  of  the  testator.    I  am  of 
opinion,  therefore,  that  the  reversion  in  the  one-third  of  the  real 
^estate,  subject  to  the  life  interest  of  Mrs.  Plenty,  is  not  disposed       [  •180  ] 
of  by  the  wills  of  the  testator. 

The  next  question  I  have  to  consider  is,  whether,  as  between  the 
devisees  and  the  specific  legatees,  the  real  estate  is  the  primary 
fund  for  the  payment  of  debts,  and  bound  to  exonerate  the  legatee 
of  the  leaseholds  from  any  contribution  thereto.  The  rule  in  this 
case  is,  that  the  personalty,  being  the  primary  fund  for  the  pay- 
ment of  debts,  must  be  so  applied,  unless  there  be  an  intention 
expressed,  not  only  to  charge  the  real  estate,  but  also  to  exonerate 
the  personal  estate. 

The  question  is,  whether  such  an  intention  appears  on  this  will ; 
for  this  purpose  the  two  wills  must  be  again  considered.  The  will 
of  1838  gives  all  the  testator's  household  goods  at  Newbury  to 
Caroline  Simmons  for  ever,  and  it  also  gives  all  his  leaseholds  to 
her  for  life.  By  the  will  of  1839  the  testator  proposes  to  dispose  of 
''  all  his  freehold  and  copyhold  "  estate,  and  '*  all  his  real  estate 
whatsoever ;  "  but  as  it  has  not  been  admitted  to  probate,  it  has  no 
effect  on  any  part  of  the  personal  estate,  and  does  not  include  any 
chattels  real,  although  subject  to  the  Statute  of  Wills.  This  will, 
therefore,  so  confined,  gives  all  the  freehold  and  copyhold  property 
of  the  testator  upon  certain  trusts ;  and  at  the  close  directs,  that 
his  trustees  "  shall,  in  the  first  place,  either  out  of  the  rents  and 
profits  of  his  said  estates,  pay  all  his  just  debts,  funeral  expenses, 
and  all  the  costs,  charges  and  expenses  which  they  may  incur  or  be 
necessarily  put  unto  in  the  execution  of  the  trusts  of  his  will." 
Such  being  the  testamentary  instruments,  I  am  of  opinion  that 
there  is  to  be  found  in  them  not  merely  an  intention  to  charge  *the  [  i8i  ] 
real  estate,  but  an  intention  also  to  exonerate  the  personal  estates 
bequeathed  by  the  wills  of  1888.  The  wills,  in  truth,  include  most 
of  the  circumstances  which  have  been  principally  relied  upon,  in 
the  authorities,  for  exonerating  the  bequeathed  personal  estate. 
In  the  first  place,  the  executors  and  the  trustees  of  the  real  estate 
are  different  persons,  which  was  considered  to  be.  of  importance  by 


88 


1852.     CH.    16  BEAT.  181—182. 


[r.b. 


Plkntt 
Wmt. 


[  •182  ] 


Sir  William  Grant  in  Brydges  v.  Phillips  (i),  and  by  Lord  Eldon  in 
Bootle  V.  Bhmdell  (2).  In  the  next  place,  the  trust  is  to  pay  all  the 
debts  and  funeral  expenses,  and  all  costs  and  expenses  attendant  on 
the  trusts  of  his  real  estate,  and  lastly,  it  is  to  be  paid, ''  in  the  first 
place,"  out  of  the  rents  and  profits,  and  therefore  before  the  life 
estates  are  to  take  effect  in  possession.  It  is  not  necessary  to 
refer  to  the  authorities,  which  are  very  numerous,  on  this  subject, 
and  some  of  which  deal  with  very  nice  distinctions,  which  do  not, 
in  my  opinion,  arise  in  this  case.  The  result  of  my  opiuion  is, 
that  the  personal  estate  specifically  bequeathed  by  the  will  of  1838, 
is  exonerated  from  any  contribution  towards  the  payment  of  the 
debts,  funeral  and  testamentary  expenses  of  the  testator,  and  of 
executing  the  trusts  of  his  last  will. 

The  decree,  therefore,  will  be  to  confirm  the  certificate  of  the 
Court  of  Common  Pleas,  to  declare  that  the  reversion  in  the  one- 
third  of  the  freehold  and  copyhold  estates  of  the  testator  devised  to 
Caroline  Simmons  (now  Mrs.  Plenty,  the  plaintiff),  subject  to  the 
life  estate  therein,  is  undisposed  of  and  belongs  to  the  heir-at-law 
of  the  testator,  and  that  the  household  goods  of  the  testator  at 
Newbury,  and  his  leasehold  property  bequeathed  by  the  wills  of 
1888,  are  exonerated  from  any  contribution  towards  the  payment 
of  the  testator's  debts  *and  his  funeral  expenses,  and  also  the  costs, 
charges  and  expenses  attendant  upon  the  execution  of  the  trusts  of 
the  freehold  and  copyhold  estates.  The  rest  of  the  decree  will  be 
of  course,  and  the  costs  must  be  divided,  and  so  far  as  they  relate 
to  the  execution  of  the  trusts  of  the  will  of  1889,  must  be  borne  by 
the  real  estate  devised  by  that  will. 


1852. 

June  7,  8,  9. 

Nov,  6. 

BolU  Qmrt. 

ROMILLY, 

M.R. 
[182] 


CEOUCH  V.  HOOPER. 

(16  Beav.  182—189  ;  S.  C.  1  W.  B.  10.) 

ObseiTations  on  the  little  reliance  to  be  placed  on  the  evidence  of  persons 
who  strive  to  work  out  and  sustain  a  particular  pedigree. 

In  pedigree  cases,  if  one  link  be  assumed,  any  two  persons  may  be  proved 
to  be  related ;  and,  therefore,  in  such  cases,  the  difficulty  usucdly  consists 
in  properly  weighing  and  considering  the  evidence  relating  to  the  connecting 
link. 

In  pedigree  cases,  it  is  a  rule  of  evidence,  that  the  declarations  of  deceased 
members  of  the  family,  'post  litem  motam,  are  inadmissible;  and  anterior 
declarations  are  little  to  be  regarded,  unless  corroborated  by  other  circum- 
stances. 

Where  witnesses  are  once  impressed  with  the  belief  of  their  i-elationship 


(1)  6  Yes.  567. 


(2)  15  B.  B.  93  (1  Mer.  193). 
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to  a  given  individual,  they  are  apt  in  time,  by  talking  and  discussing  the       Cbouoh 
matter,  to  bring  themselves  over  to  a  conscientious  belief  of  family  conver-  «• 

sations  and  declarations  tending  to  support  that  relationship,  which  never       Hooper. 
took  place. 

Evidence  of  conversations  with  deceased  persons  is  not  given  under  the 
ordinary  worldly  sanction,  from  the  difficulty,  in  such  a  case,  of  convicting 
the  witness  of  perjury. 

The  absence,  unexplained,  of  the  baptismal  certificate  of  the  party 
forming  the  material  link  of  a  pedigree,  while  those  of  the  other  sons  are 
carefully  and  regularly  entered,  forms  a  difficulty  almost  insuperable  in 
substantiating  the  alleged  pedigree. 

The  evidence  of  "  experts,'*  as  to  the  age  of  a  document  and  the  character 
of  the  handwriting,  may,  in  some  cases,  be  valuable. 

The  question  in  this  case  was  one  of  pedigree.  It  appeared  that 
Charles  Crouch  died  a  lunatic  and  intestate  in  1830,  and  the 
plaintiff,  amongst  others,  claimed,  as  representative  of  his  next  of 
kin,  to  be  entitled  to  his  residuary  personal  estate,  which  consisted 
of  a  sum  of  about  180,0002. 

The  Master  having  disallowed  the  plaintiff's  claim,  she  took 
exceptions  to  his  report,  which  now  came  on  for  argument. 

Mr,  Moling  and  Mr.  Rogers,  for  the  plaintiff,  asked  for  an  issue 
to  try  the  question. 

Mr.  R.  Palmer,  Mr.  RoupeU,  Mr.  Boyle  and  Mr.  Whitworth,        [  183  ] 
contra,  contended,  that  the  plaintiff  had  not  made  out  even  a  prima 
facie  case  for  further  inquiry,  the  evidence  being  wholly  inconsistent 
and  contradictory. 

Mr.  Malins,  in  reply. 

The  Master  of  the  Bolls  reserved  his  judgment. 

The  Master  of  the  Bolls:  i\w. 6. 

The  question  I  have  had  to  consider  is,  whether  there  exists,  in 
this  case,  a  sufficient  primd  facie  case,  on  the  part  of  the  plaintiff, 
to  induce  me  to  submit  it  to  a  further  investigation.  It  is  a  trite 
but  just  remark,  that  if  one  link  in  a  pedigree  be  assumed,  any  two 
persons  may  be  proved  to  be  related ;  and  it  is  the  usual  obser- 
vation, in  these  cases,  that  the  difficulty  consists  in  properly 
weighing  and  considering  the  evidence  relating  to  some  one  link, 
which  connects  the  line  of  the  claimant  with  that  of  the  intestate. 
In  this  case  this  remark  is  peculiarly  applicable,  for  the  whole  case 
of  the  plaintiff  depends  on  the  proposition  that  Charles  Crouch,  the 
father  of  Charles  Crouch  the  intestate,  was  the  son  of  Thomas 
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Cbouch  Crouch,  an  inhabitant  of  the  village  of  Purbright,  in  Surrey,  and  of 
HooPKB.  Elizabeth,  his  wife.  (His  Honour  here  stated  the  facts  which  were 
either  not  in  dispute,  or  which  were  clearly  established  by  evidence, 
and  proceeded :)  The  fact  in  dispute  is  this :  The  plaintiff  alleges 
that  Charles  Crouch,  the  father  of  the  intestate,  was  the  son  of 
Thomas  Crouch,  of  Purbright,  and  the  brother  of  Bichard  Crouch, 
the  father  of  the  plaintiff's  husband ;  or  in  other  words,  that  her 
husband  was  the  nephew  of  Charles  Crouch,  the  father,  and  one  of 
the  first  cousins  of  the  intestate,  at  the  time  of  his  decease.  This 
[  *184  ]  is  disputed  by  the  ^defendants,  and  if  this  be  established,  it  follows 
that  the  plaintiff  (as  the  representative  of  her  husband)  and  her 
husband's  relatives  are  entitled  to  the  property  left  undisposed  of 
by  the  intestate  at  his  decease. 

The  evidence  by  which  this  disputed  fact  is  endeavoured  to  be 
proved  is  the  following,  viz. :  the  testimony  of  fourteen  witnesses, 
to  which  I  am  about  to  refer,  and  the  copy  of  a  letter  said  to  have 
been  written  by  Charles  Crouch,  the  father  of  the  intestate,  to  bis 
brother  Samuel  Crouch,  the  son  of  Thomas  Crouch,  of  Purbright. 

Of  the  witnesses  who  seek  to  establish  this  identity  twelve 
are  members  of  the  family  and  materially  interested  in  the  result, 
and  two  of  the  name  of  Budd  and  Simmons,  who  are  strangers. 
This  is  the  general  character  of  the  evidence,  which  I  shall  shortly 
refer  to.  (His  Honour  here  minutely  examined  this  evidence, 
which  consisted  of  conversations  and  statements  of  the  family.) 

There  are  several  inconsistencies  apparent  upon  the  evidence  of 
these  witnesses,  which  I  shall  notice  presently ;  but  even  if  this 
evidence  stood  by  itself,  and  was  not  affected  by  any  inconsistencies, 
I  should  still  pay  very  little  attention  to  it,  unless  corroborated  by 
other  circumstances.  It  is  a  rule  of  evidence,  in  pedigree  cases,  that 
declarations  post  litem  motam  are  not  receivable  in  evidence.  All 
this  is  evidence  of  declarations  made  before  any  question  arose  as  to 
the  succession  to  this  property,  but  there  is  no  trace  that  they  were 
remembered  or  acted  upon  until  after  the  contest  had  arisen.  And 
though  no  complaint  can  justly  be  urged  against  persons  for  not 
giving  the  evidence  before  the  occasion  requires  it,  yet  it  must 
[  *186  ]  always  be  borne  in  mind,  in  judging  of  evidence  *of  this  descrip- 
tion, how  extremely  prone  persons  are  to  believe  what  they  wish. 
And  where  persons  are  once  persuaded  of  the  truth  of  such  a  fact, 
as  that  a  particular  person  was  the  uncle  of  their  father,  it  is 
every  day's  experience,  that  their  imagination  is  apt  to  supply 
the  evidence  of  that  which  they  believe  to  be  true.    It  is  matter  of 
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freqaent  observation,  that  persons  dwelling  for  a  long  time  on  fact8»  CfiouoH 
vhich  they  believe  mast  have  occurred,  and  trying  to  remember  hooper. 
whether  they  did  so  or  not,  come  at  last  to  persuade  themselves 
that  they  do  actually  recollect  the  occurrence  of  circumstances 
which,  at  first,  they  only  begin  by  believing  must  have  happened. 
What  was  originally  the  result  of  imagination  becomes  in  time  the 
result  of  recollection,  and  the  judging  of  which  and  drawing  just 
inferences  from  which  is  rendered  much  more  difficult,  by  the  cir- 
cumstance, that,  in  many  cases,  persons  do  really,  by  attentive  and 
careful  recollection,  recall  the  memory  of  facts  which  had  faded 
away,  and  were  not,  when  first  questioned,  present  to  the  mind  of 
the  witness.  Thus  it  is,  that  a  clue  given  or  a  note  made  at  the 
time  frequently  recalls  facts  which  had  passed  from  the  memory  of 
the  witness.  I  look,  therefore,  with  great  care  and  considerable 
jealousy  on  the  evidence  of  witnesses  of  this  description,  even  when 
I  believe  them  to  be  sincere,  and  to  be  unable  to  derive  any 
advantage  from  their  testimony.  Once  impress  the  witnesses  with 
the  belief  that  Charles  Crouch,  the  father  of  the  intestate,  was  the 
brother  of  their  grandfather,  and  the  further  steps  follow  rapidly 
enough.  In  the  course  of  a  few  years,  by  constant  talk  and 
discussion  of  the  matter,  and  by  endeavouring  to  remember  past 
conversations,  without  imputing  anything  like  wilful  and  corrupt 
perjury  to  witnesses  of  this  description,  I  believe,  that  in  1847 
they  may  conscientiously  bring  themselves  to  believe,  that  *they  [•18«] 
remembered  conversations  and  declarations  which  they  had  wholly 
forgotten  in  1830,  and  that  they  may  in  truth  bond  fide  believe, 
that  they  have  heard  and  remember  conversations  and  observations 
which  in  truth  never  existed,  but  are  the  mere  offspring  of  their 
imagination.  It  is  also  always  necessary  to  remember,  that  in 
these  cases,  from  the  nature  of  the  evidence  given,  it  is  not  subject 
to  any  worldly  sanction,  it  being  obviously  impossible,  that  any 
witness  should  be  convicted  of  perjury  for  speaking  of  what  he 
remembers  to  have  been  said  in  a  conversation  with  a  deceased 
person. 

These  observations  press  themselves  the  more  strongly  upon  me 
in  the  present  case,  because  I  observe,  that  although  probably  all, 
but  certainly  several,  of  the  witnesses,  were  aware  of  the  death  of 
the  intestate  in  1880,  it  was  not  till  the  year  1847,  that  their 
memory  has  enabled  them  to  speak  to  the  facts,  which  ought  to 
have  been  more  present  to  their  minds  in  1880  than  at  the  present 
time. 
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Cbouoh  a  difficulty  almost  insuperable  in  this  case,  if  it  rested  here,  is 

Hooper.  the  omission  of  any  entry  of  the  baptism  of  the  supposed  Charles 
Crouch  (the  son  of  Thomas  Crouch,  of  Purbright)  in  any  parochial 
register,  although  the  baptisms  of  all  the  other  sons  are  carefully 
and  regularly  entered,  and  which  omission  is  unaccompanied  by 
any  explanation  or  suggestion  to  account  for  it.  The  story  also 
remembered  by  the  witnesses  is  not  only  not  the  same,  but  is 
inconsistent  with  each  other,  and  in  some  cases  the  inconsistency  is 
between  statements  of  the  same  witnesses.  (His  Honour  here 
compared  them.)  There  are  various  other  Observations  which 
occur,  on  the  details  of  this  evidence,  which  I  consider  it  unneces* 
sary  to  go  through  minutely.  It  is  certain  that  much  of  this  must 
[  *187  ]  be  untrue,  and  the  examination  of  the  evidence  ^confirms  the 
observations  I  have  already  made,  and  shows,  to  use  the  mildest 
terms,  how  easily  witnesses,  with  a  strong  interest,  persuade 
themselves  that  they  remember  matters  which  never  had  any 
existence  at  all.  It  is  material  also  to  test  the  value  of  this 
evidence  by  a  reference  to  the  dates  and  character  of  the  proceedings 
in  this  cause.  (His  Honour  here  referred  to  them  and  the  varia- 
tions made  in  the  alleged  pedigree.)  Much  of  the  evidence  given 
to  support  the  first  supposition  is  inconsistent  with  and  does  not 
support  the  altered  case.  I  do  not  again  refer  to  these  incon* 
sistencies ;  I  think  it  sufficient  to  state,  that  I  have  carefully 
considered  this  evidence,  and  have  satisfied  myself,  that  the 
inconsistencies  are  not  the  mere  differences  which  might  arise  from 
the  imperfect  recollection  by  different  persons  of  a  past  fact,  but 
that  they  are  so  considerable  and  so  numerous,  that  no  reliance  can 
be  placed  on  this  evidence  of  declarations  made  in  conversations 
with  deceased  persons ;  but  that  I  am  compelled  to  attribute  them 
either  to  such  causes  as  I  have  above  referred  to,  or  to  a  more 
serious  and  reprehensible  one. 

I  place,  therefore,  no  reliance  on  the  evidence  of  these  declarations, 
and  I  pass  to  the  consideration  of  the  copy  of  the  letter  produced, 
and  which  is  said  to  have  been  found  for  the  first  time  in  1846.  If 
this  letter  be  the  copy  of  a  genuine  letter  it  establishes  the  case  of 
the  plaintiff.  The  letter  is  in  these  words  :  (His  Honour  read  and 
critically  examined  it,  and  showed  that  it  contained  as  many  mis- 
statements of  fact  as  it  contained  positive  allegations.)  In  this 
case,  I  am  compelled  to  balance  probabilities,  and  I  regret  to  say, 
that  it  appears  to  me  more  probable  that  persons  having  so  great 
an  interest  in  this  matter  as  these  witnesses  have  stated  should 
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eiideavoar  to  support  their  case,  which  they  may  and  possibly  do      Cbouch 
believe  to  be  true,  by  the  invention  of  *such  a  document  as  this      hoopbk. 
copy,  than  that  no  attempt  should,  for  so  many  years,  have  been      [  •188  ] 
made  to  discover  whether  any  such  a  document  was  in  existence, 
in  the  circumstances  to  which  I  have  referred.     The  production 
itselfy  unlike  that  which  is  frequently  the  case  in  matters  of  a 
similar  description,  is  a  clumsy  one;   and,   as  I  have   already 
observed,  it  bears  on  its  face  the  stamp  of  its  want  of  genuine- 
ness.   I  therefore  regret  to  say  I  must  come  to  the  conclusion,  that 
the  document  is  not  the  copy  of  any  original  document,  and  that  it 
must  be  totally  disregarded  for  the  purposes  of  this  case. 

I  have  said  nothing  respecting  the  evidence  of  the  experts  who 
speak  to  the  age  of  the  document  and  the  character  of  the  hand* 
writing.  This  evidence  may,  in  some  cases,  be  valuable ;  but  in 
the  view  I  take  of  this  case,  it  does  not  tend,  in  the  slightest  degree, 
to  corroborate  the  document  itself,  which  I  believe  had  no  existence 
before  the  year  1880.  I  concur,  therefore,  in  the  view  which  the 
Master  has  taken  on  this  part  of  the  subject.  The  effect  of  dis- 
believing this  paper  is,  that  it  necessarily  casts  a  discredit  on  the 
rest  of  the  testimony  to  which  I  have  already  referred. 

I  have  not  thought  it  necessary  to  stale,  in  greater  detail  than  I 
have  already  done,  the  observations  which  have  occurred  to  me  on 
the  evidence.  It  is  proper,  however,  that  I  should  say  a  few  words 
on  the  evidence  which  relates  to  gifts  said  to  have  been  sent  by 
C.  Crouch  from  the  West  Indies.  This,  in  my  opinion,  is  not  to  be 
relied  on,  and  confirms  instead  of  weakening  the  conclusion  to  which 
I  have  already  come. 

STANSFIELD   v.  HOBSON.  18^2. 

Nov.  8. 
(16  Beav.  189—190.)  

Uuder  15  &  16  Vict.  c.  86,  the  trustees  of  a  mortgage  represented  the 
cestuis  que  trust  sufficiently  to  protect  the  mortgagor,  but  where  the 
surviving  trustees  or  the  representatives  of  the  trustees  alone  were  parties, 
the  Court  required  the  cestuis  que  trust  to  be  also  represented,  in  order  to 
secure  the  due  application  of  the  trust  property. 
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W62.  PEEKIN8  V.  EDE. 

Aov.  9, 26. 
(16  Beav.  193—194  ;  S.  C.  1  W.  B.  10.) 

CiiMr^.  ^  residence,  with  four  acres,  was  sold.    It  turned  out,  that  there  was  no 

^m'r^^'  title  to  a  slip  of  ground  of  about  a  quarter  of  an  acre,  between  the  house 

and  the  high  road :  Held,  that  it  was  not  a  proper  subject  for  compensation, 

^        J  and  that  a  good  title  could  not  be  made,  and  that  the  purchaser  was  entitled 

to  his  costs,  charges  and  expenses  in  connection  with  the  purchase  and 

with  his  discharge  therefrom. 

Some  property,  consisting  of  a  residence  and  about  four  acres, 
was  sold  in  the  suit  to  Mr.  Forbes.  The  question  was,  whether  a 
good  title  could  be  made.  It  appeared,  that  part  of  the  property 
consisted  of  a  slip  of  ground  between  the  house  and  public  highway, 
which  the  vendors  claimed  as  part  of  an  allotment  under  an  inclosure. 
This  they  failed  in  establishing* 

Mr.  Roupell,  Mr.  Shebbeare  and  Mr.  Rudall,  for  the  vendors, 
argued,  first,  that  it  was  part  of  the  inclosure;  secondly,  that 
adverse  possession  bound  the  lord:  C reach  v.  Wilmot{i);  Doe  d. 
Watt  V.  Monis  (2) ;  and  thirdly,  that,  even  if  the  title  were  bad,  as 
regarded  the  small  slip  of  land,  it  was  a  matter  of  compensation, 
and  not  a  ground  for  rescinding  the  contract. 

Mr.  R.  Palmer,  Mr.  Lewis  and  Mr.  Forbes,  for  the  purchaser. 
(They  cited  Edwards  v.  M'Leay  (3).) 

The  Master  of  the  Bolls: 

I  think  it  clear,  that  the  strip  of  land,  consisting  of  thirty-eight 

poles,  is  not  included  in  the  award.    It  is  argued,  that  twenty  years' 

possession  gives  a  sufficient  title ;  but  Edwards  v.  M^Leay  decided 

[  *i9i  ]      the   contrary,  *and  here  there  is  evidence  that  the  door,  which 

separated  it  from  the  road,  was  bricked  up  within  that  time. 

Under  ordinary  circumstances,  this  would  be  a  case  for  compen- 
sation ;  but  here  is  a  house  with  a  long  strip  of  land  between  it  and 
the  road,  to  which  there  is  no  title,  so  that  the  people,  in  passing, 
can  look  in  at  the  window.    This  is  not  a  case  for  compensation. 

The  purchaser  was  discharged  and  was  allowed  his  costs,  charges 
and  expenses  occasioned  by  and  consequent  upon  the  purchase 
out  of  the  fund  in  Com*t  (4). 

(1)  11  E.  E.  645  (2  Taunt.  160).       (3)  14  R.  B.  261  (G.  Coop.  308). 

(2)  42  R  E.  587  (2  Scott,  276).        (4)  Beg.  Lib.  1852  B.  fol.  107. 


▼to.  xcvi.]         185$i.    Cfl.    16  BEAV.  194—197.  95 

LORD  KENSINGTON  v.  BOUVERIE.  i862. 

(16  Beav.  194— 197.)  

A.,  being  tenant  for  life  of  an  estate,  and  the  owner  of  a  charge  of 
20,0002.  thereon,  mortgaged  the  20,000/.  to  B.  for  14,000/.  He  afterwards 
mortgaged  it  and  other  property  to  C.  for  24,000/.  A.  died,  and  the 
sacceeding  tenant  for  life  prayed  a  redemption  against  0.  on  pa3'ment  of 
such  a  sum  as  was  due  on  account  of  the  6,000/.  (thus  splitting  the  charge 
of  20,000/.  into  two  portions) :  Held,  that  both  B.  and  the  executors  of 
A.  were  necessary  parties  to  such  a  suit. 

[This  was  a  demurrer  for  want  of  parties  in  a  redemption  suit  which  is  fully 
reported  on  the  hearing  of  the  suit  in  19  Beav.  39 — 56.  The  decree  made  on 
that  occasion  at  the  Bolls  was  subsequently  reversed  by  the  Court  of  Appeal  as 
reported  in  7  D.  M.  ft  Q.  134 — 157 ;  but  the  judgment  of  the  Lords  Justices  on 
that  appeal  was  subsequently  reversed  in  1859  by  the  House  of  Lords  as  i-eported 
in  7  H.  L.  C.  557—600,  and  the  decree  of  the  Masteb  of  'rKR  Bolls  was  there 
affirmed.— 0.  A.  S.] 


MORRELL  V.  WOOTTEN.  W62. 

(16  Beav.  197—204.)  

Where  A.,  having  money  in  the  hands  of  B.,  directs  a  payment  thereout    ^^^*  Court. 
by  B.  to  C,  and  B.  consents,  C.  may  enforce  payment  thereout,  but  C.      ^^^^* 
acquires  no  right  against  the  fund  until  A.'s  order  has  been  communicated  ' 

to  him  so  as  to  become  irrevocable.  ^  ^^^  ^ 

Where  A.,  having  money  in  the  hands  of  B.,  directs  him  to  pay  a  simi 
out  of  that  particular  fund  to  C,  this  amounts  to  an  equitable  assignment, 
and  the  assent  of  B.  is  unnecessary  to  give  it  validity. 

By  an  order  in  a  suit,  A.  was  ordered  to  pay  a  sum  to  B.  After  A.  had 
appealed,  B.'s  bankers  induced  B.  to  enforce  the  order  and  pay  the  amount 
to  his  account,  thd  bankers  undertaking  to  repay  it,  if,  on  the  appeal,  B. 
should  be  ordered  to  repay  it.  The  order  was  reversed,  and  B.  directed  his 
bankers  to  pay  the  amount  to  A.,  but  the  direction  was  not  communicated 
to  A.  The  bankers  had  also  said,  they  were  quite  ready  to  pay  the  money 
to  A.,  and  B.  had  said,  '*  there  it  is  for  you,'*  viz.  at  the  bankers.  B. 
became  bankrupt :  Held,  that  neither  the  agreement,  nor  the  order,  nor 
the  statements  so  made,  gave  to  A.  any  claim  upon  the  fund  in  the  hands 
of  the  bankers. 

An  order  was  made  by  the  Vice-chancellor  in  1846,  in  a  suit  of 
Parker  v.  Mon-eU^  by  which  Morrell  was  ordered  to  pay  Parker  a 
aom  of  2,024^.  16«.  6d.  Morrell  immediately  appealed  from  the 
order. 

By  a  memorandum  of  agreement  of  the  28rd  of  July,  1847,  and 
made  between  Messrs.  Wootten  (Parker's  bankers)  of  the  one  part, 
and  Parker  of  the  other  part,  after  reciting  the  order  of  the  Yice- 
Ghancellor,  the  pending  appeal  in  Parker  v.  Moirell,  and  that 
Messrs.  Wootten  had  **  lately  applied  to  Parker  and  requested  him 
to  enforce  payment  of  the  2,024L  16«.  6c{.,"  and  to  pay  2,000{.,  part 
thereof^  into  the  bank  to  his  account,  "^and  that  Morrell  had  paid  to      [  ^198  ] 
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Mqkbkll  Parker  tbe  said  sum;  and  reciting  that  if  the  judgment  should  be 
WooTTBN.  reversed,  Parker  would  be  ordered  to  repay  that  sum  to  Morrell, 
and  that  it  was  the  intention  of  the  parties,  that  the  2,000Z.  agreed 
to  be  paid  into  the  Bank  '*  should,  at  all  times  thereafter,  be  held  by 
Messrs.  Wootten  ready  to  be  paid  to  Parker,  to  enable  him,  at  any 
time,  in  the  event  of  the  judgment  upon  the  appeal  being  in  favour 
of  Morrell,"  and  his  being  ordered  to  repay  the  money,  "  to  comply 
with  such  order ;  "  Messrs.  Wootten  thereby  agreed  with  Parker, 
that  they,  in  the  aboye  event,  would,  upon  demand  in  writing  of 
Parker,  pay  "  to  Parker,  his  executors  or  administrators,"  the  **  full 
sum  of  2,000/.  sterling."  And  it  was  agreed,  that  Messrs.  Wootten 
should  not  be  entitled  to  set  off  the  2,0002.  against  any  debt  due 
from  Parker  to  them,  it  being  the  express  intention  of  the  parties 
that  Parker  should,  in  the  above  event,  *'  be  absolutely  entitled  to 
be  paid  the  said  sum  of  2,000Z.  sterling,  without  regard  to  any 
set-off  or  cross  claim." 

On  the  27th  of  January,  1848,  the  order  of  the  Vice-Chancellor 
was  reversed,  and  Parker  was  ordered  to  repay  the  2,0242.  16».  6d. 
to  Morrell.  Morrell  applied  to  Messrs.  Wootten  for  the  money, 
and  some  negociation  took  place  between  the  parties.  It  appeared, 
that  on  the  22nd  of  February,  1848,  Messrs.  Wootten  had  staled 
that  they  "were  quite  prepared  to  pay,  not  only  the  2,0002.  originally 
deposited,  but  also  812.  which  Parker  had  since  brought  them,"  to 
Morrell,  and  that  Parker  had  said,  on  the  25th  of  February,  1848, 
to  Morrell's  solicitor,  "  Well,  have  you  got  the  money  "  (meaning 
the  2,000/.).  The  solicitor  said,  "No,  we  have  not."  He  said, 
"  There  it  is  for  you,  if  you  like  to  have  it,"  (meaning  at  Messrs. 
Wootten's). 
[  199  ]  Discussions  then  took  place  as  to  the  indemnity  to  be  given  to 

Messrs.  Wootten  by  Morrell ;  but  on  the  10th  of  March,  1848,  and 
before  the  money  had  been  paid  over,  Parker  became  bankrupt. 
Morrell,  after  failing  to  recover  the  money  in  an  action  at  law,  filed 
this  bill  against  Messrs.  Wootten  and  the  assignees  of  Parker,  to 
recover  the  2,081/. 

By  the  answer,  it  for  the  first  time  appeared,  that  Parker,  on  the 
18th  of  February,  1848,  had  signed  the  following  memorandum 
at  the  foot  of  the  agreement  of  the  23rd  of  July,  1847:  The 
"judgment  on  the  appeal  referred  to  by  the  foregoing  agreement 
having  been  given  in  favour  of  Messrs.  Morrell,  I  authorize  and 
request  you  to  pay  over  to  them  the  sum  of  2,000/.,  mentioned  in 
the  said  agreement,  and  I  declare  that  their  receipt  shall  be  to  you 
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a  sufficient  discharge."    This  was  addressed  to  Messrs.  Wootten,      Mobbrll 
and  it  was  communicated  to  Messrs.  Wootten,  but  not  to  Messrs.     wootten. 
Morrell,  and  the  first  time  the  latter  knew  of  its  existence  was  on 
the  answer  coming  in  in  the  present  suit. 
The  cause  now  came  on  lor  hearing : 

Mr.  Roupell  and  Mr.  Shebbeare,  for  the  plaintifif : 

Messrs.  Wootten  are  trustees  of  the  fund  for  the  plaintiff.  First, 
the  fund  might  be  followed,  for  it  was  ear-marked,  and  was  paid 
under  the  exigency  of  an  order  of  Court,  which  was  reversed  by  a 
subsequent  order,  directing  its  restitution,  and  Messrs.  Wootten 
having  notice,  were  bound  by  the  proceedings.  Again,  it  was 
deposited  with  them  on  the  terms  of  the  agreement  of  the  23rd  of 
July,  1847,  by  which  they  engaged  to  hold  it  for  the  plaintiff  in  a 
given  event,  which  has  happened.  Secondly,  the  fund  has  been 
equitably  assigned  and  appropriated  to  the  plaintiff ;  for  there  was 
the  order  of  Parker  of  the  *18th  of  February,  1848,  to  pay  it  to  the  [  •200  ] 
plaintiff,  which  he  could  not  recall  after  a  third  party  had  acquired 
an  interest  thereunder.  This  was  followed  by  the  offer  of  Messrs. 
Wootten  of  the  25th  of  February,  1848,  to  pay,  and  the  subsequent 
appropriation  by  Parker  of  the  25th  of  February,  1848.  This, 
according  to  the  authorities,  is  a  sufiScient  assignment  in  equity, 
though  not  at  law. 

[They  cited  Ex  parte  South  (1);  Bum  v.  CaiTcUho  (2) ;  U  Estrange  r. 
U  Estrange  (3),  and  other  cases.] 

Mr.  R.  Palmer  and  Mr.  Qiffard,  for  Messrs.  Wootten,  and  Mr. 
lAoyd  and  Mr.  H.  Stevens,  for  the  assignees  : 

The  plaintiff  was  no  party  to  the  agreement  of  the  28rd  of  July, 
1847,  and  it  was  competent  to  the  parties  thereto  either  to  revoke 
or  vary  it,  without  the  assent  of  the  plaintiff:  Colyear  v.  The 
Countess  ofMulgrave  (4).  The  object  of  that  agreement  was,  not  to 
provide  for  the  plaintiff,  but  to  prevent  the  bankers  obtaining  a 
right  of  set-off  against  any  debt  due  to  them  from  Parker,  and  to 
secure  a  fund  to  enable  him  to  comply  with  any  order  as  to  repay- 
ment, which  the  Court  might  make  on  the  hearing  of  the  appeal. 
Even  if  it  were  a  distinct  trust  for  the  plaintiff,  still  it  might  be 
revoked,  the  plaintiff  being  a  mere  creditor  and  no  party  to  the 

(1)  19  B.  B.  227  (3  Swanst.  392).  (3)  88  B.  B.  491  (13  Beav.  281). 

(2)  48  B.  B.  213  (4  My.  &  Cr.  702).  (4)  41  B.  B.  191  (2  Keen,  81). 
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MoBBBLL     contract :  Wallwyn  v.  Coutts  (1)  ;  Oati-ard  v.  TjOi'd  Lauderdale  (2) ; 

WooTTKN.     Acton  V.  Woodgate  (3). 

[  •201  ]  Secondly.     There  is  no  equitable  assignment.     The  *order  of  the 

18th  of  February  was  never  communicated  to  the  plaintiff,  who 
discovered  it  after  the  bankruptcy  and  the  institution  of  the  suit, 
and  it  was  introduced  into  the  bill  by  amendment.  This  order  was 
never  accepted  by  Messrs.  Wootten  or  acted  on  by  them,  and  was 
revocable,  and  has  been  legally  revoked :  Gibson  v.  Mtnet  (4).  They 
also  cited  Rodick  v.  GandeU  (6). 

The  Master  of  the  Bolls: 

I  am  of  opinion  that  the  plaintiff  has  failed  in  all  the  points. 
The  first  question  is,  whether  this  agreement  of  the  25th  of  July, 
1847,  creates  any  trust  of  which  Morrell  can  claim  the  benefit,  and 
I  am  of  opinion  it  does  not.  It  is  true  that  it  recites  the  proceedings 
in  Chancery,  and  that  Messrs.  Wootten  had  requested  Parker  to 
enforce  the  payment,  and  pay  the  sum  of  2,000^.  into  their  Bank  to  his 
account.     (His  Honour  stated  the  general  effect  of  this  agreement.) 

In  the  first  place,  it  is  to  be  observed,  that  this  actual  money  was 
not  required  to  be  set  apart,  as  contended  by  the  plaintiff  to  be  the 
true  construction  of  the  deed.  It  was  to  be  placed  to  Parker's 
account,  and  in  case  he  should  be  called  on  to  repay  the  sum  of 
2,0242.  168.  6d.  to  the  plaintiff,  the  Messrs.  Wootten  agreed  to  pay 
to  Parker  the  sum  of  2,000{.  sterling,  that  is,  out  of  any  monies 
they  thought  fit.  It  is  obvious  that  this  was  a  trust  for  Parker 
alone,  and  none  whatever  for  Morrell.  The  recital  as  to  the  interest 
of  Morrell  is  merely  introduced  for  the  purpose  of  explaining  why 
Parker  might  require  the  return  of  the  money,  and  why  a  special 
provision  was  made.  Parker  ''  says  there  are  circumstances  which 
[  *202  ]  may  make  it  necessary  for  me  to  restore  this  *money,  and  for  that 
reason,  if  my  account  should  be  overdrawn,  you  must  enter  into  an 
agreement  or  condition  to  repay  it,  if  it  should  be  wanted  for  that 
purposa*' 

If  Messrs.  Wootten  had  repaid  it  to  Parker,  and  he  had  put  it 
into  his  own  pocket,  no  one  could  contend  that  Messrs.  Wootten  or 
Parker  had  been  guilty  of  a  breach  of  trust.  I  am  therefore  of 
opinion  that  the  agreement  creates  no  trust  in  favour  of  the  plaintiff, 
but  only  in  favour  of  Parker,  and  that  the  recital  was  only  for  the 

(1)  17  E.  R.  173  (3  Mer.  707).  (4)  2  Bing.  7. 

(2)  30  E.  R  105  (3  Sim.  1).  (6)  91  E.  R  282  (1  D.  M.  ft  Q.  763). 

(3)  99  R  E.  251  (2  My.  &  K.  492). 
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purpose  of  explaining  why  a  trust  was  created  in  his  favour.    I     Morbbll 
think  that  Parker  had  power  of  disposing  of  this  sum,  and  that  if     wootten. 
it  had  been  paid  to  him,  the  defendants  would  not  have  been  liable 
for  a  breach  of  trast. 

Is  there  any  identity  of  the  fund  ?  In  all  cases  where  money  has 
been  followed,  there  has  been  an  actual  identity,  and  it  has  been 
traced  like  a  specific  chattel.  In  Small  v.  Attwood  (i),  that  occurred : 
the  bank  notes  were  traced  into  stock,  and  the  plaintiff  came  and 
attached  that  particular  stock.  Here  there  is  nothing  to  show  that 
the  obligation  is  to  repay  any  particular  sum  of  2,0002.  I  thought 
at  first  there  might  be  some  equity,  but,  on. examination,  I  think 
there  is  not. 

Next,  is  there  any  obligation  on  the  part  of  Messrs.  Wootten  to 
pay  the  plaintiff,  or  is  there  any  equitable  assignment  to  him. 
This  is  put  on  the  document  of  the  18th  February  and  the  other 
circumstances.  There  are  two  classes  of  cases ;  the  first,  where  a 
person  having  money  in  the  hands  of  another,  directs  him  to  pay  it 
to  a  third  party.  In  that  case,  if  the  holder  or  depositee  consents 
so  to  do,  and  the  direction  is  communicated  *to  the  third  person,  the  \  *203  ] 
thing  is  complete,  and  the  payee  can  enforce  the  payment  of  the 
money;  but  it  is  absolutely  necessary  that  the  order  should  be 
communicated  to  the  intended  payee.  The  other  class  of  cases  is 
distinct,  and  is  rather  an  assignment,  as  where  one  man  gives  to 
another  an  order  to  receive  a  sum  out  of  a  particular  fund  due  to 
him  in  the  hands  of  a  third  party.  In  that  case  the  consent  of  the 
depositee  to  pay  is  by  no  means  necessary.  This  is  settled  by  the 
cases  of  Row  v.  Dawson  (2)  and  Ex  parte  South  (•^),  and  other 
cases. 

The  person  entitled  to  the  money  gives  the  order,  which,  being 
communicated  to  the  depositee,  becomes  a  perfect  equitable  assign- 
ment of  so  much  money  in  his  hands  as  is  expressed  in  the  order. 
Neither  of  these  cases  apply  to  the  present.  There  was  an  order  of 
the  18th  February,  by  which  Parker  authorized  and  requested 
Messrs.  Wootten  to  pay  the  sum  of  2,000Z.  to  the  plaintiff;  but  it 
does  not  appear  that  Parker  or  Messrs.  Wootten  communicated  it 
to  the  plaintiff;  on  the  contrary,  it  appears,  that  at  the  time  of 
filing  the  bill,  the  plaintiff  was  ignorant  of  the  fact,  and  discovered 
it  only  from  the  answer,  and  he  then  introduced  it  by  amendment. 

It  is  argued  that  this  is  sufficient,  for  after  the  order  was  given 

(1)  49  E.  R.  113  (Young©,  607).  (3)  19  E.  E.  227  (3  Swanst.  392). 

(2)  1  Vefl.  Sen.  331.        .  . 
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[204] 


Messrs.  Wootten  said,  "  that  they  were  willing  to  pay  the  money 
over."  This  does  not  appear  to  me  to  bring  it  within  the  first 
class  of  cases  ;  and  it  is  manifest  that  it  does  not  come  within  the 
second  class.  The  casual  conversation  in  Oxford,  whether  they 
had  money  ready  or  not,  does  not  appear  to  me  to  be  any  appro- 
priation ;  and  I  think  that  no  case  can  be  cited,  and  no  reasonable 
ground  advanced,  on  which  it  can  be  argaed  to  be  so. 

If  so,  there  is  nothing  more  in  the  case  than  this :  an  order 
given  by  a  man  to  a  banker  to  pay  over  a  sam  to  a  third  person, 
the  banker  does  not  do  it,  and  the  order  is  countermanded.  Can 
the  third  party  insist  on  the  banker  paying  him  the  money  ? 

I  am  of  opinion  that  this  was  a  mere  naked  authority  to  pay, 
which  Parker  had  the  power  of  revoking  if  he  thought  fit — ^he  did 
revoke  it  on  the  8rd  of  March ;  and  this  fund  therefore  forms 
general  assets  to  be  distributed  amongst  Parker's  creditors.  The 
bill  must  be  dismissed ;  and  the  plaintiff  must  pay  the  costs. 


1852. 
Ave.  10. 

JlidU  Court. 
BOMILLY, 

M.R. 

[204] 


DUNCAN  V.  WATTS  (1). 

(16  Beav.  204-205.) 

A  bequest  of  an  annuity  to  an  executor,  for  his  trouble  in  the  conduct 
and  management  of  the  testator's  affairs,  has  no  priority  over  other  legacies, 
in  case  of  a  deficiency,  and  it  must  abate. 

The  testator,  who  had  Jamaica  estates,  by  his  will  bequeathed 
as  follows : 

''As  my  acting  executor  and  trustee  in  England  will  have 
considerable  trouble  in  the  conduct  and  management  of  the  affairs 
of  my  estate  in  this  country,  for  which  he  would  otherwise  have  no 
legal  claim  to  compensation,  I  give  and  bequeath  to  such  one  of  my 
executors  of  the  trust  of  this  my  will  in  England,  so  long  as  he 
shall  act  therein,  one  annuity  or  yearly  sum  of  lOOL  of  lawful 
money  of  Great  Britain,  to  be  paid  half-yearly,  the  first  payment 
to  be  made  at  the  end  of  six  months  after  my  decease." 

There  being  a  deficiency  for  the  payment  of  all  the  legacies, 


[  205  ]  Mr.  R,  Palmer  and  Mr.  E.  F.  Smith  argued,  that  the  legacy  to 

the  executor  had  priority  and  was  not  liable  to  abate,  for  it  was 
given  for  the  purchase  of  his  future  services,  to  be  rendered  to  the 
testator's  estate. 


(1)  In  re  J.  Thorlty  [1891]  2  Ch.  613,  60  L,  J.  Ch.  637,  64  L.  T.  516,  0,  A, 
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Mr.    MaHindale,     contra,     cited     The    Attorney-General    v.      Ddkgan 
liobins  (1).  /Watts. 

Ths  Masteb  of  thb  Bolls  : 

Toa  need  not  argue  that  point.    I  cannot  accede  to  the  claim  of 
the  executor. 


BARTON  V.  WHITCOMBE. 

(16  Bear.  205—207.) 

[Substituted  service  on  a  defendant  who  is  evading  service,  see  now  Orders 
X.  andl^XVII.,  r.  6.1 


1852. 
Nov.  10. 


SANDEB8  V.  EODWAY. 

(16  Beav.  207-212  ;  S.  C.  20  L.  T.  0.  S.  122.) 

Courts  of  equity,  recognizing  the  validity  of  separation  deeds,  will 
enforce  them. 

By  a  separation  deed,  a  husband  covenanted  with  his  wife's  father,  that 
his  wife,  during  her  life,  might  live  separate  from  him,  that  he  would  not 
sue  her  in  the  Ecclesiastical  Court  for  living  separate  ;  that  he  would  not 
molest,  &c.  her,  nor  claim  any  of  her  property ;  and  her  father  covenanted 
with  the  husband  to  maintain  her  and  indemnify  him.  Upon  an  infraction 
of  the  covenant,  by  the  husband  molesting  his  wife,  he  was  restrained  by 
injunction. 

In  1828,  the  defendant  John  Bodway  married  Elizabeth  Sanders. 

Differences  having  arisen,  they,  in  1834,  agreed  to  separate, 
whereupon  a  deed,  dated  the  19th  of  February,  1884,  was  executed, 
which  was  made  between  the  defendant  John  Bodway  of  the  one 
part,  and  Benjamin  Sanders  the  elder  (the  father  of  Mrs.  Bodway) 
and  Benjamin  Sanders  the  younger  (her  brother)  and  Mrs.  Bodway 
of  the  other  part,  whereby,  after  reciting  the  existing  differences 
and  the  agreement  to  separate  upon  the  terms  after  mentioned, 
John  Bodway  covenanted  with  Benjamin  Sanders  the  elder  and 
Benjamin  Sanders  the  younger,  their  executors,  administrators  and 
assigns,  that  he  John  Bodway  would  permit  and  suffer  Elizabeth 
Bodway,  from  time  to  time  and  at  all  times  from  thenceforth, 
during  her  natural  life,  to  live  separate  and  apart  from  him,  and  to 
reside  and  be  in  such  place  and  places,  and  family  and  families,  and 
with  such  relations  and  friends  and  other  persons,  and  to  follow 
and  carry  on  such  trade  or  business  as  sbe  from  time  to  time,  at 
her  will  and  pleasure,  notwithstanding  her  present  coverture  and 

(1)  2  P.  Wms.  25. 


1862. 
Nov.ll. 

RolU  Court. 

BOHILLT, 

M.R. 
[207] 


102  1852.    CH.    16  BEAV.  207—209.  [b.r- 

Samdbbb      as  if  she  were  ekferne  sole  and  unmarried,  should  think  fit ;  and  that 

BoDWAY.  b^  •'^o^^  Bodway  would  not,  at  any  time  or  times  thereafter,  sue 
her,  the  said  Elizabeth  Bodway,  in  the  Ecclesiastical  Court  or  any 
other  Court  for  living  separate  or  apart  from  him,  or  to  compel  her 
no  cohabit  with  him,  or  sue,  molest,  disturb  or  trouble  her  for  such 
living  separate  and  apart  from  him,  or  any  other  person  or  persons 

[  •208  J  whomsoever,  for  receiving,  harbouring  *or  entertaining  her ;  nor 
would,  without  her  consent,  visit  her,  or  knowingly  come  into  any 
house  or  place  where  she  might  dwell,  reside  or  be,  or  send  or 
cause  to  be  sent  any  letter  or  message  to  her.  He  then  covenanted 
not  to  claim  or  interfere  with  her  present  or  any  future  acquired 
property. 

And  Benjamin  Sanders  the  elder  thereby  for  himself,  his  heirs, 
executors  and  administrators,  covenanted  with  John  Bodway,  that 
he  Benjamin  Sanders  would,  during  the  remainder  of  her  life, 
clothe,  maintain  and  keep  Elizabeth  Bodway,  and  would  indemnify 
John  Bodway  from  all  debts  which  she  might,  at  any  time  there- 
after, contract  or  incur ;  and  that  he  Benjamin  Sanders  would  not 
thereafter  (but  subject  nevertheless  and  without  prejudice  to  the 
proviso  thereinafter  contained)  sue,  arrest  or  prosecute  John  Bod- 
way or  require  from  him  a  debt  of  800/,  owing  to  him.  And 
Elizabeth  Bodway  thereby  agreed  that  she  would  not,  at  any  time 
thereafter,  claim  or  demand  dower,  freebench  or  thirds,  and 
would  release  her  right  thereto,  in  manner  therein  mentioned. 

Benjamin  Sanders  the  elder  survived  his  son,  and  died  in 
March,  1852,  having,  by  his  will,  bequeathed  a  considerable  sum  of 
money  in  trust  for  the  separate  use  of  Mrs.  Bodway.  After  her 
father's  death  Mrs.  Bodway  resided  with  her  brother. 

The  defendant,  who  had  hitherto  adhered  to  the  stipulations 
contained  in  the  separation  deed,  had  lately,  with  a  view  of  making 
better  terms  for  himself,  insisted,  that  the  deed  of  separation  was 
invalid,  and  on  his  right  to  the  possession  of  his  wife.  He 
had  called  at  the  house  where  she  was  residing,  and  required  to 
see  her. 

[  '209  ]  A  meeting  took  place  between  the  defendant  John  *Bodway  and 

the  solicitor  of  Mrs.  Bodway  and  her  brother,  which  was  detailed 
in  the  affidavit.  At  the  meeting  John  Bodway  expressed  himself 
as  follows:  "I hope  and  trust  I  shall  not  commit  any  crime  or 
sin  ;  I  have  not  committed,  and  do  not  intend  to  commit,  any 
breach  of  the  peace,  but  I  will  have  my  end,  and  the  magistrates 
have  no  jurisdiction,  at  least  it  is  very  doubtful.    I  am  a  most 
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desperate  and  determined  man,  and  come  what  will,  at  any  risk,  I  Sandkbs 
^ill  have  my  end.  I  know  that  I  have  infringed  upon  the  deed  of  booway. 
separation  by  calling  at  the  cottage  (meaning  where  Elizabeth 
Bodway  was  residing) ;  bat  it  is  ray  determination  to  get  possession 
of  Mrs.  Bodway,  and  I  will  follow  her  wherever  she  goes,  and,  if  I 
cannot  do  so  without,  I  will  advertize  in  the  public  newspapers. 
I  am  determined  in  the  course  I  shall  pursue;  I  have  been 
endeavouring  to  take  apartments  in  Bromsgrove  (where  she 
resided),  but  I  have  not  succeeded ;  I  shall  leave  Gloucester  entirely, 
and  come  to  live  at  Bromsgrove,  and  I  will  take  every  opportunity 
possible  of  seeking  for  and  finding  and  taking  Mrs.  Bodway.  I 
know  I  am  about  to  take  a  desperate  step,  and  that  I  stand  on  the 
brink  of  a  precipice,  but  nevertheless  I  am  determined.  This  is 
not  a  mere  threat  I  assure  you,  I  am  determined  to  do  it."  He 
added,  that  he  meant  to  use  every  means  in  his  power  to  get 
possession  of  Mrs.  Bodway. 

A  bill  was  filed  by  Mrs.  Bodway  and  her  brothers  (who  were  the 
executors  of  her  father),  praying  simply  an  injunction  to  restrain 
the  defendant  John  Bodway  from  compelling  Elizabeth  Bodway  to 
cohabit  with  him,  and  from  molesting,  disturbing  or  troubling  her 
for  living  separate  and  apart  from  him ;  and  also  from  molesting, 
disturbing  or  troubling  any  other  person  or  persons  whomsoever, 
for  receiving,  harbouring  or  entertaining  her ;  and  from  (without 
her  consent)  visiting  her,  *or  knowingly  going  into  any  house  or  [  *2io  ] 
place  where  she  might  dwell ;  or  sending  any  letter  or  message 
to  her;  and  from  endeavouring  or  making  any  attempt  to  get 
possession  of  her  person;  and  from  in  any  manner  molesting  or 
annoying  her. 

A  motion  was  now  made  for  an  injunction  in  the  terms  of  the 
prayer  of  the  bill. 

Mr.  R.  Palmer  and  Mr.  Renshaw,  in  support  of  the  motion, 
argued,  that  the  deed  being  for  valuable  consideration  and  valid, 
the  Court  would  restrain  its  violation  by  the  defendant.  They 
cited  Jones  v.  Waite  (i),  Wilson  v.  Wilson  (2),  and  Lumley  v. 
Wagner  (3). 

Mr.  Rogers,  contra,  argued,  that  the  covenants  were  contrary  to 
the  policy  of  the  law  and  to  morality,  and  such  as  this  Court  had 
never  been  in  the  habit  of  enforcing,  and  that  the  plaintiffs  ought 

(1)  9  a.  &  Fin.  101.  (3)  91  B.  B.  193  (1  D.  M.  &  G.  604). 

(2)  73  £.  B.  15S  (1  H.  L.  G.  638). 


104  1852.    CH.    16  6EAV.  210—214.  (&.%. 


Sanders      to  be  left  to  tbeir  legal  rights.     That  this  Court  would  interfere,  as 
RoDWAY.      to  the  rights  of  property,  as  between  husband  and  wife,  but  not  in 
questions  relating  to  the  restitution  of  conjugal  rights. 

The  Master  of  the  Bolls  (without  hearing  a  reply)  : 

I  think  this  is  a  case  in  which  the  plaintiffs  are  entitled  to  an 
injunction  in  the  terms  of  the  deed.  It  is  perfectly  true  (as  Mr. 
Rogers  observed)  that  this  Court  does  not  interfere  with  any  ques- 
tion respecting  the  restitution  of  conjugal  rights,  and  leaves  such 
questions  entirely  to  the  Ecclesiastical  Court ;  but  this  Court  deals 
with  covenants  which  parties  enter  into ;  and  if  a  person  chooses 
[  *2ii  1  to  enter  into  a  covenant  restraining  himself  ^frorn  proceeding  in  a 
matter  in  respect  of  which  this  Court  may  not  have  jurisdiction, 
yet  having  jurisdiction  in  matters  of  contract,  the  Court  will 
restrain  him  from  violating  his  covenant.  All  that  I  have,  there- 
fore, to  consider  is,  whether  this  is  a  valid  deed,  and  executed  by 
the  husband,  and  if  so,  whether  he  has  done  acts  in  violation  of  it. 
If  he  disputes  the  validity  of  the  deed,  he  may  institute  any  suit  he 
may  think  fit  in  this  Court  to  set  it  aside:  but  this  Court  has 
undoubtedly,  in  a  great  number  of  cases,  held,  that  deeds  of 
separation  entered  into  between  the  husband  and  wife,  with  the 
interposition  of  trustees,  who  covenant  to  indemnify  the  husband 
against  his  wife's  debts,  are  such  as  it  will  enforce.  The  cases  are 
numerous  on  the  point. 

I  am  of  opinion  that  this  is  a  deed  of  that  description,  and  that 
the  Court  will  accordingly  execute  and  enforce  the  trusts  contained 
in  it,  so  long  as  it  stands  ;  that  is,  until  it  shall  have  been  set  aside 
by  some  decree  of  this  Court  made  in  a  suit  properly  instituted  for 
that  purpose. 

The  question  here,  is  not  whether  the  husband  or  wife  are 
persons  of  respectability,  but  whether  the  parties  have  entered  into 
a  legal  deed  which  binds  them  to  certain  acts,  the  violation  of  the 
covenants  contained  in  which  this  Court  will  prevent.  I  am  of 
opinion  that  this  defendant  has  covenanted  not  to  molest  the  wife, 
and  not  to  interfere  with  her  in  the  manner  in  which  he  is  now 
doing ;  and  I  am  of  opinion,  therefore,  that  I  must  restrain  him 
from  taking  that  course. 

It  appears  to  me,  that  the  bill  ought  properly  to  seek  the  execu- 
tion of  the  trusts  of  the  deed,  and  the  performance  of  the  covenants, 
one  of  which,  on  the  part  of  the  *husband,  is,  not  to  do  those  acts 
which  by  the  aflSdavit  it  appears  he  is  now  doing. 


VOL.  xcvi.J  1852.    CH.    16  BEAT,  212.  105 

The  bill  ought  also  to  state  that  this  is  not  a  covenant  which  Sandehb 
expired  with  the  death  of  the  father  of  the  lady.  By  the  deed  it  .bodwat. 
appears  to  be  a  covenant  which  binds  his  heirs  and  executors. 
Treating  it,  as  I  think  I  am  entitled  to  do,  as  a  bill  for  the  execu- 
tion of  the  tmsts  and  the  performance  of  the  covenants  of  the  deed, 
and  being  of  opinion  that  the  husband  has  violated  them,  I  must 
retrain  him  from  so  doing,  and  there  must  therefore  be  an 
injunction  in  the  terms  of  the  deed. 


RHODES  V.  BUCKLAND.  i862. 

(16  Beav.  212—219 ;  S.  0.  16  Jur.  1005.)  ^'ov^2. 

A  puisne  incumbrancer  offered  to  pay  off  the  first  mortgagee,  wbicb,  ^^  C<mrt. 

being  declined,  he  filed  a  bill  to  compel  a  transfer.    The  first  mortgagee  Rom  illy, 

having  afterwards  proceeded  to  sell  the  property,  was  restrained  from  ^'^ 

transferring  the  first  mortgage  and  parting  with  the  legal  estate  and  title  I  ^^^  1 
deeds. 

In  1826, 1827  and  1828,  Mr.  Trevanion,  by  four  several  deeds, 
mortgaged  part  of  his  Cornwall  estates  to  Messrs.  Goode  and  Mr. 
Bolitho  respectively.  The  first  mortgage  deed  contained  a  power 
of  sale. 

Mr.  Trevanion  afterwards  executed  a  great  number  of  incum- 
brances and  entered  into  subsequent  dealings  in  respect  of  the 
whole  estate,  which  were  of  a  very  complicated  nature.  It  is 
sufficient,  however,  for  the  present  purpose,  to  state,  that  the 
plaintiff  was  a  mortgagee  of  the  whole  of  the  estates,  subject  to  the 
mortgages  of  1826,  1827  and  1828,  or  part  of  them. 

The  defendants,  Buckland,  Cockell  and  Fan's,  recently  obtained 
transfers  to  them  of  Coode's  and  Bolitho^s  mortgages ;  and  on  the 
20th  of  February,  1852,  the  "^plaintiff,  Mrs.  Rhodes,  gave  notice  to  [  *213  ] 
them  that  she  was  the  next  incumbrancer,  that  she  would  pay  off 
the  amount  of  their  mortgages  at  the  end  of  six  months,  and 
warning  them  not  to  deal  with  the  mortgages  or  the  property,  she 
being  even  then  willing  to  pay  them  off. 

On  the  13th  of  August,  just  previous  to  the  expiration  of  the  six 
months,  she  requested  to  be  informed  of  the  amount  claimed  to  be 
due,  and  to  appoint  a  time  and  place  to  redeem  and  arrange  as  to 
the  settlement  of  the  transfers. 

On  the  17th  of  May,  1862,  the  solicitors  of  the  three  defendants 
answered,  "  We  have  received  notice  from  Mr.  Ivimy  of  his  prior 
right    to    redeem;    and   our    clients,   being  contented   with   the 
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RH0DB8      secarities  they  hold,  have  instructed  us  to  decline  receiving  their 
BooKLAKD.    principal  money  and  interest  from  the  parties  mentioned  in  your 
notice." 

On  the  28th  of  August,  the  plaintiff,  Mrs.  Bbodes,  filed  her  bill 
against  the  three  defendants  and  others  (omitting,  however,  Mr. 
Trevauion),  and  after  stating  the  above  circumstances  and  her 
desire  to  get  in  the  prior  incumbrances  to  enable  her  to  exercise 
her  own  power  of  sale  over  the  property,  prayed  a  declaration,  that 
upon  payment  of  the  sums  aforesaid,  she  was  entitled  to  assign- 
ments of  Goode's  and  Bolitho's  mortgages,  and  to  have  the  legal 
estate  conveyed  to  her,  and  for  an  injunction  as  after  stated. 

After  this,  on  the  7th  of  October,  1852,  the  plaintiff  received 
notice  from  the  three  defendants  that  they  had  contracted  to  sell 
the  property  to  Mr.  H.  C.  T.  On  the  same  day,  the  plaintiff 
required  the  defendants  to  give  an  undertaking  not  to  deal  with  the 
[  *214  ]  securities  or  *the  legal  estate,  except  under  the  order  of  the  Court. 
This  the  defendants  declined  to  give. 

It  was  now  moved,  on  behalf  of  the  plaintiff,  as  follows :  That 
upon  payment  by  the  plaintiff  to  the  defendants,  Buckland,  Cockell 
and  Faris,  of  what  was  claimed  by  them  to  be  due,  in  respect  of  all 
principal  and  interest  now  due  and  to  become  due  at  the  time  of 
such  payment,  upon  the  mortgage  securities  of  1826,  1827  and 
1828 ;  and  also  upon  payment  of  wliatever  sum  might  be  claimed 
to  be  due  and  owing  to  them,  for  or  in  respect  of  costs,  down  to  the 
filing  the  bill,  or  upon  payment  of  the  same  into  Court  (in  case  the 
defendants  should  persist  in  refusing  or  declining  to  receive  the 
same  from  the  plaintiff,  the  defendants  might  be  ordered  to  transfer 
to  the  plaintiff),  or  as  she  might  direct  or  appoint,  the  legal  estate 
in  the  hereditaments  and  premises  comprised  in  the  said  mortgage 
securities;  or  that  the  defendants,  Buckland,  Cockell  and  Faris, 
might  be  restrained,  until  the  hearing  of  this  cause,  by  the  order 
and  injunction  of  this  Court,  from  transfening  or  assigning  the 
said  mortgage  securities  or  any  part  thereof,  or  from  conveying 
away  or  otherwise  dealing  with  the  legal  estate  in  the  heredita- 
ments comprised  in  the  said  mortgage  securities,  or  parting  with 
the  title  deeds  relating  thereto,  except  under  the  order  of  this 
Court. 

Mr.  Willcock  and  Mr.  Tennant,  in  support  of  the  motion.  *  *  * 

[  215  ]  Mr.  R.  Palmer,  Mr.  Erskine,  Mr.  Shaplei'  and  Mr.   G.  L. 

Russell,  for  other  parties. 
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Mr.  Lloyd  and  Mr.  J.   V.  Prior,  for  the  three  defendants  in      Rhodes 
vhom  the  first  mortgages  were  vested,  and  Buokland. 

Mr.  Roupeli  and  Mr.  Renshaw,  for  trustees  in  the  same  interest, 
[cited  James  v.  Biou  (l)  : 

A  second  mortgagee  has  no  right  to  compel  the  first  mortgagee  to 
transfer  to  him  his  first  mortgage,  on  payment  of  what  is  due,  or  to  call 
on  the  mortgagor  to  join  in  such  transfer :  Ramabottom  v.  WcUlis  (2). 

Secondly.     Bhodes  has  covenanted  not  to  take  any  proceedings       [  2L6  ] 
for  a  limited  time,  which  has  not  yet  expired  (s).    So  long  as  the 
mortgagor  cannot  be  foreclosed,  the  prior  mortgage  cannot  be 
redeemed  :  Ramsbottom  v.  Wallis  (4). 

Thirdly.  The  pendency  of  a  suit  will  not  deprive  a  mortgagee 
of  any  of  his  rights  or  prevent  his  exercising  all  his  powers :  Cockell 
V.  Bacon  (s).] 

The  Mastbb  of  the  Bolls  (without  hearing  a  reply)  :  [^17] 

If  the  plaintiff  will  confine  her  application  to  the  last  branch  of 
the  notice  of  motion,  I  think  she  is  entitled  to  it. 

The  question  to  be  determined  in  this  case  is,  whether  the 
plaintiff  has  a  right  to  redeem.  It  has  been  remarked,  as  against 
the  plaintiff,  that  I  cannot  determine,  in  this  stage  of  the  cause, 
that  she  has  a  right  to  redeem,  and  that  I  cannot  now  give  her  the 
fruits  of  redemption,  without  determining  that  she  has  a  right  to 
redeem.  Now,  if  I  cannot  determine  the  question  in  the  plaintiff's 
favour,  neither  can  I  determine  it  against  her ;  and  if  I  were  to 
refuse  to  make  an  order,  I  should  be  now  determining,  that  the 
plaintiff  will  not  be  able  to  make  out  any  right. 

There  are  questions  of  considerable  nicety,  which  may  have  to  be 
determined  as  to  the  right  to  redeem ;  and  I  concur  in  this  part  of 
the  defendant's  argument :  That  if  a  plaintiff  comes  forward,  on  a 
bill  to  redeem,  and  asks  to  restrain  a  transfer,  he  is  bound  to  make 
out  a  privid  facie  case,  and  cannot,  as  a  stranger,  say,  ''  I  am 
entitled  to  redeem,  and  restrain  the  transfer  of  the  legal  estate." 
That  is  all  that  is  decided  by  James  v.  Biou,  and  to  that  extent  I 
concur.  But  I  am  of  opinion  that  the  plaintiff  has  made  out  a 
primd  facie  case,  and  that  she  is  an  incumbrancer  on  the  property, 
but  in  what  rank,  or  who  are  the  persons  entitled  to  redeem  or 
foreclose,  I  express  no  opinion.     If  I  were  to  say,  that  pending 

(1)  19  B.  B.  200  (3  Swaust.  241).  (3)  See  ante,  p.  73. 

(2)  Coote  on  Mortgages,  App.  (4)  Coote,  704,  2nd  ed. 
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Bhodbs  the  suit,  the  defendants  may  sell  the  property  under  the  power  of 
jBaoKLAKD.  sale,  and  make  a  conveyance  and  *tran8fer  of  the  legal  estate,  I 
[  •218  ]  should,  on  this  motion,  be  determining  that  the  plaintiff  has  no 
right;  for  if  she  went  on  and  established  her  right  to  redeem, 
it  would  be  impossible  for  her  to  obtain  any  benefit  at  the  hearing, 
as  the  purchaser,  under  the  execution  of  the  power,  would  get  a 
title  to  the  estate.  I  am  of  opinion,  that,  under  the  circumstances 
of  this  case,  the  principle  of  protection  of  the  property  pending 
litigation  ought  to  be  applied,  so  as  to  induce  me  to  restrain  any 
dealing  with  the  legal  estate,  until  I  can  determine  the  rights. 
The  argument  of  the  defendants  has  tended  to  the  very  same  con- 
clusion ;  for  they  say,  that  the  Court  cannot  deal  with  the  legal 
estate,  until  it  sees  who  is  entitled  to  it.  In  this  I  concur  ;  but  am 
I  to  allow  the  defendants  to  do  that  which  the  Court  itself  will  not 
do  ?  I  am  of  opinion  I  ought  not,  and  that  I  ought  to  protect  the 
property  until  it  can  be  seen  who  is  entitled  to  it. 

There  are  various  circumstances,  in  this  case,  which  induce  me  to 
consider  that  I  ought  not  to  allow  this  dealing  with  the  legal  estate. 
In  February,  1852,  notice  was  given  to  the  defendants  to  redeem, 
and  in  August,  when  the  notice  was  about  expiring,  the  plaintiff 
said,  "  I  am  ready  to  pay;  let  me  know  the  amount  due  to  you." 
The  defendants  answer,  "We  do  not  wish  to  be  paid  off;  we 
dispute  your  title  to  redeem."  Thereupon  the  plaintiff  files  her  bill 
for  redemption,  and  after  that  bill  has  been  filed  and  process  has 
been  served,  the  defendants  enter  into  a  contract  for  selling  the 
estate,  so  as  to  defeat  the  whole  object  of  the  suit.  The  plaintiff  asks 
that,  while  the  matter  is  in  dispute  and  discussion,  the  defendants 
may  be  prevented  defeating  the  sole  objects  of  her  suit. 

It  is  obvious,  that  if  this  be  allowed,  any  first  mortgagee,  by 

[  -iio  ]      collusion  with  the  mortgagor  (which  I  do  not  *impute  in  this  case), 

might  wholly  defeat  the  rights  and  title  of  any  puisne  incumbrancer. 

I  cannot,  therefore,  in  this  state  of  the  case,  refuse  to  protect  the 

property  until  I  see  to  whom  it  belongs. 

It  is  said,  that  this  suit  is  so  framed,  that  no  decree  could  be  made 
at  the  hearing ;  but  it  is  obvious,  that  the  form  of  the  record  might 
be  amended,  so  as  to  bring  all  persons  necessary  to  litigate  the 
question  before  the  Court,  and  then  it  would  be  determined  as 
against  all  persons  interested  in  it. 

I  am  of  opinion,  that  the  plaintifif  is  not  entitled  to  any  of  the 
early  portion  of  her  motion  ;  but  that  she  is  entitled  to  an  order 
restraining  the  three   defendants  from  assigning  the  mortgages. 


TOi*.  xcn.] 
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and  dealing  with  the  legal  estate,   until  the  hearing  or  further      Rhodes 
order. 

Mr.  Willcock : 
Will  the  order  extend  to  the  delivery  of  the  title  deeds  ? 

Thb  Masteb  of  the  Bolls  : 

No  ;  I  cannot  make  any  such  order  as  to  the  title  deeds.  The 
mortgagee  is  entitled  to  them. 

Abstract  of  Order.  —  Injunction  against  "  transferring  or 
assigning  the  mortgage  securities,"  and  from  **  conveying  away  or 
otherwise  dealing  with  the  legal  estate,  in  the  hereditaments  com- 
prised in  the  mortgage  securities,  or  parting  with  the  title  deeds 
relating  thereto/'  until  the  hearing  of  this  cause,  or  the  further 
order  of  this  Court. 


In  re  MOYLAN  (1). 

(16  Beav.  220—222.) 

In  1839  A.  B.  took  the  benefit  of  the  Insolvent  Debtors  Act,  but  no 
judgment  was  entered  up  pursuant  to  the  Judgments  Act,  1838  (1  &  2 
Yict.  c.  110),  8.  87  :  Held,  on  his  death,  that  a  scheduled  creditor  had  no 
remedy  against  his  assets. 

On  the  9th  of  April,  1838,  Denis  Greagh  Moylan  (deceased) 
became  indebted  on  bond  to  Thomas  Fee  in  951. 

On  the  1st  of  October,  1889,  Moylan  was  discharged  under  the 
Insolvent  Act,  and  the  debt  of  Fee  was  comprised  in  the  schedule. 
No  judgment  was  ever  entered  up,  under  the  warrant  of  attorney 
executed  by  Moylan  on  the  occasion,  pursuant  to  the  1  &  2  Yict. 
c.  110,  s.  87.  Moylan  died  in  1849,  and  an  order  having  been 
made,  under  Sir  George  Turner's  Act,  for  the  administration  of  his 
estate,  the  Master  admitted  the  claim  of  Fee  for  principal  and 
interest  upon  the  bond,  as  a  liability  certain  against  his  estate.  It 
was  now  moved,  on  behalf  of  his  executrix,  that  the  claim  might  be 
disallowed. 

Mr.  R.  Palmer  and  Mr.  Trippy  in  support  of  the  motion  : 

No  judgment  having  been  entered  up,  there  was  no  possibility  of 
reaching  either  the  person  or  estate  of  the  debtor,  except  under 
such  a  judgment,  and  none  can  be  entered  up  after  the  debtor's 

(1)  In  re  Smith  (1883)  24  Ch.  D.      and  Closure)  Act,  1887  (50  &  51  Yict. 
672,  52  L.  J:  Ch.  921,  49  L.  T.  297.      c.  66).— O.  A.  S, 
S^  now  the  Bankruptcy  (Ditichar^ 


1852. 
Aov,  12. 

Bolls  Con)i. 

ROMILT.Y, 

M.R. 
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In  xe  death  :  Harden  v.  Forsyth  (1).  Under  [b.  91]  the  old  debt  is  cancelled 
and  a  new  obligation  created  by  virtue  of  the  jadgment,  if  entered 
up.  There  is  no  remedy  at  law,  and  therefore  none  in  equity. 
The  Master  relied  on  the  cases  of  Barton  v.  Tatter  sail  (2)  and 
[  •221  ]  Ward  V.  Painter  (3),  *but  they  do  not  apply.  This  case  is  governed 
by  Thonias  v.  Pinnell  (4),  where  no  judgment  had  been  entered  np. 

Mr.  Selwyn,  for  the  creditor : 

The  Court  did  not  intend,  in  the  case  of  Thomas  v.  Pinnell  (4), 
to  overrule  the  two  prior  decisions,  one  of  which  was  affirmed  by 

Lord   COTTBNHAM.       ♦      *      * 

The  Master  of  the  Bolls: 
[  *222  ]  I  think  the  Master  has  miscarried,  and  that  the  cases  *of  Ward 

V.  Painter  and  Barton  v.  Tatteraall  do  not  support  his  finding.  The 
Insolvent  Act  must  receive  the  same  construction  in  equity  as  at 
law,  and  the  91st  section  appears  to  me  to  discharge  the  insolvent 
debtor  and  his  estate  from  all  suits  and  actions,  except  under  the 
judgment.  In  Ward  v.  Painter  and  Barton  v.  Tattersall  recogni- 
zances had  been  entered  into  according  to  the  Act  applicable  to 
those  cases,  and  it  is  quite  consistent  with  my  decision  in  Thomas 
V.  Pinnellf  that  there  should  be  a  remedy  in  those  cases,  and  none 
in  a  case  where  no  judgment  has  been  entered  up  under  the  subse- 
quent statutes. 

I  am  of  opinion  that  the  right  at  law  is  gone,  and  by  analogy  the 
right  in  equity  is  lost.  It  is  not  necessary  to  determine  whether 
the  debt  exists  or  not ;  it  is  sufficient  to  say,  that  all  remedies  are 
gone.  Thomas  v.  Pinnell  is  consistent  with  Ward  v.  Painter  and 
Barton  v.  Tattersall,  and  I  proceed  on  the  same  principle,  namely 
that  the  remedy  depends  on  the  provisions  of  the  statute,  which 
gives  none  except  under  a  judgment  to  be  entered  up  against  the 
insolvent  debtor. 

In  this  case  the  claimant  has  no  remedy,  and  the  report  of  the 
Master  must  therefore  be  varied. 

(1)  1  Q.  B.  177.  (3  )  48  R.  R  821  <o  My.  &  Cr.  298). 

(2)  32  E.  R.  204  (1  Ruse.  &  My.    (4)  92  R.  R.  356  (15  Beav.  148). 
237). 
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BRA8SEY  V.  CHALMERS.  iss^. 

(16  Beav.  223—235.)  x^oi.  13. 

[Beveraed  on  appeal  as  to  one  point,  as  reported  in  4  D.  M.  &  G.  223,  but  it 
became  unneoeesary  for  the  Court  of  Appeal  to  decide  the  other  point,  viz., 
whether  a  power  to  sell  and  dispose  of  property  comprising  an  undivided  share 
of  real  estate  authorized  a  partition.  This  point  was  considered  by  the  Master 
OP  THE  Bolls  to  have  been  completely  settled  by  Lord  Eldon  in  MrQueeii  y. 
Farquhar^  8B.B.212(11  Yes.  4H7),  and  a  note  of  this  part  of  the  judgment  of 
the  Master  of  the  Rolls  may  be  conveniently  preserved  in  the  report  of  the 
appeal  in  a  later  volume  of  the  Revised  Reports.— 0.  A.  S.] 


8TAN8FIELD  v.  H0B80N.  i852. 

(16  Beav.  236 ;  S.  C.  20  L.  T.  0.  S.  106.)  M»r^l8. 

[Affirmed  on  appeal  as  reported  in  3  D.  M.  &  G.  620.] 


PEGG  V.  WISDEN  (1).  i852. 

(16  Beav.  239—245 ;  S.  0.  16  Jur.  1105 ;  1  W.  R.  43 ;  20  L.  T.  0.  S.  174.)  -^'^«. 

A  tenant  was  to  have  a  purchasing  clause,  at  any  time  within  nine  years,     J^^^  Qmri, 
by  giving  three  months  notice.    He  gave  the  notice  at  the  end  of  four      Romillt, 
years,  and  delays  occurring,  the  three  months  elapsed.    Afterwards,  the 
landlord  threatened  hostile  measures  to  compel  a  completion,  but  subse-         ^  ^^^  ^ 
quently  gave  notice,  that  unless  the  purchase  should  be  completed  within 
six  weeks,  he  should  treat  the  notice  void  and  the  right  of  purchasing  as 
forfeited.    The  purchase  was  not  completed  within  the  six  weeks :  Held, 
first,  that  though  a  conditional  right  to  purchase  must  be  strictly  complied 
with,  yet  time  was  not,  in  this  case,  of  the  essence  of  the  contract ;  secondly, 
that  if  it  had  been,  it  was  waived  by  the  landlord's  insisting  on  the  contract 
after  the  expiration  of  the  three  months ;  thirdly,  that  time  was  not  made 
of  the  essence  of  the  contract  by  the  notice ;  and,  fourthly,  that  six  weeks 
was  not,  under  the  circumstances,  a  reasonable  time. 

A  purchaser  having  retained  the  abstract  for  five  months,  made  no 
objections  to  the  title,  but  simply  required  the  vendor  to  verify  the 
abstract  with  the  title-deeds :  Held,  that  he  must  be  deemed  to  have 
accepted  the  title. 

On  the  2l8t  of  April,  1846,  the  plaintiff  entered  into  a  contract  with 
the  defendant,  which  was  expressed  in  a  letter  addressed  by  the  plain- 
tiff to  the  defendant,  in  the  following  terms :  "  Deab  Sir, — I  undertake 
and  agree  to  hire  of  you  the  house  and  buildings  called  New  England 
Farm,  at  a  rental  of  1002.  per  annum,  from  the  24th  June  now 
next  ensuing,  together  with  the  land,  being  ahout  five  acres,  and  I 
agree  to  pay  down  to  you,  on  that  day,  the  sum  of  650L,  and  it  is 
understood  and  agreed,  that  I  am  to  have  a  purchasing  clause  of 

(1)  Craw/kjTd  v.  Toogood  (1879)  13  649;  Qrwn  v.  Sevin  (1879)  13  Ch.  D. 
Ch.  D.  163,  49  L.  J.  Ch.  108,  41  L.  T.      589,  49  L.  J.  ()h.  166,  41  L.  T.  724. 
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Pbgo        the  said  estate,  at  any  time  within  nine  years,  by  giving  you  three 
WiBDEs.     months  notice,  for  the  sum  of  2,5002.  in  addition  to  the  sum  of 
650Z." 

The  plaintiff  paid  the  650!.,  entered  into  possession,  and  made 
alterations  and  improvements  on  the  property. 
[  240  ]  On  the  14th  of  May,  1850,  the  plaintiff  gave  the  defendant  notice  to 

purchase,  and  required  an  abstract  of  title,  which  was  not  sent  until  the 
4th  of  July.  The  three  months  expired  on  the  14th  of  August,  after 
which,  on  the  4th  of  September,  the  defendant's  solicitor  wrote  as 
follows :  "  It  is  now  more  than  three  months  since  Mr.  Pegg  gave 
notice  of  his  intention  to  purchase,  and  our  client  is  very  urgent. 
We  should  be  very  sorry  to  take  any  hostile  measures,  but  shall  be 
obliged  to  do  so,  if  there  be  any  further  delay,  and  hope  to  hear 
from  you  without  loss  of  time." 

On  the  2nd  of  November,  the  defendant  gave  the  plaintiff  notice, 
that  unless  he  completed  his  purchase  on  or  before  the  14th  of 
December,  1850,  he  should  treat  the  notice  of  purchase  void,  and 
the  right  of  purchase  as  forfeited.  On  the  5th  of  December,  the 
plaintiff's  solicitor  applied  to  know  where  the  deeds  might  be 
examined,  which  application  was  answered  on  the  6th  of  December, 
and  disputes  then  arose  as  to  the  costs  to  be  borne  by  the  defen- 
dant, and  some  profitless  correspondence  took  place  on  the  subject. 
The  six  weeks  having  expired  on  the  14th  of  December,  the 
defendant  refused  to  complete,  and  the  plaintiff  filed  his  bill  for  a 
specific  performance  on  the  10th  of  January,  1851.  The  cause  now 
came  on  for  hearing. 

Mr.  R,  Palmer  and  Mr.  Bevh\  for  the  plaintiff. 

The  Master  of  the  Bolls  called  on  the  defendant. 

Mr.  Willcock  and  Mr.  Hingeston,  for  the  defendant : 

Where  a  tenant  has  the  option  of  purchasing  an  estate  the  con- 
[^241]       ditions  must  be  strictly  complied  with,  otherwise  *the  right  is  lost. 
[On  this  point  they  cited  Davis  v.  Thomas  (l)  and  other  cases.] 

Secondly.    But  even  if  time  be  not  originally  of  the  essence  of 

the  contract,  it  may  be  made  so  by  notice,  where  there  has  been  an 

improper  delay  in  completing:  King  v.  Wilson  (2),  B.nd Southcmnb  v. 

'•242]       The  Bishop  *  of  Exeter  (ii).    [Here  due  notice  has  been  given  and 

(1)  32  B.  B.  2Jl  (1  Buss.  &  My.  (2)  63  R.  B.  32  (6  Beav.  124). 

506).  (3)  77  B.  B.  86  (6  Hare,  213), 
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has   expired,   and   the  contract  and   all  right   to    purchase    has        Peog 
ceased.]  Wisden. 

Thirdly.  If  a  decree  be  made,  there  must  be  no  reference  as  to 
title,  as  it  has  been  accepted.  They  also  referred  to  Townley  v. 
Bedwell  (1)  and  Lawes  v.  Bennett  (2). 

Thb  Masteb  of  the  Bolls: 

I  have  no  doubt  as  to  some  portion  of  the  decree  which  the 
plaintiff  is  entitled  to.  I  fully  concur  in  the  observation  as  to  the 
law  of  the  Court ;  but  the  only  question  is  as  to  its  application. 

The  first  point  was,  whether  under  the  contract  I  was  to  read 
the  following  words  in  this  contract :  ''  I  am  to  have  a  purchasing 
clause  of  the  estate,  at  any  time  within  nine  years,  by  giving  you 
three  months'  notice,  for  the  sum  of  2,5002.  in  addition  to  the 
sum  of  660i."  to  mean  this  : — *'  I  am  to  have,  &c. ;  but  if,  at  the 
expiration  or  end  of  three  months,  the  purchase  is  not  completed, 
the  option  shall  be  gone,  and  you  shall  not  be  entitled  to  purchase 
the  estate  at  all."  I  am  of  opinion  that  to  introduce  such  a  clause 
would  be  not  only  straining  the  words  of  the  contract,  but  be 
introducing  ^something  totally  foreign  to  the  intention  of  the  f  *^^^  3 
parties. 

I  concur  in  this :  that  this  case  must  be  looked  at  as  an  ordinary 
case  of  a  purchase  by  a  tenant  from  his  landlord ;  and  that  if  a 
landlord  lets  property  to  a  tenant,  and  says,  '^  You  shall  have  the 
opportunity  of  purchasing  within  a  given  time,"  the  condition  is 
to  be  construed  strictly.  Here  tbree  months'  notice  was  to  be 
given,  and  I  am  of  opinion  that,  at  the  expiration  of  the  three 
months  from  the  14th  of  May,  the  relation  of  vendor  and  purchaser 
was  constituted  between  the  parlies,  and  that  the  plaintiff  bad 
ceased  to  be  tenant,  and,  in  equity,  became  owner  of  the  estate. 

Is  tpace  of  the  essence  of  the  contract  ?  In  terms  it  is  not,  and 
it  canodt  hatsaid,  that,  if  the  contract  be  not  complefned  at  the  end 
of  three  months,  the  contract  is  determined.  But  if  time  had 
originally  been  of  the  essence  of  the  contract,  I  think  it  was 
waived.  The  vendor  was  fifty-one  days  before  he  delivered  the 
abstract,  and  after  the  three  months  had  expired,  he  insisted  on 
the  contract ;  for  on  the  4th  of  September  he  writes,  in  effect,  **  if 
there  be  any  further  delay  in  completing,  I  must  take  hostile 
measures  to  compel  you."     I  think,  therefore,  that  the  three 

(I)  9  R.  R  352  (14  Ves.  591).  (2)  1  B.  R.  10  (1  Cox,  167). 
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months  did  not  limit  any  time,  and  that,  if  it  did,  it  was  waived  l)y 
that  letter. 

The  argument  rested  on  the  notice  on  the  2nd  of  November, 
1850,  in  which  the  defendant  said,  if  you  do  not  complete  within 
six  weeks,  I  shall  insist  that  the  contract  is  at  an  end.  There  is  a 
great  peculiarity  in  this  case,  arising  out  of  the  relation  of  the 
parties.  The  purchaser  was  in  possession,  interest  was  paid  either 
[  ♦2U  ]  in  the  shape  of  rent  or  as  interest,  and  the  defendant  *peremptorily 
fixes  six  weeks  for  the  completion  of  the  purchase.  What  takes 
place?  The  defendant  has  never  waived  the  six  weeks;  but  he 
has  given  the  plaintiff  a  shorter  time  to  complete  than  he  himself 
took  for  the  delivery  of  the  abstract.  In  the  meantime,  the  pur- 
chaser  goes  on  to  complete,  and  during  the  interval,  takes  steps  to 
satisfy  himself  of  the  title,  and  proceeds  to  examine  whether  the 
abstract  corresponded  with  the  deeds.  This  goes  on  down  to  the 
10th  of  December,  1850,  when  a  foolish  squabble  arose  as  to  the 
expenses,  which  seems  to  have  been  settled.  This  occasioned 
some  delay  in  the  verification  of  the  abstract,  and  five  more  days 
having  elapsed,  the  defendant  says,  "  I  bind  you  to  the  six  weeks, 
and  will  not  complete  the  purchase,"  and  he  obliges  the  plaintiff  to 
file  his  bill  on  the  10th  of  January,  1851. 

In  this  state  of  things,  I  am  of  opinion  that  time  was  not 
of  the  essence  of  the  contract,  and  was  not  made  so,  and  that 
the  plaintiff  is  entitled  to  have  a  specific  performance  of  the 
contract. 

I  concur  with  the  authorities,  that  where  a  condition  is  necessary 
to  be  performed  by  one  to  entitle  him  to  become  a  purchaser,  it 
must  be  strictly  performed.  I  concur  also  in  the  decisions,  that 
where  time  is  not  originally  the  essence  of  the  contract,  it  may,  in 
the  case  of  improper  delay,  be  made  so  by  notice ;  but  I  think  the 
relation  between  these  parties  was  such,  that  six  weeks  was  not  a 
reasonable  time  within  which  the  defendant  was  entitled  to  insist 
on  having  it  performed. 

I  think  the  plaintiff  must  be  taken  as  having  accepted  the  title. 
As  to  possession,  the  case  is  different  where  a  party  takes  posses- 
sion, and  where  he  is  already  in  possession ;  but  considering  the 
[  ♦245  1  tiJ^ae  which  *has  elapsed  subsequent  to  the  delivery  of  the  abstract, 
that  no  objection  has  ever  been  raised  or  inquiries  made  as  to  the 
title,  and  that  all  that  the  plaintiff  has  required  has  been  to  verify 
the  abstract,  I  think  it  must  be  taken  [that  there  has  been  an 
acceptance  of  the  title. 
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Mr.Ii.  Palmer: 

There  is  no  allegatiou  iii  the  pleadmgs  that  the  title  has  been' 
accepted. 

The  Master  of  the  Rolls: 

Then  as  I  cannot  say  that  there  has  been  an  acceptance  of  the 
title,  I  will,  if  the  defendant  asks  it,  give  him  a  week  to  bring  his 
objections  into  my  chambers,  and  they  will  then  be  argued  in  open 
Court.  I  shall  not  follow  the  rule  as  to  inquiring  when  a  good  title 
was  first  shown,  for  the  plaintiff  having  succeeded  is  entitled  to  the 
costs  down  to  the  hearing. 


Faoa 

r, 
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Re  MATTHEWS. 

(ISBeav.  245— 246.) 

A  soHciior  having  changed  his  name,  a  correspouditig  variation  was 
ordered  to  be  made  on  the  roll  of  solicitors. 


1852. 
Nor.  19. 


PENNY  V.  PICKWICK  (1). 

(16  Beav.  246—249.) 

In  IS  19,  a  person  entitled  to  a  share  in  a  coal  mining  Company  became 
liankrupt.  Dividends  were  declared  in  1831,  1838,  and  subsequently. 
The  bankrupt's  shares  were  carried  over  to  a  separate  account  in  the  Com- 
pany's books  down  to  1850,  but  no  claim  was  made  by  the  assignees  until 
that  year:  Held,  that  the  right  of  the  assignees  to  these  dividends  still 
subsisted,  but  that  they  were  not  entitled  to  any  profits  made  by  their 
retainer. 

In  1781,  five  persons  obtained  a  lease  of  a  colliery  for  fifty  years, 
which  was  afterwards  extended  for  thirty  more  years,  at  a  royalty, 
and  they  estabhshed  a  Company  called  '*  The  Camerton  Coal  Com- 
pany." Matthew  Brickdale,  who,  by  assignment,  was  entitled  to 
two  twentieth  shares,  became  bankrupt  in  1819.  The  Company 
was  then  in  a  very  depressed  state,  no  dividend  having  been 
declared  since  1816,  and  it  was  then  considerably  in  debt.  No 
claim  was  made  by  his  assignees,  and  the  concern  continued 
altogether  miprofitable  until  1831,  when  another  dividend  was 
declared.  No  further  dividend  was  declared  until  1888,  and  then 
a  resolution,  unauthorized  by  any  power  in  the  deed,  was  come  to, 
forfeitiug  the  shares,  but  directing  the  profits   to  be  carried   to 

(I)  In  re  Severn  and  Fl  ye  afid  Severn  Bridge  Hail.  Co,  [18116]  1  Ch.  559,  65 
L.  J.  Ch.  400,  74  L.  T.  219. 

8—2 


1852. 
Not.  20. 

Rolls  Court. 

BOMILLY, 

M.R. 
[  •210  ] 
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Pknhy       a  separate  account,  "to  be  dealt  with  as  the  Company  should 
Pickwick,     subsequently  order." 

Subsequently,  dividends  were  annually  declared  and  carried  over 

r  •2*7  ]  in  the  Company's  books,  to  an  account  *headed,  "  The  proprietors 
of  a  share  in  this  concern,  heretofore  Mr.  Brickdale's."  In  March, 
1849,  these  dividends  amounted  in  the  whole  to  2,482{.  In  1850, 
the  assignees  of  Brickdale,  for  the  first  time,  claimed  these  divi- 
dends, and  the  payment  being  resisted,  they  filed  this  claim,  in 
1852,  against  the  other  proprietors,  for  payment  of  the  2,432/.  and 
of  the  profit  made  therewith  by  the  defendants. 

Mr.  IL  Palmer  and  Mr.  Kinglake,  for  the  plaintiffs : 

If  the  bankruptcy  worked  a  dissolution,  it  then  became  the  duty  of 
the  managing  body  to  sell  and  wind  up  the  concern,  otherwise  the 
assignees  continued  entitled  to  the  profits.  There  was  no  ground 
for  any  claim  until  a  dividend  had  been  declared,  and  then  it  was 
carried  over  to  the  account  of  Brickdale's  shares. 

If  the  Statute  of  Limitations  be  relied  on  by  the  defendants,  the 
answer  is,  that  it  is  inapplicable  to  the  case.  First,  because  it  is  a 
case  of  partnership  and  open  account ;  secondly,  because  the  legal 
owners  of  the  lease  are  trustees;  and  thirdly,  because  there  has 
been  an  acknowledgment  of  the  right  of  the  representatives  of 
Brickdale,  and  an  annual  appropriation  to  them  of  the  dividends  on 
their  shares.  There  has  been  no  adverse  possession,  to  allow  the 
statu  te  to  operate. 

Mr.  Roupell  and  Mr.  Baggallay,  contra  : 

Thirty-three  years  have  elapsed  since  the  bankruptcy,  and  no 
demand  has  ever  been  made  by  the  assignees.  They  are  therefore 
barred  by  their  laches,  by  the  lapse  of  time,  and  the  Statute  of 
Limitations.  In  a  trading  concern,  the  assignees  were  bound  to 
[  *248  ]  take  upon  themselves  the  responsibilities  of  ^partners,  if  they 
intended  to  claim  the  benefit  of  the  shares.  They  could  not  stand 
by  and  take  the  chance  of  the  profits,  without  incurring  the 
responsibility  of  the  losses  :  Prendergast  v.  Turton  (i).  The  private 
memoranda  of  the  Company  in  their  own  books,  uncommunicated 
to  the  assignees,  could  not  give  them  any  right  which  they  did  not 
independently  possess. 

The  Masier  of  the  Bolls: 

I   think  that  the  plaintiffs  are  entitled  to  a  decree,  and  that 
(1)  57  E.  E.  250  (I  Y.  d  C.  C.  C.  98). 
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Prendergast  v.  Turlon  does  not  apply.  There,  a  party,  whose 
share  had  been  forfeited,  thought  fit  to  lie  by  and  see  if  the  Com- 
pany should  become  prosperous,  and  he  made  no  claim  for  a  long 
period  of  time.  Here  the  case  is  perfectly  distinct.  I  cannot  see 
what  steps  the  assignees  could  have  taken  until  1831;  for  until 
that  time,  the  partnership  was  producing  no  profit  at  all.  It  is 
suggested,  that  a  bill  ought  to  have  been  filed  as  soon  as  a  dividend 
had  been  declared.  If  the  Company  had  only  declared  this  divi- 
dend in  1831,  if  no  claim  had  been  made  from  that  time  to  the 
present,  and  the  assignees  had  then,  for  the  first  time,  insisted  on 
their  right,  a  different  state  of  circumstances  would  have  arisen. 
But,  here,  the  Company  have  all  along  treated  these  as  existing 
shares  and  like  the  shares  of  all  other  proprietors.  They  have 
ascertained  the  profits  with  reference  to  them,  divided  them  in  pro- 
portion, and  carried  over  the  dividends  in  their  books  to  the  use  of 
the  proprietors  of  these  shares.  The  last  entry  is  in  the  year  1849, 
when  they  acknowledge  that  this  amount  of  dividends  is  due  to  the 
proprietors,  "  to  be  dealt  with,"  it  is  said,  ''  as  the  Company  should 
subsequently  order ;  "  but  that  does  not  mean  that  the  persons  who 
claim  under  ^Matthew  Brickdale  are  not  to  be  entitled.  Down  to 
1849,  as  it  appears  to  me,  there  is  a  recognition  by  the  persons  who 
managed  the  concern,  that  in  respect  of  Brickdale's  shares,  the 
persons  who  were  entitled  to  these  shares  were  entitled  to  this 
amount.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to .  the 
amount  of  these  dividends,  though  not  to  the  profits.  If  they  had 
applied  earlier,  they  could  have  obtained  payment. 

The  plaintiffs  must  have  the  general  costs,  for  their  case  was 
resisted  by  the  Company,  in  contradiction  to  the  entries  in  their 
books. 


Penny 

V, 

Pickwick, 


[  •249  ] 


MAESHALL  v.  FOWLER 

(16  Beav.  249—250;  S.  0.  16  Jur.  1128;  20  L.  T.  0.  S.  106.) 

The  whole  of  a  fund  to  which  the  husband,  in  right  of  his  wife,  had 
become  entitled,  settled,  as  against  his  assignee,  on  the  wife  and  children, 
the  husband  being  in  reduced  and  insolvent  circumstances. 

A  TESTATOR  died  in  1887,  having  bequeathed  his  residuary  estate 
to  one  for  life,  with  remainder  to  a  class. 

In  1851,  the  tenant  for  life  died,  and  Mrs.  Marshall,  the  wife  of 
John  Marshall,  then  became,  as  one  of  the  class,  entitled  to  468/. 
Consols,  5501.  Three-and-a-quarter  per  Cents,  and  1,218Z.  Reduced. 


185^. 
Nor.  20. 

Rolls  Court. 

ROMILLT, 
M.R. 

[249] 
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L8  ^°''^-    ^—  t  of  W    F  > 

.A^HA..    She  was  also  entitled  (Bubject  to  the  ^^^^';:ZZ.  '       . 

Fo^;:™.      to  one-fifteenth  of  4.00W.  ^^^-^t^ld  hte  ^fe^^ad  assigned  their 
In  1888  and  1841.  Mr.  Marshall  *n?!»«^  ^l^ieh  were   «ovr 

interest  in  the  residue  to  secure  certain  mon 


[250] 


inMJrfB"'  111   •"« ^ 

claimed  by  the  defendant  Pierson.  ^^ecutors.  Pierson  and 

Mrs.  Marshall  filed  this  claim  againrt  ihe  «e 
her  husband,  claiming  to  have  the  ^^^^f^^   ^„^  her  husband. 

No  settlement  had  ever  be^  ^^^  J,^'^,,er.  had  since  1841 
who  had  formerly  carried  on  the  tradeoff  ^opporting    his 

become  utterly  in^''^^"*''^"^  ,^/of   Ws  friends    and    casual 
famUy.  except  through  the  ^^^'l^'        ^  ^  children,    three 
employment  as  an  accountant.      They 
under  age. 

whole  fund  might  be  setuea,  mo 
unable  to  support  his  family. 

iMd  o..gM  not  to  to  MttW  to  tbo  »'«'  «'='°""» 


the  husband 


Carter  v.  IV^jiar*  (*).  and  other  cases  ^ere  cited.J 

The  M.«r«  o.  ,hk  Roia.  ^-^,  «^^^:rrrt^l^1^^^^^^^^^ 
i„  j^ssession  to  be  paid  ^.^^  ^^'ty^^^th  liberty  te 

«ei«».-ate  use.  *.:..  ^i.J  '^'^*1*1  ^  then  it  should  Wl  into 
apply  as  to  the  one-fifteenlh  of  the  4,00Of.  wuen 

j>o8«ession.  ^ 

,«^,  BOUTH  r.  TOMUXSON. 

^"^  *•  -'*'  (16  B«T.  231-552.) 

Th*  i>h*,uwy  l«,i«..x^«^«t  Act.  Cl'^^^.  «*  "«»  -W^y  **•  '*"'*'  '^"'  ^ 

0>  *».♦  K,  «.  S,»  ,M  IV^v.  22.^V  '^^  »*  «-  ?-  T^'^lT^m. 

^.M  »V>  U,  M,  »M»  OJ  IV  M-  *  O.  S*^\  »*»  91  ».  B.  91  0  !»»•  *  G.  -•*' 
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KELLERS  r.  The  DUKE  of  DEVONSHIRE  (I).  i862. 

(16  Beav.  252—258 ;  S.  0.  22  L.  J.  Ch.  310 ;  1  W.  R  44.)  ^^2. 

A.  demised  a  coal  mine  to  B.  at  60/.  per  acre  for  the  coal  gotten,  and  B.     ^^^^  Qfurt, 
covenanted  to  work  not  less  than  two  acres  annually  or  pay  the  rent  for      ^^IJ'p^^' 
that  quantity,  *'  whether  the  same  should  be  got  or  not."    There  was  a  '  ' 

proviso  for  cesser  if  all  the  coal  was  exhausted.  At  the  end  of  the  term,  the  ^  *o2  J 
lessee,  alleging  that  there  was  a  deficiency  in  the  coal,  and  that,  from 
'*  inevitable  causes,"  it  was  impossible  to  get  two  acres  annually,  and  that 
during  the  term  he  had  paid  for  more  than  he  had  got,  sought  to  recover  back 
the  excess.  A  demurrer  was  allowed,  on  the  ground  that  the  covenant  was 
absolute,  and  the  lessee  was  bound  to  pay  whether  he  got  the  quantity  or 
not,  and  that  there  was  no  allegation  of  an  actual  exhaustion  of  the  ooaL 

This  case  came  before  the  Court  upon  demurrer,  and  according 
to  the  statements  of  the  bill,  the  Duke  of  Devonshire  and  another, 
on  the  26th  of  September,  1825,  granted  a  lease  for  twenty-one 
years  to  Metiers,  of  all  or  so  much  of  specified  coal  mines  as  could 
be  laid  dry,  at  a  rent  of  Ss.  and  a  royalty  of  1202.  for  every  acre 
of  Blackwell  hard  coal,  and  60/.  for  every  acre  of  Dunshill  coal, 
which  should  be  raised  during  the  term.  Mellers  covenanted  to 
pay  the  rent  and  royalty,  and,  in  every  year,  to  raise  "  not  less 
than  two  acres  of  Blackwell  hard  coal  and  two  acres  of  Dunshill 
coal,  or  pay  for  such  respective  quantities,  in  each  and  every  year, 
after  the  rates  aforesaid,  whether  the  same  should  be  got  or  not." 

And  it  was  provided,  that  if  Mellers  should,  f  com  any  unavoidable 
accident  happening  to  the  said  works  or  *other  inevitable  cause,  be  [  *253  ] 
prevented  from  and  unable  to  get,  in  any  one  year,  the  respective 
quantities  of  coal  thereinbefore  covenanted  to  be  gotten  or  paid 
for  in  each  and  every  year,  then,  that  he  should  be  at  liberty,  in 
the  subsequent  years  of  the  said  term,  to  get  such  deficiency  in 
quantity,  without  paying  any  royalty  for  the  same;  and  that  if 
Mellers,  his  executors,  administrators  and  assigns,  could  not  sell 
the  whole  of  the  Blackwell  hard  coal  thereinbefore  covenanted  to 
be  gotten,  he  should  be  at  liberty  to  get  so  much  more  of  the 
Dunshill  coal,  as  would  make  up  the  said  yearly  rent  of  3602. 
after  the  rates  of  120/.  an  acre  for  the  hard  coal,  and  60/.  an  acre 
for  the  soft  coal,  as  aforesaid.  And  that  if,  from  digging  in  each 
or  any  of  the  preceding  years,  a  greater  quantity  of  coal  than  was 
thereinbefore  stipulated  to  be  gotten  in  each  year  or  otherwise,  all 
the  coal  thereby  intended  to  be  demised  should  be  exhausted  before 
the  expiration  of  the  term  thereby  granted,  then  and  in  such  case 
the  term  thereby  granted  and  the  rents  thereby  reserved  should 
cease  and  be  at  an  end. 

(1)  Jefferys  v.  Fair8  (1876)  4  Ch.  D.  448, 46  L.  J.  Ch.  113, 36  L.  T.  10. 
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rR.R. 


Mellebs 

f. 

The 

Duke  of 

Devonshire. 


[  *254  ] 


The  term  expired  in  September,  1846,  and  in  June,  1852,  the 
representatives  of  the  lessee  filed  this  bill  against  the  lessors, 
alleging  that  before  1826  all  the  Blackwell  coal  which  could  be  laid 
dry  had  been  worked  and  exhausted,  and  that  none  was  afterwards 
laid  dry ;  **  but  the  fact  of  such  exhaustion  was,  at  the  time  of  the 
execution  of  the  said  lease,  wholly  unknown  to  the  parties  thereto." 

The  bill  stated,  that  in  consequence  of  ''mere  faults  and  dis- 
tractions "  in  the  mines,  the  lessee,  from  ''  inevitable  caiuses,"  was 
prevented  getting  any  Blackwell  coal  after  1840,  and,  except  in  five 
specified  years,  the  two  acres  of  Dunshill  coal.  That  during  the 
term,  the  lessee  raised  sixteen  and  a  half  acres  only  of  Blackwell 
♦hard  coal,  and  thu'ty- three  acres  of  Dunshill,  which  at  the  rate 
per  acre  above  specified  amounted  to  d,776Z.,  and  that  during  the 
term  he  had  paid  to  the  lessors  760f.  more  than  that  sum,  and  had 
given  a  security  for  a  further  sum  of  7601.  It  alleged,  ".that  on 
the  settlement  of  all  accounts  under  the  said  lease,"  there  was  due 
to  the  lessee  760L,  which  ought  to  be  repaid,  and  the  mortgage 
security  ought  to  be  delivered  up  to  be  cancelled. 

The  bill  charged,  that  the  terms  and  stipulations  of  the  lease,  as 
to  the  working  of  the  coals,  could  not  be  carried  into  effect,  and 
that  no  means  whatever  existed,  whereby  Mellers  could,  either 
before  or  after  the  mortgage  security  was  so  given,  get  or  obtain 
coal  equivalent  to  the  whole  of  the  rent  paid  and  the  7602.  secured 
to  the  lessors. 

The  bill  prayed  an  account  of  the  coal  raised,  and  of  the  money 
paid  by  the  lessee,  and  that  the  balance  due  to  the  lessee  might  be 
repaid  and  the  security  delivered  up. 

To  this  bill  the  defendants  demurred. 


Mr.  R.  Palmer  and  Mr.  Currie,  and  Mr.  Lloyd  and  Mr. 
Townsend^  in  support  of  the  two  demurrers,  [cited  Phillips  v. 
Jones  (1)  and  Leeds  v.  Cheetham  (2)]. 


[  255  1  Mr.  Roupell  and  Mr.  Bmk,  in  support  of  the  bill : 

*  *  Inevitable  circumstances  have  prevented  the  lessee  working 
the  due  quantity  of  coal  during  the  term ;  and  this  error  and  mistake 
are  a  good  ground  for  relief.  Secondly.  The  covenant  extended 
only  to  that  which  was  demised,  namely,  the  coal  which  could  be 
laid  dry,  and  the  covenant  to  pay  for  four  acres  annually  is  not 
absolute,  but  modified  by  the  right  to  recoup  any  deficiency  in  the 

(1)  47  R.  R.  303  (9  Sim.  619).  (2)  27  R.  R.  181  (I  Sim.  146). 
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subseqaent  years.     The  reddendum  is  for  the  coal  gotten,  and  when      Mellkrs 
that  had  been  exhausted  the  rent  ought  not  to  have  been  exacted.        thb 
The  object  was  to  secure  the  diligent  working  of  the  mine,  and  a  DBvoNsmBE. 
royalty  on  the  produce.    If  the  lessors  receive  a  royalty  on  all  that 
conid  be  got,   that  is   all   that   they  were  entitled  to:  Smith  v. 
A/orrwO).     *     ♦     ♦ 

The  Master  of  the  Rolls:  [256] 

I  am  of  opinion  that  these  demurrers  must  be  allowed ;  and  I 
arrive  at  that  conclusion  upon  the  construction  of  the  lease,  without 
considering  any  o^er  point.  That  question  can  not  only  be 
properly  determined  on  demurrer,  but  I  consider  it  the  right  time 
and  most  convenient  mode  of  determining  a  question  of  this 
description.  It  is  admitted  that  the  plaintiffs  must  be  bound  by 
the  covenants  which  they  have  entered  into ;  but  it  is  argued,  on 
their  behalf,  that  according  to  the  real  construction  of  this  lease,  it 
was  a  demise  of  a  certain  quantity  of  coal,  with  a  reservation  of  a 
rent  in  respect  of  the  coal  which  should  be  gotten,  and  that  the 
demise  was  made  under  a  mistake  as  to  the  amount  of  coal ;  that 
the  fact  could  not  be  discovered  until  after  the  determination  of  the 
lease ;  and  that,  therefore,  this  Court  will  grant  relief  to  the  lessee. 
I  do  not  concur  in  that  view.  That  the  lease  was  granted  in  ignor- 
ance of  the  amount  of  coal  under  the  surface,  there  can  be  no  doubt ; 
but  such  is  the  case  in  all  mining  leases :  it  is  always  a  speculation, 
both  the  lessor  and  the  lessee  are  equally  ignorant  of  the  amount 
of  coal  which  may  be  gotten,  and  they  provide  for  those  circum- 
stances. 

I  am  of  opinion,  therefore,  that  it  is  not  a  question  of  mistake,  [  257  ] 
but  that  you  must  look  at  the  terms  on  which  the  lease  has  been 
granted.  As  I  read  the  lease,  the  lessee  does  not  covenant  to  pay 
for  the  amount  of  coal  which  he  shall  get,  but  he  expressly 
covenants  that  he  will  pay  for  a  certain  amount  of  coal  ^*  whether 
the  same  should  be  got  or  not."  That  covenant  neither  compels 
the  lessee  to  work  two  acres  of  hard  coal,  nor  two  acres  of  Duns- 
hill  coal ;  but  if  he  pays  the  rent,  he  may,  if  he  thinks  fit,  decline 
working  altogether.  There  is  no  covenant  that  he  shall  work  the 
coal,  but  there  is  a  covenant  that  he  shall  pay  for  a  certain  amount 
of  coal  whether  he  works  it  or  not.  If  that  be  so,  it  is  not  necessary 
to  look  any  further  into  the  lease,  or  to  see  whether  he  has  worked, 
or  could  or  could  not  have  worked,  that  quantity.    There  is  another 

(1)  2Br.C.  C.  311. 
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[r-r. 


Mellbrs 

r. 
Thb 

DUKB  OF 

Dbvokshirk. 


[258] 


covenant,  which  seems  to  anticipate  that  it  might  not  be  possible  to 
get  the  quantity  of  Black  well  coal  demised.  It  is  this :  If  Mellers 
could  not  '*seir*  the  whole  of  the  Blackwell  hard  coal  therein 
before  covenanted  to  be  gotten,  he  may  get  so  much  more  of  the 
Dunshill  coal  as  will  make  up  the  said  yearly  rent  of  3602.  It  is 
manifest,  that  if  he  could  not  get  the  coal  he  could  not  sell  it,  and 
if  he  could  not  sell  it,  this  clause  would  operate.  The  next  clause 
makes  the  matter  perfectly  clear.  It  provides  for  the  only  case  in 
which  the  lease  is  to  cease,  which  is,  if  the  coal  should  be  exhausted 
before  the  expiration  of  the  term ;  and  that  is  not  asserted  in  the 
bill.  The  lease  therefore  continued,  and  the  lessee  was  bound  to 
pay  360/.  a  year  whether  he  got  the  coal  or  not.  The  result  is, 
that  it  appears  perfectly  clear,  that  the  lessee  is  bound  by  that 
covenant  to  pay,  and  being  bound  to  pay,  he  does  not  allege,  that 
he  has  paid  more  than  the  number  of  acres  he  was  to  pay  for,  and 
therefore  no  question  can  arise  as  to  the  amount  to  be  repaid. 

This  case  does  not  resemble  Smith  v.  Moi^is,  where  the  lessee 
said, ''  I  will  give  you  all  the  benefit  just  as  if  I  worked  the  coal, 
but  do  not  compel  me  to  work  it  in  a  manner  which  is  perfectly 
ruinous  to  me.'*  This  is  not  a  question  whether  before  the  expira- 
tion of  the  lease  the  lessee  could  have  said,  "The  expense  of 
working  this  mine  is  so  great,  that  I  am  willing  to  pay  the  total 
amount  which  might  be  got  by  working  it  according  to  thip  lease, 
but  I  require  not  to  be  compelled  to  work  it :  "  but  the  lessee  waits 
until  after  the  expiration  of  the  lease;  he  takes  the  chance  of 
working  the  coal  to  an  advantage  until  the  end  of  the  term,  and 
then  says,  "It  has  turned  out  differently  from  what  I  expected, 
and  therefore  I  ask  now  to  be  recouped."  It  might  as  well  be 
argued  that  the  lessors  might  say,  "  This  mine  has  become  more 
profitable,  and  the  working  much  more  easy  than  we  expected ;  you 
must  therefore  give  me  something  beyond  what  the  lease  stipulates, 
and  what  you  would  have  given,  if  it  had  been  known  how  easy  the 
working  would  have  been,  and  how  profitable  would  have  been  the 
result  of  the  speculation.*' 

It  is  obvious  that  both  parties  have  precluded  themselves  from 
raising  any  question  of  that  description,  and  that  they  entered  into 
a  covenant  which  provided  how  much  was  to  be  paid,  and  the  lessee 
took  the  chance  of  the  lease  being  more  or  less  profitable.  The 
result  is,  that  the  demurrers  must  be  allowed. 
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HIORNS  V.  HOLTOM.  i852 

FORTNUM  V.  HOLTOM.  no.^^, 

(16  Beav.  259—262 ;  S.  C.  16  Jur.  1077.)  ^^^  ^^'*^^' 

ROUILTA', 

A.  executed  a  mortgage  to  B.  for  1,000^    This  was  not  acted  on,  but  A.  M.R. 

afterwards  executed  another  mortgage  for  2,000/.  to  B.  The  solicitor  r  259  ] 
employed  retained  the  first  deed,  and  afterwards  fraudulently  induced  B., 
without  consideration,  to  sign  a  memorandum,  undertaking  to  transfer  the 
first  mortgage  to  C,  and  he  subsequently  executed  a  transfer.  C.  on  the 
£aith  of  B.*8  acts,  adyanced  1,000/.,  which  was  received  by  the  solicitor  and 
misapplied :  Held,  that  B.  must  be  postponed  to  C. 

On  the  27th  of  October,  1840,  Bobbins  executed  a  mortgage  in 
fee,  for  securing  1,000/.,  and  in  1842,  Bobbins  being  in  want  of  a 
farther  advance,  applied  to  his  solicitor,  Handley,  to  procure  it. 
Handley,  who  was  also  the  solicitor  of  Holtom,  arranged  that  he, 
Holtom,  should  advance  the  1,0002.,  and  he  prepared  a  second 
nKMrtgage  for  1,0002.  from  Bobbins  to  Holtom,  dated  the  16th  of 
February,  1842,  which  was  executed  by  Bobbins.  Holtom,  how- 
ever, objected  to  a  second  mortgage,  and  it  was  then  arranged,  that 
he  should  pay  off  the  first  mortgage  and  then  take  a  first  mortgage 
for  2,00W. 

Accordingly,  by  indenture  of  the  28th  of  February,  1842,  the 
mortgagor  and  first  mortgagee  conveyed  the  estate  to  Holtom  in 
fee,  subject  to  redemption  on  payment  of  2,0002.  On  the  1st  of 
July,  1842,  Bobbins  mortgaged  the  property  for  5002.,  subject  to 
the  indenture  of  the  28th  of  February,  1842.  This  mortgage  was 
vested  in  Hioms. 

The  mortgage  deed  of  the  16th  of  February,  1842,  which  had 
been  executed  but  not  acted  on,  was  dealt  with  in  the  following 
fraudulent  manner :  Handley,  *the  solicitor,  retained  it  in  his  hands  [  •200  ] 
uncancelled,  for  the  purpose,  as  he  alleged,  of  obtaining  the  return 
of  the  stamp  duty ;  but  in  March,  1844,  he  fraudulently  procured  the 
signature  of  Holtom  to  a  memorandum,  by  which  Holtom  under- 
took and  agreed  to  assign  to  Mrs.  Fortnum  the  indenture  of  mort- 
gage of  the  16th  of  February,  1842,  y  for  securing  the  sum  of  1,0002. 
to  him."  Handley  then  procured  1,0002.  from  Mrs.  Fortnum,  on 
the  security  of  this  agreement  to  transfer  and  the  delivery  of  the 
mortgage  deed,  which  sum  he  applied  to  his  own  purposes.  Handley 
afterwards  fraudulently  obtained  Holtom's  signature  to  a  deed, 
dated  the  1st  of  March,  1848,  by  which,  after  reciting  the  mortgage 
of  the  16th  of  February,  1842,  Holtom,  in  consideration  of  1,0002. 
expressed  to  be  paid  in  discharge  of  the  mortgage  debt  secured  to 
him  by  the  recited  mortgage,  transferred  the  mortgage  debt  secured 
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HioRMs      to  him  by  the  indenture  of  the  16th  of  February,  1842,  and  con- 
HoLTOM.     veyed  the  mortgaged  premises,  and  all  his  estate,  &c.  therein,  to 

trustees,  for  Mrs.  Fortnum. 
In  these  two  suits,  which  were  for  foreclosure  and  redemption, 

questions  arose  as  to  the  priorities  and  extent  of  the  several  mortgage 

securities. 

Mr.  Lloyd  and  Mr.  J.  V.  Pfior^  for  Hiorns,  contended,  that 
the  only  sum  prior  to  him  was  the  2,000/.,  and  not  the  additional 
sum  of  l,000i.  fraudulently  obtained  from  Mrs.  Fortnum. 

Mr.  Bird,  for  a  party  in  the  same  interest,  contended,  that  the 
legal  estate  did  not  pass  to  the  trustees  of  Mrs.  Fortnum  by  the 
deed  of  the  1st  of  March,  1848 ;  and  that  if  it  did,  the  transferee 
was  a  trustee  for  the  mortgagor,  as  nothing  was  really  due  on  the 
mortgage  purported  to  be  transferred. 

[  261  ]  Mr.  R.  Palmer  and  Mr.  W.  M.  James,  for  Mrs.  Fortnum,  con- 

tended, that  the  legal  estate  passed  by  the  deed  of  1848,  which  could 
only  be  taken  away  upon  payment  of  what  was  due ;  and  secondly, 
that  the  conduct  of  Holtom  had  been  such  as  to  postpone  him  to 
Mrs.  Fortnum,  upon  whom  he  had  enabled  his  own  solicitor  to 
practise  a  fraud. 

Mr.  Field,  for  parties  in  the  same  interest. 

Mr.  W.  T.  S.  Daniel  and  Mr.  Rodwell,  for  Holtom : 

The  mortgage  of  the  16th  of  February,  1842,  and  its  transfer  by 
the  deed  of  March,  1848,  are  void  at  law.  Handley  was  as  much 
the  solicitor  of  Mrs.  Fortnum  as  of  Holtom,  and  she,  not  having  the 
legal  estate,  is  the  party  who  must  suffer  from  the  consequences  of 
the  fraud. 

Mr.  Robei'ts  and  Mr.  H.  C.  Jones,  for  other  parties. 

\_Ilamsden  v.  Hylton(\);  Kennedy  v.  Green  (2);  Joyce  v.  De 
Moleyns  (3),  and  other  cases  were  cited.] 

The  Master  op  the  Bolls  : 

According  to  Holtom's  own  statement,  he  executed  the  memoran- 
dum of  1844  for  the  purpose  of  enabling  the  mortgagor  to  raise 

(1)  2  Ves.  Sen.  309.  (3)  69  R.  R.  318  (2  Jo.  &  Lat.  374). 

(2)  41  R.  R.  176  (3  My.  &  K. 
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money,  and  four  years  afterwards  he  executed  a  deed  in  conformity      Hiobns 
with  his  undertaking.     He  now  says,  that  he  did  not  understand      holtom. 
what  he  was  doing,  and  that  the  deed  in  the  hands  of  a  person  who 
innocently  advanced  her  money  upon  the  faith  of  it,  *and  of  the       [•262] 
memorandum  signed  by  him,  is  void,  a  contention  which  has  never 
heen  admitted  in  any  case  I  have  met  with.    In  Kennedy  v.  Green^ 
where  a  gross  fraud  had  been  committed,  it  was  conceded,  that  a 
purchaser  for  valuable  consideration  would  be  safe,  unless  he  bad 
actual  or  constructive  notice  of  the  fraud.    It  is  impossible  to  hold, 
as  between  Mrs.  Fortnum  and  Mr.  Holtom,  that  the  former  is  to 

suffer  from  the  fraud,  the  latter  having  executed  such  a  deed  as 

this,  which,  being  valid   on   the  face  of  it,  must  prevail,  as  no 

proceedings  have  been  taken  to  set  it  aside. 

There  must  be  a  declaration  that  Mrs.  Fortnum  is  entitled  to 

1,0007.,  part  of  the  2,000/.  secured  by  the  mortgage  of  the  28tli 

February,  1842,  held  by  Mr.  Holtom. 


GOLDSMID'S  CASE.  1852. 

In   re   The   BRITISH  and   AMERICAN    STfiAM         ^— '^^ 
NAVIGATION  COMPANY. 

(16  Beav.  262—269.) 

A  proepectus  was  issued  for  the  establisbment  of  a  Company.  A.  B. 
agieed  to  take  sLarcs  1  herein  in  June,  18*)6,  and  paid  bis  deposit.  The 
scheme  was  greatly  varied  at  a  subsequent  meeting  of  shareholders  in 
October,  1836,  at  which  A.  B.  was  pi-esent,  but  he  took  no  part  in  the 
matter,  and  he  nerer  after  in  any  way  interfered,  nor  did  he  apply  for  or 
accept  shares  under  the  scheme  as  vaiied.  The  Company  was  formed 
on  the  new  scheme,  and  in  June,  1838,  the  directors  declared  A.  B.'s  shares 
to  be  forfeited.  The  Company  failed  in  1841  and  was  subsequently  ordered 
to  he  wound  up,  and  the  official  manager  sought  to  charge  A.  B.  as  a 
contributory :  Held,  that  A.  B.  had  never  contracted  to  become  a  member 
of  the  Company  as  formed,  and  couM  not  be  treated  as  a  contributory. 


PERKINS    V.   EDE.  i862. 

^                  V                                                                       ^'or.  26, 
(16  Beav.  268.)  

Costs  to  which  a  purchaser  under  the  Court  is  entitled,  on  its  being 
found  that  a  good  title  cannot  be  made.    The  usual  order  made. 

[See  ante,  p.  94.] 
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1862.  WIGLESWOKTH  v.  WIGLESWORTH  (1). 

•   -IL  ■  (16  Beav.  269—272.) 

iMli  QmrU  Two  trustees,  haviug  power  to  alter  and  vary  a  trust  fund,  sold  it  out  for 

^^  p*^^'  that  purpose,  but  allowed  the  produce  to  be  received  by  one  alone :  Held, 


that  the  other,  who  failed  to  show  that  the  fund  was  propeiiy  invested,  was 


t  269  J  bound  to  pay  the  amount  into  Couit. 

By  a  settlement  dated  in  1827,  a  sum  of  8,000^.,  4/.  per  Gents, 
was  vested  in  Mr.  Thomas  Wigleswortb  and  Mr.  Bollock,  npon 
trust  (subject  to  the  prior  life  estate)  for  the  plaintiffs,  the  children 
of  Elizabeth,  the  wife  of  Thomas  Wiglesworth.  The  deed  contained 
a  power  to  vary  the  securities,  and  to  invest  in  real  or  Government, 
or  sufficient  security. 

Thomas  Wiglesworth  had  died,  and  this  bill,  filed  by  his  children 
against  Bullock  and  others,  stated,  that  there  was  no  sum  of  stock 
now  standing  in  the  name  of  the  trustees  to  answer  the  sum  of 
8,000^.,  nor  was  there  any  other  investment  of  the  same,  but  the 
said  trust  fund  had  been  in  some  manner  misapplied,  so  as  not  to 
be  now  forthcoming,  and  the  said  trust  fund  was  in  fact  sold  out  by 
Bullock  and  Wiglesworth  deceased,  both  concurring  in  the  breach 
of  trust. 

It  prayed  a  declaration,  that  the  trustees  were  liable  to  make 
good  the  8,000/.,  41.  per  Cents.,  ''  or  such  a  sum  of  money  as  was 
produced  by  the  sale  thereof ;  "  that  they  might  be  decreed  to  make 
it  good,  and  for  the  appointment  of  new  trustees. 

Bullock,  by  his  answer,  slated,  that  shortly  before  the  20th  of 
March,  1835,  with  a  view  to  exercise  the  power  to  vary  securities, 
he  executed  a  power  of  attorney  to  Messrs.  Child,  to  sell  the  trust 
fund,  and  requested  them  to  sell  and  deal  with  the  proceeds,  accord- 
ing to  the  order  of  Thomas  Wiglesworth,  and  he  believed  the  fund 
[  •270  ]  ♦had  been  sold,  and  the  produce,  2,992/.,  had  been  carried  to 
Thomas  Wiglesworth's  credit.  He  attempted  to  make  out  that  the 
fund,  or  part  of  it,  had  been  laid  out  on  mortgage,  but  in  this  he 
failed. 

A  motion  was  now  made,  on  behalf  of  the  plaintiffs,  that  Bullock 
might  pay  the  fund  into  Court. 

Mi\  IL   Palmer  and  Mr.   W.    M.  James,  in  suf^rt  of  the 
motion.     *     *     * 

(1)  A  defendants  omission  to  dispute  for  an  order  to  be  made  for  paji^ent 

the  plaintiff*8  affidavit  showing  that  by  him  into  Court:  Freeman  v.   Ci»jc 

trust  money  had  come  to  the  defen-  (1878)  8  Ch.  D.  148,  47  L.  J.  Ch.  o(JO. 

dant*s  hands  may  now  amount  to  a  —  0.  ^V.  8. 
sufficient  admission  by  the  defendant 
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Mr.  Lloyd  and  Mr.  Busky  contrby  [cited  Proudfoot  v.  Hume  (1), 
Meyer  v.  Montriou  (2)] . 

Thb  Master  of  the  Bolls  : 

I  am  of  opinion  that  the  money  must  be  paid  into  Court.  The 
case  is  this  :  Certain  persons  entitled  to  8,0O0Z.  stock,  in  remainder, 
seek  a  declaration,  that  the  trustees  have  committed  a  breach  of 
trust  in  selling  it  *out ;  and  ask  that  the  fund  may  be  paid  into 
Court,  in  order  that  it  may  be  secured  for  the  benefit  of  the  cestuis 
que  trust,  and  be  applied  according  to  the  trusts  of  the  settlement. 
The  bill  therefore  seeks  the  execution  of  the  trusts  of  this  sum  of 
money,  and  by  this  motion  the  plaintiffs  ask,  that  the  fund  may  be 
secured,  in  the  first  instance,  until  the  Court  is  able  to  execute  the 
trusts  of  that  indenture. 

It  is  every  day's  practice  for  the  Court  to  secure  a  fund  until  the 
hearing,  when  the  trusts  are  to  be  performed.  But  it  is  said,  that 
the  Court  will  not  order  payment  into  Court,  except  on  an  admission 
in  the  answer.  Here  the  answer  admits  the  existence  of  the  fund, 
its  sale  by  the  defendant,  and  the  transfer  of  the  produce  to  the  sole 
account  of  the  deceased  trustee.  The  next  objection  is,  that  the 
plaintiffs  are  bound  by  their  pleadings ;  that  they  must  distinctly 
allege  the  breach  of  trust ;  that  here  the  alleged  breach  of  trust  is 
the  sale  of  the  fund,  but  the  one  now  relied  on  is  the  improper 
application  of  the  produce.  I  admit  that  a  plaintiff  must  state  his 
case  upon  the  record,  but  I  do  not  consider  that  rule  or  the  decision 
in  Proudfoot  v.  Hume  applicable  to  the  present  case.  If  so,  it 
would  lead  to  this  result,  that  if  a  sole  trustee,  having  a  power  to 
vary  the  securities,  were  to  sell  out  the  trust  fund  and  put  the 
produce  into  his  own  pocket,  the  Court  could  grant  no  relief,  if  the 
breach  of  trust  alleged  were  the  improper  sale  by  the  trustee  and 
not  the  misappUoation  of  the  produce.  The  answer  however  is, 
that  all  this  constitutes  but  one  act,  by  which  the  trustee  improperly 
gets  possession  of  the  fund,  and  that  if  a  trustee  sells  out  a  trust 
fund  with  the  view  of  misapplying  it  and  not  for  the  purpose  of 
changing  the  securities,  the  sale  is  as  much  a  breach  of  trust  as  the 
putting  the  produce  into  his  own  poaket  and  spending  it.  The 
effect  of  yielding  •to  such  an  argument  would  be,  to  render  it  im- 
possible for  the  Court  to  deal  with  a  case  of  this  description,  and  to 

(1)  4  Beav.  47(>.  tliat  the  proceeds  of  the  trust  invest- 

(2)  4  Beav.  343.  In  neither  of  these  ments  were  not  properly  invested, — 
two  caaes  did  the  answer  admit  that      O.  A.  S. 

there  had  been  any  breach  of  trust  or 
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introduce  into  equity  pleading  a  greater  degree  of  refinement  than 
has  ever  been  allowed. 

Here  there  is  a  power  to  vary  the  securities.  The  two  trustees 
joined  in  giving  a  power  of  attorney  to  the  bankers  to  sell  out  the 
stocky  and  they  directed  the  produce  to  be  placed  to  the  sole 
account  of  one  of  them.  This  act  of  itself,  giving  one  trustee  the 
sole  and  absolute  control  over  the  fund,  was  a  breach  of  trust. 

The  case  of  Meyer  v.  Montriou  does  not  apply,  because  in  that 
case  Lord  Lanodalb  went  on  the  ground,  that  there  was  no  admission 
that  the  money  had  been  misapplied.  Here  there  is  a  distinct 
admission  that  the  money  has  not  been  properly  applied,  and 
consequently  that  it  has  been  misapplied. 

I  am  of  opinion  that  the  trustee  having  sold  out  this  fund  in 
1885,  and  having  allowed  the  produce  to  come  to  the  hands  of  his 
co-trustee,  without  seeing  that  it  was  duly  invested  on  proper 
securities,  as  directed  by  the  power,  must  be  treated  in  the  same 
manner  as  if  the  money  had  been  sold  out  and  received  by  him  and 
not  properly  invested.  He  is  bound,  therefore,  to  bring  the  produce 
of  the  fund  into  Court,  by  way  of  security,  until  the  Court  can 
execute  the  trusts  of  the  settlement. 

The  principle  I  have  always  acted  on  in  all  cases  of  unsettled 
account  is  this:  that  there  must  be  a  distinct  admission  that 
there  is  a  fund  which  can  be  brought  into  Court.  There  is  such  an 
admission  in  this  case,  and  an  admission  that  the  money  has  not 
been  properly  invested.  The  cestuis  que  trust  are  therefore  clearly 
entitled  to  have  this  fund  secured  until  the  trusts  can  be  duly 
executed  by  the  Court. 

[This  case  was  affirmed  by  the  Lords  Justices  on  appeal,  but  no 
report  of  the  appeal  can  be  found.] 


1852. 
Dec.  2,  3. 

Rolls  Court. 

Rom  ILLY, 
M.B. 

[273] 


CLARK  V.  MAY. 

(16  Beav.  273-276;  S.  C.  22  L.  J.  Ch.  302 ;  22  L.  T.  0.  S.  164  ;  1  W.  E.  09.) 

The  plaintiff  by  one  contract  purchased  an  estate  and  a  judgment  for 
1,000/. :  Held,  that  he  was  entitled  to  apportion  the  purchase-money 
between  the  estate  and  the  judgment,  and  to  have  separate  conveyances  of 
each. 

In  a  frivolous  suit,  costs  given  to  neither  side. 

Messrs.  Anthony  and  Bobert  Edmonds,  being  in  embarrassed 
circumstancei,  conveyed  their  property  to  the  defendants,  May  and 
another,  as  trustees  for  their  creditors.    The  trustees  had  vested  in 
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them  two  fourth  parts  of  a  freehold  property,  and  also  a  judgment       Clabk 
recovered  by  them  against  E.  and  E.  for  breach  of  a  contract  entered        may. 
into  by  K.  and  E.  to  purchase  the  freehold  property,  but  which 
contract  they  (K.  and  E.)  had  abandoned. 

The  trustees  sold  the  freehold  and  judgment  together  to  the 
plaintiff  for  the  sum  of  1,0002.  The  title  being  accepted,  the 
plaintiff  prepared  two  conveyances,  one  of  the  freehold  and  the 
other  of  the  judgment  debt,  and  he  apportioned  800Z.  of  the  pur- 
chase money  as  the  price  of  the  freehold,  and  2002.  as  the  price  of 
the  judgment  The  vendors  declined  executing  these  deeds,  and 
the  judgment  being,  as  they  alleged,  valueless,  they  objected  to 
anything  but  a  nominal  or  some  small  consideration  being  expressed 
as  the  purchase  money  of  the  judgment.  They  said,  that  the  value 
of  the  judgment  would,  under  the  circumstances,  be  distributable 
amongst  the  separate  creditors,  and  not  by  the  trustees  amongst 
the  joint  creditors  of  Anthony  and  Eobert  Edmonds.  The  Court, 
however,  held  the  contrary,  and  it  is  therefore  unnecessary  to  state 
the  circumstances  upon  which  that  contention  was  founded. 

The  purchaser  filed  a  bill  for  specific  performance,  and  the  only 
question  was,  as  to  the  form  of  the  conveyance. 

Mr.  R.  Palmer  and  Mr.  W.  R.  Ellis,  for  the  plaintiff :  [  274  ] 

A  purchaser  has  a  right  to  such  a  conveyance  as  will  be  most 
convenient  to  himself  and  his  title,  provided  he  does  not  impose  on 
the  vendor  any  unreasonable  trouble.  Thus,  if  two  properties  are 
held  under  different  titles,  or  are  situated  in  different  counties,  the 
purchaser  might  require  separate  conveyances  of  each.  He  is 
entitled  also  to  distribute  his  purchase  money,  if  he  can  thereby 
lessen  the  amount  of  the  ad  valorem  duty  ;  and  the  Stamp  Act  itself 
provides  that  the  purchase  money  shall  be  apportioned.  Here  it  is 
of  importance  to  the  title  to  keep  the  estate  and  judgment  separate, 
and  no  injury  will  be  done  to  the  vendors,  for  the  right  to  the 
estate  and  to  the  judgment  (which  is  a  collateral  security  for  the 
value  of  the  estate)  are  identical.    They  cited  Warren  v.  Howe  (i). 

Mr.  Roupell  and  Mr.  Hardy,  contra.     *     *     * 

Mr.  R.  Palmer f  in  reply.  [  276  ] 

Thb  Master  of  the  Bolls  : 

This  is,  on  both  sides,  as  idle  a  contest  as  I  ever  knew  brought 
into  a  court  of  justice.    As  far  as  I  have  been  able  to  understand 

(1)  2  B.  &  0.  280. 
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Claek  the  matter,  no  injury  woald  have  arisen  to  either  party  by  having 
Mat.  the  conveyance  in  one  form  or  the  other.  With  respect  to  the  form 
required  by  the  plaintiff,  it  is  resisted,  on  the  gi*ound  that  there 
may  be  separate  creditors  of  Anthony,  who  would  be  entitled  to  the 
produce  of  the  judgment,  or  might  put  the  vendors  to  some  expense 
in  proving  that  they  are  not  entitled  to  it.  It  appears  to  me»  how- 
ever, that  Mi\  Palmer*8  answer  is  conclusive.  This  was  a  sale  of 
property,  and  the  judgment  was  merely  a  security  for  the  price,  and 
Anthony's  interest  in  the  property  was  the  same  as  in  the  judgment, 
and  his  creditors  would  really  be  entitled  to  both. 

I  am  equally  unable  to  understand,  why  it  is  that  the  plaintiff 
wanted  to  have  the  purchase  money  apportioned.  It  has  not  been 
satisfactorily  made  out  to  my  mind,  that  there  would  have  been  any 
diminution  in  the  expense  of  the  stamps. 

{Mr.  RoupeU :  The  extra  deed  stamp  would  make  it  larger.) 

At  all  events,  that  ground  was  not  put  forward  by  the  plaintiff  when 
this  contest  arose.  Neither  do  I  understand,  how  it  would  have 
been  possible  to  have  avoided  showing  the  title  of  King  and 
Edmonds  (the  former  purchasers)  upon  the  abstrcust  of  title  here- 
after, or  how  it  was  important  that  it  should  be  conveyed  by  two 
separate  deeds.  However,  it  might  undoubtedly  be  done  by 
separate  deeds,  if  it  had  been  thought  desirable.  The  two  solicitors 
evidently  get  into  a  contest :  one  resolves  on  doing  nothing  to 
[  *276  ]  accommodate,  and  the  other  immediately  goes  and  files  a  bill,  *and 
the  time  of  the  Court  is  taken  up  in  discussing  a  question  which 
ought  never  to  have  been  brought  before  it. 

The  result,  in  my  opinion,  is,  that  the  plaintiff  is  entitled  to  a 
decree  to  have  the  conveyance  in  the  form  he  asks  for  it,  but  the 
Court  will  give  no  costs  on  either  side. 


1852.  SOUTHERN   V.  WOLL ASTON  (1). 

^^^*  (16  Beav.  276—279  ;  8.  0.  22  L.  J.  Ch.  664;  1  W.  E.  86.) 

JtolU  Court,  A  gift  of  a  legacy  to  A.  for  life,  and  afterwards  to  pay  and  divide  it 

Rom  ILLY,  amongst  all  his  childl*en  who  shall  attain  the  age  of  twenty-five,  is  not  too 

M.R.  remote,  if,  by  the  death  of  A.  at  such  a  time  befora  the  testator,  all  the 

[  276  ]  children  must  necessarily  attain  twenty-five  within  twenty-one  years  after 

the  testator's  death. 

The  testator,  by  his  will  dated  in  1885,  bequeathed  400Z.  Consols 
to  trustees,  upon  trust  for  his  cousin  Edward  Wollaston  for  life  ; 
(1)  In  re  Dawson  (1888)  39  Ch.  D.  156,  57  L,  J.  Ch.  1061,  69  L.  T.  725. 
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and  after  his  decease,  apon  trast  to  assign  and  transfer,  or  pay,     southbbk 
distribute  and  divide  the  same  unto  and  equally  between  all  and   wollastok. 
every  the  children  and  child  of  Edward  WoUaston  who  shall  be 
living  at  his  decease,  and  who  should  then  be  of  or  afterwards  live 
to  attain  the  age  of  twenty-five  years ;  if  more  than  one,  in  equal 
shares. 

There  was  a  gift  over,  in  case  there  should  be  no  child  living  at 
his  death,  or  of  their  all  dying  under  twenty-five.  And  the  testator 
directed,  that  after  the  decease  of  Edward  Wollaston,  and  while  any 
of  the  persons  presumptively  entitled  thereto  should  be  under  the 
age  of  twenty-five  years,  the  dividends  of  the  shares  of  the  persons 
so,  for  the  time  being,  under  that  age  in  the  4002.,  should  be  applied 
towards  the  maintenance  and  education  of  the  person  to  whom  the 
said  stock  monies  'should,  for  the  time  being,  under  his  will  [*277] 
presumptively  belong. 

The  testator  died  in  1845.  Previous  thereto,  and  in  1887,  the 
legatee  Edward  Wollaston  had  died,  leaving  eleven  children ;  four 
only  survived  the  testator,  and  the  youngest  attained  twenty-five 
in  1848. 

A  question  was  raised,  at  a  former  hearing  (i),  whether  this  gift 
to  the  class  of  children  was  or  was  not  void  for  remoteness ;  and 
the  point  not  having  been  fully  argued,  the  impression  of  the  Court 
then  was,  that  it  was  void,  but  permission  was  obtained  to  argue 
the  point. 

Mr.  Lloyd  and  Mr.  Bilton  now  appeared  for  the  children. 
They  argued  as  follows : 

The  will  speaks  as  at  the  testator's  death.  This  legacy  is  there- 
fore free  from  all  objection  in  regard  to  remoteness,  for  the  tenant 
for  life  was  then  dead,  and  his  children  ascertained ;  and  as  they 
were  all  more  than  four  years  of  age  the  legacy  of  necessity  vested 
within  due  limits,  that  is,  within  twenty-one  years  from  the 
testator's  death.  In  Williams  v.  Teale  (2)  Sir  James  Wiobam 
expressed  his  opinion  on  the  very  point.  He  says :  '*  A  third 
point,  upon  which  my  mind  is  also  made  up,  is  this :  that,  in  con- 
sidering the  validity  of  the  limitations  in  this  will,  with  reference 
to  the  state  of  the  testator's  family,  the  state  of  the  family  must  be 
looked  at,  as  it  existed  at  the  time  of  the  death  of  the  testator,  and 
not  as  it  existed  at  the  date  of  the  will.  If  a  testator  should  give 
his  property  to  A.  for  life,  with  remainder  to  such  of  A.'s  children 
(1)  Ante,  p.  78,  n.  (2)  77  £.  E.  at  p.  109  (6  Hare,  p.  251). 
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SOUTHBBN 
WOLLASTOK. 


[  ♦278  ] 


as  should  attain  twenty-five  ^ears  of  age,  and  the  testator  should 
die,  living  A.,  there  is  no  doubt  but  that  the  limitations  over  to  the 
children  of  A.  would  be  void  :  Leake  v.  Robinson  (1) ;  but,  if,  in  that 
case,  A.  had  died  living  the  'testator,  and  at  the  death  of  the 
testator  all  the  children  of  A.  had  attained  twenty-five,  the  class 
would  be  then  ascertained,  and  I  cannot  think  it  possible  that  any 
court  of  justice  would  exclude  them  from  the  benefit  of  the  beqaest, 
on  the  ground  only,  that  if  A.  had  survived  the  testator,  the  legacy 
would  have  been  void,  because  the  class  in  that  state  of  things  could 
not  have  been  ascertained." 

Mr.  R.  Palmer,  Mr.  Rogers,  Mr.  Roupell,  Mr.  Rendall, 
Mr.  Shebbeare,  Mr.  Bird,  Mr.  Sheffield,  and  Mr.  Thrirtg,  for  other 
parties. 

[Leake  v.  Robinson  (1) ;  Vandeiylank  v.  King  (2) ;  Doe  d.  Evers  v. 
Challis{2k),  and  other  cases  were  cited.] 

The  Master  of  the  Bolls  said  he  should  follow  the  case  of 
Williams  v.  Teale,  and  declare  that  the  gift  to  the  children  was  not 
void  for  remoteness. 


1862. 


MACLABEN  v.   STAINTON. 

(16  Beav.  279—291 ;  S.  C.  6  H.  L.  C.  416.) 
[Eeyersed  on  appeal  as  reported  in  5  H.  L.  C.  416.] 


1862. 
July  29. 


BLAKENEY  v.  DUFAUR. 

(16Beav.  292— 293.) 
[Affirmed  on  appeal  as  noted  in  95  B.  £.  318  (2  D.  M.  &  Q.  771).] 


1862. 
Avg.  2. 

ILdU  CohH, 

ROMILLT, 

M.R. 
[294] 


BRADLEY  v.  MTJNTON. 

(16  Beav.  294.) 

A  vendor  agreed  to  surrender  or  procure  some  person  to  surrender,  and 
the  costs  of  the  surrender  were  to  be  paid  by  the  purchaser.  It  was  found 
necessai7  to  procure  a  surrender  under  the  Trustee  Act:  Held,  that  the 
costs  of  the  proceedings  ought  to  be  paid  by  the  vendor. 

By  a  contract,  the  vendor  was  to  surrender  or  procure  some 
person  to  surrender,  and  the  costs  of  the  surrender  were  to  be 
borne  by  the  purchaser. 

(1 )  16  R.  R.  168  (2  Mer.  363).  (3)  18  Q.  B.  224 ;  in  H.  L,  7  H.  L.  C. 

(2)  64  R  R.  186  (3  Hare,  1).  631. 
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The  heir  being  anknown,  it  became  necessary  to  get  a  person  to 
surrender  under  the  Trustee  Act,  and  the  questiqn  was,  by  whom 
the  expenses  of  the  petition,  &c.  were  to  be  paid. 

Mr.  Roupell  and  Mr.  Rasch  contended,  that,  by  the  contract, 
the  costs  were  to  be  paid  by  the  purchaser. 

Mr.  jR.  Palmer^  contra^  was  not  heard. 

The  Mastbb  of  the  Bolls: 

I  [cannot  concur  in  tbe  argument.  The  costs  of  sale,  in  the 
absence  of  contract,  fall  on  tbe  vendor,  and  the  costs  of  preparing 
the  conveyance  on  the  purchaser;  but  the  costs  of  executing  it 
must  be  paid  by  the  vendor. 

Here  the  contract  is,  that  the  vendor  shall  surrender  or  procure 
some  person  to  surrender,  and  that  the  costs  of  tbe  surrender  shall 
be  borne  by  the  purchaser.  There  is  a  difference  l)etween  the  mere 
act  of  surrendering  and  the  steps  which  may  be  necessary  for  the 
purpose  of  procuring  some  proper  person  to  perform  that  act. 
They  are  distinct,  and  the  costs  of  procuring  some  proper  person  to 
surrender  must,  on  ordinary  principles,  be  paid  by  the  vendor,  and 
the  costs  of  the  surrender  by  the  purchaser. 


Bradley 

V, 
MUNTOK. 


Be  CLANCY. 

(16  Beav.  295—296.) 

Gift  of  stock  "  for  the  eBtablishinent  of  a  charity  school,"  implies  the 
purchase  of  land. 

Thb  testator  bequeathed  to  the  Catholic  Bishop  for  the  time 
being  of  the  London  district,  and  to  the  chaplain  for  the  time  being 
of  St.  James's  CathoUc  Church,  the  sum  of  4002.  Three  pounds  five 
shiUings  per  centfiL.,  ''  to  be  applied  by  them  for  the  establishment 
of  a  charity  school  for  poor  Catholic  children  in  Beading." 

The  fund  was  paid  into  Court,  and  the  question  was,  whether  the 
gift  was  void,  as  being  contrary  to  the  spirit  of  the  Statute  of 
Mortmain. 

Mr.  li.  Palmer^  Mr.  J.  H.  Palmer^  Mr.  Amyotty  Mr.  Follett 
and  Mr.  TV.  M.  James,  for  different  parties. 

ITrye  v.  The  Corp<yi*ation  of  Gloucester  (i) ;  Johnston  v.  Swann  (2) ; 
(1)  92  B.  E.  71  (14  Beav.  173).  (2)  18  B.  E.  270  (3  Madd.  457). 


1852. 
Aug,  2, 3. 

Bolls  Omrt. 

BOMILLY, 

[295] 
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Re 
Glakot. 


[296] 


Longstaff  v.  Renniaon   (i) ;    The  Attorney-General  v.  Davies  (2)  ; 
Crafton  v.  Fnthjis),  were  cited.] 

The  Master  of  the  Bolls: 

Consistently  with  my  decision  in  Trye  v.  The  Coi-poration  of 
OlonceateVy  and  with  that  of  the  Vice-chancellor  Einderslet,  I 
mast  hold  this  gift  void.  I  have  laid  down  the  rale,  that  any 
bequest  tending  to  bring  fresh  land  into  mortmain  is  void ;  and 
the  Yice-Chancellor  Eindersley  expressly  states,  that  if  it  would 
be  a  *due  execution  of  a  trust  to  buy  land  for  the  purpose  of 
erecting  a  school,  the  gift  is  void.  The  question  is,  whether 
this  case  does  not  fall  within  the  rule.  The  testator  directs  the 
school  to  be  "  established.'*  He  therefore  points  to  a  permanent 
establishment,  and  how  can  this  be  effected  without  a  school,  which 
must  stand  on  land  to  be  procured  for  the  purpose  ? 

The  Vice-Chancellor  Kindbrsley  very  properly  observed,  that 
the  con-ect  way  of  judging  of  such  a  gift  is,  to  see  whether  the 
proper  mode  of  executing  the  trust  would  not  be  to  buy  land  and 
build  the  school,  which  cannot  be  made  permanent  without  it. 

I  think,  in  accordance  with  my  own  view,  and  with  that  of  the 
Vice-Chancellor  Kindbrsley  and  the  Vice-Chancellor  of  England 
in  The  Attomey-Oeneral  v.  Hodgson  (4),  that  this  gift  is  void;  for 
it  points  to  a  permanent  establishment  of  a  charity,  for  which 
purpose  it  is  necessary  to  bring  land  into  mortmain.  I  must 
declare  the  gift  void,  and  that  it  falls  into  the  residue. 


1852. 
Aug.  2. 

Rolli  Court. 

Ron  ILLY, 
M.R. 

[297] 


Be   The  OVEESEEKS  of  ECCLESALL. 

(16  Beav.  297  ;  S.  0.  21  L.  J.  Ch.  729.) 

The  sale  of  chanty  lands  authonzed,  under  Sir  Samuel  Bomilly's  Act,  it 
being  beneficial  to  the  charity. 

By  this  petition,  presented  under  the  52  Geo.  III.  c.  101,  the 
sanction  of  the  Court  was  sought  to  the  sale  of  some  real  estate 
belonging  to  a  charity.  The  rental  in  1889  was  12{.  12^.,  and  the 
price  offered  was  680{.,  and  the  value  was  said  to  be  530Z. 

Mr.  Lloyd  and  Mr.  Ilumphi-y,  in  support  of  the  petition,  relied 
on  In  re  Parke's  Chanty  (5). 


(1)  94  R.  R.  581  (1  Drew.  28). 

(2)  7  R.  R.  295,  297  (9  Vee.  535,  544). 
(.3)  87  R.  R.  371  (4  De  G.  &  Sm. 


237). 

(4)  74R.  R.  52  (15  Sim.  146). 

(5)  56  R.  R  65  (12  Sim.  329). 
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Mr.  W.  Af.  James,  for  the  Attorney -General^  opposed  the 
application,  on  the  ground  that  the  Court  never  directed  the  sale  of 
charity  land  merely  on  the  ground  of  advantage.  He  also  stated, 
that  in  a  recent  case,  upon  the  sale  of  mineral  property  which  the 
charity  could  not  work,  Lord  Cranworth  required  the  produce  to 
be  re-invested  in  land. 

The  Mastbb  of  the  Bolls  : 

On  the  authority  cited,  I  think  it  may  be  done,  it  being  obviously 
for  the  benefit  of  the  charity  (i). 


Be 

OVBBSBEBS 

OF 
ECOLBSALL. 


MOFFAT  V.   BURNIE. 

(16  Beav.  298.) 

[This  was  a  petition  in  a  suit  which  stood  over  to  bring  further  persons  before 
the  Court  as  parties.    The  hearing  of  the  petition  is  reported  in  18  Beav.  211.] 


1862. 
Aug.S. 


MANGIN  V.   MANGIN. 

(16  Beav.  300—302.) 

Bequest  of  *'all  the  funded  property  in  my  name,"  held  to  pass  Irish 
Bank  stock  and  Irish  3^  per  Oents.  belonging  to  the  testator,  and  standing 
in  his  name  jointly  with  three  others. 

A  legacy  was,  after  certain  limitations,  "  to  revert  to  the  possessor  of  the 
estate  " :  Held,  that  the  tenant  for  life  of  the  estate  took  it  absolutely. 

The  testator  bequeathed  as  follows:  ''I  leave  my  brothers, 
Henry  Marcus  Mangin  and  George  W.  Mangin,  all  the  funded  pro- 
perty in  my  name  in  the  Bank  of  Ireland,  which  is  not  entailed  with 
the  estates,  to  be  equally  divided  between  them,  and  at  the  death  of 
my  brother  George  W.  (a  lunatic),  his  share  to  come  to  my  brother 
Heury  Marcus  Mangin.  And  in  case  of  the  marriage  of  my  brother 
Henry  Marcus  Mangin  (granting  that  his  wife  is  in  the  station  of  a 
lady),  I  desire  that  he  should  have  the  power  to  leave  it  to  her  or 
her  children  by  will ;  otherwise,  that  it  should  revert  to  the  estate. 
I  also  leave  my  uncle  Alexander  Mangin  and  Henry  Denton  the 
trustees  for  that  property,  and  I  desire  that  they  will  only  give  the 
interest  to  my  brother  Henry  Mangin."  ....''  At  the  death  of 
my  brothers,  the  money  to  revert  to  the  possessor  of  the  estate, 
except  my  brother  Henry  marries  a  person  in  the  position  of  a  lady, 


1852. 
Aug.S. 

RoUi  Qmrt. 

BOMILLY, 

M.R. 
[300] 


(1)  Subsequently,  in    Re    Ly/ord*8 
Chanty,  the  Master  of  the  Bolls 


hesitated  in  making  a  similar  order. 
(2nd  August,  1852.) 
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Manqin  in  which  case  he  has  the  power  to  leave  both  sums  to  her  or  her 
MAHaiK.      children." 

The  testator  died  in  1848,  and  his  brother  Henry  died  in  1850, 
without  having  been  married. 

The  Master  found,  that  the  testator,  at  the  date  of  his  will  and 
death,  was  not  possessed  of  any  funded  property  in  the  Bank  of 
Ireland  standing  in  his  name  alone,  but  that  at  such  periods,  he  was 
possessed  of  or  entitled  to  8,212{.  6«.  2d.  stock  of  the  Governor  and 
Company  of  the  Bank  of  Ireland,  commonly  called  Irish  Bank  stock, 
[  •SOI  ]  and  5,300/.  1«.  6d.  Irish  91.  5«.  per  *cent.  Government  stock,  stand- 
ing in  his  name  jointly  with  three  other  persons,  which  were  not 
entailed  with  the  estate. 

The  estate  was  settled  on  George  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  with  remainder  to  Beuben  for  life,  &c. 
&c.,  so  that  George  was  the  first  tenant  for  Ufa 

Mr.  Headlain,  for  the  plaintiff. 

Mr.  FoUett  and  Mr.  W.  M.  JameSy  for  George  Mangin  : 

The  Bank  stock  does  not  pass,  for  it  is  no  more  ^*  funded  pro- 
perty "  than  shares  in  the  Westminster  Bank  or  any  other  joint 
stock  Company  (i).  Neither  are  the  Irish  8^  per  Cents,  included, 
for  the  sum  was  not  in  the  testator's  name,  but  in  the  name  of  him- 
self and  three  others  (2).  Secondly,  if  it  passes,  it  is  to  ''revert 
to  the  possessor  of  the  estate  " ;  and  therefore  George,  as  such 
possessor,  took  half  in  his  own  right  and  the  other  half  absolutely 
as  possessor  of  the  estate. 

Mr.  Bushy  for  Denton. 

Mr.  Stxutrt  and  Mr.  Osborne,  for  the  second  tenant  for  life, 
argued,  that  the  funds  went  over  to  the  possessors  of  the  estate, 
according  to  the  same  limitations. 

Mr.  Roupell  and  Mr.  Simpson,  for  the  first  tenant  in  tail, 
argued,  that  the  funds  were  to  revert  to  all  the  possessors  of  the 
estate,  according  to  their  interests  therein,  and  that  their  interests 
in  the  funds  were  commensurate  with  their  interests  in  the  estate. 
[  •802  ]  That  the  *fund  must  have  been  taken  out  of  the  estate  by  the 
testator,  and  that  he  intended  it  to  revert  in  the  same  way  as  if  it 

(1)  See  Bumie  v.  QeUing,  70  B.  B.  (2)  See  Qumnell  v.  Turner,  88  E,  R, 

239  (2  Coll.  324).  466  (13  Beav.  240). 
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had  never  been  withdrawn  from  the  operation  of  the  existing      Mangin 
settlement  of  the  family  estate.  Uan'qik. 

The  Master  of  the  Bolls  held,  that  the  Irish  Bank  stock  and 
the  Irish  8Z.  5«.  per  Cents,  passed  by  the  bequest,  and  that  George 
took  the  moiety  o£  Henry  absolutely. 


BEOWN  V.   GOEDON(l). 

(16  Beay.  302—312  ;  S.  C.  22  L.  J.  Oh.  65 ;  1  W.  R.  2 ;  20  L.  T.  0.  S.  75.) 

A  creditor  of  a  banking  firm  held  to  have  accepted  the  surviving  partners 
as  his  debtors,  and  to  have  lost  by  sixteen  years  delay  and  his  conduct,  the 
benefit  of  a  trust  contained  in  the  will  of  the  deceased  partner  for  payment 
of  his  debts  out  of  his  real  estate. 

Where  a  man  fills  two  characters,  he  may  do  an  act  which  may  affect 
him  in  one,  but  not  in  the  other  character. 

Payment  of  interest  on  a  debt  by  surviving  partners,  one  of  whom  was 
the  executor  of  a  deceased  partner,  held  to  have  no  reference  to  the 
executorial  character. 

On  the  22nd  of  February,  1827,  the  plaintiff  deposited  the  sum  of 
1101.  with  the  Honiton  Bank,  and  took  from  them  a  promissory 
note  in  the  following  form  : 

"  Honiton  Bank,  22nd  February,  1827. 
"  Twenty  days  after  sight  I  promise  to  pay  Mr.  Robert  Brown,  or 
bearer,  llOt.,  value  received,  with  interest  at  the  rate  of  91.  per 
cent,  per  annum,  to  the  day  of  acceptance.      For  Flood,  Lott  and 
Lott, 

"  Edward  Lott." 

At  this  time  the  banking  firm  consisted  of  H.  Baines  *Lott, 
Christopher  Flood  and  Edward  Lott,  but  in  1880  C.  Samuel  Flood 
was  admitted  a  partner.  The  partnership  continued  unaltered 
down  to  the  20th  of  June,  1838,  when  the  testator,  H.  Baines  Lott, 
died,  having  by  his  will  devised  and  bequeathed  his  real  and  per- 
sonal estate  to  the  defendant  Gordon,  T.  E.  Clarke  and  to  his  son 
H.  Buckland  Lott,  upon  trust,  by  such  ways  and  means  as  they 
should  think  fit,  to  raise  money  to  pay  his  debts  and  funeral  and 
testamentary  expenses ;  and,  after  payment  thereof  and  subject 
thereto,  he  gave  his  property  in  trust  for  his  son  H.  Buckland  Lott, 
and  appointed  him  the  sole  executor  of  his  will. 


(1)  Bilbarough  v.  Hdmet  (1876)  (> 
Ch.  D.  255,  46  L.  J.  Oh.  446,  53  L.  T. 
75;   House  y.  Bradjord  Banking  Co, 


1862. 

May  6,  25. 

Nov.  3. 

RolU  Court. 

BoiflLLY, 
M.R. 

[302] 


[1894]  2  Ch.  32,  63  L.  J.  Ch,  337,  70 
L.  T.  427 ;  affd.  [1894]  A.  C.  586,  63 
L.  J.  Ch.  890,  71  L.  T.  522, 


[  •303  ] 
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Browh  H.  Buckland  Lott  proved  the  will,  and  shortly  afterwards  the 

PoRDOKi  affairs  between  the  Bank  and  the  testator  were  settled,  and  H. 
Buckland  Lott  was  admitted  into  the  firm  as  a  partner.  The  firm 
continued  to  consist  of  the  three  remaining  partners  of  his  father 
and  himself  down  to  Christmas  Day,  1885,  when  Edward  Lott  (one 
of  the  original  partners  of  the  testator,  and  one  of  the  persons 
liable  on  the  promissory  note)  died.  The  surviving  partners  con- 
tinued to  carry  on  the  business  until  the  month  of  March,  1843, 
when  Christopher  Flood  (the  last  survivor  of  the  partners  who  com- 
posed the  firm  when  the  note  was  given)  died.  From  his  death,  the 
remaining  partners,  C.  Samuel  Flood  and  H.  Buckland  Lott,  con- 
tinued to  carry  on  the  business  of  the  firm  until  the  month  of 
November,  1847,  when  the  Bank  stopped  payment,  and  on  the  23rd 
of  that  month  a  fiat  in  bankruptcy  was  issued  against  both  the 
partners.  No  claim  was  ever  made  by  the  plaintiff  against  the 
estate  of  the  testator,  but  the  interest  due  on  the  promissory  note 
was  regularly  paid  every  half  year  at  the  Bank,  down  to  the  time  of 
the  bankruptcy,  and  the  payments  were  entered  in  the  Bank  books, 
but  not  in  the  executorial  account.  The  plaintiff  proved  this  debt 
[  *304  ]  against  *the  estate  in  the  bankruptcy,  and  on  the  6th  of  July,  1849, 
he  filed  the  present  bill  on  behalf  of  himself,  and  all  other  the 
creditors  of  H.  Baines  Lott,  seeking  to  make  his  real  and  personal 
estate  liable  for  the  payment  of  the  promissory  note. 

Mr.  Willcock  and  Mr.  Gifard,  for  the  plaintiff : 

Though  at  law  a  partnership  debt  is  joint,  and  the  survivors  alone 
are  liable,  yet,  in  equity,  such  a  debt  is  several  as  well  as  joint,  and 
the  creditor  is  entitled  to  payment  out  of  the  assets  of  the  deceased 
partner:  [Wilkinson  v.  Henderson  {]) ;  Winter  y.  Lines  {2) ;  Braitk- 
waite  V.  Britain  (3)]. 

Secondly.  The  Statute  of  Limitations  is  inapplicable,  for  interest 
has  been  paid,  down  to  1847,  by  the  existing  firm,  who  must  be 
considered  as  acting  not  only  for  themselves,  but  on  account  of  the 
estate  of  the  deceased  partner,  and  of  which  one  of  them  (H.  Buck- 
land  Lott)  was  the  executor  :  [Braithwaite  v.  Britain  (3) ;  and  there 
is  an  existing  trust  for  payment  of  debts :  Ball  v.  Harris  (4) ;  Shaw 
V.  Boner  (5),  which  prevents  the  operation  of  the  Statute  of  Limita- 
tions.    There  is  no  evidence  of  any  novation :  Harris  v.  Farwell  (6)]. 

(1)  3G  R.  R.  386  (1  My.  &  K  582).     (4)  48  R.  R.  90  (4  My.  &  Cr.  2(M). 

(2)  48  R.  R.  24  (4  My.  &  Cr.  109).      (5)  44  R.  R.  llo  (1  Keen,  559). 

(3)  44  R.  R.  56  (1  Keen,  221).        (6)  92  R  R.  291  (15  Beav.  31). 
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Mr.  R.  Palmer  and  Mr.  Hetheringtoii,  for  the  representatives  Brown 

of  the  testator ;  Mr.  J.  D.  Chambers,  for  Gordon  the  trustee ;  aoBooN. 

and   Mr.  Follett  and  Mr.  Nichols,  for  the    assignees    of  [  306  ] 
H.  Buckland  Lott,  contra: 

The  right  of  a  joint  creditor  to  obtain  payment  out  of  the  assets 
of  a  deceased  debtor  is  ''an  equitable  right  only,  to  be  met  there- 
fore by  equitable  circumstances  " :  Ex  parte  Kendall  (i ) .  *  *  The 
plaintiff,  after  allowing  sixteen  years  to  elapse  without  making  any 
claim  against  the  assets  of  the  deceased  partner,  after  adopting  the 
surviving  and  succeeding  partners  as  his  debtors  and  receiving 
interest  from  them,  and  after  proving  his  debt  under  their  bank- 
ruptcy, seeks  to  disturb  the  position  of  those,  who  for  nearly  twenty 
years  have  enjoyed  the  testator's  property  undisturbed.     *     ♦     * 

A  trust  for  payment  of  debts  out  of  personal  estate  *is  simply       [  *806  ] 
inoperative:  Scottv.Jones{2).    *    *     The  testator  did  not  intend  to 
charge  his  real  estate,  except  as  auxiliary  to  his  personal  estate,  and 
the  plaintiff,  having  lost  his  right  to  the  latter,  is  not  entitled  to 
have  recourse  to  the  former. 

[Payment  of  interest  by  the  surviving  partner,  which  he,  in  the 
character  of  surviving  partner,  was  bound  to  pay,  cannot  be  imputed 
to  his  character  of  executor :  Way  v.  Bassett  (3).] 

The  plaintiff,  by  his  mode  of  dealing  subsequent  to  the  death  of 
the  testator,  has  accepted  the  security  of  the  surviving  partners : 
Thompson  v.  Percival  (4). 

The  Masteb  of  the  Bolls  reserved  his  judgment. 

The  Master  of  the  Bolls:  Mv  ». 

The  bill,  in  this  case,  is  filed  by  the  plaintiff,  on  behalf  of 
himself  and  all  other  the  creditors  of  Henry  *Baines  Lott,  deceased,  [  *307  ] 
for  the  administration  of  his  estate.  The  defendants,  who  are  the 
l^;al  personal  representatives  of  Henry  Baines  Lott,  contest  the 
fact  alleged  by  the  plaintiff,  and  which  forms  the  foundation  of  his 
equity,  viz.,  that  he  is  a  creditor  of  the  deceased  testator,  or  that 
he  is  entitled  to  make  any  claim  against  the  testator's  estate.  This 
is  the  question  to  be  determined  at  this  stage  of  the  cause,  and  the 
solution  of  it  depends  upon  whether  the  acts  of  the  partners  and 
successors  in  business  of  the  testator  have  kept  alive  a  debt,  which 

(1)  11  E.  R.  122  (17  Ves.  522).  (;i)  71  E.  R  32  (5  Hare,  55). 

(2)  42  R  R  29  (4  CI.  &  Fin.  382,  (4)  53  R  E.  187  (5  B.  &  Ad.  925). 
reyeniDg  1  Eoss.  &  My.  255). 
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Bboww       otherwise  would  have  been  barred  by  the  Statute  of  Limitations. 

GoKDov.  ^he  facts  of  the  case  are  these.  (His  Honour  here  stated  the  above 
facts.)  The  question  is  whether,  in  this  state  of  circumstances, 
the  plaintifif  is  entitled  to  that  relief,  or  whether  such  claim  as  he 
might  have  made  at  the  death  of  the  testator,  has  not  since  been 
barred  by  the  lapse  of  time.  On  behalf  of  the  plaintiff  it  was  urged, 
that  this  was  originally  a  joint  liability  on  the  part  of  all  the  mem- 
bers  of  the  firm,  but  that  in  equity  it  is  treated  as  joint  and  several. 
In  support  of  which  proposition,  the  cases  of  Lane  v.  WilliatM  and 
Wilkinson  v.  Henderson  were  relied  upon.  That,  consequently,  the 
liability  of  the  testator  did  not  determine  with  his  death,  but  that 
the  several  liability  continued  in  equity,  and  that  the  firm  having 
duly  paid  interest  on  this  note  until  within  two  years  of  the  filing 
of  the  bill,  must,  for  this  purpose,  inasmuch  as  the  executor  of  the 
testator  was  one  of  such  partners,  be  treated  as  the  agents  of  the 
persons  interested  in  the  testator's  estate  for  that  purpose. 

If  the  Court  should  be  adverse  to  the  plaintiff  on  this  argument, 
it  is  then  contended,  that  the  testator  has,  by  his  will,  created  an 
express  trust  for  the  payment  of  his  debts  out  of  his  real  estate, 
and  that,  accordingly,  the  real  estate  must  be  so  applied. 
[  308  ]  In  considering  the  former  of  these  positions,  and  the  effect  of  the 

payment  of  the  interest  on  the  note  by  the  bankers,  it  is  essential 
to  determine  in  what  character  the  interest  was  paid.  If  it  was 
paid  by  them  in  the  character  of  agents  for  the  persons  interested 
in  the  real  estate  of  the  testator,  these  persons  will  be  bound  by 
such  payments;  but  if  the  bankers  paid  the  interest,  not  in  the 
character  of  agents,  but  as  the  debtors  of  the  plaintiff,  then  the  estate 
of  the  testator  cannot  be  affected  by  these  payments ;  and  in  that 
case,  the  liability  of  the  real  estate  will  remain  the  same  as  if  the 
payments  had  not  been  made.  Before  it  can  be  determined  that 
the  bankers  were  agents  for  this  purpose,  it  must  be  considered, 
how  the  agency  for  this  purpose,  if  it  existed,  was  created.  It 
might  be  created  by  express  authority  or  by  implication.  Express 
authority,  in  this  case,  there  is  none ;  on  the  contrary,  it  is  excluded 
by  the  circumstance,  that  the  affairs  between  the  Bank  and  the 
testator  seem  to  have  been  settled  immediately  after  his  decease, 
and  that  subsequently,  no  claims  were  made  or  liabilities  existed 
between  them  on  either  side.  If  therefore  the  agency  existed,  it 
must  have  been  created  by  implication.  The  only  implication  for 
such  purpose  which  could  exist  in  the  present  case,  if  at  all,  must 
arise  out  of  the  relation  of  the  parties ;  and  the  only  circumstance 
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that  is  or  can  be  referred  to  as  creating  this  implied  agency  and       Bsowk 
authority  is,  that  one  of  the  partners,  and  therefore  one  of  the     ooi^n. 
persons  paying  the  money,  was  also  one  of  the  trustees  of  the  real 
estate  of  the  testator  and  the  sole  executor  of  his  will. 

It  does  not  follow,  because  a  man  fills  various  characters  at  the 
same  time,  that  the  act  done  by  him  in  one  of  those  characters 
has  reference  to  or  can  affect  *him  in  another  of  these  characters  (i).  L  *309  ] 
It  is  every  day's  experience,  that  a  person  made  a  defendant  to  a 
suit  in  Chancery,  as  beneficially  interested  in  the  subject-matter  of 
it,  may  also,  at  the  same  time,  be  the  representative  of  a  deceased 
person,  also  similarly  interested  in  the  subject  of  the  suit ;  but  if 
this  defendant  has  not  been  made  a  party  in  respect  of  his  repre- 
sentative character,  the  estate  of  the  deceased  person  will  not  be 
affected  by  the  decision  in  that  suit.  In  this  case,  unless  the  bare 
circumstance  of  one  of  the  partners  being  the  executor  of  the 
testator's  will  and  one  of  the  devisees  in  trust  of  his  real  estate,  can 
make  all  his  acts,  as  a  banker,  referable  to  him  as  a  trustee,  where 
such  a  reference  can  have  any  effect,  it  will  be  impossible  to  hold 
that  the  estate  of  the  testator  was  bound.  *  It  clearly  was  not 
supposed  by  Henry  Buckland  Lott  that  it  was  in  his  character  of 
executor  that  he  made  the  payments.  They  appear  in  the  accounts 
of  the  Bank,  but  they  do  not  appear  in  the  accounts  of  the  executors. 
It  is  obvious,  that  Christopher  Lott  paid  them  as  partner  only,  and 
that  the  firm  considered  themselves  to  be  alone  liable  for  this  debt. 
No  reasonable  doubt  can  exist,  but  that  in  the  settlement  of 
accounts  between  themselves  and  the  estate  of  the  testator,  this 
liability,  in  common  with  many  others  of  a  similar  description,  was 
taken  into  account,  in  settling  what  was  due  to  or  from  the  testator 
in  respect  of  the  partnership.  It  would  be  therefore  with  great 
pain,  if  I  should  find  myself,  by  the  settled  decisions  on  this 
subject,  compelled  to  imply  any  such  agency.  The  cases,  however, 
have  no  such  tendency,  and,  in  truth,  the  case  of  Way  v.  Bassett 
decides  this  question  the  opposite  way.  The  debt  was,  at  the  death 
of  the  testator,  gone  at  law.  It  remained  no  doubt  a  debt  due  from 
his  estate  in  equity,  because  equity  considers  *it  to  be  unjust,  that  [  *8io  ] 
where  two  or  more  persons  are  jointly  liable,  the  death  of  one 
should  throw  the  whole  debt  on  the  other  persons  jointly  liable 
with  the  deceased  debtor,  and  thus  exonerate  his  estate ;  and  this, 
as  was  justly  urged  in  argument,  is  the  principle  of  Wilkinson  v. 
Henderson,  Ex  parte  Kendall,  and  of  Way  v.  Bassett 
(1)  See  Coppin  v.  Coppin,2  P.  Wms.  295, 
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Bbowk  But  even  if  that  principle  were  applicable  here,  and  if,  as  between 

QoBDOK.  the  partners,  the  estate  of  the  testator  had  never  borne  its  share, 
how  woald  the  plaintiff  be  entitled?  Christopher  Flood,  the 
survivor  of  the  three  partners  who  were  originally  liable  on  the 
note,  died  in  March,  1848,  and  the  bill  was  not  filed  till  July,  1849. 
Even,  therefore,  on  this  principle,  the  statute  would,  without  any 
assistance  arising  from  this  equitable  doctrine,  have  barred  all 
remedy  against  the  personal  estate  of  the  testator,  in  six  years 
after  the  death  of  the  surviving  partner,  that  is,  in  March,  1849, 
which  is  previous  to  the  filing  of  the  bill.  In  every  way,  therefore, 
that  I  regard  it,  I  am  of  opinion  that  all  right  to  go  against  the 
personal  estate  of  the  testator  had  ceased  prior  to  the  filing  of  the  bill. 

If  the  personal  estate  of  the  testator  is  not  affected,  neither  is  the 
real  estate,  unless  it  be  by  the  trust  which  he  has  created ;  and  as 
I  am  of  opinion,  that  the  payment  of  interest  may  be  wholly 
disregarded,  so  far  as  relates  to  the  personal  estate,  it  follows  also, 
on  the  same  principle,  and  for  the  reasons  I  have  stated,  which  are 
equally  applicable  to  both  sorts  of  property,  that  this  payment  will 
not  affect  the  real  estate. 

If,  therefore,  the  real  estate  of  the  testator  can  be  fixed  with  the 
payment  of  this  sum  of  money,  it  must  be  in  respect  of  the  form  in 
[  *sii  ]  which  he  had  devised  his  *real  estate,  by  making  it  subject  to  a 
trust  for  the  payment  of  his  debts.  The  trust  is  undoubtedly  clear 
and  distinct ;  but  I  am  of  opinion  that  it  will  not  entitle  the  plaintiff 
to  enforce  payment  of  this  sum  against  the  testator's  real  estate, 
because,  in  truth,  it  is  not  now  a  debt  against  the  estate.  The  case 
stands  thus:  At  the  testator's  death,  there  was  not  any  debt  at 
law ;  but  an  equity  existed,  by  which  the  plaintiff  was  entitled  to 
stand  in  the  place  of  the  surviving  partners,  as  against  the  testator's 
estate.  This  is  decided  by  Way  v.  Bassett.  The  plaintiff  has  not 
thought  fit  to  avail  himself  of  this  equity,  but  has,  in  lieu  thereof, 
accepted  the  surviving  partners,  who  were  liable  to  him  at  law,  as 
his  only  debtors.  Can  it  be  properly  urged,  that  in  this  state  of 
things,  he  is  a  cestui  que  trust  created  by  the  testator's  will,  and 
having  neglected  all  claim  against  that  estate,  from  June,  1888,  till 
July,  1849,  when  the  bill  was  filed,  a  period  of  sixteen  years,  he  can 
now  seek  to  enforce  this  equity  by  means  of  this  trust  ?  I  am  of 
opinion  that  he  cannot.  He  has,  from  the  earliest  period  since  the 
death  of  the  testator  till  the  bankruptcy  of  the  surviving  partners, 
accepted  the  partners  as  his  debtors,  and  has  proved  this  debt 
against  their  estate,  as  if  they  were  his  sole  debtors.     This  alone, 
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according  to  the  doctrine  in  Thompson  v.  Percivaly  would  discharge 
the  testator's  estate. 

But  it  is  further  to  be  observed,  that  by  accepting  them  as  his 
debtors,  and  taking  no  step  against  the  testator's  estate,  he  has 
made  it  impossible  for  the  Court,  if  he  were  allowed  this  equity,  to 
place  the  persons  interested  in  the  estate  of  the  testator  in  the 
same  position  in  which  they  would  have  been,  if  this  equity  had 
been  earlier  enforced.  If,  at  the  death  of  the  testator,  the  plaintiff 
had  insisted  on  payment  out  of  the  assets  of  the  testator,  the  effect 
would  have  been,  that  *the  estate  would  have  been  recouped,  by  a 
contribution  from  the  surviving  partners  in  the  settlement  of 
accounts  between  them,  and  no  injustice  would  have  been  occa- 
sioned. No  such  contribution  would  now  be  possible,  and  it  does 
not  appear  to  me  to  be  consistent  with  the  principles,  upon  which 
this  Court  administers  its  equities,  to  allow  the  plaintiff  to  claim 
the  benefit  of  one  which  he  has  repudiated  for  sixteen  years,  and 
when  the  position  of  the  parties  interested  is  so  materially  altered, 
that  it  could  not  now  be  enforced  against  the  defendants,  without 
doing  manifest  injustice  to  them. 

I  am  of  opinion,  therefore,  that  the  trust  for  the  payment  of 
debts  created  by  the  will  of  the  testator  does  not  entitle  the  plaintiff 
to  the  relief  he  asks,  and  that  consequently  his  case  fails,  and  that 
his  bill  must  be  dismissed  with  costs. 


Browk 

t, 
Gordon. 


[  'sia  ] 


ROWLEY  V.  ADAMS. 

(16  Beav.  312-313.) 

Prooeedings  were  stayed  as  against  the  legal  personal  representative.  A 
petition  having  been  presented,  professing  to  deal  with  funds  standing  to 
the  general  credit  of  the  cause,  he  was  served  therewith,  and  with  a  notice 
not  to  appear:  Held,  nevertheless,  that  he  was  entitled  to  his  costs  of 
appearance. 


1852. 
Nov.  3. 


Thb  ATTORNEY-GENERAL,  at  the  relation  of  W.  W. 
AND  E.  P.  V.  WYGGESTON'S  HOSPITAL, 

(16  Beav.  313—314;  affd.  20  L.  T.  0.  S.  230.) 

The  Attorney 'Qenerdl  has  control  over  all  proceedings  in  a  relator's  action, 
and  a  petition  presented  by  the  relators  without  his  authority  may  be 
dismissed  upon  his  application. 

A  DEOBBB  was  made  on  the  28th  July,  1849,  directing  accounts 
and  inquiries  (1).    Certain  facts  having  (as  alleged)  come  to  light 
(1)  85  E.  B.  40  (12  Beav.  124). 


1852. 

Avg,  4. 

Nov,  8,  24. 

Rons  CourU 

BOMILLT, 

M.R. 
[813] 
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[B.R. 


A.-G. 

Wygges- 

ton'b 
Hospital. 


[314] 


pending  the  inqairy,  a  petition  was  presented  *'  by  the  informant 
at  the  relation  aforesaid,"  praying  very  special  inquiries,  as  to  the 
propriety  of  proceeding  to  set  aside  a  lease,  as  to  encroachments, 
timber,  inclosures,  lands  sold  to  railways,  &c.  &c.,  relating  to  the 
charity  property. 

Mr.  Lloyd  and  Mr.  Morris,  in  support  of  the  petition. 

The  Masteb  of  the  Bolls: 

The  petition  must  stand  over  and  be  laid  before  the  Attorney^ 
General,  with  a  request  from  me,  that  he  will  favour  me  with  his 
opinion  as  to  the  course  he  thinks  desirable  to  be  adopted  with 
respect  to  this  petition  (i). 


1852. 

May  26,  27. 

JuM  29. 

JV(W.4. 

JtolU  Court. 

Rom  ILLY, 
M.R. 

[316] 


BRIDGE  V.  BRIDGE  (2). 

(16  Beav.  316—329 ;  S.  C.  22  L.  J.  Cli.  189 ;  16  Jur.  1031 ;  20  L.  T.  O.  S.  75 ; 

1  W.  K.  4.) 

If  the  legal  owner  of  stock  execute  a  declaration  of  trust  in  favour  of  a 
volunteer,  equity  will  compel  the  execution  of  the  trust ;  but  if  he  merely 
assigns  the  stock  and  makes  no  transfer,  the  Court  will  afford  him  no 
assistance. 

If  the  beneficial  owner  of  stock  standing  in  the  name  of  trustees  assign 
it  in  favour  of  a  volunteer,  and  notice  is  given  to  the  trustees,  who  act  upon 
it,  equity  will  enforce  the  performance  of  the  trust  in  favour  of  the 
volunteer  (3). 

When  the  owner  of  property,  vested  in  A.  and  B.  as  trustees,  purported 
to  assign  it  to  himself  and  others,  in  trust  for  volunteers,  but  no  legal 
transfer  was  made,  or  recognition  of  the  trust  by  A.  and  B. :  Held,  that  the 


(1)  The  relators  appealed,  in  the 
name  of  the  Attorney-  General.  At  the 
hearing  before  the  Lord  Chancellor, 
on  Jan.  19,  1863,  the  Attorney- 
General  asked  that  the  petition  might 
be  dismissed,  which  was  done,  with 
costs,  notwithstanding  the  opposition 
of  the  relators;  see  20  L.  T.  0.  S. 
230. 

(2)  In  the  case  of  In  re  King  (1879) 
14  Ch.  D.  179,  49  L.  J.  Ch.  73,  Hall, 
V.-C,  observed  (14  Ch.  D.  at  p.  184) 
that  the  case  of  Bridge  v.  Bridge 
was  decided  upon  a  wrong  gi-ound. 
That  observation  apparently  applies  to 
the  particular  part  of  the  decision 
which  treats  the  voluntary  settlement 
by  an  equitable  owner  of  his  beneficial 
interest  in  real  or  personal  property 
vested  in  trustees,  as  inoperative  unless 


the  trustees  of  the  voluntary  settle- 
ment have  actually  obtained  a  legal 
transfer  of  the  property  to  be  com- 
prised in  that  settlement  from  the 
existing  trustees,  or  have  otherwise 
obtained  some  recognition  or  admission 
by  them  of  the  validity  of  the  voluntary 
settlement.  Bearing  in  mind  that  no 
such  transfer,  recognition  or  admission 
is  now  necessary  to  complete  the 
voluntary  assignment  of  a  beneficial 
interest  in  property  already  vested  in 
trustees  for  the  assignor,  it  is  conceived 
that  the  case  of  Bridge  v.  Bridge  may 
still  have  sufficient  practical  utility  to 
require  its  retention  in  the  Bevised 
Beports.— 0.  A.  S. 

(3)  The  assignment  is  binding  upon 
the  settlor  irrespectively  of  any  such 
notice. — 0.  A.  S. 
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relation  of  trustee  and  cestui  que  trust  had  not  been  created  in  favour  of        Bbidoe 
those  volunteers  (1).  v. 

The  plaintiff  being  entitled  to  shares  in  Companies,  foreign  bonds,  Consols,  Bridge. 
cash  and  real  estate,  which  wei'e  vested  in  the  trustees  of  his  uncle's  will, 
executed  a  voluntary  deed,  whereby  he  granted  the  realty  to  A.  and  B.,  to 
the  use  of  himself  and  A.  and  B.,  upon  trust  to  sell,  and  he  directed  that 
the  produce  and  the  bonds,  &c.,  should  thenceforth  be  considered  vested  in 
him  and  A.  and  B.  on  certain  trusts  for  volunteers :  Held, 

First,  that  the  deed  was  valid  as  to  the  shares  and  bonds,  which  had 
been  transferred  to  the  plaintiff  and  A.  and  B.,  but, 

Secondly,  that  the  deed  was  ineffectual  as  to  foreign  bonds,  stock  and 
caah,  of  which  there  had  been  no  transfer,  and  no  acceptance  of  the  trust 
by  the  trustees  of  the  uncle's  will,  in  whom  they  were  vested,  and  ineffectual 
also  as  to  the  realty,  the  legal  estate  not  having  passed  (1). 

Thb  qaestion  in  this  case  related  to  the  validity  of  a  voluntary 
deed,  dated  the  9th  of  April,  1847,  and  executed  by  the  plaintiff, 
John  London  Bridge,  under  the  following  circumstances : 

Under  the  will  of  bis  uncle,  who  died  in  1834,  the  plaintiff  became 
entitled  to  one-fifth  part  in  two  houses  in  Dean  Street,  Soho,  in  fee 
simple,  and  to  one-fifth  of  the  residuary  estate  and  effects  of  the 
testator,  of  which  a  portion  consisted  of  certain  shares  and  bonds, 
of  which  the  plaintiff's  share  was  the  following,  viz. : 

300  shares  in  the  General  Mining  Association. 
20      „        „      Kegent's  Canal  Company. 
30      „        „      Columbian  Bonds. 

The  one-fifth  of  the  remaining  portion  of  the  residuary  *personal  [  '316  ] 
estate  of  the  testator  to  which  the  plaintiff  was  entitled,  was 
admitted  by  the  plaintiff  and  defendants,  at  the  time  of  the  execu- 
tion of  the  deed  in  question,  to  have  amounted  to  the  sum  of 
12,694Z.  lis.  8(^  3  per  cent.  Annuities,  a  balance  at  the  bankers  of 
475Z.  10«.  10c?.,  and  an  estate  at  Clifton  Maybank,  in  Dorsetshire, 
of  which  he  was  tenant  for  life,  with  remainder  to  his  issue.  The 
trustees  of  the  will  were  empowered  to  apply  the  interest  of  these 
funds  and  estates  for  the  benefit  of  the  plaintiff  till  he  was  twenty-five, 
at  which  age  he  was  to  be  put  into  possession  of  them  and  of  his  share 
of  the  residuary  estate,  which  was  then  to  be  paid  over  to  him. 

The  testator  died  early  in  1834,  and  on  the  22nd  May  in  that 
year  his  will  was  proved  by  the  four  trustees  and  executors.  The 
plaintiff  attained  his  age  of  twenty-one  years  on  the  10th  of  February, 
1846,  having  shortly  before  married. 

On  the  9th  April,  1847,  the  plaintiff,  being  then  upwards  of 
twenty-two  years  of  age,  executed  a  deed,  which  was  made  between 

(1)  This  cannot  be  maintained  con-  91  R.  R.  53  (1  D.  M.  &  G.  56).— 
sist^itly  with  Kekeickh  v.   Mannivy^      0.  A.  S. 

B.B. — ^VOCi.  XCVX.  10 
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Bbidqb       the  plaintiff  of  the  one  part  and  himself  and  John  Edward  Bridge 
BttiDOB.      ^^d  Alexander  Gordon  of  the  other  part ;  and  after  reciting  what 
the  plaintiff  was  entitled  to  under  his  ancle's  will,  and  that  a  settle- 
ment of  accounts  had  been  come  to  between  himself  and  his  trustees 
since  he  had  attained  his  majority,  and  after  further  reciting,  that 
by  an  indenture  of  20th  March,  1847,  he  had  settled  1,6002.  East 
India  stock,  in  trust  to  pay  the  dividends  to  the  lady  whom  he  had 
lately  married  for  her  life,  for  her  separate  use  and  without  power 
of  anticipation,  and  subject  thereto,  in  trust  for  himself,  the  deed 
proceeded  to  recite,  that  the  plaintiff  was  desirous  and  had  deter- 
mined to  make  such  settlement  as  thereinafter  contained  of  all  the 
property  he  was  entitled  to  under  his  uncle's  will,  together  with 
[  *317  ]       *the  absolute  reversion  in  the  East  India  stock  to  which  he  was 
entitled  on  his  wife's  decease ;  and  after  reciting  that  John  Edward 
Bridge  and  Alexander  Gordon  had  agreed  to  become  trustees, 
together  with  the  plaintiff,  of  the  intended  settlement,  the  plaintiff 
conveyed  to  John  Edward  Bridge  and  Alexander  Gordon  all  his 
interest  in  the  real  estate  (the  legal  estate  of  which  was  vested  in 
the  trustees  of  the  testator's  will),  to  hold  to  the  use  of  the  plaintiff 
and  John  Edward  Bridge  and  Alexander  Gordon  and  their  heirs, 
upon  trust  to  sell.     The  plaintiff  directed,  that  the  produce  and  the 
personal  estate  and  effects  before  mentioned,  transferred  or  to  be 
transferred  into  the  names  of  the  trustees,  should  thenceforth  be 
and  be  considered  vested  in  the  plaintiff,  John  Edward  Bridge,  and 
Alexander  Gordon,  in  trust  for  himself  for  his  life,  and  subject 
thereto,  for  his  children,  as  he  should  appoint,  and  in  default, 
amongst  all  the  children  equally.     The  deed  then  contained  powers 
for  advancement  and  maintenance,  and  declared,  that  if  there 
should  be  no  child  entitled,  that  the  trustees  should  stand  possessed 
of  the  trust  funds  for  such  person  as  the  plaintiff  should  by  will 
appoint,  and  in  default,  upon  trust  for  his  next  of  kin  under  the 
Statute  of  Distributions.    It  also  contained  a  covenant  on  the  part 
of  the  plaintiff  for  further  assurance. 

Subsequent  to  the  date  of  the  settlement,  the  property  comprised 
therein  was  dealt  with  in  the  following  way :  On  the  4th  of  May, 
1847,  the  800  shares  in  the  General  Mining  Association  were 
transferred  by  the  executors  of  the  testator  to  the  trustees  of  the 
deed  of  settlement  of  the  9th  of  April,  1847,  and  it  appeared,  by  an 
entry  in  the  books  of  the  Company,  that  these  three  trustees  were 
the  owners  of  these  shares. 

The  twenty  Regent's  Canal  shares  had  also  been  transferred  to 
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and  were  now  vested  in  the  plaintiff  and  the  "^other  two  truntees  of      Buidoe 
the  indenture  of  the  9th  April,  1847.    It  appeared  from  the  evidence,      bridge. 
that  the  Columbian  bonds  passed  by  delivery,  and  that  the  actual       [  *318  ] 
holder  was  treated  as  the  beneficial  owner  of  them  by  the  Colum* 
bian  Government  and  its  agents.    Of  these,  no  transfer  or  delivery 
had  been  made  to  the  trustees  of  the  deed  or  to  any  one  of  them. 
On  the  contrary,  these  bonds  having  been  originally  in  the  custody 
of  John  Gunter  Bridge,  were,  on  his  decease,  transferred  into  the 
custody  of  Alfred  Charles  Bridge,  another  of  the  executors  of  the 
testator,  in  whose  possession  they  now  were. 

The  Consols  were  also  standing  in  the  names  of  the  four  original 
executors,  and  the  cash  balance  at  the  bankers  was  standing  to  the 
account  of  Thomas  Bridge,  Robert  Bridge,  and  Alfred  Charles 
Bridge,  the  three  surviving  trustees  and  executors  of  the  testator's 
will. 

There  being  no  issue  of  the  plaintiff's  marriage,  he  instituted 
this  suit  against  the  trustees  and  executors  of  his  uncle's  will,  and 
against  the  trustees  of  the  voluntary  settlement  and  other  necessary 
parties,  praying  a  declaration  of  his  rights  in  the  real  and  per- 
sonal property,  and  a  transfer  of  the  latter,  and  that  it  might  be 
declated,  that  the  settlement  of  1847  was  not  binding  on  him. 

Mr.  RovpelU  Mr.  Lloyd  and  Mr.  Sauthgate,  for  the  plaintiff, 
contended  that  the  deed  was  ineffectual. 

Mr.  Kenyon  Parker  and  Mr.  Sandys  argued  in  favour  of  its 
validity. 

Mr.  R.  Palnier^  Mr.  Macnaghten,  Mr.  Grove  and  Mr.  Allnutt, 
for  other  parties. 

[BeatsoH  v.  Beat8on{\);  Colnian  v.  Sarrel{2);  Ward  v.  And- 
land{^) ;  Fortesate  v.  Barnett(4)  ;  Edwards  v.  Jones  (6)  ;  Antrohus  v. 
Smith  (6) ;  Searle  v.  Imw  (7)  ;  Ex  'parte  Pye  (s)  ;  Meek  v.  Kettle^ 
ii'ell{9)  ;  Keketoich  v.  Manning  {\o)  ]  Bentley  v.  Mackay(u)] 
Johnson   v.   Legard  (12)  ;    Smith   v.   Garland  (13)  ;    M'Fadden  v. 

(1)  12  Sim.  281.  (8)  11  R.  R.  173  (18  Ves.  149). 

(2)  1  R.  R.  83  (1  Ves.  Jr.  50).  (9)  58  R.  R.  137  (1  Hare,  464,  aflf.  1 

(3)  68  R.  B.  fo  (8  Beav.  201).  Ph.  342). 

(4)  46  R.  R.  5  (3  My.  &  K.  36).       (10)  91  B.  R.  53  (1  D.  M.  &  0. 176). 
(5)43  R.  R.  178(1  My.  &  Cr.    (11)  92  R.  R.  280  (15  Beav.  12). 

226).  (12)  18  R.  R.  301  (6  M.  &  S.  60) ; 

(6)  8  R.  R.  278  (12  Ves.  39).        18  R.  R.  234  (Turn.  &  R.  281). 

(7)  74  R.  R.  27  (16  Sim.  95).         (13)  16  R.  R.  154  (2  Mer.  123). 
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Bkidgb       Jcnkyns  (i)  ;   Peire  v.  Espinasse  (2)  ;   Puluei-toft  v.  Pulvertojl  (3)  ; 
BwDGB.      ^^^  V-  -P''*^^  W  J  -S*^^  V.  Cureton  (5)  ;   Fletcher  v.  Fletcher  (o)  ; 
Blakehj  v.  Brady  (7),  were  cited.] 

[  319  ]  The  Master  of  the  Rolls  reserved  his  judgment. 

37,^.  4.       The  Master  of  the  Bolls  : 

The  question  which  has  been  raised,  in  this  case,  and  has  now  to 
be  decided,  is,  the  validity  and  operation  of  this  deed  of  the  9th  of 
April,  1847.  The  plaintiff  says  that  it  is  voluntary  and  void  in 
toto.  The  defendants  submit  to  the  Court  the  question,  whether 
the  deed  be  not  operative,  as  to  the  whole  of  the  property  thereby 
purported  to  be  settled,  or  if  not  as  to  the  whole  of  the  property 
[  *320  ]  included  in  it,  at  least  as  to  such  parts  of  it  as  *have  been  actually 
transferred  to  the  trustees  of  the  indenture  according  to  the  trusts 
therein  declared. 

This  deed  and  the  facts  about  to  be  mentioned  have  raised  ques- 
tions, which  have  occurred  frequently  and  in  various  forms  of  late 
years.  There  is,  I  think,  no  great  difficulty  in  stating  the  principle 
which  governs  these  cases,  but  very  considerable  difficulty  is 
frequently  to  be  encountered,  in  the  application  of  them  to,  par- 
ticular instances ;  nor  is  it,  in  my  opinion,  easy  to  reconcile  all  the 
decisions,  or  at  least  all  the  dicta  to  be  found  in  the  reported  cases 
on  this  subject. 

The  rule  is  thus  stated  by  Lord  Eldon  in  Ellison  v.  Ellison  (8) : 
''  I  take  the  distinction  to  be,  that  if  you  want  the  assistance  of  the 
Court  to  constitute  you  cestui  que  trust,  and  the  instrument  is 
voluntary,  you  shall  not  have  that  assistance,  for  the  purpose  of 
constituting  you  cestui  que  trust.  As  upon  a  covenant  to  transfer 
stock,  &c.,  if  it  rests  in  covenant  and  is  purely  voluntary,  this  Court 
will  not  execute  that  voluntary  covenant ;  but  if  the  party  has 
completely  transferred  stock,  Ac,  though  it  is  voluntary,  yet  the 
legal  conveyance  being  effecluuUy  made,  the  equitable  interest  will 
be  enforced  by  this  Court.** 

This  rule  has  been  recognized  and  acted  upon  in  all  the  subsequent 
cases,  but  a  considerable  diversity  will  be  found  amongst  them,  as  to 
what  does  or  does  not  constitute  the  relation  of  trustee  and  cestui 
que  trust. 

(1)  6o  R.  l\.  354  (1  Ph.  153).  (5)  39  K.  R.  258  (2  My.  &  K.  503). 

(2)  39  R.  K.  254  (2  My.  &  K  496).  (6)  67  B.  B.  6  (4  Hare,  67). 

(3)  11  B.  B.  151  (18  Ves.  99).  (7)  56  B.  B.  240  (2  Dr.  &  Wal.  311). 

(4)  92  B.  R.  247  (14  Beav.  598).  (8j  6  B.  R.  19  (6  Yes.  662). 
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In  order  to  render  the  observations  I  am  about  to  make  more  Bridge 
clear,  I  shall  first  exclude  from  them  the  consideration  of  all  these  bbidgb. 
cases,  where  the  donor  has  created  a  debt  in  favour  of  a  volunteer, 
as  by  executing  *a  bond  or  a  covenant  to  pay  a  sum  of  money.  In  [  '321  ] 
these  cases,  though  the  obligee  or  the  covenantee  should  be  con- 
stituted trustee  for  the  donee,  and  even  if  the  trustee  so  constituted 
should  decline  to  act  or  to  enforce  payment  of  the  debt,  the  Court 
will  enforce  it,  as  in  the  case  of  Fletcher  v.  Fletcher  (i).  In  these 
cases,  the  relation  of  trustee  and  cestui  que  trust  is  clearly  complete, 
and  the  interposition  of  the  trustee  alone  prevents  the  donee  from 
enforcing  payment  of  the  debt  at  law,  against  the  debtor  or  his 
representatives.  I  omit,  therefore,  as  not  applicable  to  the  question 
before  me,  those  cases,  where  a  donee  has  created  a  liability  in 
himself,  for  the  purpose  of  giving  to  another  the  benefit  arising 
from  it.  The  question  before  me  will  depend  more  upon  those 
cases,  where  the  donor  professes  to  assign,  for  the  benefit  of  the 
donee,  some  previously  existing  chose  in  action. 

On  this  subject  some  points  are,  I  think,  reasonably  clear.  If  a 
person  possessed  of  stock  execute  a  declaration  of  trust  of  that  stock 
in  favour  of  a  volunteer,  he  would,  I  apprehend,  clearly  constitute 
himself  a  trustee  for  the  volunteer,  and  equity  would  execute  the 
trust  and  compel  a  transfer  of  the  stock  to  the  cestui  que  trust. 

But  if  the  same  person  executed  an  assignment  of  the  stock  in 
favour  of  the  volunteer,  and  no  transfer  of  the  stock  took  place, 
this,  I  apprehend,  would  as  clearly  be  considered  to  be  no  more  than 
an  imperfect  gift,  in  which  the  donor  had  not  done  all  that  it  was 
in  his  power  to  do,  and  the  donee  would  get  no  assistance  from  a 
court  of  equity  to  compel  a  transfer  of  the  stock. 

On  the  other  hand,  if  the  stock  stood  in  the  names  of  trustees,  [  322  ] 
and  the  beneficial  owner  of  it  executed,  in  favour  of  a  volunteer,  an 
assignment  of  such  stock,  and  if  notice  of  that  assignment  were 
given  to  the  trustees  (2),  who  acknowledged  the  validity  of  it  and 
acted  upon  it,  they  would  thereupon,  through  the  act  of  the 
beneficial  owner,  become  the  trustees  for  the  volunteer,  and  equity 
would  enforce  the  due  performance  of  that  trust  in  his  favour. 

Up  to  this  point,  I  think  that  no  considerable  difficulty  arises, 
but  to  what  extent  an  assignment  of  a  chose  in  action  by  the 
beneficial  owner,  in  favour  of  a  volunteer,  will  be  binding  without 

(1)  67  B.  B.  6  (4  Hare,  67).  notice,    or  thafc  the    trustees  should 

(2)  It  is  not  necessary  that  the  acknowledge  the  validity  of  it. — 
beneficial     owner    should    give    the      O.  A.  S. 
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Bbtdge  8uch  notice  or  such  acts  by  the  trustees,  is,  I  think,  doubtful  on  the 
BBrnGE.  authorities.  They  all  proceed  on  this  principle :  that  the  relation 
of  trustees  and  cestuis  que  trust  must  be  created  between  the 
persons  who  were  before  the  assignment  trustees  for  the  assignor 
and  the  volunteer  assignee.  Upon  this  principle,  as  Lord  Gotten- 
HAM  observes,  Sir  William  Grant  proceeded  in  the  case  of  Sloan  v. 
Cadoffan  (1),  which  has  been  the  subject  of  so  much  comment,  as 
did  Sir  John  Leach  in  the  case  of  Fortesate  v.  Barnett  (2).  But 
with  respect  to  the  acts  or  circumstances  which  will  make  the 
relation,  it  is  not,  I  think,  easy  to  reconcile  all  the  authorities.  In 
Meek  v.  Kettleivell{s)f  a  most  acute  and  careful  Judge,  after  much 
consideration  and  a  minute  examination  of  all  the  authorities, 
decided,  that  where  a  person  entitled  to  the  contingent  reversion  of 
a  fund  vested  in  trustees  on  various  trusts,  assigned  all  her  interest 
in  that  fund  to  her  son-in-law,  and  declared  the  trusts  of  the  assign- 
ment to  be,  in  part  for  herself,  and  as  to  the  residue  to  her  son-in- 
[  •32»  ]  law,  but  *of  which  assignment  no  notice  was  given  to  the  trustees, 
the  relation  of  trustee  and  cestui  que  trust  was  not  created,  and  that 
equity  would  not  enforce  or  execute  the  trusts  of  that  assignment,  and 
this  decision  was  affirmed,  on  appeal,  by  Lord  Lyndhurst  (4).  This, 
it  is  to  be  observed,  was  the  assignment  of  a  mere  expectancy  in  a 
chose  in  action  not  communicated  to  the  trustees  in  whom  the  legal 
interest  was  vested. 

In  Fortescue  v.  Barnett  (2)  Sir  John  Leach  held,  that  the  volun- 
tary assignment  of  a  policy  of  assurance  on  the  life  of  the  assignor, 
of  which  no  notice  was  given  to  the  insurance  office,  entitled  the 
assignees  to  the  benefit  of  the  policy. 

In  Antrohm  v.  Smith  (k)  Sir  William  Grant  held,  that  an  indorse- 
ment on  a  receipt  for  subscription  to  shares  in  the  Forth  and  Clyde 
Navigation,  expressing  that  the  donor  thereby  assigned  them  to  his 
daughter,  not  being  a  legal  assignment,  conferred  no  interest ;  and 
the  same  principle  was  followed  by  Lord  Cottenham  in  Edwards  v. 
Jones  (6),  with  respect  to  a  bond  where  the  bond  had  been  delivered 
to  the  assignee. 

In  Blakely  v.  Brady  (7)  Lord  Plunkett  held,  that  an  assignment 
of  a  note  for  a  sum  due  to  the  donor  for  a  third  person,  accompanied 
with  the  delivery  of  the  note  to  the  donee,  and  the  execution  of  an 

(1)  8  Sugd.  Vend.  10th  ed.  App.  66.  (5)  8  R.  B.  278  (12  Yes.  39). 

(2)  41  R,  R,  5  (3  My.  &  K.  86).  («)  43  R.  R.  178  (I  My.  &  Cr.  226). 

(3)  M  R.  R.  137  (1  Hai^,  464).  (7)  06  R.  R.  240  (2  Dr.  &  Wal.  811). 

(4)  58  R.  R.  137  (1  Ph.  342). 
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irrevocable  power  of  attorney,  constituting  the  donee  his  attorney      Bridor 
for  the  recovery  of  the  debt,  created  the  relation  of  trustee  and  cestui      brtdob. 
que  trust,  and  enforced  the  execution  of  the  trust  against  the  legal 
personal  representatives  of  the  donor. 

One  of  the  latest  cases  on  this  subject  is  the  case  of  Kekewich  v.  [  3^4  ] 
Manning  before  the  Lords  Justices  (^).  The  case  was  this :  A  lady 
entitled  to  the  reversion  in  stock,  subject  to  the  life  estate  of  her 
mother  therein,  and  which  stock.was  standing  in  the  joint  names  of 
her  mother  and  her  daughter,  assigned  her  interest  in  this  stock,  on 
her  marriage,  to  trustees,  in  trust  for  herself  for  life,  remainder  to 
her  husband  for  life,  and  after  their  decease,  in  trust  for  the  issue 
of  the  marriage  and  the  issue  of  a  niece,  according  to  appointment ; 
and  in  default  of  issue  of  the  marriage,  in  trust  for  the  niece  of  the' 
settlor.  No  transfer  of  the  fund  took  place,  but  the  mother  had 
notice  of  the  settlement.  There  was  no  issue  of  the  marriage,  and 
the  Court  executed  the  trust  in  favour  of  the  niece.  Assuming  that 
the  deed,  as  regards  her,  was  voluntary  and  not  supported  by  the 
marriage  consideration,  which  point,  however,  the  Court  did  not 
decide,  it  is,  I  think,  distinguishable,  in  some  respects,  from  the 
other  cases,  where  it  was  held,  that  no  relation  of  trustee  and  cestui 
que  trust  existed ;  but  if  some  of  the  expressions  to  be  found  in  the 
judgment  of  the  learned  Judges,  as  there  reported,  are  to  be  taken 
according  to  their  full  force,  it  is  difficult  to  reconcile  them  with  the 
decision  in  BeaUon  v.  Beatson  and  with  Meek  v.  Kettlewell.  In  all 
these  cases,  however,  the  principle  in  Ellison  v.  Ellison  has  been 
adopted,  and  the  variation  has  been,  as  to  the  peculiar  circumstances, 
which  have  been  considered  sufficient  or  insufficient  to  make  the 
relation  which  will  induce  this  Court  to  act. 

In  applying  the  principle  so  enunciated  to  the  present  case,  one 
very  material  observation  occurs  on  the  threshold,  viz.  that  the 
plaintiff,  the  assignor,  does  *not,  by  the  deed,  propose  to  create  the  [  *326  ] 
trustees  of  the  fund  trustees  for  the  cestuis  que  trust  under  the 
deed,  which  distinguishes  this  case  from  many  of  those  to  which  I 
have  referred  ;  but  in  this  case,  John  Gunter  Bridge,  Thomas  Bridge, 
Robert  Bridge  and  Alfred  Charles  Bridge,  being  the  trustees  of  the 
will,  in  whom  the  legal  interest  in  the  funds  assigned  was  vested,  of 
whom  the  three  last  are  survivors  and  parties  to  this  suit,  the  deed 
creates  John  Edward  Bridge,  Alexander  Gordon,  and  the  plaintiff 
himself,  trustees  of  this  deed. 

I  pause  for  a  moment  to  express  my  opinion,  that  nothing  turns 
(1)  91  R.  B.  53  (1  D.  M.  &  G.  176). 
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Bridgb  on  the  circumstance  that  the  plaintiff  constituted  himself  one  of 
Bbidge.  these  trustees.  In  my  view  of  this  particular  case,  the  question 
must  be  regarded  in  exactly  the  same  manner,  whether  the  plaintiff 
or  a  stranger  had  been  the  third  trustee.  This  being  so,  there  being 
four  trustees  of  the  will  in  whom  the  legal  interest  was  vested, 
and  the  beneficial  owner  having  assigned  over  the  funds  to  three 
persons,  in  trust  for  certain  persons  as  volunteers,  no  transfer  is 
made  to  the  new  trustees  so  appointed,  nor  is  there  any  reason,  as 
there  was  in  Kekeivich  v.  Manning,  why  the  transfer  should  not 
have  been  made.  In  Kekewich  v.  Manning  the  original  trusts  were 
not  exhausted,  but  the  life  estate  of  the  mother  continued  in  the 
stock,  and  until  her  death  no  transfer  could  have  been  made.  The 
assignor  had  done  all  she  could  do.  That  is  not  so  in  this  case* 
The  trustees  of  the  deed  of  settlement  did  not  do  anything  inconsis- 
tent with  the  trusts  which  remained  to  be  performed  under  the 
testator's  will,  and  the  trustees  of  the  will  seem  not  to  have  been 
advised  to  resist  making  any  transfer  to  the  trustees  of  the  deed, 
until  the  settlor  had  attained  his  age  of  twenty-five  years. 
[326]  Upon  consideration  of  the  above  authorities,  I  am  of  opinion, 

that  the  relation  of  trustee  and  cestui  que  trust  cannot  be  considered 
to  have  been  constituted,  in  the  absence  of  any  transfer,  which  may 
have  vested  in  the  trustees  of  the  deed  the  legal  interest  in  the 
chose  in  action  assigned. 

The  true  construction  of  the  deed  seems  to  me  to  be,  that  until 
that  transfer  took  place,  the  relation  of  trustee  and  cestui  que  trust 
was  not  to  arise,  and  that  until  it  did  arise,  it  was  only  an  imperfect 
gift,  which  this  Court  would  not  interfere  to  complete  or  create. 

I  proceed  therefore  to  inquire,  how  far  this  relation  has  been 
created  by  the  actual  transfer  of  the  legal  interest  in  these  funds  to 
the  trustees  of  the  deed.  The  present  property  comprised  in  the 
deed,  and  which  is  proposed  to  be  assigned,  is  the  following :  300 
shares  in  the  General  Mining  Association ;  20  Regent's  Canal  shares ; 
80  Columbian  bonds;  12,694i.  11«.  8rf.  Consols  ;  475Z.  lOs.  lOd.cash 
at  Messrs.  Coutts'  Bank. 

This  property  has  been  dealt  with  in  the  following  manner.  On 
the  4th  May,  1847,  the  800  shares  in  the  General  Mining  Association 
were  transferred  by  the  executors  of  the  testator  to  the  trustees  of  the 
deed  of  the  9th  April,  1847  ;  and  it  appears,  by  an  entry  in  the  books 
of  the  Company,  that  these  three  trustees  are  the  owners  of  these 
shares.  The  twenty  Regent's  Canal  shares  have  also  been  trans- 
ferred to  and  are  now  vested  in  the  plaintiff  and  the  other  two 
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trustees  of  the  indenture  of  9th  April,  1847.     It  appears  from  the       Bridob 

evidence  before  me,  that  the  Columbian  bonds  pass  by  delivery,      bridob. 

and  that  the  actual  holder  is  treated  as  the  benefical  owner  of  them 

by  the  Columbian  Government  and  its  *agents.  Of  these,  no  transfer       [  *327  ] 

or  delivery  has  been  made  to  the  trustees  of  the  deed  or  to  any  one 

of  them.    On  the  contrary,  these  bonds,  having  been  originally  in 

the  custody  of  John  Gunter  Bridge,  were,  on  his  decease,  transferred 

into  the  custody  of  Alfred  Charles  Bridge,  another  of  the  executors 

of  the  testator,  in  whose  possession  they  now  are.    The  Consols  are 

also  standing  in  the  names  of  the  four  original  executors,  and  the 

cash  balance  at  the  bankers'  stands  to  the  account  of  Thomas 

Bridge,  Bobert  Bridge  and  Alfred  Charles  Bridge,  the  three  surviving 

trustees  and  executors  of  the  testator's  will. 

The  result,  therefore,  which  in  this  state  of  circumstances,  I  have 
come  to,  with  regard  to  the  personal  property  comprised  in  the 
indenture  of  9th  April,  1847,  is  obvious  from  the  previous  observa- 
tions I  have  made.  So  far  as  regards  the  800  shares  in  the 
General  Mining  Association  and  the  twenty  Regent's  Canal  shares, 
I  am  of  opinion,  that  the  relation  of  trustee  and  cestui  que  trust  was 
created ;  that  the  plaintiff  and  the  two  defendants,  his  co-trustees, 
bold  these  shares  upon  the  trusts  of  the  indenture  of  9th  April, 
1847y  which  they  are  bound  to  carry  into  effect,  and  which,  if 
necessary,  and  upon  a  proper  application  for  that  purpose,  this 
Court  would  enforce ;  that  so  far  as  regards  the  Columbian  bonds, 
the  12,6942.  11«.  Sd.  Consols  and  the  cash  balance,  no  such  trust  has 
been  created,  and  that  the  plaintiff  is  entitled  to  have  the  same 
transferred  and  paid  to  him. 

With  regard  to  the  real  estate  comprised  in  the  deed  of  9th 
April,  1847, 1  am  of  opinion,  that  if  no  estate  passed  to  the  trustees 
under  the  deed,  the  relation  of  trustee  and  cestui  que  trust  was  not 
created,  and  that  *the  deed  was  inoperative,  so  far  as  it  relates  [  *328  ] 
thereto.  To  determine  this  point  it  is  necessary  to  consider  what 
estate  the  plaintiff  had  in  him  at  the  time  of  the  execution  of  the 
indenture.  I  am  of  opinion  that  his  interest  was  merely  equitable, 
and  that  under  the  trusts  of  his  uncle's  will,  until  he  attained  the 
age  of  twenty-five  years  (which  he  had  not  then  done),  the  legal 
estate  in  all  the  real  estate  was  vested  in  the  trustees  named  in  that 
will.  I  am  of  opinion,  therefore,  that  the  indenture  of  April,  1847, 
cannot  operate  as  a  conveyance  of  any  legal  estate  to  the  trustees 
of  the  deed.  I  am  also  of  opinion,  that  it  can  have  no  operation  as 
a  declaration  of  trust  of  this  property,  inasmuch  as  it  did  not,  as  I 


154 


1852.    CH.    16  BEAV.  828—829, 


[r.r. 


Bridge 
Bbidge. 


[  •329  ] 


have  already  remarked,  purport  to  make  the  trustees  of  the  will 
trustees  to  the  donees  under  this  indenture. 

My  decree,  therefore,  will  be,  to  dismiss  the  hill  so  far  as  the 
same  prays  any  relief  in  respect  of  the  shares  in  the  General  Mining 
Association  and  in  respect  of  the  Regent's  Canal  shares,  to  declare 
that  the  deed  is  inoperative,  so  far  as  it  seeks  to  afifect  the  real 
estate  to  which  the  plaintiff  is  entitled  under  the  will  of  his  uncle, 
or  any  interest  therein,  and  then  direct  the  defendants,  the  sur- 
viving trustees  and  executors,  to  transfer  the  Columbian  bonds  and 
the  12,6942.  lis.  Qd,  Consols  and  475{.  10«.  lOd.  cash  balance  to  the 
plaintiff.  The  costs  of  all  parties  must  be  paid.  The  trustees  and 
executors  will  be  paid  their  costs,  as  between  solicitor  suid  client, 
out  of  the  trust  fund  remaining  in  their  hands ;  the  trustee  of  the 
deed  of  9th  April,  1847,  and  the  cestuis  que  trust  of  that  deed,  other 
than  the  plaintiff,  out  of  the  trust  funds  now  subject  to  the  trusts 
of  that  indenture,  the  trustees  as  between  solicitor  and  client,  and 
the  others  as  between  party  and  party.  I  make  no  directions 
respecting  the  ^plaintiff's  costs,  as  he  will  deduct  them  out  of  the 
property  transferred  to  him,  and  I  think  that  he  cannot  properly 
throw  any  portion  of  these  costs  on  the  funds,  which,  according  to 
my  decision,  are  still  subject  to  the  trusts  of  the  indenture  of 
9th  April,  1847. 


1862. 

June  10, 11, 

12. 

Nor,  5. 

liolU  Court. 

ROMILLT, 

M.R. 
[329] 


ANDERSON   v.  KEMSHEAD. 

(16  Beav.  329—346.) 

The  plaintiffs  were  equitable  mortgagees  of  the  shares  of  J.  H.  in  the 
Woollen  Cloth  Company,  and  the  Dhobah  Company  were  general  creditors 
of  J.  H.  Both  Companies  having  notice  of  the  plaintiffs'  rights,  the 
Dhobah  Company  commenced  proceedings  in  the  Lord  Mayor's  Coui-t,  and 
attached  the  dividends  on  the  shares  in  the  hands  of  the  Woollen  Cloth 
Company.  The  same  solicitor  was  employed  for  both  Companies,  and  two 
persons  were  directors  in  both  Companies.  No  defence  was  made,  and  the 
Dhobah  Company  obtained  payment :  Held,  first,  that  the  plaintiffs  could 
not  recover  them  back  from  either  Company ;  but,  secondly,  that  the 
Dhobah  Company  could  not  avail  themselves  of  a  similar  attachment  in  the 
Lord  Mayor's  Court,  obtained  pending  this  suit ;  and,  thirdly,  that  the 
plaintiffs  were  entitled  to  a  receiver  of  the  future  dividends. 

Though  the  facts  of  this  case  are  very  fully  stated  in  the  judg- 
ment of  the  Court,  the  following  short  abstract  of  the  circumstances 
will  be  useful : 

James  Hay  was  possessed  of  150  shares,  of  1002.  each,  in  the 
Patent  Woollen  Cloth  Company  of  Leeds,  a  joint  stock  Company 
constituted  by  deeds  of  settlement.    The  deed  provided,  that  the 
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shares  shoald  not  be  transferable,  except  with  the  consent  of  a  andeeson 
l>oard  of  directors.  It  contained  the  usual  provisions  for  registering  KEusHBAn. 
the  shares  in  "  The  Share  Registry  Book,"  and  provided  that,  not- 
withstanding any  assignment,  the  receipt  of  the  registered  share- 
holder should  l>e  a  good  discharge,  and  that  the  Share  Registry 
Book  should  be  conclusive  evidence  of  the  proprietorship  of  any 
shares. 

In  1846,  James  Hay,  being  indebted  to  the  Union  Bank  of 
Scotland,  deposited  his  150  shares  with  them,  as  a  security,  with 
authority  to  sell  them. 

In  April,  1848,  Mr.  Hay,  being  about  to  go  to  India,  appointed       L  330  ] 
Messrs.  Anderson,  two  of  the  law  agents  of  the  Banking  Company, 
his  attorneys,  to  sell  the  shares  and  receive  the  dividends,  and  he 
also  executed  to  them  a  transfer  of  the  shares. 

Notice  of  the  power  of  attorney  was  held  by  the  Court  to  have 
been  given  to  the  Cloth  Company  on  the  19th  of  October,  1848,  but 
no  notice  of  the  equitable  mortgage  of  1846  was  given  to  the  Cloth 
Company  until  the  14th  of  May,  1850.  Two  dividends,  of  378Z.  each, 
were  declared  on  Mr.  Hay's  shares,  and  which  became  payable  in 
April,  1849,  and  April,  1850,  respectively. 

Mr.  Hay,  being  indebted  to  the  Dhobah  Sugar  Company,  the 
defendants  Eemshead  and  Stewart  (two  of  its  directors),  acting  by 
Messrs.  Roy,  their  solicitors,  commenced  a  suit  against  Mr.  Hay  in 
the  Lord  Mayor's  Court,  on  the  5th  of  September,  1848,  for  the 
purpose  of  attaching  all  his  monies,  &c.,  in  the  hands  of  the 
Woollen  Cloth  Company,  and  they  served  their  secretary  with 
notice  of  the  attachment  as  garnishees.  He  pleaded  nil  hahet,  and 
the  proceedings  were  thereupon  discontinued.  However,  on  the 
26th  of  June,  1850,  the  defendants  Eemshead  and  Stewart,  as 
directors  of  the  Dhobah  Sugar  Company,  issued  a  second  attach- 
ment against  themselves  (Eemshead  and  Stewart)  and  five  other  of 
the  defendants,  as  directors  of  the  Woollen  Company,  attaching  the 
monies  of  Hay  in  their  hands.  The  garnishees  made  no  defence, 
and  judgment  was  recovered  against  them  on  the  22nd  July,  1850, 
awarding  766!.  (being  the  two  dividends  on  Hay's  shares),  and  that 
sum  was  thereupon  paid  by  the  Woollen  Company  to  Eemshead  and 
Stewart. 

A  further  dividend  was  declared,  and  Eemshead  and  *  Stewart       [  *33i  ] 
recommenced  the  same  process  in  the  Lord  Mayor's  Court,  but  they 
were  stopped  by  the  present  suit,  filed  on  the  22nd  April,  1851,  by 
the  Scotch  Bank  against  them,  against  the  five  other  directors,  and 
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Andebson     against  Hay  and  the  Andersons.    The  bill  prayed  a  declaration, 
Kemshkad.    t^at  the  plaintiflFs  were  entitled  to  the  150  shares,  and  for  repay- 
ment by  the  directors  of  the  Dhobah  Company  of  the  756i. 

Mr.  li.  Palmer  and  Mr.  Cairns,  for  the  plaintiffs  : 

*  *  The  Dhobah  Company  had  notice  of  the  plaintiffs'  rights, 
at  all  events  on  the  14th  of  May,  1850 ;  and  they  could  not,  with 
such  notice,  acquire  any  interest  in  the  shares  as  against  the  prior 
incumbrancers.  Secondly,  the  proceedings  in  the  Lord  Mayor's 
Court  were  fraudulent  and  collusive.  Kemshead  and  Stewart  were 
directors  of  both  Companies,  and  Messrs.  Roy  were  solicitors  for 
both  parties  litigant.  The  Cloth  Company,  instead  of  making 
a  proper  defence,  admitted  the  title,  as  against  absent  parties,  and 
they  must  take  the  consequences.    *     ♦     * 

[  382  ]  Mr.  Campbell  and  Mr.  Nichols,  for  the  Patent  Woollen  Company, 

and  Mr.  Glasse  and  Mr.  Cole,  for  the  Dhobah  Sugar  Company: 

The  deposit  of  the  shares  was  not  binding  on  the  Company,  for 
by  the  deed  of  settlement,  which  regulated  the  rights  of  the  share- 
holders and  all  claiming  under  them,  the  registered  owners  alone 
could  be  recognized.     *     *     * 

Secondly.  This  is  an  attempt  by  an  equitable  mortgagee  to 
obtain  an  account  of  back  income,  which  has  never  been  allowed : 
[Ex parte  Wilson  (1);  GresUy  v.  Adderley  (j^) ;  T}wma%v.Brigstocke{i)\. 
[  333  ]  The  proceeding  completely  exonerates  the  garnishee  :  M' Daniel  \. 

Htighes  (4).  The  order  of  another  Court  of  competent  jurisdiction 
is  a  full  protection  to  the  parties  acting  in  obedience  to  it: 
Henderson  v.  Henderson  (5). 

Mr.  R  Palmei',  in  reply. 

The  Master  op  the  Rolls  referred  to  Whitworth  v.  Oaugain  («), 
and  said  he  would  consider  the  case. 

ybv,5.       The  Master  op  the  Rolls: 

This  is  a  suit  instituted  by  the  Union  Bank  of  Scotland  against 
the  directors  of  the  Dhobah  Sugar  Company,  the  Patent  Woollen 
Cloth  Company  of  Leeds,  and  James  Hay.     The  object  of  it  is  to 

(1)  13  R.  R.  75  (2  V.  &  B.  252).  (5)  64  R.  R.  213  (3  Hare,  100). 

(2)  18  R.  R.  146  (1  Swanst.  573).  (6)  64  R.  R.  358  (3  Hare.  416,  and 

(3)  28  R.  R.  4  (4  R.I8S.  64).  1  Ph.  728). 

(4)  3  East,  367. 
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enforce  a  security  which  the  plaintiffs  have   obtained  from  the     Anderson 
defendant  James  Hay,  upon  his  shares  in  the  Patent  Woollen  Cloth    kkmsmkad. 
Company,  against  all  persons  claiming  any  interest  therein ;  and 
the  question  principally  relates  to  the  dividends  which  have  accrued 
due  on  these  shares  previously  to  the  filing  of  the  bill. 

On  the  7th  of  October,  1846,  the  defendant  James  Hay  applied  to 
the  Union  Bank  of  Scotland  to  advance  him  a  sum  of  money  on  his 
promissory  note  for  4,121Z.  10«.  at  six  months'  date.  As  a  security 
for  the  repayment  of  this  sum,  he  proposed  to  deposit  certificates 
*of  150  shares  held  by  him  in  the  Patent  Woollen  Cloth  Company.  [  •334  ] 
This  was  accordingly  done,  and  James  Hay,  besides  making  this 
deposit  of  the  certificate  for  shares,  signed  a  memorandum  of 
deposit  of  the  same  date,  which  was  addressed  to  the  manager  in 
these  words :  **  Sir, — The  Union  Bank  of  Scotland  having  this  day 
discounted  my  promissory  note  at  six  months  date  for  4,121Z.  lOs,, 
I  beg  to  deposit  with  you,  as  collateral  security  to  the  Bank,  150 
shares  of  lOOi.  each  in  the  Patent  Woollen  Cloth  Company  of 
Leeds,  602.  per  share  paid,  to  represent  9,0002. ;  and  I  authorize  you 
to  hold  the  same  until  repayment  by  me  of  the  said  note,  with 
power  to  you,  in  default  of  such  repayment,  to  sell  these  shares  for 
such  price  as  you  can  obtain  and  in  such  way  as  you  think  most 
expedient,  and  to  apply  the  proceeds  in  the  Bank's  repayment,  you 
accounting  to  me  for  any  balance  of  price  which  may  remain  in 
your  hands,  and  I,  on  the  other  hand,  being  bound  to  make  good 
to  you  any  deficiency,  should  the  shares  not  realize  the  full  amount 
of  my  engagement  to  the  Bank,  with  any  expenses  that  may  be 
incurred  by  you." 

In  April,  1848,  Mr.  Hay,  being  then  about  to  leave  this  country 
for  India,  and  the  whole  of  the  money  advanced  to  him,  with  the 
exception  of  6002.  which  had  been  repaid,  being  due  to  the  Union 
Bank,  he  executed  a  power  of  attorney  (which  being  for  value  was 
irrevocable),  by  which  he  constituted  two  of  the  defendants,  the  law 
agents  and  nominees  of  the  Bank,  his  attornies  to  sell  these  shares, 
when  and  at  such  prices  as  they  should  think  fit,  and  to  receive  all 
dividends  which  might  accrue  due  upon  them.  And  at  the  same 
time,  he  executed  and  delivered  to  these  gentlemen  a  transfer  of  the 
150  shares. 

On  the  19th  October,  1848,  notice  was  given,  in  ^writing,  to  the       [  *^^^  ^ 
secretary  of  the  Patent  Woollen  Cloth  Company,  that  Mr.  Hay  had 
executed  a  power  of  attorney,  enabling  these  gentlemen  to  receive 
the  dividends,  but  not  stating  anything  respecting  the  assignment 
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ANDEB80V  which  the  Union  Bank  had  on  these  shares.  This  letter  was 
Kembhbad.  answered  by  Messrs.  Roy  &  Co.,  the  soUcitors  to  tlie  Patent  Woollen 
Cloth  Company,  on  the  28th  of  the  same  month,  stating,  that  the 
dividends  had  hitherto  been  retained  against  calls,  made  for  the 
purpose  of  paying  off  debts ;  and  also  stating,  that  an  attachment 
had  been  laid  on  these  shares,  in  respect  of  calls  due  from  Mr.  Hay 
to  the  Dhobah  Sugar  Company,  **  so  that,  we  apprehend,  you  must 
necessarily  leave  Mr.  Hay's  interest  as  it  stands,  till  he  has 
discharged  this  attachment."  This  passage  in  Messrs.  Boy's  letter 
referred  to  an  ineffectual  attempt  made  in  the  Lord  Mayor's  Court, 
in  the  previous  month  of  September,  to  effect  such  an  attachment, 
but  which  came  to  nothing  and  was  abandoned. 

In  reply  to  this  letter,  the  agents  of  the  Union  Bank  wrote  to 
Messrs.  Boy  on  the  16th  November,  1848,  asking  the  date  of  the 
attachment  and  requesting  their  private  opinion  as  to  the  effect  of 
the  attachment  in  giving  a  preference  over  the  other  creditors  of 
Mr.  Hay,  and  particularly  those  who  had  obtained  an  assignment 
of  the  shares  in  question.  In  answer  to  this,  Messrs.  Boy,  on  the 
4th  of  December  following,  state,  that  the  attachment  was  of  recent 
date,  about  October  last,  and  ''  if  the  assignment  of  the  shares  were 
regular  and  registered,  it  would  transfer  the  ownership  and  defeat 
the  attachment."  Nothing  further  appears  to  have  been  done 
between  any  of  the  parties  concerned  till  the  month  of  July  in  the 
following  year.  It  is  stated,  that  a  dividend  was  expected  to  be 
[  •ase  ]  paid  by  the  Woollen  Cloth  Company  *in  September,  1848  ;  and  it 
is  stated,  in  the  answer  of  the  Patent  Woollen  Cloth  Company,  that 
a  dividend  of  378/.  was  declared  and  became  payable  by  the  Company 
on  the  10th  April,  1849,  and  a  second  dividend  to  the  same  amount 
in  the  month  of  April,  1850,  amounting  together  to  756Z. 

In  the  meantime  and  in  the  month  of  July,  1849,  the  directors 
of  the  Dhobah  Company  wrote  to  Mr.  Hay  in  India,  and  requested 
him  to  transfer  to  them  his  shares  in  the  Woollen  Cloth  Company, 
and  they  informed  him  that  some  dividends  having  been  declared 
by  the  Cloth  Company,  they  had  lodged  a  detainer  against  the 
amount  due  on  his  shares.  In  September,  1849,  Mr.  Hay  returned 
an  answer  (which  was  probably  received  about  the  beginning  of 
December  following)  stating,  that  if  they  would  apply  to  Messrs. 
Anderson  and  Wood,  Castle  Street,  Edinburgh,  they  would  obtain 
information,  showing  their  error  in  having  detained  the  dividend 
referred  to. 

Up  to  the  month  of  February,  1850,  no  notice  is  proved  to  have 


VOL.  xc^'i.]  1852.    CH.     16  BEA.V.  886—338.  159 

been  given  by  the  plaintiffs,  or  by  any  person  on  their  behalf,  of  the     Anderson 

claim  of  lien  on  the  shares  of  Mr.  Hay,  to  the  Patent  Woollen    kemshbad. 

Cloth  Company,  either  directly  or  to  any  agent  or  solicitor  of  theirs ; 

nor  does  it  appear,  whether  the  directors  of  the  Dhobah  Company 

applied  for  information  to  Messrs.  Anderson  and  Wood,  as  suggested 

by  Mr.  Hay's  letter.    However,  in  the  month  of  February  following, 

one  dividend  having  been  declared  and  another  expected,  amounting 

together  to  756Z.,  and  there  being  then  a  fund  to  be  contended  for, 

a  negociation  took  place  between  the  different  parties,  in  the  course 

of  which,  it  is  established  by  the  evidence  of  Mr.  Cobb,  that  at  least 

on,  if  not  before  the  14th  day  of  May,  1850,  he  informed  Messrs. 

Boy  &  Co.  (who  were  the  solicitors  both  of  the  Woollen  Cloth 

Company  *and  of  the  Dhobah  Sugar  Company),  that  the  Union      [  ♦337  ] 

Bank  of  Scotland  claimed  to  be  entitled  to  the  shares  of  Mr.  Hay, 

and  that  a  power  of  attorney  for  the  sale  of  the  shares  and  an 

assignment  of  them  had  been  executed  by  him  to  Messrs.  Anderson, 

the  law  agents  of  the  Union  Bank.    The  value  and  importance  of 

this  notice  is  a  matter  to  be  weighed  hereafter ;  but  the  fact  of  the 

notice  having  been  given  in  May,  1850,  is,  in  my  opinion,  established, 

and  it  is,  I  think,  notice  to  both  the  Companies  of  these  facts. 

It  is  suggested  by  the  Patent  Woollen  Cloth  Company,  in  their 
answ^er,  that  Messrs.  Boy  &  Co.  was,  in  this  negociation,  acting 
solely  on  account  of  the  Dhobah  Sugar  Company,  and  that  conse- 
quently, the  information  received  by  them,  in  that  character,  could 
not  be  considered  as  information  given  to  the  Patent  Woollen  Cloth 
Company;  but  I  do  not  accede  to  that  view  of  the  case,  and  it 
appears  to  me,  that  the  information  was  given  to  and  received  by 
them  as  much  in  one  character  as  in  the  other,  and  Mr.  Boy,  who 
is  examined  as  a  witness  in  the  cause,  does  not  deny  such  notice ; 
in  truth  he  is  not  examined  to  dispute  the  fact  of  such  notice  having 
been  given,  either  actually  or  constructively,  to  the  Patent  Woollen 
Cloth  Company  on  or  before  14th  May,  1850. 

On  the  28th  June,  1850,  these  negociations  came  to  a  close, 
without  arriving  at  any  satisfactory  conclusion,  and  on  the  26th  of 
that  month,  the  directors  of  the  Dhobah  Sugar  Company  issued  an 
attachment  against  the  dividends  of  756Z.  in  the  hands  of  the  Patent 
Woollen  Cloth  Company,  and  on  the  following  day,  the  judgment 
was  completed ;  the  sum  of  756/.  was  then  taken  in  execution,  and 
paid  by  the  Patent  Woollen  Cloth  Company  to  the  Dhobah  Sugar 
Company. 

On  the  10th  August,  1850,  a  third  dividend  of  a  like  amount  of       [  338 
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AifoEBBOM  378Z.  was  declared  on  the  shares  of  James  Hay  in  the  Patent 
Kemshead,  Woollen  Cloth  Company,  and  declared  to  be  payable  iu  the  month 
of  April,  1851. 

In  September,  1850,  a  proceeding,  similar  to  that  which  I  have 
ah-eady  stated,  was  commenced  in  the  Lord  Mayor's  Coart  by  the 
Dhobah  Sugar  Company ;  but  before  this  could  be  perfected,  and 
on  the  22nd  April,  1851,  this  bill  was  filed  and  an  injunction 
obtained,  to  restrain  the  Patent  Woollen  Cloth  Company  from 
paying  over  this  third  dividend  until  the  hearing  of  the  cause. 

The  question  principally  argued  before  me  was,  whether,  in  the 
circumstances  of  this  case,  the  plaintiffs  are  entitled  to  require  the 
directors  of  the  Patent  Woollen  Cloth  Company  to  make  good  and 
repay  to  the  plaintiffs  this  sum  of  756/.,  the  amount  of  the  two  first 
dividends  so  paid  by  them  to  the  Dhobah  Sugar  Company.  The 
grounds  on  which  this  was  contended  for  were,  first,  that  while  the 
dividends  remained  unpaid  in  the  hands  of  the  Patent  Woollen  Cloth 
Company,  the  right  of  the  plaintiffs  to  them  was  preferable  to  that 
of  the  Dhobah  Company,  and  that  priority  and  possession  of  the 
money  was,  in  truth,  given  to  the  Dhobah  Company  by  fraud  and 
collusion.  The  circumstances  which  are  relied  upon  to  induce  the 
Court  to  come  to  this  conclusion  are  the  following  :  First,  that  the 
defendants  Messrs.  Kemshead  and  Stewart  are  the  trustees  and 
directors  of  the  Dhobah  Sugar  Company,  and  that  the  same  two 
gentlemen  are,  together  with  the  next  five  defendants  on  the  record, 
the  directors  of  the  Patent  Woollen  Cloth  Company.  Secondly, 
that  Messrs.  Boy  &  Co.  were  and  are,  and  acted  throughout  the 
whole  transaction,  as  the  solicitors  for  both  the  Companies. 
[  •339  ]  *Thirdly,  that  in  the  action  in  the  Lord  Mayor's  Court,  Messrs. 
Boy  &  Co.  acted  as  the  solicitors  of  the  plaintiffs  and  of  the 
garnishees  in  that  action;  and  that  accordingly,  the  Patent 
Woollen  Cloth  Company,  the  garnishees  in  the  action,  did  not 
plead  nil  habmt,  as  they  ought  to  have  done,  and  as  they  did 
in  fact,  in  respect  of  the  dividends  which  had  accrued  due  and 
which  had  formed  the  subject  of  the  abandoned  proceedings  in 
September,  1848. 

Upon  the  first  point,  I  am  of  opinion,  that  in  the  absence  of  all 
proceedings,  the  right  of  the  plaintiffs  to  the  dividends  in  the  hands 
of  the  Patent  Woollen  Cloth  Company,  which  had  accrued  due  on 
the  shares  of  Mr.  James  Hay,  was  preferable  to  that  of  the  Dhobah 
Sugar  Company.  The  plaintiffs  were  as  much  equitable  incumbrancers 
or  mortgagees  of  the  shares  and  dividends  as  Mr.  Hay  could  make 


VOL.  xcvi.]  1862.     CH.    16  BEAV.  889—840.  161 

them,   and  the  Dhobah   Sugar   Company   were    merely  general     Akdbrson 

creditors  o!  Mr.  James  Hay,  having  no  right  or  title  to  these  shares    kbmshkad. 

over  and  above  what  every  creditor  has  to  the  property  of   his 

debtor.      Bat  although  I  have  formed  this  opinion,  I  have  also 

come  to  the  conclusion,  that  the  defendants  in  these  proceedings 

did  nothing  more  than  they  were  entitled  to  do,  and  that  no  equity 

exists  to  compel  any  of  them  to  make  good  or  refund  the  amount  of 

these  two  dividends.    That  Messrs.  Boy  were  actively  endeavouring 

to  gain  for  their  clients  the  dividends  in  the  hands  of  their  clients 

the  Patent  Woollen  Cloth  Company,  at  a  time  when  they  knew  that 

the  plaintiffs  claimed  to  be  entitled  to  these  dividends,  is,  I  think, 

the  strongest  mode  in  which  it  can  be  put  in  favour  of  the  plain- 

tijffs ;  but  I  look  in  vain  through  the  proceedings,  to  discover  any 

fact  that  can  induce  me  to  come  to  the  conclusion,  that  the  plain- 

tiJGTs  were  induced  to  forbear  prosecuting  any  means  in  their  power 

*to  obtain  tbe  dividends,  by  any  representations  of  the  defendants,      [  *3iO  ] 

or  of  the  Messrs.  Boy  &  Co.,  their  solicitors,  or  of  any  agent  of 

theirs.    The  only  circumstance  that  bears  that  way,  in  the  slightest 

degree,  is  the  letter  of  the  28th  of  October,  1848,  stating  that  an 

attachment  had  been  laid  upon  the  shares  of  Mr.  James  Hay,  and 

the  dividends,  if  any,  by  the  Dhobah  Sugar  Company,  so  that,  eays 

the  writer :    "  We  apprehend  you  must  necessarily  leave  Mr.  Hay's 

interest  as  it  stands,  till  he  has  discharged  this  attachment."    And 

it  is  alleged  in  the  bill,  that  the  plaintiffs  were  induced  by  this 

letter  to  believe,  that  an  attachment  lay  upon  these  shares,  which 

would  affect  all  the  further  dividends  arising  from  them.    But  I 

cannot  attribute  any  serious  consequences  to  the  impression  which 

may  have  been  produced  by  the  statements  contained  in  this  letter : 

first,  because  no  evidence  is  adduced  to  show,  that  the  plaintiffs 

were  under  any  erroneous  impression  as  to  the  facts  which  had 

occurred,  or  with  respect  to  the  effect,  at  law,  of  such  attachment ; 

and  secojidly,  because  even  if  the  statement  contained  in  that 

letter,  which  I  have  read,  should  be  considered  incorrect,  and  made 

originally  with  a  view  to  deceive,  the  effect  of  it  was  removed  by 

the  letter  of  Messrs.  Boy  &  Co.,  on  the  4th  of  December,  1848, 

which  correctly  informed  the  plaintiffs,  that  by  acting  on  their 

assignment  they  might  defeat  the  attachment. 

The  Patent  Woollen  Cloth  Company  say,  that  they  are  not  and  were 
not  bound  to  take  notice  of  any  one,  not  a  registered  owner  in  their 
books  of  shares  in  their  Company,  and  they  deny  that  any  right  to  or 
interest  in  shares  in  this  Company  is,  or  can  be,  vested  in  any  one 

B.B. — ^VOL.  XCVI.  11 
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AKDBB80N  except  such  persons  as  having,  according  to  the  form  of  the  Com- 
Kbmshead.  panjy  entitled  themselves  to  be  treated  as  the  ^owners.  The 
[  *sii  ]  plaintiflfs,  no  doubt,  would  willingly  have  availed  themselves  of 
their  assignment,  and  have  acted  upon  it,  if  they  could  have  done 
so  without  thereby  incurring  the  liabilities  which  attach  to  an 
owner  of  the  Company.  Being  bankers,  they  of  course  declined  to 
incur  any  such  risk,  but  they  contend,  that  having  an  assignment 
of  these  shares,  and  having  given  notice  of  it  to  the  Company, 
although  they  refuse  to  act  upon  it  and  thereby  constitute  them- 
selves the  legal  owners  of  the  shares,  yet  that  the  Company  is 
bound  to  acknowledge  their  claim,  to  the  extent  of  giving  them  the 
dividends  above  all  other  claimants,  i.e.,  of  giving  them  all  the 
advantages  which  can  arise  from  the  ownership,  without  fixing 
them  with  any  of  the  disadvantages,  in  the  shape  of  liability  which 
may  attach  to  such  ownership.  I  am  not  of  that  opinion.  I  think 
that  until  the  plaintiffs  took  some  active  steps,  either  at  law  or  in 
equity,  to  enforce  their  right  to  the  dividends  on  these  shares,  the 
Patent  Woollen  Cloth  Company  was  not  bound  to  regard  an  assign- 
ment, which  the  assignees  declined  to  act  upon. 

Neither  am  I  of  opinion,  that  the  Patent  Woollen  Cloth  Company 
ought  to  have  pleaded  nil  habent  to  the  suit  instituted  in  the  Lord 
Mayor's  Court.  In  my  opinion,  they  could  not  have  pleaded  so 
correctly.  On  the  former  occasion,  in  1848,  when  the  Company 
did  so  plead,  it  was  because  the  dividends  declared  on  Hay's  shares 
had  been  taken  by  the  Company  to  answer  the  liabilities  of  Hay 
and  the  Company,  and  therefore,  when  they  made  this  plea,  nothing 
was,  in  fact,  remaining  in  their  hands  payable  to  James  Hay.  So 
also,  if,  prior  to  the  attachment  in  the  Lord  Mayor's  Court,  the 
Patent  Woollen  [Cloth]  Company  had  paid  these  dividends  over  to  the 
plaintiffs,  they  might  then  have  correctly  pleaded  nil  habent ;  and 
[  •J^s  ]  if  they  had  chosen  so  to  do,  they  might  *have  given  priority  to  the 
plaintiffs,  and  defeated  the  attachment.  But  with  what  truth  could 
such  a  plea  have  been  made  in  June,  1850  ?  there  was  then  a  sum 
of  756Z.  due  to  James  Hay  in  their  hands.  That  the  Dhobah 
Company  recovered  it  instead  of  the  plaintiffs,  the  Union  Bank,  is 
simply  because  the  Union  Bank  did  not  take  the  steps,  which  a 
year  later  they  did  take,  to  prevent  the  execution,  obtained  in  the 
Lord  Mayor's  Court,  from  sweeping  off  the  dividend. 

It  appears,  at  first  sight,  a  material  circumstance,  that  the 
directors  of  the  Dhobah  Sugar  Company  are  also  two  of  the 
directors  of  the  Patent  Woollen  Cloth  Company;    but  I  see  no 
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evidence  to  convince  me,  that  these  directors  have  induced  the  Andkbson 
other  directors  o!  the  Patent  Woollen  Cloth  Company  to  do  or  esmshbad. 
sanction  anything,  which  they  could  not  have  done  otherwise,  or 
act  differently  than  if  they  had  not  been  directors  of  it.  I  see  no 
evidence  of  the  suggestion  of  anything  false,  beyond  what  I  have 
already  commented  upon,  made  by  any  one ;  and  I  see  no  evidence 
of  the  suppression  of  anything  true.  The  facts,  on  all  sides, 
appear  to  me  to  have  been  well  known  to  all  the  parties  concerned ; 
but  the  plaintiffs,  not  having  taken  such  active  steps  as  they  might 
then  have  taken,  have,  in  my  opinion,  lost  the  766Z.  which  was 
paid  over  to  the  Dhobah  Sugar  Company. 

It  was  not,  in  my  opinion,  incumbent  on  the  Patent  Woollen 
Cloth  Company  to  raise  or  litigate  the  question  of  the  right  of  the 
plaintiffs,  who  might  themselves  have  done  so  by  adopting  the  course 
they  took  a  year  later.  Nor,  if  the  Patent  Woollen  Cloth  Company 
had  done  so  and  failed,  could  they,  in  my  opinion,  have  required 
the  plaintiffs  to  pay  them  the  costs  incurred  in  any  such  litigation. 

If  I  am  right  in  this  view  of  the  case,  and  if  they  were  neither  [  313  ] 
bound  to  plead  nil  habent,  nor  justified  in  doing  so,  they  had  no 
answer  to  the  execution,  which  would  have  been  levied  upon  them 
if  they  had  not  paid  the  756Z.  Neither,  in  my  opinion,  was  it 
incumbent  on  the  Patent  Woollen  Cloth  Company  to  take  the  step 
which  could  have  justified  them  in  pleading  nil  habent^  viz.  that  of 
previously  paying  over  the  dividends  to  the  plaintiffs ;  and  the 
more  so,  because  I  have  not  been  able  to  discover,  throughout  the 
evidence,  that  any  formal  demand  was,  at  any  time  prior  to  the 
attachment,  made  to  the  Patent  Woollen  Cloth  Company,  by  the  plain- 
tiffs, to  pay  the  7562.  to  them.  I  am  far  from  saying,  that,  had  they 
done  so,  it  would  have  altered  my  opinion  on  this  subject ;  but  it  is 
a  circumstance  to  be  considered,  that  they  did  not  make  this  demand, 
or  give  notice  to  the  Patent  Woollen  Cloth  Company  not  to  pay  over 
this  sum  of  money  to  the  Dhobah  Sugar  Company.  The  plaintiffs 
were,  in  fact,  equitable  incumbrancers  on  the  shares,  with  a  power, 
if  they  thought  fit,  to  make  themselves  the  legal  owners,  or  to  obtain 
possession  of  the  profits  arising  from  them,  by  application  to  this 
Court  for  the  appointment  of  a  receiver.  They  have  not  thought 
fit  to  do  so,  and  the  consequence  has  been,  that  more  active  creditors, 
by  means  of  the  process  in  the  Lord  Mayor's  Court,  have  taken  this 
sum  in  execution  ;  and  it  is  not,  in  my  opinion,  now  to  be  got  back, 
either  from  the  Patent  Woollen  Cloth  Company  or  from  the  Dhobah 
Sugar  Company. 

11—3 
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Anderson        The  result  of  my  opinion,  therefore,  so  far  as  regards  the  two 
Kbmshead.    dividends  amounting  to  the  sum  of  756Z.,  is,  that  the  plaintiffs  are 
not  entitled  to  recover  them,  and  that  the  bill  must  be  dismissed  so 
far  as  regards  that  claim. 
[  •S^*  ]  With  respect  to  the  future  dividends,  the  plaintiflfs  *are  entitled 

to  have  a  receiver,  who  will  receive  the  dividends  hereafter  to  accrue 
due.  Nor,  as  I  understand  it,  is  this  right  contested  by  the  defen- 
dants ;  but  if  it  be,  I  shall  have  no  hesitation  in  declaring  it,  and 
appointing  a  receiver  accordingly. 

With  respect  to  the  dividends  now  in  the  hands  of  the  Patent 
Woollen  Cloth  Company,  more  doubt  and  question  arises ;  this  has 
been  arrested,  by  the  injunction  of  this  Court,  before  execution 
under  the  judgment  in  the  Lord  Mayor's  Court  could  be  levied 
upon  it ;  but  I  am  of  opinion,  that  as  this  dividend  has  not  been 
parted  with,  but  still  remains  in  the  hands  of  the  Patent  Woollen 
Cloth  Company,  upon  the  principle  laid  down  in  Whitworth  v. 
Gaiigain  (1),  the  plaintiffs  are  entitled  to  receive  it,  and  that  it 
cannot  be  taken  by  the  Dhobah  Sugar  Company  under  the  execution. 
I  have  treated  it  as  in  the  hands  of  the  Patent  Woollen  Cloth  Com- 
pany ;  but  this  sum,  ns  I  understand,  has  been  recovered,  and  paid 
into  Court  by  the  Dhobah  Sugar  Company,  under  an  arrangement 
made  when  the  injunction  was  granted ;  it  must,  however,  for  this 
purpose,  be  treated  in  the  same  light  as  if  it  still  remained  unpaid 
by  the  Patent  Woollen  Cloth  Company. 

The  decree  therefore,  will  be,  to  appoint  a  receiver  of  the  shares 
and  of  the  dividends  and  profits  now  due  (including  the  378/.  in 
Court),  and  to  accrue  due  thereon,  and  to  direct  an  account  to  be 
taken  of  what  is  due  to  the  plaintiffs  for  principal,  interest,  and 
costs,  in  respect  of  this  claim,  against  the  defendant  James  Hay, 
and  to  direct  a  sale  thereof ;  reserving  further  directions.  The  bill 
must  be  dismissed  as  against  the  Dhobah  Company,  and  against  the 
r  •s^B  J  Patent  Woollen  ♦Cloth  Company,  so  far  as  regards  the  two  dividends 
amounting  to  756Z.  The  Patent  Woollen  Cloth  Company  must 
have  their  costs  of  the  suit,  which  the  plaintiffs  must  be  at  liberty 
to  add  to  their  own  costs.  I  shall  dismiss  the  bill  also,  generally, 
against  the  Dhobah  Sugar  Company,  as  I  apprehend  that  it  will 
not  be  necessary  to  keep  them  before  the  Court  !or  any  ulterior 
proceedings  in  this  cause,  but  without  costs. 

Strictly  speaking,  they  ought  to  receive  the  costs  occasioned  by 
the  claim  of  the  plaintiffs  relative  to  the  7562.,  and  to  pay  those 
(1)  64  R  B.  358  (3  Hare,  416,  and  1  Ph.  728). 
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that  were  occasioned  by  their  claim  to  the  8782. ;  but  as  I  object 
to  apportioning  costs,  when  I  can  avoid  doing  so,  I  shall  set  one 
off  against  the  other,  and  give  none  on  either  side.  If  the  plain- 
tiffs will  mention  some  person  whom  they  think  proper  to  appoint 
receiver,  and  give  notice  to  the  other  side,  if  no  objection  is 
made,  I  will,  in  the  decree,  introduce  that  person's  name  as 
receiver,  instead  of  requiring  proceedings  to  be  taken  for  this 
purpose  before  me  or  my  clerk  in  chambers.  If  a  contest  arises, 
it  most  be  done  in  chambers. 
Reserve  further  directions  and  subsequent  costs. 


Akdebson 

V, 

Kehshbad. 


MCDONNELL  v.  HESILRIGE  (1). 

(16  Beav.  346—349 ;  S.  0.  22  L.  J.  Ch.  342  ;  16  Jur.  1118 ;  1  W.  B.  71 ; 
20  L.  T.  0.  S.  164.) 

A  feme  ao/e,  in  contemplation  of  a  mamage  with  T.,  vested  personal 
property  in  trustees,  upon  trust  for  the  sole  benefit  of  herself,  her  executors, 
ftc.,  until  her  marriage  (if  any),  with  subsequent  trusts  for  her  issue.  She 
never  married  T.,  but  before  her  marriage  with  M.  the  trustees  handed 
over  to  her  a  part  of  the  fund :  Held,  that  the  settlement  was  irrevocable ; 
that  she  had  no  power  of  absolute  disposition  until  marriage ;  that  the 
trusts  were  to  arise  on  any  marriage ;  and  that  the  trustees  had  committed 
a  breach  of  trust  for  which  they  were  answerable. 

On  the  16th  of  March,  1884,  Miss  Hesilrige,  in  contemplation 
of  a  marriage  with  Mr.  Taylor  (which  never  took  effect),  executed 
a  settlement  of  her  personal  property. 

The  settlement,  dated  the  15th  of  March,  1884,  was  made 
between  Miss  Hesilrige  of  the  one  part,  and  two  trustees,  Charles 
Hesilrige  and  Richard  Johnson,  of  the  other  part.  It  recited, 
that  a  marriage  was  in  contemplation,  but  had  not  then  been 
agreed  upon,  between  Isabella  Hesilrige  and  John  Taylor,  and 
that  Isabella  Hesilrige  was  possessed  of  certain  property,  and  that 
she  had  advisedly  determined  and  agreed  (with  full  notice  to  John 
Taylor  of  her  intention  in  that  behalf)  to  assign  the  same,  upon 
the  trusts  thereinafter  expressed.  Isabella  Hesilrige  then  assigned 
to  Charles  Hesilrige  and  Richard  Johnson  all  the  monies,  stocks, 
funds  and  securities  belonging  to  her,  upon  trust  for  the  sole 
benefit  of  her  Isabella  Hesilrige,  her  executors,  administrators,  and 
assigns,  until  her  marriage  (if  any)  should  be  solemnized ;  or  in 
case  no  such  marriage  should  be  solemnized,  and  from  and  after 
the  solemnization  (if  any)  of  the  same  marriage,  upon  trust  thence- 
forth, from  time  to  time,  during  the  life  of  Isabella  Hesilrige,  to 

(I)  E9sery  v.  CowJand  (1884),  26  Ch.  D.  191,  63  L.  J.  Oh.  661,  61  L.  T.  60. 


1852. 
Dee.  6,  7. 

Bolls  Court. 

Bom  ILLY, 

M.R. 

[346] 
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McDonnell  retain  and  take  the  dividends,  interest  and  income  of  the  said  trust- 
Hksilbigb.  monies,  and  stand  possessed  thereof,  in  trast  for  the  sole  use  of 
Isabella  Hesilrige,  and  apart  from  and  exclusive  of  John  Taylor, 
or  any  other  husband  with  whom  she  might  happen  to  intermarry, 
with  the  usual  restriction  against  anticipation;  and  after  the 
[  *3I7  ]  ^decease  of  Isabella  Hesilrige,  in  case  she  should  marry  and  have 
issue,  upon  trust  to  pay  the  trust-monies  among  all  the  children 
of  Isabella  Hesilrige;  and  in  case  Isabella  Hesilrige  should  not 
have  any  child,  upon  such  trusts  as  she  should  appoint,  and  in 
default,  for  her  next  of  kin,  as  if  she  had  died  intestate  and 
unmarried. 

The  fund  (1,8762.  Consols)  was  transferred  into  the  names  of 
the  trustees,  "  immediately  after  the  settlement;"  but  before  the 
following  month  of  August,  1884,  the  trustees,  at  the  request  of 
Miss  Hesilrige,  and  before  her  marriage,  transferred  2002.,  part 
of  the  Consols,  to  her. 

Miss  Heselrige  did  not  marry  Mr.  Taylor;  but  on  the  8rd  of 
September,  1886^  she  married  Mr.  M'Donnell.  She  died  in  1888, 
leaving  the  plaintiff,  Isabella  M'Donnell,  her  only  child,  who,  by 
this  suit,  claimed  the  fund,  under  the  limitations  contained  in 
the  settlement.  She  also  sought  to  make  the  trustees  liable  for 
the  2002.  paid  over  to  her  mother ;  and  this  raised  the  contest  with 
the  trustees. 

Mr.  R.  Palmer  and  Mr,  C.  Chapman  Barber^  for  the  plaintiff, 
argued,  first,  that  the  settlement,  though  voluntary,  was  complete, 
and  therefore  irrevocable.  Secondly,  that  the  first  trust  in  favour 
of  Miss  Hesilrige,  was  limited  to  the  period  anterior  to  any 
marriage;  and  thirdly,  that,  upon  the  true  construction  of  the 
settlement,  the  trusts  were  applicable  to  any  marriage,  and  were 
not  limited  to  a  marriage  with  Taylor. 

Bill  V.  Cureton  (1) ;  The  Countess  of  Strathmore  v.  Bowes  (2) ; 
Page  v.  Home  (»). 

[  348  ]  Mr.  Roupell  and  Mi\  Cory^  for  the  trustees,  insisted  that  they 

were  not  liable  for  the  2002.,  for  the  first  trust  was.  for  Miss 
Hesilrige,  her  executors,  administrators,  and  assigns,  absolutely, 
until  her  marriage,  and  that  therefore,  until  that  event  happened, 
she  had  an  uncontrolled  ownership  over  the  property.    Secondly, 

(1)  39  E.  B.  258  (2  My.  &  K.  503).  (3)  83  B.  B.  146  (1 1  Beav.  227). 

(2)  1  B.  B.  76  (1  Yes.  Jr.  22). 
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that  the  settlement  was  in  contemplation  of  a  particular  marriage,  M'Doknbcl 
and  that  the  trusts  were  to  arise  on  that  event  only.     Thirdly,  that    HEaiL&iGE. 
the  transfer,  not  being  contemporaneous  with  the  deed,  the  trust 
did  not  become  effective. 

Mr.  Welch,  for  the  next  of  kin  mentioned  in   the  ultimate 
limitation. 

Mr,  BoviUy  for  the  husband. 

Thb  Mastbb  of  the  Rolls: 

I  think  there  is  no  doubt  as  to  the  construction  of  the  settle- 
ment. This  is  undoubtedly  a  voluntary  deed,  executed  by  a  fejne 
9ole,  and  disposing  of  certain  property  to  which  she  was  absolutely 
entitled ;  but  I  do  not  concur  in  the  view,  that  a  voluntary  settle- 
ment cannot  be  binding,  unless  the  fund  be  transferred  at  the 
time  of  the  execution  of  the  settlement.  The  view  I  take  is  this : 
Where  the  relation  of  trustee  and  cestui  que  trust  has  really  arisen, 
and  where  a  person  has  actually  declared  a  trust  of  a  fund  intended 
to  be  transferred,  the  trust  arises  immediately  the  fund  has  been 
transferred.  Here  I  have  no  doubt,  that  the  voluntary  settlement 
was  complete,  immediately  on  the  fund  being  transferred;  for 
*tben  the  trustees  held  it  on  the  trusts  stated  in  the  settlement.  [  •sio  ] 

These  being  the  trusts  which  I  have  now  to  execute,  the  next 
question  is,  what  is  the  nature  of  them?    With  respect  to  the 
1,676/.,  there  is  no  dispute ;  but  the  difficulty  arises  as  to  the  200/. 
sold  out.    It  is  an  unfortunate  case  for  the  trustees ;  but  I  think, 
that,  according  to  the  plain  construction  of  the  instrument,  the 
whole  fund  was  settled,  not  only  in  the  event  of  a  marriage  with 
Taylor,  but  of  any  marriage.    The  funds  were  transferred  to  the 
trustees  on  trust ''  for  the  sole  benefit  of  Isabella  Hesilrige,  her 
executors,  administrators,  and  assigns,  until  her  marriage  (if  any)." 
On  this  it  was  contended,  that  the  trusts  until  such  marriage  were 
for  her  absolutely,  and  that  if  no  marriage  with  Taylor  took  place, 
she  remained  the  owner,  and  that  the  subsequent  trusts  were  to 
arise  only  in  the  event  of  that  particular  marriage  taking  effect. 
But  I  think  it  obvious,  that  the  more  natural  construction  is,  that 
the  trust  was  for  her  until  her  marriage  (if  any),  and  then  upon 
the  trusts  which  are  after  mentioned. 

The  subsequent  trusts,  however,  show  the  matter  more  clearly ; 
they  are  to  arise  "  in  case  she  should  marry  and  have  issue " ; 
again,  the  trust  for  her  sole  use  is  exclusive  of  John  Taylor  and 
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M*DoiiNBLL  any  other  husband ; "  the  next  trust  is,  for  her  issue  generally, 
Hbsilbioe.  whether  by  the  then  intended  or  any  other  marriage  ;  the  gift  over 
is  to  arise,  in  case  she/'  shall  not  have  any  children,"  that  is,  in 
case  there  shall  be  no  child  by  any  marriage ;  lastly,  the  property 
is  then  limited  to  such  persons  as  she,  notwithstanding  her 
coverture  "  by  any  husband,"  shall  appoint. 

I  am  of  opinion  that  the  sale  of  the  2002.  was  not  authorized,  <and 
that  it  must  be  made  good,  with  interest  from  the  time  of  Mr. 
McDonnell's  death. 


1852. 
Dec.  8,  9. 

ItolU  Court, 

ROMILLT, 

M.R. 

[350] 


FRAIL  V.  ELLIS. 

(16  Beav.  350—354;  S.  C.  22  L.  J.  Ch.  467 ;  20  L.  T.  0.  S.  197  ;  1  W.  E.  72.) 

The  consideration,  as  stated  in  a  conveyance,  was  150/.  paid  and  an 
acceptance  for  300/. :  Held,  that  the  form  of  the  deed  was  not  conclusive, 
and  that  it  was  competent  for  the  vendor  to  show,  that  he  had  stipulated 
for  a  lien  for  the  amount  of  the  acceptance. 

A.  conveyed  an  estate  to  B.,  and,  according  to  the  conveyance,  an  accept- 
ance was  given  **  in  full  satisfaction  for  the  absolute  purchase,"  but  in 
reality,  it  was  agreed,  that  the  vendor  should  have  a  mortgage  for  the 
money.  Before  the  acceptance  became  due,  B.  mortgaged  to  0.,  who 
employed  the  same  solicitor  as  had  been  engaged  in  the  purchase,  and  C. 
had  actual  notice  that  the  bill  had  not  been  paid  and  of  the  form  of  the  con- 
veyance :  Held,  first,  that  A.*s  lien  was  not  discharged ;  and,  secondly, 
that  under  the  circumstances,  C.  was  bound  to  inquire  into  the  true  nature 
of  the  transaction  between  A.  and  B.,  and  consequently  that  his  security 
ought  to  be  postponed  to  A.*s. 

The  plaintiff  Frail  agreed  to  sell  some  property  to  the  defendant 
Lloyd,  and  accordingly  by  a  deed,  dated  the  12th  of  January,  1850, 
Frail  conveyed  it  to  Lloyd.  The  consideration,  as  expressed  on 
the  face  of  the  deed,  was  150Z.  then  paid,  and  the  acceptance  of 
Lloyd  for  3001.  at  three  months,  at  the  same  time  delivered  to 
Frail,  "  the  receipt  whereof  he  did  thereby  respectively  acknow- 
ledge, and  that  the  same  were  in  fall  satisfaction  for  the  absolute 
purchase"  of  the  property.  There  was  a  receipt  endorsed  on 
the  conveyance  for  the  ISOL  sterling,  and  the  acceptance  for 
SOOZ.,  "  being  the  full  consideration  money  within  mentioned  to 
be  paid." 

In  this  transaction.  Levy  acted  as  the  solicitor  of  both  parties. 

On  the  5th  of  February,  1850,  Lloyd  mortgaged  the  property 
to  Ellis  for  850Z.  The  bill  of  exchange  became  due  on  the  15th 
of  April,  and  was  dishonoured,  and  the  property  having  been 
advertised  for  sale  through  Levy,  the  plaintiff  discovered  the 
mortgage  to  Ellis. 
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He  iberenpon  filed   this  bill  against  Ellis,  Lloyd,  and  Levy,       Fbail 
alleging  that  the  agreement  between  him  and  Lloyd  was,  that  he,       et.lis. 
the  plaintiff,  should  besides  the  *bill,  have  a  mortgage  on  the  estate      C  *^^^  ] 
for  the  800Z. ;   that  he  had  executed  the  conveyance,  believing, 
from  what  had  fallen  from  Levy  on  the  occasion,  that  a  mortgage 
had  been  executed;   and   that,  by  fraud  and  collusion,  no  such 
mortgage  had  been  executed.    As  to  Ellis,  it  alleged,  that  he  had, 
by  himself  and  through  his  solicitor  Levy,  notice  of  the  plaintiff's 
rights,  and  was  bound  by  them.    There  was  contradictory  evidence, 
but  it  is  proposed  merely  to  refer  to  the  conclusion  to  which  the 
Court  came  upon  it,  as  stated  in  the  judgment,  which  was,  shortly, 
that  the  plaintiff  had  made  out  his  case  as  to  the  terms  of  the 
agreement. 

The  bill  prayed  a  declaration,  that  the  plaintiff  was  entitled  to  an 
equitable  charge  on  the  property  for  80(M.,  in  priority  of  Ellis,  and 
for  consequential  relief. 

Ellis  admitted  that  Levy  acted  as  his  solicitor,  that  he  (Ellis)  knew 
that  the  800i.  bill  had  not  been  paid,  and  that  he  understood  that 
the  850/.  was  to  be  applied  in  its  payment. 

Mr.  R.  Palmer  and  Mr,  Haddan,  for  the  plaintiff,  [cited  Teed 
V.  Carruthers  (i) : 

The  form  of  the  conveyance,  and  the  knowledge  of  Ellis  that  the 
purchase  money  remained  unpaid,  imposed  on  him  the  obligation 
of  inquiring  of  the  plaintiff,  before  he  advanced  his  money.] 

Mr.  Roupell  and  Mr.  Busk,  for  Ellis :  [  862  ] 

First.  The  evidence  shows,  that  the  consideration  was  1502.  in 
money  and  a  bill  of  exchange  for  800{. ;  the  plaintiff  has  therefore 
no  lien :  Mach-eth  v.  Symmonsi^) ;  Winter  v.  Lord  Anson  (3) ;  Clarke 
V.  Royle{^)\  White  v.  Wakefield  {b)\  Bttckland  v.  Pocknell(6);  Parrott 
V.  Siceetland  (7). 

Secondly.  Ellis  cannot  be  affected  by  the  solicitor's  notice  in 
another  transaction,  and  which  he  would  naturally  conceal:  Kennedy 
V.  Oreen  (s) ;  Heicitt  v.  Loosemore  (9).  He  is  a  purchaser  without 
notice,  and  has  the  legal  estate.  All  the  notice  that  can  be  imputed 
to  him  is  that  contained  in  the  deed,  which  expresses  that  the  1501. 

(1)  60  B.  B.  14  (2  Y.  &  0.  0.  0.  31).  (5)  40  E.  B.  163  (7  Sim.  401). 

(2)  10  B.  R  85  (15  Ves.  329).  (6)  60  E.  B.  371  (13  Sim.  406). 

(3)  27  B.  B.  117  (3  Buss.  488,  rovsg,  (7)  41  B.  B.  164  (3  My.  &  K.  655). 
1  Sim.  &  St.  434).  (8)  41  B.  B.  176  (3  My.  &  K.  699). 

(4)  30  B.  B.  193  (3  Sim.  499).  (9)  89  B.  B.  526  (9  Hare,  449). 
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Frail        and  800{.  had  been  given  ''in  full  satisfaction  for  the  absolute 
Ellis.       purchase  "  of  the  property.     This  the  plaintiff  cannot  now  contest 
as  against  Ellis. 

Mr.  Lloyd,  Mr.  Southgate,  Mr.  Temple,  and  Mr.  Forbes,  for 
Messrs.  Levy, 

The  Masteb  of  the  Bolls: 

The  point  I  have  to  consider  is,  whether  the  ordinary  lien  of  the 
plaintiff,  the  vendor,  is  discharged.  That  involves  two  questions  as 
against  the  defendant  Ellis;  first,  whether  the  original  contract 
between  the  plaintiff  and  the  defendant  Lloyd  was,  to  sell  the  pro- 
perty for  1502.  and  the  bill  of  8001.,  or  whether  he  contracted  to 
sell  it  for  4602.,  and  agreed  to  take  the  SOOl.  bill  as  a  security  for 
the  payment.  In  other  words,  whether  the  bill  was  a  security  for 
[  353J  the  unpaid  purchase  money,  or  a  ^substitution  for  it.  If  that 
question  be  determined  in  favour  of  the  plaintiff,  the  next  question 
is,  whether  the  defendant  Ellis  had  notice  of  the  transaction,  or 
advanced  his  money  for  valuable  consideration  without  notice 
of  it. 

On  the  first  point,  it  is  contended,  that  the  form  of  the  deed  is 
conclusive,  and  that  the  conveyance  is  expressed  to  have  been  made 
in  consideration  of  1502.  and  the  bill  for  8002.,  and  that  the  receipt 
indorsed  is  to  the  same  effect.  I  am  of  opinion  that  the  form  of 
the  deed  does  not  conclude  the  parties.  I  do  not  think  it  necessary 
to  go  into  the  authorities,  for  I  am  of  opinion,  that  in  accordance 
with  all  the  cases,  it  is  possible  for  the  parties  to  show  what  the 
real  nature  of  the  contract  was. 

As  to  the  observations  which  have  been  made  as  regards  the 
evidence  on  the  part  of  the  plaintiff,  after  reading  it  through, 
although  there  are  slight  inconsistencies,  it  appears  to  me,  that,  as 
to  the  material  and  substantial  matters,  it  is  perfectly  consistent ; 
and  I  am  convinced,  that  the  plaintiff  executed  the  conveyance  of 
this  property  on  the  faith  and  assurance  that  a  mortgage  deed  to 
secure  the  balance  of  the  purchase  money  had  been  executed. 

This  completely  destroys  the  effect  of  the  deed  executed  at  the 
same  time,  and  shows  that  the  plaintiff  did  not  agree  that  the  bill 
for  8002.  should  be  in  substitution  for  the  balance  of  the  purchase 
money,  but  a  security.  It  is  therefore  impossible  to  say,  that  the 
plaintiff  either  entered  into  the  contract  or  executed  the  deed,  with 
the  view  or  intention  that  the  bill,  whether  good  or  bad,  and  whether 
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paid  or  unpaid,  was  to  *be  a  substitution  for  the  money.    If  so,       Fbail 
there  is  an  end  of  the  first  question.  Ellis. 

Being  of  opinion  that  the  plaintiff  has  not  lost  his  lien,  the  next  [  *364  ] 
question  is  whether  Ellis  had  notice  of  it.  He  had  distinct  notice, 
through  his  solicitor,  that  the  balance  of  the  purchase  money  had 
not  been  paid,  and  that  the  contract  for  the  purchase  was  not  such, 
as  to  prevent  the  plaintiff  having  a  claim  on  the  property.  I  cannot 
have  any  doubt,  that  on  the  principle,  laid  down  in  Kennedy  v. 
Green  (i),  he  was,  from  the  form  of  this  deed,  and  the  bill  not 
having  come  to  maturity,  bound  to  inquire  of  the  plaintiff,  whether 
his  lien  for  the  purchase  money  had  been  discharged,  or  whether 
the  contract  was  to  take  the  bill  as  a  substitution  for  the  money. 
I  have  no  doubt,  that  an  independent  solicitor  would  not  have 
allowed  him  to  advance  his  money,  until  he  had  ascertained  that 
there  was  no  lien,  or  that  the  loan  was  applied  in  discharge  of  it. 
Ellis  knew  that  this  bill  had  not  been  paid,  for  the  money  was 
raised  with  the  object  of  paying  it.  I  am  of  opinion  that  the 
defendant  Ellis  had  notice  of  the  prior  transaction,  and  it  is  there- 
fore unnecessary  to  go  into  the  question  whether  he  had  notice  of 
the  fraud  committed  on  the  plaintiff. 

I  must  declare  that  the  plaintiff's  lien  is  the  first  charge,  and  make 
the  usual  decree  for  foreclosure  against  Ellis. 


CLIFTON  V.  EOBINSON.  isss. 

(16  Beav.  355.)  '^''^' 

The  unintentional  omission  of  a  material  fact  is  sufficient  ground  for 
dissolying  an  injunction  obtained  ex  parte  by  the  person  responsible  for  the 
omisBion. 


■♦- 


PLENTY  V.  WEST.  im. 

Jan.  27 
(16  Beav.  356.)  ./«»^'. 

In  appointing  new  trustees,  the  Court  is  not  limited  to  the  number 
originally  nominated. 

""See  now  the  Trustee  Act,  1893,  s.  10  (2).] 


Eb  WISEWOLD.  1868. 

(16  Beav.  357.)  /^7. 

To  obtain  a  four-day  order  against  a  solicitor  for  the  non -delivery  of  his 
bill,  the  previous  order  must  have  been  personally  served. 

(I)  41  R.  R.  176  (3  My.  &  K.  699). 
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[368] 


KNIGHT  V.   KNIGHT. 

(16  Beav.  358.) 

An  allowance  of  income  jtendente  lite^  under  15  &  16  Vict.  c.  86,  b.  57, 
was  only  made  upon  the  admission  by  the  executors  of  assets. 

In  this  case,  Mr.  C.  Hall,  for  a  legatee,  asked,  that  the  receiver 
might  be  directed  to  keep  down  the  interest  on  his  legacy.  He 
relied  on  the  15  &  16  Vict.  c.  86,  s.  57.    *    *     * 

Mr.  R.  Palmer  and  Mr.   W.  M.  James,  for  executors  and 
trustees. 

The  Mastbb  of  the  Bolls  : 

I  can  only  do  that  on  the  admission  of  assets  by  the  executors 
taken  down  by  the  Registrar  (i). 


1852. 
Dec.  16. 

RolU  Court. 

BOMILLT, 

M.B. 
[35»] 


NOERIS  V.  LOUD  DUDLEY  STUART. 

(16  Beav.  359—364.) 

A  purchaser  under  an  order  in  lunacy  paid  his  purchase-money,  in  the 
manner  directed  by  the  Lords  Commissioners  in  Lunacy,  disregarding  a 
chai'ge  of  the  plaintiff  and  a  suit  to  enforce  it,  of  which  he  had  notice.  The 
amount  was  principally  applied  in  payment  of  the  costs  of  the  receiYer  in 
lunacy  relating  to  the  sale,  &c.  Upon  a  bill  by  the  plaintiff  to  make  the 
purchaser  liable  for  not  seeing  to  the  due  application  of  the  purchase- 
money,  the  Master  of  the  Bolls,  considering  himself  bound  by  the 
order  in  lunacy,  and  as  having  no  jurisdiction  to  alter  it,  retained  the  bill, 
with  liberty  to  the  plaintiff  to  apply  in  lunacy  for  the  discharge  or  variation 
of  the  order. 

The  owner  of  some  property  mortgaged  it  to  Jonathan  Sandford, 
first  for  500Z. ;  and  secondly,  for  7002.  As  to  the  2242.,  part  of  the 
700/.,  Jonathan  Sandford  was  a  trustee  for  the  plaintiff  Norris. 

In  1846,  Jonathan  Sandford  became  lunatic,  and  a  receiver  was 

appointed  of  his  property.    In  1848,  the  mortgagor  conveyed  the 

equity  of  redemption  to  the  receiver,  in  trust  to  sell  and  pay  off 

the  mortgages,  &c.     Accordingly,  the  receiver,  in  August,  1848, 

entered  into  a  contract  for  the  sale  of  the  property  to  Lord  Dudley 

Stuart  for  9002.    By  an  order  of  the  Lords  Commissioners,  made 

in  the  lunacy  on  the  5th  July,  1850,  the  sale  was  confirmed  ;  and  it 

was  ordered,  that  the  contract  should  be  completed,  and  that  what 

should  remain  of  the  purchase-money,  after  payment  thereout  of 

55U/.  odd,  due  in  respect  of  the  first  mortgage  of  500/.,  should  be 

(1)  [See  now  Order  L.,  r.  9,  applications  under  which  rule  are  now  made  in 
chambers.] 
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paid  to  the  receiver,  who  was  *thereupon  to  convey  the  property  to 
the  purchaser  in  the  place  of  the  lunatic ;  and  it  was  ordered,  that 
the  receiver  should  retain  his  costs,  charges,  and  expenses,  in  getting 
the  release  of  the  equity  of  redemption,  and  the  sale  and  consequent 
proceedings  in  the  lunacy,  out  of  the  sum  to  be  received  by  him, 
and  pay  the  residue  into  the  Bank  to  the  credit  of  the  lunacy.  The 
residue,  after  providing  for  the  first  mortgage,  and  deducting  the 
costs,  amounted  to  no  more  than  91.  Os.  9d. 

The  purchase  was  completed,  and  the  money  paid  on  the  11th  of 
December,  1850. 

In  the  meantime,  and  on  the  29th  of  January,  1849,  Norris 
instituted  a  suit  against  Sandford  and  the  mortgagor,  to  establish 
his  right  to  224Z.,  part  of  the  mortgage  for  700{.  The  suit  was 
registered  the  next  day  [as  a  lis  pendens]  and  on  the  following  day, 
notice  of  Norris's  claim  was  given  to  Lord  Dudley  Stuart.  In  that 
suit,  a  reference  was  directed,  in  January,  1850,  of  which  notice 
was  given  to  Lord  Dudley  Stuart  in  March,  1850,  and  requiring 
him  not  to  complete  his  contract,  without  providing  for  what  was 
due  to  Norris. 

Disregarding  these  notices,  Lord  Dudley  Stuart,  acting  under 
the  order  in  lunacy,  subsequently  completed  his  purchase  as  above 
stated. 

Norris  filed  this  bill  against  Lord  Dudley  Stuart,  insisting  that 
the  amount  due  was  still  a  charge  on  the  property. 

Mr.  K.  Parker  and  Mr,  Hetherington,  for  the  plaintiff,  [cited 
The  Bishop  of  Winchester  v.  Paine  (\) : 
Secondly,  the  purchaser  had  full  notice,  at  the  time  he  paid  his  pur- 
chase-money, and  was  therefore  bound  to  see  to  its  due  application.] 

Mr.  WiUcock  and  Mr.  Birkbeck,  for  the  defendant : 

[As  to  the  lis  pendens,  the  contract  was  prior  to  the  suit,  in  addi- 
tion to  which  Noiris  v.  Sandfoid  was  not  in  rem.  As  the  defendant 
acted  under  the  order  of  the  Lords  Commissioners  in  Lunacy,  and 
paid  his  purchase-money  in  conformity  with  their  order,  he  was 
discharged.  Thirdly,  the  costs,  charges  and  expenses  of  the  sale 
were  the  first  charge  on  the  purchase-money.] 

Mr.  K.  Parker^  in  reply. 

The  Master  of  thb  Bolls: 
I  wish  you  to  confine  your  reply  to  this  question,  whether  I  am 
(1)  8  E.  E.  131  (11  Yes.  194). 


NORBIS 

V. 

LOBD 

Dudley 
Stuabt. 

[•360] 


[361 


[362] 
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or  not  to  consider,  that  the  defendant  has  discharged  himself,  by 
paying  the  purchase-money  under  the  order  of  the  Court.  With 
respect  to  notice,  I  am  in  your  favour.  Assume  he  had  notice,  and 
then  consider  whether  I  am  not  bound  to  treat  this  payment  as  a 
payment  in  priority  of  your  charge.    . 

Mr.  K.Parker : 

The  plaintiff  was  no  party  to  the  proceedings  in  lunacy,  or  in 
any  way  bound  by  them.  Assuming  the  sale  to  be  fair  out  of 
Court,  we  admit  the  purchase-money  has  been  paid,  but  deny  the 
right  to  pay  it  with  notice  of  our  claim.  Notice  of  the  proceedings 
in  lunacy  ought  to  have  been  given  to  the  plaintiff  by  the  defen- 
dant ;  he  has  acted  in  his  own  wrong,  and  must  repay  the  amount. 

The  Master  of  the  Bolls: 

When  this  case  was  first  opened,  I  thought  it  clearly  in  favour  of 
the  plaintiff;  but  the  facts  which  have  been  stated  by  the  defendant 
have  very  considerably  altered  my  opinion. 

In  the  first  place,  I  consider  it  clear,  that  this  suit  of  Norris  v. 
Sandfoi'd  having  been  originally  constituted  for  the  purpose  of 
establishing  the  plaintiff's  claim  as  a  cestui  que  trust  on  a  mortgage 
of  Scott's  Lodge,  and  notice  of  that  suit  having  been  given  to  Lord 
Dudley  Stuart,  he  was  bound  by  everything  which  took  place  in 
that  suit,  and  must  be  taken  as  having  had  clear  and  distinct 
notice,  from  the  beginning,  of  the  claim  which  the  plaintiff  ulti- 
mately established  in  that  suit.  The  *fact  that  the  contract  for 
the  purchase  of  the  estate  had  been  entered  into  beforehand,  does 
not,  in  my  opinion,  in  the  slightest  degree,  affect  the  question. 
The  propriety  of  the  sale  of  the  estate  to  Lord  Dudley  Stuart  is 
not  disputed.  What  is  disputed  is,  the  propriety  of  the  application 
of  the  purchase-money.  If  the  purchase-money  had  been  sufficient 
to  pay  all  the  charges  upon  the  estate,  and  Lord  Dudley  Stuart, 
after  notice,  had  thought  fit  to  pay  it  over  to  Mr.  Sandford,  and  he 
had  applied  it  to  his  own  use,  the  plaintiff  would,  in  that  case, 
have  been  entitled  to  stand  as  a  mortgagee  upon  the  estate,  and 
entitled  to  the  benefit  of  the  charge  of  the  700Z.  upon  the  estate  to 
the  extent  of  his  claim:  inasmuch  as  the  defendant,  with  full 
knowledge  of  it,  had  paid  away  the  mortgage-money  to  the  trustee, 
without  seeing  that  it  was  duly  applied  to  the  cestuis  que  trust.  It 
appears  from  the  facts  proved  in  this  cause,  that  the  amount  of 
purchase-money  and  interest  was  something  under  1,000/.,  that  the 
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money  applied  in  payment  of  the  first  mortgage  on  the  estate 
(which  is  not  disputed)  was  578Z.,  and  that  the  remainder  of  the 
purchase-money  was  applied  in  payment  of  costs  and  other  things, 
leaving  a  balance  of  82.  Os.  dd.,  which  the  defendant  admits  the 
plaintiff  is  entitled  to.  If  that  be  all  he  is  entitled  to,  he  might 
have  received  it  before  the  institution  of  this  suit,  which  would 
therefore  be  unnecessary ;  and  it  would  be  the  duty  of  the  Court  to 
dismiss  the  bill  with  costs.  But  the  plaintiff  disputes  the  propriety 
of  the  subsequent  payments  made  in  proceedings  to  which  he  was 
no  party,  and  he  asks  me,  in  this  cause,  to  determine,  that  those 
payments  were  not  properly  made.  I  have  no  means  of  judging  as 
to  the  propriety  of  those  payments.  There  is  an  order  of  the 
Court  of  July,  1850,  made  in  the  lunacy,  which  directs  payments 
of  these  costs  to  be  made ;  and  so  long  *as  that  order  stands,  I 
must  assume  it  to  be  correct.  But,  at  the  same  time,  it  appears 
to  me,  that  the  plaintiff  ought  to  have  an  opportunity  given  him  of 
resisting  that  order,  and  of  showing  that  it  ought  not  to  have  been 
made,  and  was  not  binding  upon  him,  and  that  it  was  incumbent 
on  Lord  Dudley  Stuart  to  have  done  what  he  could,  to  have  caused 
the  plaintiff  to  be  bound  by  the  order  which  was  so  made,  and 
which  it  appears  to  me  he  has  not  done. 

So  long  as  that  order  stands,  I  consider  myself  bound  by  it ; 
and  assuming  that  order  to  be  inaccurate,  as  I  have  no  jurisdiction 
in  lunacy,  I  cannot  touch  it.  But  I  think  that  the  plaintiff  ought 
to  have  an  opportunity  of  showing,  if  he  can,  that  that  was  not  a 
proper  order,  and  of  getting  it  discharged  or  varied  if  possible. 

The  order  therefore  which  I  propose  to  make  is  this :  to  direct 
the  cause  to  stand  over  for  six  months,  with  liberty,  in  the  mean- 
time, to  the  plaintiff  to  take  such  proceedings  as  he  may  be 
advised,  for  the  purpose  of  discharging  or  varying  the  order  of  the 
6th  of  July,  1850. 

I  apprehend  that  the  Lord  Chancellor  or  the  Lords  Justices 
would  probably  think,  that  the  plaintiff  ought  to  be  at  liberty  to 
take  such  proceedings  in  the  lunacy,  as  will  enable  him  to  ascertain, 
whether  that  order  is  properly  binding  on  him ;  and  whether,  in 
fact,  these  payments  were  properly  made  in  discharge  of  a  lien  on 
the  estate  having  priority  to  the  mortgage  of  which  he  is  the  cestui 
que  trust. 


NOBBIS 

t. 
Lord 

DUOLBT 

Stuabt, 


[♦364] 
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is^2.  WALKER  V.  MOWER  (1). 

Dec.  17, 18.  ^   ^ 

(16  Beav.  365—370.) 

RolU  Court, 

ROMiLLT  ^  bequest  was  made  of  real  and  personal  estate  to  trustees  for  A.  for  life, 

M.R.    '  ftnd  afterwards  '*  to  convey  and  assure  *'  equally  between  all  A.'s  children, 

r  355  ]  on  tbeir  respectively  attaining  twenty-one,  with  a  gift  over  to  the  plaintiff 

on  A.*s  death  without  **  leaving  any  issue  her  surviving."    There  was  one 

child  who  survived  A.,  and  died  an  infant:  Held,  that  the  infant  did  not 

take  a  vested  interest ;  and,  secondly,  that  the  gift  over  did  not  take  effect. 

A  bequest  was  made  of  leaseholds  to  trustees  for  A.  B.  for  life,  and  after 

her  death  upon  trust  to  assign  unto  all  the  children  of  A.  B.  on  their 

respectively  attaining  twenty-one,  and  if  one  child,  to  assign  to  such  child. 

An  only  child,  who  survived  A.  B.  and  died  an  infant^  was  held  to  take  a 

vested  interest. 

The  testatrix,  who  died  in  1845,  gave  leasehold  premises,  situate 
in  Willow  Terrace,  to  trustees,  for  her  daughter  Mary  Anne  Walker, 
for  her  separate  use  for  life ;  ''  and  after  her  decease,  upon  trust  to 
assign  the  said  leasehold  premises  in  Willow  Terrace,  for  the 
residue  of  the  term  therein,  unto  and  between  all  and  every  the 
children  of  her  said  daughter,  to  and  for  their  own  use  and  benefit, 
on  their  respectively  attaining  the  age  of  twenty-one  years.  And 
if  there  should  be  but  one  child,  then  upon  trust  to  assign  the 
same  unto  such  only  child,  to  and  for  his  or  her  use  or  benefit. 
But  in  case  my  said  daughter  should  depart  this  life  without  leaving 
any  issue  her  surviving,  then  upon  trust "  to  assign  to  the  plaintiff. 

In  a  subsequent  part  of  her  will,  the  testatrix  gave  one  moiety  of 
all  the  residue  of  her  freehold,  copyhold  and  leasehold  estates,  to 
trustees,  on  certain  trusts  for  her  son,  with  certain  limitations  over, 
and  the  other  moiety  in  trust  for  Mary  Anne  Walker,  for  life,  ''  and 
after  her  death,  upon  trust  to  convey  and  assure"  the  same  ''  unto 
and  equally  between  all  and  every  the  child  and  children  of  her 
said  daughter  (Mary  Anne  Walker),  on  their  respectively  attaining 
twenty-one  years  of  age,  to  and  for  their  absolute  use  and  benefit." 
There  was  a  gift  over  to  the  plaintiff,  the  testatrix's  son,  in  case 
[  *366  ]  Mary  Anne  Walker  ''  should  depart  this  life  not  ^leaving  any  child 
her  surviving,"  with  other  remainders  over. 

Mary  Anne  Walker  died  on  the  80th  September,  1850,  leaving 
one  child  only,  who  died  on  the  28th  of  October  following,  aged 
three  months. 

The  questions  argued  were,  as  to  the  leaseholds  in  Willow 
Terrace,  and  the  moiety  of  the  testatrix's  freehold,  copyhold  and 
leaseholds. 

(1)  Followed  by  the  Court  of  Appeal  in  In  re  Edivards  [1906]  1  Ch.  370,  75 
L.  J.  Ch.  321,  94  L.  T.  593. 
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Mr.  Willcock  and  Mr.  W.  W.  Cooper,  for  the  plaintiff  (the      Walkbb 
devisee  in  remainder  and  heir  of  the  testatrix) :  Mowbb. 

[As  to  the  leasehold  premises,  the  gift  over  to  the  plaintiff,  on  her 
death  without  leaving  any  issue,  is  to  be  read  ''  without  leaving 
such  issue/'  namely,  children  attaining  a  vested  interest,  and  this 
event  has  happened. 

As  to  the  moiety  of  the  residue,  they  argued  that  it  was  clear 
that  the  child  could  not  take,  and  that  the  plaintiff  took,  either  . 
under  the  devise  over,  or  as  heir-at-law  of  the  testatrix.    They 
cited  In  re  the  Trusts  of  Thruston's  Will  (1) ;  Bouverie  v.  Bouverie  (2), 
and  other  cases.] 

Mr.  W.  H.  Clarke,  for  parties  in  remainder  after  the  plaintiff,       [  367  ] 
argued  that ''  issue  "  must  be  construed  ''  children,"  and  that  the 
gift  over  was  effective  :  Edwards  v.  Edwards  (3). 

Mr.  Roupell  and  Mr.  Hitchcock,  for  the  executors  and  trustees. 

The  Masteb  of  the  Bolls  : 

I  think  the  representative  of  the  child  is  clearly  entitled  to  the 
Willow  Terrace  property.  As  to  the  residue,  my  difficulty  is  to 
distinguish  this  from  Leake  v.  Robinson  (4),  and  to  find  any  gift 
except  in  the  direction  to  convey  and  assure  on  attaining  twenty- 
one. 

Mr.  R.  Palmer  and  Mr.  Hobhouse,  for  the  father  and  legal 
personal  representative  of  the  child  : 

The  child  took  a  vested  interest  in  the  residue  at  her  birth.  The 
law  is  in  favour  of  the  vesting  of  estates,  and  devises  are  held 
to  be  vested,  notwithstanding  expressions  of  seeming  contingency. 
Boraston's  case  (5)  is  a  leading  authority,  where  there  was  a  devise 
of  land  to  executors,  until  H.  should  attain  twenty-one,  ''  and  when 
he  should  accomplish  his  age  of  twenty-one  years,  then  to  him  " 
and  his  heirs.  H.  died  under  twenty-one ;  it  was  held  that  he  took 
a  vested  interest. 

[Edwards  v.  Symons  (e) ;  Doe  d.  Roake  v.  Nowell  (7) ;  Doe   d. 

(1)  83  B.  B.  280  (17  Sim.  21).  (5)  3  Co.  Bep.  19. 

(2)  78  B,  B.  HI  (2  Ph.  349).  (6)  16  B.  B.  603  (6  Taunt.  213). 

(3)  85  B.  B.  30  (12  Beav.  97).  (7)  14  B.  R  445  (1  M.  &  S.  327 ;  5 

(4)  16  E.  B.  168  (2  Mer.  363).  Dow.  202). 
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Walkbb      Hunt  V.  Moore  (l) ;  Doe  d.  DoUey  v.  Ward  (2) ;  Phipps  v.  Ackers  (s) ; 
MowEB.      Newman  v.   Nexcman  (4) ;    Jackson    v.    Majaribanks  (6) ;    jRtZ^^   v. 
Garnett  (6) ;  Leeming  v.  Shen'att  (7),  were  also  cited.] 

[  308  ]       The  Master  of  the  Bolls  : 

With  respect  to  the  leasehold  in  Willow  Terrace,  I  think  I  should 
be  inserting  words  into  the  will,  if  I  were  to  hold  that  an  only  child 
was  not  to  take  unless  he  attained  twenty-one.  The  meaning  of 
the  testatrix  may  have  been  capricious  and  singular,  that  if  there 
should  be  two  or  three  children,  they  should  not  take  vested  interests 
until  they  attained  twenty-one,  but  that  an  only  child  should  take 
a  vested  interest  at  his  birth.  The  word  **  then  "  appears  to  have 
no  other  meaning  than  this:  '4n  that  case,"  or  "on  that  event 
occurring,"  that  child  is  to  take.  The  probable  intention  would  be 
defeated,  if  I  were  to  import  into  the  gift  to  a  single  child,  the 
same  condition  as  is  contained  in  the  previous  gift  amongst  several. 
I  am  therefore  of  opinion,  that  the  child,  who  survived  her  mother 
twenty-eight  days,  took  a  vested  interest  in  the  house  in  Willow 
Terrace,  and  that  her  father,  as  her  legal  personal  representative, 
is  now  entitled  to  it. 

With  respect  to  the  other  gift,  I  have  felt  more  difficulty.    I 
think  it  convenient  to  consider  the  case  as  if  the  gift  to  the  children 
stood  alone,  and  then  to  consider  the  gift  over. 
r  *369  ]  The  gift  is  of  a  moiety  of  the  freeholds,  copyholds  *and  leaseholds 

to  trustees,  to  convey  and  assure  the  same,  equally  between  the 
children,  on  their  respectively  attaining  twenty-one  years  of  age. 
It  is  true  that  in  Boraston's  case,  a  gift  to  a  child,  when  he  should 
attain  twenty-one,  was  held  to  be  a  vested  interest,  but  it  is  new  to 
me,  if  there  be  any  case,  in  which  it  has  been  laid  down,  that  where 
an  estate  is  given  to  trustees,  in  trust  to  convey  to  children  on  their 
attaining  twenty-one,  there  is  any  vested  interest  before  the  time 
for  conveying  arrives,  that  is,  before  the  child  attains  twenty-one. 
Leake  v.  Robinson  (s),  in  which  Sir  W.  Grant  took  great  pains  to 
examine  the  previous  authorities,  is  express  on  the  subject  as 
regards  personalty ;  and  though,  in  some  instances,  the  same  words, 
when  applied  to  real  estate,  have  received  a  different  construction 
from  that  which  they  have  received  when  applied  to  personal  estate, 

(1)  13  R.  E.  329  (14  Ea8t,  601).  (6)  5«  B.  R.  21  (12  Sim.  93). 

(2)  48  R.  R.  599  (9  Ad.  &  El.  582).  (6)  84  R.  K.  389  (3  De  G.  &  Sm.  629). 

(3)  57  R.  R.  27  (9  01.  &  Fin.  683).  (7)  62  R  B.  1  (2  Hare,  14). 

(4)  51  R.  R.  206  (10  Sim.  57).  (8)  16  R.  R.  168  (2  Mer.  363). 
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yet  I  am  not  aware  that  any  sach  distinction  has  ever  been  extended 
to  the  case  of  a  direction  to  convey  to  children  on  attaining  a  given 
age.  I  think  I  should  be  extending  Boraston's  case,  which  I  am  not 
inclined  to  do,  if  I  were  now  to  introduce  such  a  distinction.  It  is 
highly  desirable  to  assimilate,  as  much  as  possible,  the  rules  of 
construction  in  cases  of  real  and  personal  estate ;  and  although  the 
Court  may  be  bound  by  particular  rules  in  some  instances,  as  in 
Forth  v.  Chapman  (1),  to  give  different  constructions  to  diflferent 
words,  in  cases  of  real  and  personal  property,  yet  it  will  not  extend 
the  distinction,  unless  it  is  obvious,  that  the  testator  intends  the 
same  words  to  have  a  different  meaning  when  applied  to  different 
species  of  property. 

I  think  that  there  being  no  gift  to  any  child,  except  in  the  direc- 
tion to  convey  at  twenty-one,  the  child  took  *no  interest  in  the 
residuary  freehold,  copyhold  and  leasehold  estates,  comprised  in  the 
residuary  gift. 

As  to  the  gift  over,  I  am  of  opinion  that  it  did  not  take  effect, 
because  the  tenant  for  life  did  not  die  without ''  leaving  any  child," 
the  deceased  leaving  a  daughter.  There  is,  therefore,  an  intestacy, 
and  the  moiety  of  the  freeholds  go  to  the  heir,  and  of  the  leaseholds 
to  the  next  of  kin. 


SOLLEY  V.  WOOD. 

(16  Beav.  370—371.) 

A  country  solicitor  who  is  authorized  to  institute  a  suit,  is  justified  in 
employing  a  London  agent  for  that  purpose,  in  whose  name,  as  agent,  the 
bill  may  be  filed. 


Walksb 

MOWBB. 


[  •STO  ] 


1852. 
JDeo.2\. 


HUB8T  V.  HURST  (£). 

(16  Beav.  372—377  ;  S.  C.  22  L.  J.  Ch.  638;  1  W.  E.  105.) 

A  tenant  for  life,  having  a  power  to  charge  the  estate  with  portions  for 
younger  children,  mortgaged  his  life  estate,  and  coveuanted  not  to  exercise 
the  power :  Held,  that  he  could  not,  afterwards,  charge  the  estate  with 
portions,  to  the  prejudice  of  his  mortgagees. 

The  principles  on  which  the  Court  acts  in  directing  a  sale  of  a  mortgaged 
esUte  under  15  &  16  Yict.  c.  86,  s.  48  (3). 

A  TESTATOR,  by  his  will  dated  in  1889,  devised  real  estates  to  the 

use  of  Robert  Henry  Hurst  the  elder  for  life,  with  remainder  to 

of  the  Conveyancing  Act,  1881,  to 
which  these  principles  seem  still 
applicable  in  the  case  of  mortgages 
made  previously  to  that  Act. — O.  A.  S. 


1852. 
Dec,  17,  23. 

BolU  CouH. 

BOMILLT, 

M.B. 

[372] 


(1)  2  P.  Wms.  140. 

(2)  In  re  BedingfiM  and  Herring* 8 
Contract  [1893]  2  Ch.  332,  62  L.  J.  Ch. 
430,  6S  L.  T.  634. 

(3)  Repealed  and  replaced  by  s.  25 
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HuBST  Bobert  Henry  Hurst  the  younger  for  life ;  with  remainder  to  his 
HuBsT.  fii*8t  and  other  sons  in  tail,  &c.,  &c.  And  power  was  thereby  given 
to  Bobert  Henry  Hurst  the  elder,  when  in  possession,  to  charge  the 
estates  with  any  sum  not  exceeding  20,0002.  for  the  portions  of  his 
younger  children,  and  to  create  a  term  for  securing  it.  Other 
powers  were  also  given  him. 

The  testator  died  in  1848,  and  after  his  death,  the  tenants  for 
life  incumbered  their  life  estates  to  a  considerable  extent ;  first,  by 
a  demise  for  ninety-nine  years,  and  afterwards  by  an  indenture  of 
the  22nd  of  June,  1844,  whereby  they  charged  their  life  estates 
(subject  to  the  prior  mortgages)  to  the  plaintiff,  for  securing 
10,0002. ;  and  it  was  thereby  provided,  that  Bobert  Henry  Hurst 
the  elder  should  not  use  or  exercise,  or  consent  to  the  use  or 
exercise,  of  the  powers  contained  in  the  will  or  any  of  them. 

Afterwards,  by  an  indenture  of  the  6th  of  August,  1844,  Bobert 
Henry  Hurst  the  elder  charged  the  estate  with  20,0002.,  for  the 
portions  of  his  younger  children,  to  be  vested  and  payable  at  such 
times  as  he  should  appoint,  and  he  appointed  the  estate  to  a  trustee 
or  an  immediate  term  of  1,000  years  for  securing  the  amount. 
The  next  day,  and  on  the  marriage  of  his  daughter,  Mrs.  Mills, 
[*373]       he  appointed  5,0002.,  part  of  the  20,0002.,  ^immediately  in  her 
favour,  and  the  amount  was  settled  upon  her  and  her  family.    The 
parties  to  the  settlement  and  their  trustees  had  notice  of  the  mort- 
gage to  the  plaintiff,  who  gave  no  consent  to  the  execution  of  the 
power  to  raise  portions. 

The  suit  was  for  foreclosure  and  redemption,  and  the  principal 
question  was,  whether  the  plaintiff's  security  had  priority  over  the 
portions. 

Mr.  FoUett  and  Mr.  Kinglake,  for  the  plaintiff : 

The  tenant  for  life  having  incumbered  his  estate,  was  not 
afterwards  at  liberty  to  derogate  from  his  own  grant  and  defeat 
or  prejudice  his  mortgagee's  rights:  Hole  v.  Escotti^);  Noel  v. 
Lord  Henley  (2).  They  asked  for  a  sale  of  the  estate  under  the 
16  &  16  Vict.  c.  86,  s.  48. 

Mr.  Terrell,  for  the  tenants  for  life,  and  Mr.  BazalgettCy  for 
the  appointees  under  the  power,  contra : 

A  tenant  for  life  has  no  right  to  deprive  the  objects  of  a 
power  to  raise  portions  of  the  provisions  intended  for  them  by 

(I)  48  R.  R.  63  (2  Keen,  444),  (2)  29  R.  R.  805  (M*C1.  &  Y.  302). 
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the  testator  (i).     The  case  of  Badlmm  v.  Mee  (2)  has  been  dissented       Hurst 
from  :  Jones  v.  Winwood  (3).    Here  the  parties  claiming  under  the       hurst. 
donor's  settlement  are  purchasers  for  valuable  consideration,  and 
they  have  a  legal  term  to  protect  them,  which  enables  them  to 
retain  their  priority  against  the  plaintiff's  mere  equitable  charge. 

Thb  Mastbb  of  the  Rolls: 

I  think  it  clear,  that  the  appointees  of  the  20,000Z.  *have  no  [  •374  ] 
priority  over  the  first  three  mortgages.  It  is  only  necessary  to 
advert  to  this  circumstance,  that  the  first  three  mortgages  contain 
a  covenant  on  the  part  of  the  tenant  for  life  that  he  will  not  execute 
the  power  of  appointment,  without  the  consent  of  the  mortgagees, 
and  that  the  appointees  had  notice  of  those  deeds,  at  the  time  of  the 
marriage,  and  when  the  appointment  was  made.  I  am  of  opinion, 
therefore,  that  they  cannot  have  any  priority  over  the  first  mort- 
gage, and  that  the  term  of  1,000  years,  which  is  only  a  reversionary 
term,  although  not  made  subject  to  the  term  of  ninety-nine  years 
in  the  first  mortgage,  does  not  affect  the  question  or  vary  the  rights 
of  the  first  mortgagees. 

The  next  question  is  with  respect  to  the  sale  of  the  estate.  I 
apprehend  that  the  statute,  enabling  the  Court  to  direct  a  sale, 
intended  to  give  the  Court  a  very  considerable  discretion,  in  order 
to  avoid  the  great  delay  and  expense  which  is  occasioned  by  fore- 
closure and  redemption  in  a  case  where  there  is  a  great  number  of 
successive  mortgages;  and  the  Court  will,  upon  the  terms  and 
according  to  the  directions  contained  in  the  section,  exercise  that 
power  in  such  a  manner  as  not  to  operate  injuriously  or  oppres- 
sively on  any  person  interested.  If,  therefore,  a  sale  of  this 
property  could  now  take  place,  as  beneficially  and  profitably  to  the 
parties  concerned,  as  by  allowing  the  rents  to  be  received,  I  should 
think  it  a  proper  case  for  the  exercise  of  that  discretionary  power 
contained  in  the  Act.  But  I  should  give  liberty  to  the  persons 
interested  to  bring  before  me  any  matters  which  might  vary  or 
alter  my  opinion,  because  they  have  not  had  the  opportunity  of  so 
doing,  in  consequence  of  the  cause  being  at  issue  before  this  Act 
came  into  operation.  The  power  given  to  the  Court,  as  I  read  it, 
is,  at  the  instance  of  the  first  mortgagee,  to  direct  a  sale  if  it  should 

(1)  See  Whitmarsh  v.  Roh&rUon,  66  Beav.  470). 

R.  E.  188  (1  Coll.  570),  and  67  R.  R.  (2)  61    R.    R   222   (7   Ring.    695 ; 

632  (1  Y.  &  0.  0.  C.  715) ;  Lord  Leigh  1  My.  &  K.  32). 

V.  Lord  ABhhuHon,  83  R.  R.  224  (11  (3)  61  R  R.  218  (10  Sim.  160). 
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HuBST  think  fit,  or  at  *the  instance  of  a  second  or  any  puisne  incumbrancer, 
Hurst.  with  the  consent  of  the  prior  incumbrancer;  or  if  they  do  not 
[  •STS  ]  consent,  then  upon  ordering  such  sum  of  money  to  be  paid  into 
Court  as  the  Court  may  think  necessary  to  protect  them.  Assum- 
ing this  to  be,  in  other  respects,  a  proper  case  to  direct  a  sale,  I 
think  if  the  second  mortgagees  consented,  and  the  third  mortgagee 
paid  into  Court  the  amount  of  the  first  mortgage,  then,  as  the  first 
mortgagee  will  clearly  have  a  security  both  on  the  proceeds  of  the 
sale  of  the  estate  and  on  the  money  in  Court,  he  would  be  perfectly 
safe. 

I  do  not  consider  that  under  this  clause  the  Court  would  be 
induced  to  act  oppressively,  so  as  to  dispossess  a  family  of  an  old 
family  estate.  It  is  possible  also,  that  a  life  estate  might  not  sell 
well,  and  that  a  mere  estate  pour  autre  vie  (which  this  would  be) 
would  not,  if  sold,  be  so  productive  for  the  benefit  of  the  mortgagees, 
as  the  receipt  of  rents  during  the  continuance  of  the  lives.  I 
therefore  think  it  fair,  to  give  the  parties  interested  an  opportunity 
of  bringing  forward,  on  affidavit,  any  facts  they  may  think  material 
upon  this  question,  before  I  direct  a  sale. 

Dm.  23.  The  question  was  again  discussed,  whether  there  should  be  a  sale 

under  the  Act.  Affidavits  were  produced  on  behalf  of  the  mortgagors, 
showing  that  the  property  being  near  Horsham  was  adapted  for 
building  purposes,  and  was  likely  to  increase  in  value ;  that  it  was 
not  probable  that  it  would  fetch  its  full  value  if  sold,  and  that  a 
sale  would  be  very  injurious  to  the  mortgagors,  who  were  also 
attempting  to  compromise  with  the  incumbrancers. 

[  876  J  Mr.  Terrell,  for  the  mortgagors. 

Mr.  Headlam,  for  the  first  mortgagee,  consented  to  a  sale. 

Mr.  Giffard,  for  some  of  the  prior  mortgagees,  asked  to  have 
the  amount  of  their  claim  paid  into  Court. 

Mr.  Follett  and  Mr.  Kinglake,  for  the  plaintiff. 

Mr.  R.  Palmer,  for  a  puisne  incumbrancer. 

The  Master  of  the  Bolls: 

I  think  the  discretion  is  given  with  a  view  to  its  exercise  for  the 
benefit  of  all  parties  interested,  and  so  as  not  to  injure  any  of  them. 
It  is  to  be  observed,  that  in  this  case  no  one  has  advanced  his 
money  in  the  belief  that  the  Court  possessed  the  power  of  directing 
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a  sale,  for  the  Act  has  passed  pending  the  suit :  and  also  that  the 
discretion  of  the  Court  does  not  interfere  with  any  power  of  sale 
which  the  mortgagor  has  granted  to  the  mortgagees.  The  first 
mortgagee,  if  he  has  a  power  of  sale,  may  exercise  it,  and  the  only 
way  to  prevent  it  will  be,  by  paying  him  his  money.  The  other 
mortgagees  have  no  power  of  sale,  and  I  have,  therefore,  only  to 
consider,  whether  it  would  be  most  for  the  benefit  of  all  parties, 
that  this  estate  should  be  sold  or  not.  It  will,  no  doubt,  cause 
great  delay  and  expense  if  there  should  be  successive  foreclosures ; 
but  on  the  other  hand,  if  the  estate  is  likely  to  be  sold  for  less  than 
its  value,  in  consequence  of  the  circumstances  under  which  it  is 
now  placed,  it  is  a  matter  to  be  set  off  against  the  delay  and  expense 
of  foreclosing. 

I  do  not  consider,  that  the  fact  that  the  second  tenant  for  life, 
who  is  one  of  the  mortgagors,  is  endeavouring  to  compromise,  is 
any  ground  for  refusing  a  sale.  If  the  ^statements  in  the  affidavit 
be  correct,  there  is  this  dilemma,  that  if  the  mortgagor  can  induce 
the  mortgagees  to  compromise  their  claims,  it  shows  that  he  has  no 
interest  in  the  estate,  and  that  the  result  will  be,  that  the  first, 
second,  and  third  mortgagees  alone  will  be  paid. 

On  the  affidavit,  I  think  it  appears  that  a  sale  would  be  such  an 
injury  to  the  mortgagor  and  the  latter  incumbrancers,  as  it  would 
be  unjust  to  inflict  on  them.  I  shall  therefore  exercise  my  dis- 
cretion, by  directing  the  common  decree  for  redemption  and 
foreclosure  (l). 


HUBST 
HUEST. 


[  •377  ] 


Re  BLACKMAN(2). 

(16  Beav.  377—379.) 

Erroneous  description  of  a  legatee  rejected  upon  extrinsic  evidence. 

A.,  the  grandchild  o!  C,  and  B.,  the  widow  of  a  child  of  C,  held,  under 
the  circumstances,  entitled  to  a  bequest  made  to  A.  and  B.,  widow,  described 
as  "  children  of  C." 

The  testator,  by  his  will,  dated  the  21st  of  January,  1851,  gave 
the  residue  of  certain  trust  funds  thereby  provided,  equally, 
between  "  John  Wheeler,  George  Wheeler,  Mary  Wheeler,  widow, 
and  William  Wheeler,  the  children  of  his  mother's  sister,  Mary 
Wheeler,  deceased." 


185-2. 
Dee,  23. 

RolU  CouH. 

KOMILLT, 

M.R. 
[377] 


(1)  The  appointees  intended  to 
appeal,  but  a  general  arrangement  was 
come  to  between  the  parties,  and  no 
decree  was  drawn  up. 


(2)  In  re  Ingle's  Trusts  (1871)  L.  R. 
11  Eq.  678,  46  L.  J.  Ch.  310,  24  L.  T. 
315. 


184  1852.    CH.    16  BEAV.  877—879.  [b.b. 

Ke  The  testator  died  on  the  2nd  July  in  the  same  year,  and  the 

'    question  arose  upon  the  gifts  to  John  Wheeler  and  Mary  Wheeler, 
widow,  under  these  circumstances : 

Mary  Wheeler,  the  sister  of  the  testator's  mother,  had  had  a  son 
called  John  Wheeler,  but  who  had  died  in  August,  1848,  prior  to 
the  date  of  the  testator's  will,  and  it  was  clearly  proved  that  the 
testator  was  aware  of  his  death.  He  had  left  a  son  John  Wheeler, 
who,  by  this  petition,  claimed  one-fourth  of  the  trust  fund. 
[S78J  There  was  evidence  that  after  the  death  of  John  Wheeler  the 

elder,  the  testator  had  intimated  to  John  Wheeler  the  younger,  that 
he  had  left  him  some  benefits  by  his  will. 

As  to  Mary  Wheeler,  widow,  the  child  of  Mary  Wheeler,  deceased, 
there  was  no  person  who  answered  that  description,  but  there  was 
a  Mary  Wheeler,  the  widow  of  Bichard  Wheeler,  a  deceased  son  of 
Mary  Wheeler,  and  she  also  by  this  petition  claimed  one-fourth  of 
the  fund. 

There  was  evidence  that  during  his  last  illness  the  testator  had 
stated  to  the  claimant  Mary  Wheeler,  who  nursed  him,  that  he  had 
done  something  for  her  by  his  will. 

The  will  had  been  prepared  by  a  professional  gentleman  who 
was  unacquainted  with  the  family,  and  on  referring  to  a  former 
will  of  1887,  "  John  Wheeler,  George  Wheeler,  Mary,  the  widow 
of  Bichard  Wheeler,  and  William  Wheeler,  the  children  of  the 
testator's  mother's  sister  Mary  Wheeler,  deceased,"  were  appointed 
residuary  legatees. 

Mr.  Hardy ^  for  John  Wheeler  and  Mary  Wheeler,  contended, 
that  the  evidence  made  the  case  clear,  and  that  the  erroneous 
description  must  be  rejected. 

Mr.  Slieffield,  for  the  residuary  legatees,  argued,  that  the  legacy 
was  void  for  uncertainty ;  that  John  Wheeler  could  not  take  under 
the  description  of  his  father,  nor  could  Mary,  who  was  not  related 
to  the  testator,  take  under  the  description  of  his  niece. 

[  379  ]       The  Masteb  of  the  Bolls  : 

I  think  I  cannot  construe  the  will  of  1851  by  the  previous  will, 
and  that  I  must  look  at  the  case  as  if  the  will  had  been  made  for 
the  first  time  in  1851. 

There  is  clear  evidence  that  the  testator  knew  that  there  was  no 
such  person  living  as  John,  the  son  of  Mary,  yet  he  introduced  the 
description  of  such  a  person  in  his  will,  the  only  John  Wheeler 
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then  existing  being  the  grandchild.    I  think  it  is  not  too  much  to  Be 

say,  that  John  Wheeler,  the  grandson,  was  intended,  there  being 
no  other  child  of  this  name,  and  there  being  distinct  evidence  that 
the  testator  stated  to  him  that  he  intended  to  leave  him  something. 

He  has  made  a  gift  to  Mary  Wheeler,  the  widow,  described  as  a 
child  of  his  aant.  Bat  under  the  circumstances,  and  there  being 
evidence  of  an  intention  to  benefit  her,  I  must  hold  that  he 
intended  to  include  her. 

The  testator  has  used  the  expression  ^'children"  in  a  loose 
manner,  to  describe  the  four  different  branches  of  the  family  of  his 
aunt. 

Order  the  transfer  to  the  petitioners. 


BANKS  V.  BANKS.  iw2. 

2>tf<;.  8,21,23. 
(16  Beav.  380.)  

[Obsolete  practice  on  re-opening  biddings,  interest  allowed  to  a  purchaser  at 
4  per  cent  on  his  deposit.] 


The  SUTTON  HARBOUR  COMPANY  v.  KITCHENS.        isss. 

Jan.  11. 
(16  Beav.  381—383 ;  S.  C.  21  L.  J.  Ch.  73.)  

[Previously  to  the  Judicature  Act,  1873,  the  Court  of  Chanceiy  could  not 
compel  a  Company  to  take  up  an  award  made  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845.  The  Common  Law  Procedure  Act,  1854,  s.  17, 
did  not  apply  to  such  cases:  In  re  Harper  v.  0.  E.  Bail.  Co.  (1875),  L.  E.  20 
Eq.  39,  44  L.  J.  Ch.  507,  32  L.  T.  214.— O.  A.  S.] 


MEYER'S  CASE.  j]^{^ 

In    re    The    BRITISH    and    AMERICAN    STEAM  — ' 

NAVIGATION   COMPANY. 

(16  Beav.  383—385.) 

A.  B.  took  ten  shares  in  a  Company,  intended  to  be  formed  for  specified 
objects  and  on  stated  principles.  The  projectors  afterwards  materially 
varied  its  character.  A.  B.  did  no  act  by  which  he  assented  to  the  variation 
or  adopted  the  new  Company.  Some  time  after,  the  directors  agreed,  that 
nine  of  A.  B.'s  shares  should  be  cancelled,  and  that  A.  B.  should  remain  a 
shareholder  for  one  :  Held,  that  A.  B.  was  not  a  contributory  in  respect  of 
the  nine  shares. 
[This  case  doeely  resembles  Oold&md^s  case,  ante,  p.  125.] 


186  1853.    CH.     16  BEAV.  386—887.  [r.b. 

1863.  ATTORNEY-GENERAL  v.  8MYTHIES. 

•^^llli*"  (16  Beav.  385-387.) 

The  income  of  a  fund  belonging  to  a  charitable  corporation,  having  for 
its  object  the  support,  relief  and  maintenance  of  a  master  and  five  poor 
persons,  held  apportionable  between  the  new  master  and  the  representatives 
of  a  deceased  master. 

[See  now  the  Apportionment  Act,  1870.] 


1862.  ATTORN EY-GENERAL  v.  HALL(l). 

Dec,  20. 
jjjg3  (16  Beav.  388—395 ;  S.  C.  20  L.  T.  0.  S.  302;  1  W.  R.  117.) 

Jan.  14.  A  husbandry  lease  of  charity  property  for  ninety-nine  years  at  a  fixed 

rent  cannot  stand. 
In  the  case  of  a  charity  lease,  the  burden  of  proof  of  its  fairness  lies  on 


Bolli  CouH 
»«"J^5^^'  the  lessee. 


r  ^AA  1  ^  lessee  of  charity  property  held  to  have  constructive  notice  that  it  was 

*-        -'  trust  property,  the  circumstances  rendeiing  it  iucumbent  on  her  to  inquire 

as  to  the  lessor's  title. 

In  1711,  Robert  Stephenson  conveyed  a  close  of  meadow,  with  a 
cottage  and  corn-mill  thereon,  to  four  trustees,  in  trust  for  himself 
for  life,  and  afterwards,  for  the  use  of  the  Nonconformist  Protestant 
preachers,  for  the  time  being,  of  a  chapel  in  Beverley. 

In  1780,  the  trustees  demised  the  property  to  Birkett  for  ninety- 
nine  years,  at  a  rent  of  42.  No  notice  appeared  on  the  lease  of  its 
being  charity  property.  Birkett*s  lease  became  vested  in  Mrs. 
Stickney,  and  in  1800,  she  agreed  to  surrender  the  old  lease, 
which  had  thirty  years  to  run,  and  pay  3002.  on  having  a  new 
lease  granted  to  her.  Accordingly,  by  an  indenture  of  the  6th  of 
September,  1800,  and  made  between  the  seven  persons  therein 
named  (who  were  different  persons  from  the  lessors  in  the  lease 
of  1780),  of  the  first  part,  Peter  Feast,  described  as  of  Beverley, 
nonconforming  Protestant  preaching  minister  there,  of  the  second 
part,  and  Mrs.  Stickney,  of  the  third  part,  the  parties  of  the  first 
part,  with  the  consent  and  approbation  of  Peter  Feast,  demised 
the  property,  described  as  containing  one-and-a-half  acres,  and  a 
cottage  and  stable  thereon,  to  Mrs.  Stickney  for  ninety-eight  years, 
at  the  yearly  rent  of  42.  And  it  was  agreed,  that  Mrs.  Stickney 
should  have  liberty  to  erect  such  buildings  thereon  as  should  be 
necessary;  and  that  at  the  end  of  the  term,  she  should  be  at 
liberty  to  remove  off  the  premises  such  buildings  as  were  then 

(1)  See  now  s.  29  of  the  Charitable      charity  estates  for  any  term  exceeding 
Trusts  Amendment  Act,  1855,  which      21  years. — 0.  A.  S. 
places   restrictions    upon    leases    of 
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standing  thereon,  and  also  such  other  buildings  as  she  should,         a.-Q. 
during  the  term,  erect  on  the  premises.  Hali.. 

It  appeared,  that  immediately  previous  to  this,  and  on  the  31st       [389  ] 
of  July,   1800,  the  heir-at-law  of  the  last  surviving  trustee  had 
conveyed  the  property  in  fee  to  seven  new  trustees,  to  hold  upon 
the  trusts  originally  declared,  and  Feast,  the  minister,  was  a  party 
to  the  conveyance. 

This  information  and  bill,  filed  by  the  Attorney-General  at 
the  relation  of  the  present  minister  of  the  chapel,  sought  to  set 
aside  the  lease  of  1800.  The  property  had  increased  in  value, 
in  consequence  of  the  improvement  of  the  neighbourhood,  and 
the  erection  of  houses  on  the  property,  and  it  was  alleged  (though 
not  distinctly  proved),  that  the  property  was  worth  lOOZ.  a  year  in 
1800,  and  between  800Z.  and  600Z.  a  year  at  the  present  time. 

Mr,  R.  Palmer  and  Mr.  Humphreys,  in  support  of  the  informa- 
tion, argued,  that  a  lease  for  ninety-nine  years  of  charity  property 
was  void,  and  secondly,  that  the  lessee  had  either  actual  or 
constructive  notice  of  the  trusts  affecting  the  property. 

Mr.  Roupell  and  Mr.  EUis,  and  Mr,  Lloyd  and  Mr.  J.  H. 
Palmer^  for  the  defendants,  who  claimed  under  Mrs.  Stickney, 
insisted  on  the  validity  of  the  lease,  and  that  at  the  time  it  was 
executed,  she  had  no  notice  that  the  property  belonged  to  a 
charity. 

Mr.  Cankrien,  for  the  trustees. 

[Attomey-Oeneral  v.  Pilgrim  (^);  Attorney-General  v.  Fooi'd{2); 
Attorney-Oenei-al  V.  Tlie  South  Sea  Company  {s);  Attoimey-General 
V.  Pargeter  (4) ;  Jones  v.  Smith  (6) ;  West  v.  Reid  (6),  and  many 
earlier  cases  were  cited,  but  the  Master  of  the  Bolls  did  not  think  it 
necessary  to  refer  to  the  authorities,  which  all  concurred  in  showing 
that  such  a  lease  was  prima  facie  invalid.] 

Thb  Master  of  the  Bolls:  1853. 

There  are  two  questions  in  this  case.    First,  whether  this  lease  .J.  ' 

was  an  improvident  one,  and  secondly,  whether  the  lessee  had  I  ^^  3 
notice  that  the  property  was  charity  property. 

(1)  85  E.  R  19  (12  Beav.  57 ;  2  Hall  (4)  63  R.  R.  41  (6  Beav.  150). 

&  Tw.  186).  (5)  58  E.  E.  38  (1  Hare,  65;  1  Ph. 

(2)  63  B.  E.  79  (6  Beav.  288).  244). 

(3)  55  E.  E.  137  (4  Bear.  453).  (6)  62  E.  E.  98  (2  Hare,  249), 


-■x 


188  ,  1853.    CH.     16  BEAV,  890—892.  [r.r, 

A.-a.  With  respect  to  the  first  qaestion,  I  entertain  no  doubt  whatever, 

Hall.       that  this,  as  a  lease  of  charity  land,  if  made  to  a  lessee  cognizant  of 
that  fact,  cannot  be  sustained  in  this  Court. 

It  is  perfectly  true,  that  the  inadequacy  of  rent  is  not  of  itself 
sufficient  to  avoid  a  lease  of  charity  property,  unless  it  be  excessive. 
It  is  always,  however,  a  matter  to  be  considered,  and  I  apprehend, 
[  •SQl  ]  that  where  that  observation  is  *made  by  Lord  Eldon  and  Sir 
Thomas  Plumbr,  the  inadequacy  of  rent  was  the  only  ground  for 
setting  aside  the  lease.  In  this  case,  there  are  various  other 
circumstances  which  are  material  to  be  borne  in  mind.  In  the 
first  place,  it  is  apparently  nothing  more  than  a  mere  husbandry 
lease  for  a  period  of  ninety-nine  years.  That  of  itself,  as  far  as  I 
am  acquainted  with  the  decisions,  makes  it  a  lease  which  this 
Court  will  not  allow  to  stand.  In  addition  to  that,  the  Court  must 
look  at  the  covenants  in  the  lease,  and  in  this,  there  is  one  of  a 
very  singular  description,  namely,  that  the  lessees  shall  be  entitled, 
at  the  end  of  the  lease,  to  take  away  any  buildings  they  may  have 
put  upon  the  land.  That  of  itself,  particularly  in  the  neighbour- 
hood of  a  town,  would  be  considered  an  exceedingly  improvident 
provision  in  a  lease.  It  is  not  necessary  to  go  through  the 
authorities  upon  this  subject,  which  all  concur,  that  this,  as  a  lease 
of  charity  land,  could  not  be  supported  in  this  Court.  The  cases 
on  the  subject  are  perfectly  clear  and  distinct,  and  in  the  case  of  a 
lease  of  charity  land,  the  Court  holds,  that  the  burden  of  proof  lies 
upon  the  lessee  to  prove  that  it  is  a  proper  lease. 

Being  of  opinion,  therefore,  that  this  lease,  which  was  a  lease  of 
this  property  for  ninety-nine  years  at  a  rent  of  4L,  with  a  covenant, 
by  which  all  the  buildings  might  be  taken  away  at  the  conclusion 
of  the  lease,  was  not  a  provident  lease,  I  am  of  opinion,  that  if  the 
lessee,  at  the  time  she  took  the  lease,  was  aware  that  it  was 
charity  property,  it  is  not  a  lease  which  can  be  supported.  I  think 
the  fact  that  there  was  8002.  paid  as  a  premium,  and  that  there 
was  also  a  surrender  of  another  lease,, which  had  then  thirty  years 
to  run,  would  not  affect  the  question,  because,  in  the  first  place,  a 
premium  of  8002.  would  not  be  sufficient,  in  my  opinion,  upon  the 
[  *S92  1  evidence  *  which  is  before  me,  to  show,  that  this  would  be  a  proper 
and  provident  lease;  nor  would  the  surrender  of  the  prior  lease 
affect  the  question,  for  if  the  lessee  had  notice  that  this  was  charity 
property,  she  knew  that  the  prior  lease  of  a  similar  description 
was  invalid,  and  could  not,  therefore,  be  taken  into  account,  as 
increasing  the  consideration. 
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The  next  qnestion  to  be  considered  is  that  of  notice,  because,  a..q. 
undoabtedly,  if  the  lessee  took  this  land  without  any  knowledge  hall. 
whatever  that  the  lessors  had  anything  but  the  absolute  fee  simple, 
and  the  power  of  disposing  of  it  as  they  thought  fit,  I  should,  as  at 
present  advised,  unless  I  had  some  strong  authorities  to  show  me 
that  the  Court  was  compelled  to  set  aside  a  lease  of  that  descrip- 
tion, hold,  that  the  lessee  was  a  purchaser  pro  tanto  for  valuable 
consideration  without  notice,  and  entitled  to  maintain  that  lease  (l), 
unless  the  lessees  could  be  put  in  exactly  the  same  situation  they 
were  in  at  the  time  the  lease  was  granted,  which  here  would 
evidently  be  impossible. 

The  question  here  is,  whether  the  lessee  had  notice  that  this  was 
charity  property,  and  I  am  of  opinion  that  she  had.  The  state  of 
the  case  was  this :  A  lease  bad  been  granted  of  this  property  in 
1730,  for  ninety-nine  years.  Elizabeth  Stickney  was  the  person, 
who,  under  the  various  assignments  or  devolution  of  title,  had 
become  the  absolute  owner  of  that  lease,  such  as  it  was.  She 
applied  or  was  applied  to  (and  it  is  immaterial  for  the  purpose  of 
my  present  observations  to  inquire  which)  to  surrender  that  lease, 
and  to  have  a  new  one  granted  for  ninety-nine  years,  at  the 
same  rent,  paying  a  premium.  Now  the  lessors,  in  the  lease  of 
September,  1800,  are  none  of  them  *the  lessors  of  the  original  [  •s^S  ] 
lease,  and  she  would,  in  my  opinion,  as  every  person  would  do, 
naturally  inquire,  what  right  these  persons  had  to  grant  a  lease. 
A  person  who  has  taken  a  lease  from  A.  B.,  does  not  afterwards, 
when  that  lease  expires  or  is  surrendered,  take  a  lease  from  G.  D., 
without  seeing  what  title  G.  D.  has  to  the  property  from  A.  B. 
Here  is  a  lease  granted  in  1730,  for  ninety-nine  years,  of  which 
thirty  years  being  unexpired,  seven  gentlemen,  none  of  them  being 
the  original  lessors,  o£fer  to  grant  a  new  lease  for  ninety-nine  years 
upon  the  surrender  of  the  old.  It  is  obvious,  that  the  first  question 
which  the  lessee  must  ask,  and  is  bound  to  ask,  is,  what  title  have 
you  to  grant  any  such  lease?  because  it  would  naturally  follow 
from  the  first  lease,  without  inquiring  into  the  title  of  the  lessors, 
that  the  surviving  lessors,  or  the  heir-at-law  of  the  surviving  lessor, 
would  be  the  persons  to  grant  that  lease.  It  appears  accordingly, 
by  a  deed  which  is  produced  in  evidence,  that,  six  weeks  previously, 
that  is,  on  the  31st  of  July,  1800,  Mr.  Author,  the  heir  of  the 
surviving  lessor,  conveyed  this  property  to  the  new  lessors.  I  am 
of  opinion  that  the  lessee  was  necessarily  put  upon  inquiry,  and 
(1)  See  Attomey-Genfral  v.  IVilkins,  17  Beav.  285. 


f 
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A.-G.  ^as  bound  to  inquire,  bow  the  title  of  tbe  original  lessors  was 
Hall,  conveyed  to  tbe  new  lessors,  so  as  to  justify  ber  in  surrendering 
tbe  lease  to  them.  If  so,  she  must  have  been  told,  that  there  was 
a  conveyance  from  the  heir  of  tbe  surviving  lessor  to  these  lessors. 
A  conveyance  was  accordingly  made,  about  six  weeks  prior  to  this 
time,  and  most  probably  for  tbe  purpose  of  this  very  transaction. 
Upon  looking  at  that  deed,  I  find  it  states  tbe  trust,  in  full  and 
explicit  terms. 

This  itself  would  be  sufficient  to  fix  ber  with  notice  of  the  trust ; 
but  it  appears  to  me,  that  the  case  does  not  rest  there.  A  person 
[  *394  ]  cloes  not  take  land  from  mere  *strangers  out  of  possession,  pro- 
fessing to  grant  a  lease,  without  knowing  that  they  have  some 
right  to  grant  it ;  for  it  is  to  be  observed,  that  the  lessee  herself 
was  in  possession  of  the  whole  of  this  property  under  the  original 
lease ;  so  that,  independently  of  tbe  conveyance  from  the  heir  of 
the  surviving  lessor,  there  was  not  even  a  prima  Jacie  title  in  the 
new  lessors.  In  addition  to  that,  Mr.  Feast,  the  dissenting 
minister  of  Beverley,  is  made  a  consenting  though  not  a  demising 
party  to  this  lease.  The  natural  observation  is,  why  was  be  made 
a  consenting  party  to  this  lease  ?  It  must  have  been  in  respect  of 
some  interest  that  he  bad.  The  lessee  would  ask,  why  do  you 
make  a  mere  stranger  to  assent  in  your  lease?  The  answer  is, 
that  he  has  an  interest  in  the  property.  What  interest  ?  Why, 
an  interest  as  the  dissenting  minister  of  Beverley  for  tbe  time 
being,  for  whose  benefit  this  trust  was  created.  The  natural 
inference  (as  this  was  done  by  interlineation,  the  deed  resembling 
the  former  deed  in  all  particulars,  except  the  introduction  of  this 
person)  is,  that  the  lessee,  requiring  the  lessors  to  show  how  they 
were  entitled  to  grant  the  renewed  lease,  and  to  accept  a  surrender 
of  the  old  one,  saw,  or  had  notice  of  the  deed  from  Mr.  Author  to 
them,  and  consequently  perceived,  that  it  would  not  be  safe  to  enter 
into  the  arrangement,  unless  the  cestui  que  trust  of  tbe  property 
bound  himself,  so  far  as  he  was  concerned,  not  to  disturb  the 
matter ;  and  no  doubt  the  effect  of  his  joining  was,  that  be  person- 
ally could  not  have  complained  of  this  transaction,  because  be 
would  have  been  estopped  by  his  consent  to  tbe  demise.  I  am  of 
opinion,  therefore,  that  the  lessee  must  be  presumed  to  have  known 
what  interest  tbe  lessors  and  the  person  who  consented  to  the 
demise  and  joined  in  tbe  deed  bad  in  the  property.  If  so,  there  is 
distinct  notice  of  what  the  trusts  were  which  affected  it 

But  even  if  the  lessee  in  this  case  really  did  choose  to  take  a 
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lease  from  mere  strangers  out  of  possession,  with  tbe  consent  of  a  A.-O. 
dissenting  minister,  without  knowing  anything  of  their  interest  in  hall. 
the  property,  I  think  this  so  improbable,  that  I  must,  in  the 
absence  of  clear  evidence  to  this  effect,  hold,  that  the  lessee  did 
what  she  was  bound  to  do,  namely,  inquire  into  the  state  and  title 
of  the  property,  and  that  she  is  therefore  affected  by  notice.  If  she 
made  no  inquiry,  she  must  be  treated  in  the  same  way  as  if  she 
really  did  know  the  exact  state  of  the  property,  at  the  time  the 
lease  was  taken,  and  which  I  have  no  doubt  was  the  fact. 

I  am  of  opinion  that  this  lease  cannot  stand.  It  must  be  set 
aside,  and  there  must  be  an  account  of  the  rents  from  the  time  of 
the  filing  of  the  information. 


PAGE  V.   COOPER.  i^sa. 

Jan,  21, 22. 
(18  Beav.  396-400;  S.  C.  20  L.  T.  O.  S.  287  ;  1  W.  R  136.)  

Where  a  troet  for  sale  of  real  estate  is  intended  to  work  a  complete  and 
permanent  conversion  of  the  trust  property  into  personal  estate,  the  trustees  m^d'^^* 

cannot  properly  raise  money  by  mortgaging  the  real  estate  in  order  to  avoid         .    '   ' 
or  postpone  the  due  execution  of  their  trust  for  sale,  even  though  the  money         '- 
is  required  for  the  purposes  of  the  trust. 

Tms  case  came  before  the  Court  upon  a  general  demurrer  to  a 
bill,  which  stated  as  follows : 

In  1882,  on  the  marriage  of  Frederick  Cooper  with  Hannah 
Steward,  a  settlement  was  executed,  by  which  it  was  agreed,  that 
two-thirds  of  an  estate  to  which  she  was  entitled  should  be  con- 
veyed to  three  trustees,  upon  trust  that  they  "  should,  as  and  when 
it  should  to  them  or  him  seem  meet,  sell  and  dispose  of  the  said 
leases ;  "  and  out  of  the  monies  to  arise  from  such  sales,  pay  the 
costs;  and,  in  the  next  place,  "levy,  raise  and  pay"  debts  of 
Hannah  Steward,  not  exceeding  160/. ;  and  "  should  also  levy  and 
raise  such  sum  of  money,  not  exceeding  1,0002.,  as  Frederick 
Cooper  should  *'  direct,  and  pay  it  to  him ;  ''  and,  subject  to  the 
raising  and  payment  of  the  several  sums  thereinbefore  mentioned, 
should  lay  out  and  invest  all  the  residue  of  the  money  from  such 
sale  or  sales,"  upon  security,  and  should  stand  possessed  thereof,  in 
trust,  for  the  wife  for  life,  and  as  to  a  moiety  for  the  husband  for 
life,  and  then  for  the  children.  In  default  of  children  (which 
happened),  Hannah  Steward  had  a  power  of  appointing  the  "  trust 
monies,  funds,  and  securities,"  by  will. 

The  estate  was  accordingly  conveyed  in  1886,  and  Hannah 
Cooper,  by  her  will,  appointed  the  trust  funds  to  her  executors, 


192  1858.    CH.     16  BEAV.  896—898.  [b.il 

Page        upon  trust,  out  of  the  trust  monies,  estates,  funds,  and  securities, 
CooPEB.      ^^  ^^^^^  2,0002.  for  her  husband  ;  and  she  gave  her  husband  a  life 
interest  in  the  residue,  with  remainder  over  to  five  other  persons. 

r  397  ]  She  died  without  issue  in  1887.    By  an  indenture  of  the  4th  of 

June,  1889,  and  made  between  the  trustees  of  the  settlement  of  the 
first  part,  Frederick  Cooper  of  the  second  part,  the  executors  of  the 
third  part,  and  Ghasemore  (a  mortgagee)  of  the  fourth  part,  after 
reciting  the  above  matters,  and  that  Frederick  Cooper  had  directed 
the  trustees  of  the  settlement  to  raise  the  1,0002.  for  him ;  and  that 
the  executors  had  required  the  immediate  payment  of  the  2,0002. 
to  enable  them  to  discharge  the  legacy  of  2,0002.  given  to  the 
husband;  and  also  reciting,  that  the  trustees  of  the  settlement, 
considering  that  an  immediate  sale  of  the  hereditaments  ''  would 
be  inexpedient  to  the  parties  beneficially  interested  therein,"  had 
requested  Chasemore  to  advance  8,0102.  on  mortgage ;  it  was 
witnessed,  that  the  trustees  conveyed  the  hereditaments  to  Chase- 
more  for  a  term  of  600  years,  subject  to  redemption  on  repayment 
of  8,0102. 

Chasemore*s  mortgage  afterwards  became  vested  in  the  plaintiff 
Page,  who  filed  this  bill,  stating  the  above  matters ;  and  further 
stating,  that  the  defendants  pretended,  that  the  said  indenture  of 
settlement  of  the  25th  day  of  September,  1882,  authorized  only  a 
sale  of  the  real  estates  therein  comprised,  and  did  not  authorize  a 
mortgage  thereof ;  and  that  the  execution  by  the  said  John  Cole, 
Thomas  Cooper,  and  James  White,  of  the  indenture  of  mortgage, 
was  a  breach  of  trust,  and  that  the  defendants  made  other  objec- 
tions to  the  validity  of  the  plaintiff's  mortgage  security.  The 
plaintiff  charged  the  contrary,  and  prayed  repayment  of  the 
amount  due,  or  a  foreclosure  against  all  parties  interested. 

[  *398  ]  To  this  bill,  some  of  the  parties  claiming  under  the  *will  (but 

not  Frederick  Cooper),  filed  a  general  demurrer. 

Mr.  Roupell  and  Mi\  Haynes,  in  support  of  the  demurrer : 

It  is  settled,  that  an  absolute  trust  for  sale,  where  there  is  an 
intention  to  convert  out  and  out,  does  not  authorize  a  mortgage : 
Hcddenhy  v.  Spo forth  (^).  It  is  different  when  the  object  is  to  raise 
a  charge  but  still  preserve  the  estate.  The  distinction  is  well 
explained  by  Lord  St.  Leonards,  in  Stnmghill  v.  Anstey  (2).    *    *    * 

The  plaintiff  may  have  a  right  to  stand  in  the  place  of  Frederick 
Cooper,  but  he  has  no  right  absolutely  to  foreclose  the  defendants. 

(I)  49  E.  B.  390  (1  Beav.  390).  (2)  91  B.  B.  210  (1  D.  M.  &  G.  645). 
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[They  also  commented  on    Mills    v.  Banks  (i),   and    Ball   v.        paob 
Harris  (2).]  Coopbb. 

Mr.  R.  Palmer  and  Mr.  O.  S.  Law,  contra :  [  899  ] 

It  is  too  much  to  say,  that  a  trast  for  sale  in  no  case  justifies  a 
mortgage.  It  is  matter  of  discretion.  Lord  St.  Leonards  so  lays 
it  down  in  StraughUl  v.  Anstey  (s).  *  *  But  even  if  the  mortgage 
was  not  a  proper  mode  of  raising  the  money,  still  the  produce 
was  properly  applied,  and,  until  repayment,  the  legal  estate 
cannot  be  taken  from  the  plaintiff.    *    *    * 

Thb  Master  of  the  Bolls  :  [  ^00  ] 

I  am  of  opinion,  that  a  mortgage  of  the  property  is  not 
authorized.  It  is  obvious,  on  looking  at  the  marriage  articles,  that 
the  trusts  on  which  the  property  was  to  be  conveyed  to  the  trustees, 
were  not  simply  to  raise  particular  sums,  for  accomplishing  which 
purpose  a  power  of  sale  was  given,  but  the  trusts  were  to  sell  and 
convert  out  and  out,  and  then  apply  the  money  in  different  ways — 
one  of  which  was  to  pay  Frederick  Cooper  a  sum  of  1,000Z.  I 
think  this  case  comes  strictly  within  the  instance  pointed  out  by 
Lord  St.  Leonards,  and  that  this  is  not  a  case,  in  which  the  trust 
is  for  the  purpose  of  raising  ft  particular  charge  and  a  power  of  sale 
is  added  for  that  purpose,  in  which  case  it  may  be  satisfied  by  a 
mortgage  of  the  estate,  but  it  is  a  trust  for  the  absolute  sale  and 
conversion  of  the  property. 

I  am  of  opinion,  that  the  mortgage  is  not  authorized,  and  I  must 
allow  the  demurrer  ;  but  I  must  give  liberty  to  amend  the  bill.  I 
am  clear,  on  the  authority  of  Palk  v.  Lord  Clinton  (4),  that 
assuming  the  plaintiff  to  be  entitled  to  relief  against  Frederick 
'  Cooper,  he  could  not,  upon  a  bill  for  foreclosure,  be  entitled  to 
distinct  and  different  relief.  I  am  not,  however,  determining 
whether  he  is  or  not  entitled  to  any  relief  against  the  other 
defendants. 

Allow  the  demurrer,  and  let  the  plaintiff  have  liberty  to  amend. 

(1)  3  P.  Wme.  1.  (3)  91  B.  R  210  (1  D.  M.  &  Q.  612). 

(2)  48  B.  B.  90  (4  My.  &  Cr.  261).  (4)  8  B.  B.  283  (12  Ves.  48,. 
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1853.  MEADOWS  V.  MEADOWS. 

•^«*^l'  (16  Beav.  401—405.) 

A.  B.  was  tenant  in  tail  male  (subject  to  his  father^s  life  estate),  with 
remainder  to  his  brothers  in  succession  as  tenants  in  tail  male,  and  an  ultimate 
remainder  to  his  cousin  C.  B.  (a  solicitor)  in  tail.  A.  B.  applied  to  C.  B.  to 
procure  a  loan  on  mortgage  of  the  estate.  G.  B.  procured  the  loan,  and  at 
his  request  the  tenant  for  life  joined  in  order  to  bar  the  entail,  and  cove- 
nanted to  pay  the  interest  during  his  life.  C.  B.  prepared  the  mortgage 
deed  by  which  the  equity  of  redemption  was  resettled  on  A.  B.  for  Hfe, 
with  remainder  to  his  issue  in  tail,  with  remainder  to  C.  B.  in  taiL  The 
Court,  ten  years  afterwards,  set  aside  the  resettlement  of  the  equity  of 
redemption,  so  far  as  it  varied  from  the  original  settlement,  and  ordered 
C.  B.  to  pay  the  costs. 

[The  deed  was  not  read  or  explained  to  A.  B.  or  to  his  father,  so  no 
further  report  of  the  case  seems  necessary. — 0.  A.  S.  ] 


1852.  BEALE   V.   8YM0NDS(I). 

Dec.  1, 2.  (16  Beav.  406—416;  S.  C.  22  L.  J.  Ch.  708 ;  1  W.  B.  137.) 

1858.  ^^  -Q^  made  a  mortgage  in  fee,  and  died  in  1831  intestate  and  without 

Jan,  27.  j^^jj^ .  jj^j^^  ^^^t  the  equity  of  redemption  did  not  escheat  to  the  Crown, 

BdU  Courts  ^^^  belonged  to  the  mortgagee,  subject  to  any  debts  of  A.  B. 

^^m'b!*^*         Thomas  Cowley  was  the  executor  of  Sarah  Ecklee.    In  March, 

[  406  ]        1880,  the  property  in  question  was  sold  and  conveyed  to  Cowley 

for  615Z.,   subject   to  an  outstanding  mortgage  in  fee  for  80(M. 

Nothing  appeared  on  the  conveyance  to  show  that  Cowley  had 

purchased  otherwise  than  on  his  own  account. 

Cowley,  who  was  illegitimate,  died  without  heirs  and  intestate  in 
December,  1881,  and  administration  d^  bonis  non  of  the  estate  of 
Sarah  Ecklee  was  thereupon  granted  to  Elizabeth  Allard. 

An  indenture,  dated  the  12th  of  August,  1884,  was  made  between 
Ainsworth  and  Detheridge,  (the  mortgagees),  of  the  first  part, 
Elizabeth  Allard  of  the  second  part,  and  Samuel  Beale,  a . 
purchaser,  of  the  third  part,  whereby,  after  reciting  the  will  of 
Sarah  Ecklee,  and  that  Thomas  Cowley  was  the  sole  executor 
thereof ;  that  he  had  died  intestate,  and  that  the  615Z.  paid  by  him 
in  March,  1880,  was  not  his  proper  money,  but  that  the  purchase 
was  made  on  behalf  of  and  with  part  of  the  money  belonging  to  the 
estate  of  Sarah  Ecklee,  and  that  by  accident  or  neglect,  be  did  not, 
in  his  lifetime,  execute  any  declaration  of  trust,  Ainsworth  and 

(1)  Equitable  estates  are  now  liable  Wood  [1896]  2  Ch.  596,  Bo  L.  J.  Ch. 

to  escheat  where  the  owner  has  died  814,    75    Tj.    T.    28.     And    see   Naff 

intestate  and  without  an  heir  since  v.  Hmvard  (1886)  32  Ch.  D.  4^,  54 

the  passing  of  the  Intestates*  Estates  L.  J.  Ch.  604,  54  L.  T.  810,  as  to  the 

Act,  1884  (14th  August,  1884) :  In  re  old  law.— O.  A.  8. 
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Detheridge,  with  the  concurrence  of  Elizabeth  Allard,  conveyed  the       bealb 
estate  to  Beale  in  fee.  Sthokds. 

Beale  died  in   1840,  and  his  representatives  having  sold  the 
property,  the  question  was,  whether  under  the  circumstances  they 
could  make  a  good  title  to  it  ?    The  ^Master  was  of  opinion  that       [  •m  ] 
they  could  not,  and  exceptions  were  taken  to  his  finding. 

Mr.  RotipeU  and  Mi\  Shapte}\  for  the  vendors,  in  support  of 
the  exceptions : 

First,  Cowley  is  proved  to  have  purchased  as  a  trustee  under  the 
will  of  Sarah  Ecklee,  and  the  whole  interest  passed  by  the  con- 
veyance from  Elizabeth  Allard  (her  administratrix  de  bonis  non)  to 
Beale.  But  secondly,  if  he  had  any  beneficial  interest  in  this 
property,  it  is  proved  that  he  was  illegitimate,  and  that  he  died 
without  heirs.  His  interest  therefore  in  the  estate  did  not  escheat 
to  the  Crown;  it  became  extinguished  in  the  estate  of  the 
mortgagees,  and  passed  from  them  to  Beale  by  their  conveyance  in 
1834.  Escheat  is  a  feudal  doctrine,  and  so  long  as  there  is  a  legal 
tenant  there  can  be  no  escheat.  In  either  way  a  good  title  is 
shown. 

Mr.  Lloyd  and  Mr.  Hoare,  contra,  argued,  first,  that  there  was 
no  suflScient  evidence  of  Cowley  being  a  mere  trustee ;  secondly, 
that  there  was  not  sufficient  evidence  of  his  being  illegitimate; 
thirdly,  they  argued,  at  great  length,  that  Burgess  v.  Wheate  (l)  did 
not  govern  the  case  of  an  equity  of  redemption,  which,  upon  the 
death  of  the  owner  without  heirs,  escheated  to  the  Crown;  and 
fourthly,  that  if  the  equity  of  redemption  did  not  escheat,  but 
merged  in  the  estate  of  the  mortgagees,  still  it  was,  in  their  hands, 
assets  for  the  payment  and  satisfaction  of  Cowley's  debts  and 
engagements,  which  his  administrator,  when  appointed,  would  be 
bound  to  see  paid. 

Mr.  Boupell,  in  reply. 

[Burgess  v.  Wlieate  (2) ;  Henchman  v.  Attorney-  Oenercd{s) ; 
Viscount  Downe  v.  Moi'ri8(4,) ;  Davall  v.  New  River  Company  (6) ; 
Jones  V.  Jones  (tt) ;  Gordon  v.  Gordon  (7) ;  Wilmot  v.  Pike  (8) ;  Walker 

(1)  1  Eden,  177.  394). 

(2)  1  Eden,  177  ;  1  W.  Bl.  123.  (6)  42  R.  E.  249  (8  Sim.  633). 

(3)  41  R.  R.  102  (3  My.  &  K  485).  (7)  19  R.  R.  230  (3  Swanst.  470), 

(4)  64  R.  R.  347  (3  Hare,  394).  (8)  71  R  R.  10  (6  Hare,  14). 

(5)  84  R.  R.  359  (3  De  G.  &  Sm. 

18-a 
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Bbalk        v.   Denne  (l)  ;    Williavis  v.   Lord  Lonsdale  (2)  ;    Taylor    v.   Hay- 
Bymokds.     fl'^'**'*  (8) ;  Onslow  v.   Wallis  (4) ;  Stapylton  v.  Sro«  (6),    and  other 
cases  were  cited.] 

[  408  J  The  Master  of  the  Bolls  reserved  his  judgment. 

1868.        The  Master  op  the  Bolls  : 

Jan.  27. 

This  cause  comes  on  upon  exceptions  to  the  Master's  report,  and 

the  question  to  be  decided  is,  whether  a  good  title  is  shown  by  the 
vendor  to  a  freehold  messuage,  called  Clarence  House,  situate  in 
the  immediate  neighbourhood  of  the  city  of  (Grloucester,  which  has 
been  sold  under  the  directions  of  the  Court.  The  Master  was  of 
opinion,  that  a  good  title  was  not  shown  to  the  messuage  in 
question  and  has  so  reported ;  the  vendor  has  excepted  to  that 
report. 
[409]  The  title  may  be  shortly  stated  thus.    In  March,  1880,  William 

Beeve  sold  the  messuage  in  question  to  Thomas  Cowley  the  younger, 
for  1,4152.,  of  which  8002.  was  to  be  returned,  for  the  purpose  of 
paying  off  a  mortgage  in  fee  of  the  messuage  to  two  persons  of  the 
names  of  Chapman  and  Chadborn.  In  other  words,  the  equity  of 
redemption,  subject  to  that  mortgage,  was  sold  to  Cowley  for  615L 
In  February,  1831,  the  mortgage  of  800Z.  was  transferred  by 
Chapman  and  Chadborn,  who  were  paid  off,  to  two  persons  of  the 
names  of  Ainsworth  and  Detheridge,  who  became  the  mortgagees  with 
a  power  of  sale,  and  in  whom  the  legal  estate  was  then  vested. 
Cowley  was  the  executor  of  the  will  of  Sarah  Ecklee,  and  he  died 
intestate  in  December,  1881. 

On  the  12th  of  August,  1884,  an  indenture  was  executed,  under 
which  it  is  alleged  that  Samuel  Beale,  the  testator,  became  the 
absolute  owner  of  the  messuage,  and  the  only  question  is,  whether 
any  person  claiming  by,  through,  or  under  Cowley,  could  make  any 
claim  to  this  property.  If  no  such  claim  could  be  made,  it  is  not 
disputed,  that  a  good  title  can  be  made  under  the  testator  Samuel 
Beale.  The  indenture  of  the  12th  of  August,  1884,  is  made 
between  the  mortgagees  Ainsworth  and  Detheridge  of  the  first  part, 
Elizabeth  AUard  (who  was  the  administratrix  de  bonis  non  of  the 
estate  of  Sarah  Ecklee,  which  had  been  granted  to  her  on  the 
death  of  Thomas  Cowley)  of  the  second  part,  and  Samuel  Beale, 

(1)  2  R.  B.  185  (2  Ves.  Jr.  170).       (4)  84  E.  B.  134  (1  Mac.  &  G.  606). 

(2)  4  E.  R  149  (3  Ves.  752).         (5)  10  R.  E.  179  (16  Vee.  272). 

(3)  65  E.  E.  530  (14  Sim.  8). 
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the  testator,  of  the  third  part.    It  recites,  amongst  other  things,       Beals 
the  will  of  Sarah  Ecklee,  and  that  Thomas  Cowley  was  the  sole     stmonds. 
execator  thereof;   that  he  had  died  intestate,  and  that  the  61 6Z. 
paid  by  Cowley  in  March,  1880,  was  not  his  proper  money,  but  that 
the  purchase  was  made  on  behalf  of  and  with  part  of  the  money 
belonging  to  the  estate  of  Sarah  Ecklee;   and,   further  that  by 
accident  or  neglect  he  did  *not,   in  his  lifetime,  execute  any       [♦4io] 
declaration  of  trust.    The  indenture  then  proceeds  to  convey  the 
property  by  the  parties  of  the  first  and  second  parts  to  the  testator. 
It  is  contended  for  the  vendors,  first,  that  there  is  distinct 
evidence  that  Cowley  was  a  bare  trustee,  having  no  beneficial 
interest  in  the  pi-operty,  in  which  case,  no  conveyance  is  required 
from  him  or  from  any  person  claiming  under  him,  inasmuch  as 
the  interest  which  he  had,   whether  beneficial  or  nominal,  was 
merely  equitable.    And  there  is  no  doubt  or  dispute,  but  that  the 
legal  estate  had  been  duly  vested  in  Chapman  and  Chadborn,  and 
that  it  had  been  by  them  conveyed  to  Ainsworth  and  Detheridge 
who  afterwards  in  1884  conveyed  it  to  Beale,  the  testator. 

If  however  the  Court  should  be  of  opinion,  that  there  is  not 
sufBcient  evidence  to  prove  that  Cowley  was  a  trustee,  then,  it  is 
submitted,  that  there  is  clear  evidence  to  show  that  he  was  an 
illegitimate  son,  and  that  he  died  unmarried,  and  therefore  without 
heirs;  and  consequently,  it  is  contended,  that  thereupon,  even  if 
he  had  any  beneficial  interest,  it  was  extinguished  at  his  death, 
inasmuch  as,  according  to  the  decison  in  Burgess  v.  Wlieate  (l)  and 
the  principles  there  established,  no  escheat  of  an  equity  of  redemp- 
tion to  the  Crown  took  place. 

On  the  first  point,  evidence  is  produced  to  lead  the  Court  to  the 
conclusion,  that  the  recital  in  the  indenture  of  August,  1884,  is 
correct,  and  that  Thomas  Cowley  had  no  beneficial  interest  in  the 
property.  The  evidence  is  this  :  it  consists  of  two  receipts  bearing 
date  •llth  of  February,  1881,  signed  by  Chadborn  the  mortgagee,  [  •*!!  ] 
one  acknowledging  the  receipt  of  872.  4s.  6d.,  interest  due  on  the 
mortgage,  to  Chapman  and  himself  from  Cowley,  as  executor  of 
Sarah  Ecklee,  and  the  other  of  14Z.  from  Cowley  in  the  same 
character,  for  the  amount  of  Chadborn's  bill  of  costs  in  the 
transfer  of  the  mortgage ;  an  account  kept  by  Cowley,  in  which  he 
charges  against  Sarah  Ecklee's  estate,  the  payment  in  March  of 
641.  10«.  to  Abell,  who  was  the  solicitor  of  William  Reeve,  the  mort- 
gagee, and  an  entry  in  the  pocket  book  of  Cowley,  in  which  is  an 

(1)  1  Eden,  177. 
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Bbale  entry  of  this  payment  of  64Z.  10«.  to  Abell,  and  the  second  declara- 
Syhonds.  ^^^^  ^'  Edwin  Allard,  a  nephew  of  Sarah  Ecklee  and  a  legatee  under 
her  will,  who  alleges,  that  this  house  was  bought  from  Beeve,  in  order 
to  pay  a  debt  due  for  bricks  to  Sarah  Ecklee,  and  that  Beale,  the 
testator  and  subsequent  purchaser  of  the  property,  was  the  solicitor 
of  the  mortgagee  in  possession,  and  that  he  duly  accounted  for  the 
rents  to  Elizabeth  Allard,  the  administratrix  de  bonis  non  of  Sarah 
Ecklee*s  estate,  but  all  which  accounts  have  been  destroyed. 

Although  this  evidence  produces  a  strong  impression  on  my 
mind,  and  induces  me  to  think  it  highly  probable  that  Thomas 
Cowley  had  no  beneficial  interest  in  the  property,  and  that  he  was 
a  mere  trustee  for  the  persons  interested  under  Sarah  Ecklee's 
will ;  yet  after  carefully  considering  it,  I  am  of  opinion,  that  the 
evidence  is  not  sufficiently  clear  and  distinct  to  justify  the  Court  in 
compelling  a  purchaser  to  take  a  title  depending  on  this  evidence 
alone.  I  am  therefore  compelled  to  consider  and  express  my 
opinion  on  the  other  questions  which  arise  in  this  case. 

On  the  next  question,  and  which  seems  to  liave  been  the  only 
[♦412]  other  question  argued  before  the  Master,  I  *have  arrived  at  the 
conclusion,  that,  even  if  Thomas  Cowley  had  a  beneficial  interest  in 
the  property,  no  escheat  took  place,  and  that  no  interest  belonging 
to  him  became  vested  in  the  Crown ;  and  if  the  case  rested  there,  I 
should  entertain  no  difficulty  in  concurring  with  the  excepting 
party,  and  in  determining  that  a  good  title  could  be  made. 

That  Thomas  Cowley  was  an  illegitimate  son  is,  in  my  opinion, 
established,  by  the  entries  in  the  parochial  register,  first  of  his 
baptism  on  the  18th  of  June,  1792,  and  next  of  the  marriage  of  his 
parents  on  the  11th  July  following;  this  is  corroborated  by  the 
circumstance,  that  in  the  entry  of  his  baptism,  he  is  stated  to  be 
the  illegitimate  son  of  Francis  Pulfrey,  and  by  the  evidence  of 
Mary  Armstrong,  which  is  distinct  on  this  point.  It  is  also  proved 
that  he  died  without  issue.  It  is  therefore,  in  my  opinion, 
established,  that  he  died  without  heirs,  and  the  question  is,  whether 
the  beneficial  interest,  if  any,  which  he  had  in  this  property,  was 
extinguished  by  his  death,  so  far  as  regards  the  Crown.  I  am  of 
opinion  that  the  Crown  could  claim  no  part  of  that  interest ;  his 
interest,  if  any,  was  the  right  to  an  equity  of  redemption  in  a 
freehold  messuage,  subject  to  a  mortgage  in  fee  vested  in  Ainsworth 
and  Detheridge,  and  the  question  here  is,  whether  the  Crown  could 
take  any  such  interest  by  way  of  escheat. 

Whether  trust  estates  could  escheat  to  the  Crown  was  originally 
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a  question  of  great  nicety,  and  it  was  determined,  after  great  care  Beale 
and  a  most  elaborate  investigation  and  argument,  in  the  well  stmonds. 
known  case  of  Burgess  v.  IVheate  (1) ;  and  unless  that  decision  can 
be  in  *principle  distinguished  from  this,  or  unless  it  has  been  [•^IS] 
shaken  by  subsequent  authorities,  it  must,  in  my  opinion,  govern 
this  case.  That  was  the  case  of  a  trust  and  not  the  case  of  an 
equity  of  redemption,  but  I  can  discover  no  ground  on  which  an 
equity  of  redemption  should  be  held  to  escheat  to  the  Crown,  which 
would  not  apply  equally  to  the  case  of  a  mere  trust.  The  principle 
I  apprehend  to  be,  that  neither  the  Crown  nor  the  lord  can  enter  or 
seize  where  there  is  a  legal  tenant  in  possession  ;  the  right  to  the 
service  of  the  tenant  in  possession  being  all  that  the  Crown  or  the 
lord  can  of  right  require.  Although  many  cases  to  which  I  was 
referred  point  out  distinctions  between  a  mere  trust  estate  and  an 
equity  of  redemption,  yet,  so  far  as  regards  the  right  of  the  Crown 
or  the  lord  which  may  accrue  by  escheat,  the  strict  analogy  between 
them  is  acknowledged  by  all  the  three  eminent  Judges  who 
delivered  their  opinions  in  that  case,  who  agreed  in  this  respect, 
although  they  differed  in  their  final  conclusion.  And  Sir  T.  Clahke, 
M.  R.  and  Lord  Hbnlet,  then  Lord  Keeper,  differing  in  this 
respect  from  Lord  Mansfield,  distinctly  express  their  opinion,  that 
in  such  a  case  there  would  be  no  escheat  to  the  Crown. 

The  case  of  Burgess  v.  Wheate  has  no  doubt  been  the  subject  of 
much  comment  and  discussion,  and  much  difference  of  opinion ;  but 
as  far  as  I  am  aware,  it  has  been  treated  as  law  in  every  subsequent 
case.  In  Taylor  v.  Haygaiili  (2)  Sir  L.  Shadwbll  said,  "  Whatever 
opinion  might  have  been  originally  entertained  about  Burgess  v. 
Ulieate,  it  has  remained  unreversed  for  more  than  eighty  years,  and 
consequently,  it  must  be  considered  as  binding  on  the  Court."  The 
same  principle  was  acted  upon  by  the  present  *Lord  Justice  [  **i*  ] 
Knight  Bruce  in  the  case  of  Davall  v.  New  River  Company  (3), 
and  it  has  been  recognised  in  various  other  cases  which  were  cited 
at  the  Bar.  The  only  case  which  appears  to  me  to  militate  against 
the  decision  in  Burgess  v.  Wheate  is  the  case  of  Viscount  Downe  v. 
Morris  (4) ;  and  upon  the  most  careful  consideration  of  that  case,  it 
appears  to  me,  that  if  followed,  it  would  affect  or  qualify  the  decision 
in  Burgess  v.  Wheate,  unless  it  be  considered  as  meant  merely  to 
establish  the  following  proposition,  which  however  would  appear  to 
me  to  be  new,  viz.,  that  if  a  term  of  years  is  vested  in  a  termor, 

(1)  1  Eden,  177  ;  1  W.  Bl.  123.  (3)  84  R.  R.  359  (3  De  G.  &  Sm.  394). 

(2)  60  K.  E.  533  ^14  Sim,  16).  (4)  64  B.  B,  347  (3  Hare,  394). 
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and  subject  to  that  term  the  reversion  in  fee  is  vested  in  another,  if 
the  termor  should  mortgage  his  term  and  die  without  heir  and  next 
of  kin,  then  that,  in  every  such  case,  the  reversioner  of  the  fee 
would  be  entitled  to  redeem  the  mortgage  of  the  term.  It  is  how- 
ever to  be  observed  that  the  Yics-GaANCELLOR,  in  deciding  that  case, 
expressly  admits  the  authority  of  Burgess  v.  Wlieate^  and  considers 
that  that  case  did  not,  in  any  degree,  affect  or  touch  the  case  then 
before  him.  I  am  therefore  of  opinion,  that  the  case  of  Burgess  v. 
Wlieate  is  not  only  not  touched,  but  that  it  is  confirmed  by  the 
subsequent  decisions ;  that  it  governs  this  case,  and  that  conse- 
quently, there  was  no  escheat  to  the  Grown,  and  that  no  difficulty 
in  respect  of  any  claim  in  that  quarter  can  arise  to  invalidate  the 
title  of  the  testator. 

But  the  next  difficulty,  and  that  which  struck  me  forcibly  on  the 
argument  of  this  case,  is  this,  whether,  though  the  title  of  the 
mortgagees,  who  possess  the  legal  estate,  is  perfectly  good  to  the 
whole  messuage  against  the  Grown,  it  can  be  considered  as  equally 
good  against  the  creditors  of  Thomas  Gowley ;  in  other  words, 
^whether,  if  Thomas  Gowley  had  been  beneficially  entitled  to 
the  equity  of  redemption,  that  interest  did  not,  on  his  death, 
become  assets  for  the  payment  of  his  debts,  and  whether  a 
creditor  of  Thomas  Cowley  might  not  obtain  letters  of  administra- 
tion to  his  estate,  and  thereupon  redeem  the  mortgage  vested  in 
Ainsworth  and  Detheridge. 

[Upon  this  ground  the  Master  of  the  Bolls  held  that  a  good 
title  had  not  been  shown  to  the  property,  saying :] 

I  must  therefore  affirm  the  Master's  report,  and  disallow  the  excep- 
tions. As  however  the  ground  upon  which  I  proceed  appears  to  differ 
from  that  on  which  the  Master  came  to  his  conchision,  and  as  I  differ 
from  the  Master  on  that  conclusion,  I  must  overrule  the  exceptions 
without  costs. 


18^2. 

Zfef.  10,11. 

1853. 

Jan,  28. 

RolU  Court. 

ROMILLT, 

M.R. 
••416] 


SWINBORNE  V.  NELSON  (I). 

(16  Beav.  416—430;  8.  C.  22  L.  J.  Ch.  331 ;  1  W.  R  155.) 

Under  the  old  Chancery  practioe,  since  a  defendant  who  answered 
must  answer  fully,  he  could  not,  by  denial  of  the  plaintiff's  title,  escape 
answering.  Discovery  of  title-deeds  and  of  professional  communications 
formed  an  exception,  but  in  other  respects  the  plaintiff's  right  to  production 
was  as  extensive  as  his  right  to  discovery. 

The  plaintiff  and  defendant  had  both  patents  for  making  gelatine.    The 


(1)  As  to  the  more  modern  practice 
in  such  cases,   see    Carver  v.  Pinto 


Leite  (1871)  L.  B.  7  Ch.  90.  41  L.  J. 
Ch.  92,  25  L.  T.  722. 
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plaintifif  instituted  his  suit  for  i-edress  against  an  alleged  infringement  of    Swinbobne 
his  patent,  and  the  bill  contained  searching  questions,  requiring  the  defen-  v. 

dant  to  set  forth  all  the  articles  manufactured  by  him,  the  names  and  Nblson. 
addresses  of  his  customers,  the  prices  and  the  profits,  &c.  Tha  defendant 
denied  all  infringement.  He  said  he  had  made  his  articles  according  to 
his  own  and  not  according  to  the  plaintiff's  patent,  and  he  declined  to  give 
an  account  of  such  articles :  Held,  that,  notwithstanding  his  denial,  he 
was  bound  to  do  so. 

Dissent  from  the  doctrine  laid  down  in  Adams  y.  Fisher,  45  B.  E.  328 
(3  My.  &  Cr.  626). 

[On  appeal  (not  reported,  but  referred  to  by  Selbome,  L.  C.  in  Ehner  y. 
Creasy  (1873)  L.  E.  9  Ch.  at  p.  73),  some  restriction  was  placed  upon  the 
extent  of  the  discovery  there  ordered,  by  arrangement  between  the  parties 
at  the  instance  of  the  Lords  Justices. — O.  A.  S.] 

In  1887,  Nelson  obtained  a  patent  for  the  manufacture  of 
"isinglass/'  and  in  1889,  he  obtained  a  patent  for  making 
"  gelatine." 

In  1847,  Swinbome  obtained  a  patent  for  making  '^  gelatinous  ^17] 
substances/'  the  specification  of  which  he  inrolled  on  the  24th  of 
May,  1848.  The  plaintiff  by  this  bill  alleged,  that  the  defendants 
had  infringed  their  patent,  by  manufacturing  articles  sold  by  them 
as  "  gelatine  "  and  "  isinglass,"  by  a  process  substantially  similar 
to  the  process  described  in  the  specification  of  the  24th  of  May, 
1848,  or  only  colourably  differing  therefrom  ;  and  alleged,  that  the 
defendants  had  resorted  to  various  subtle  arts  and  contrivances  to 
conceal  the  infringement 

The  bill  charged,  that  the  defendants,  after  the  24th  of  May, 
1848,  altered  their  mode  of  manufacture ;  that  several  articles  now 
manufactured  and  sold  by  the  defendants,  by  the  names  of  "  Nelson's 
Patent  Refined  Isinglass,"  &c.,  and  which  were  then  manufactured 
and  sold  by  them  in  large  quantities,  were  imitations  of  the  same 
names  respectively  manufactured  and  sold  by  the  plaintiff,  and  the 
one  could  not,  but  with  great  difficulty,  be  distinguished  from  the 
other;  and  that  the  articles  so  manufactured  and  sold  by  the 
defendants  could  not  have  been  manufactured  by  either  of  the 
processes,  described  by  Nelson,  under  his  '' isinglass"  patent,  or 
his  "  gelatine  "  patent,  by  any  process  known  to  or  practised  by  the 
defendants,  previously  to  the  24th  of  May,  1848,  and  that  they  had 
been  manufactured  by  them,  for  the  first  time,  since  the  24th  of 
May,  1848,  and  they  had,  in  fact,  been  manufactured  by  them  by 
an  imitation  of  the  process,  or  some  material  part  of  the  process,  of 
Swinbome,  as  described  in  the  specification.  The  bill  charged,  that 
it  would  so  appear,  if  the  defendants  would  set  forth,  when  they 
first  manufactured,  and  to  whom  by  name  they  first  sold,  any  and 
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SwiNBOBNB    what  quantity  of  the  articles  then  manufactured  and  sold  by  them, 

Nblbon.      under  the  names  of  ''Nelson's   Patent  Refined  Isinglass/'   &c. 

[^418]      respectively,    *and  from  what  substance   the   same  respectively 

were  manufactured,   and   what   were  the  respective  processes  of 

such  manufacture. 

The  bill  also  charged,  that  the  defendants  "  ought  to  set  forth  an 
account  of  all  articles  manufactured  and  sold  by  them,  since  the 
24th  of  May,  1848,"  under  the  names  of  "  Nelson's  Gelatine  Isin- 
glass," &c.,  and  the  quantities  thereof  respectively,  and  the  names 
and  addresses  of  the  persons  to  whom  sold  and  at  what  prices,  and 
the  profits  which  the  defendants  had  realized  thereby. 

The  bill  prayed  an  account  of  all  the  articles  manufactured  by 
the  defendants  since  the  24th  of  May,  1848,  under  the  names  of 
"  Nelson's  Gelatine  Isinglass,"  &c.,  and  the  profits  made  thereby, 
and  for  payment  to  the  plaintiff  of  the  amount,  and  for  an  injunc- 
tion to  restrain  the  defendants  from  manufacturing  those  articles, 
or  any  other  articles  which  were  an  imitation  of  the  articles  manu- 
factured and  sold  by  the  plaintiff,  under  the  names  of  "  Patent 
Befined  Isinglass,"  &c.,  and  for  infringing  the  patent  rights  of  the 
plaintiff. 

The  18th  interrogatory  asked  the  defendants  to  set  forth,  when 
they  first  manufactured,  and  to  whom  by  name  they  first  sold,  any 
and  what  quantity  of  the  said  article  now  manufactured  and  sold 
by  them  under  the  said  names  of  "  Nelson's  Patent  Refined  Isin- 
glass," &c.  respectively,  and  what  were  the  respective  processes  of 
such  manufacture. 

A  subsequent  part  of  the  same  interrogatory  required  the 
defendants  to  set  forth  an  account  of  all  articles  manufactured  and 
sold  by  them,  since  the  24th  of  May,  1848,  under  the  names  of 
[  •419  ]  "  Nelson's  Gelatine  Isinglass,"  *&c.  and  the  quantities  thereof 
respectively,  and  the  names  and  addresses  of  the  persons  to  whom 
sold  and  at  what  prices,  and  the  profits  which  the  defendants  had 
realized  thereby. 

The  principal  defendant,  by  his  answer,  denied  the  novelty  and 
utility  of  the  plaintiff's  alleged  invention.  He  also  denied, 
altogether,  the  infringement  by  him  of  the  plaintiff's  patent,  and 
the  circumstances  alleged  in  respect  to  it.  He  denied  that  the 
articles  were  manufactured  by  him,  by  any  process  which  was  an 
infringement  or  imitation  of  the  plaintiff 's  processes  described  in 
his  specification,  and  he  said,  that  the  processes  by  which  such 
articles  had  been  manufactured  since  the  24th  May,  1848,  were  the 
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same  as  those  used  by  him  previously  to  that  date,  except  that  the    Swinborke 
slices  of  hide  or  skin  had  been  cut  rather  thinner,  previously  to  the    .  kblbon. 
same  being  macerated  in  a  caustic  solution  of  alkali. 

In  answer  to  the  18th  interrogatory,  the  defendant  ''  submitted, 
that  he  was  not  bound,  and  ought  not  to  be  required  to  set  forth, 
when  he  first  manufactured,  or  to  whom  by  name  he  first  sold,  any 
or  what  quantity  of  articles  now  manufactured  and  sold  by  him 
under  the  names  of  '  Nelson's  Patent  Refined  Isinglass,'  &c. 
respectively,  or  from  what  substances  the  same  respectively  were 
manufactured." 

He  **  denied  that  the  plaintiff  had  recently  discovered,  or  that  it 
was  the  fact,  that  since  the  24th  of  May,  1848,  the  defendants  had 
infringed  the  letters-patent  dated  the  24th  of  November,  1847,  in 
the  manufacture  of  the  articles  manufactured  and  sold  by  him, 
under  the  name  of  Nelson's  Patent  Opaque  Gelatine,  or  by  cutting 
the  residuum  after  the  first  solution  had  been  taken,  as  described  in 
the  Gelatine  Patent,  into  thin  slices,  or  *by  subjecting  the  same  to  C  '^20  ] 
the  solvent  action  of  water,  or  by  any  such  or  the  like  or  any  other 
process,  in  imitation  of  the  process  described  in  the  specification 
dated  the  24th  of  May,  1848,  or  in  lieu  of  the  subsequent  process 
described  in  the  Gelatine  Patent." 

He  admitted,  that  since  the  24th  May,  1848,  he  had  manufac- 
tured and  sold,  and  *^  continued  to  manufacture  and  sell  large 
quantities  of  the  articles  called  *  Nelson's  Patent  Opaque  Gelatine,' 
but  he  denied,  that  he  so  manufactured  and  sold  the  same  by  means 
of  such  infringement,  as  in  the  bill  mentioned." 

He  ''submitted  that  he  was  not  bound,  and  ought  not  to  be 
required,  to  set  forth  an  account  of  all  articles  manufactured  and 
sold  by  him  since  the  24th  May,  1848,  under  the  names  of '  Nelson's 
Gelatine  Isinglass,'  &c.,  or  the  quantities  thereof  respectively,  or  the 
names  or  addresses  of  the  persons  to  whom  sold,  or  at  what  prices, 
or  the  profits  which  he  had  realized  thereby." 

The  plaintiff  took  exceptions  to  the  defendant's  answer,  insisting 
that  the  18th  interrogatory  had  not  been  answered.  The  exceptions 
now  came  on  for  argument. 


tions. 


Mr.  Lloyd  and  Mr.  Bagshawe^   in   support    of    the  excep- 

a       ♦      ♦      « 


Mr.  R.  Palmer  and  Mr.  Baggallat/,  contra  :  [  421  ] 

The  question  is,  what  discovery  is  the  plaintiff  entitled  to  in  this 
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SwiNBOBNB  stage  of  the  cause  ?  A  plaintiff  is  not  entitled  to  any  discovery  he 
Kblson,  ^^y  choose  to  ask  ;  his  right  is  limited,  and  the  rule,  as  stated  by 
Sir  James  Wigram,  is  this  :  that  a  plaintiff  is  only  entitled  to  such 
[  422  ]  discovery  as  is  necessary  for  the  decision  of  the  issue.  *  *  The 
case  of  Adams  v.  Fisher  (1)  proceeded  on  the  same  principle ;  there 
the  title  of  the  plaintiff  being  denied,  it  was  held,  that  he  was  not 
entitled  to  a  production  of  documents  in  the  defendant's  possession, 
which  did  not  tend  to  make  out  such  title. 

[Wedderhurn  v.  TVedderbui'n  (2),   SomervUle  v.  Mackay(z),  and 
many  other  cases  were  cited.] 


[423] 


Mr.  Lloyd,  in  reply. 
The  Master  of  the  Bolls  reserved  judgment. 


1853.        The  Master  of  the  Bolls: 

— !.  '  The  question  that  arises  in  this  case  is,  whether  the  defendant 

^  *^^  ^  has  sufficiently  answered  the  plaintiff's  bill.  The  plaintiff  is 
possessed  of  a  patent  for  the  manufacture  of  isinglass,  and  he 
charges  the  defendant,  who  is  a  manufacturer  of  isinglass,  with  having 
infringed  his  patent,  and  he  asks  for  an  account  of  the  defendant's 
dealings  and  transactions,  and  seeks  to  make  him  answerable  for 
the  profits  made  by  him  in  his  manufacture  of  isinglass,  according 
to  the  process  discovered  by  the  plaintiff. 

The  interrogatories  in  question  relate  to  these  dealings  and 
transactions  of  the  defendant  and  the  profits  made  by  him  in  his 
business.  The  defendant  admits  that  he  has  not  answered  these 
interrogatories,  but  he  contends  that  he  is  not  bound  to  answer  them, 
and  he  rests  his  defence  on  this  principle :  that  he  disputes  the 
title  of  the  plaintiff.  He  denies  the  existence  of  that  title;  he 
contends  that  it  is  not,  and  that  it  will  not  be  ever  established,  and 
he  urges,  that  it  would  be  an  act  of  oppression  upon  him,  and 
contrary  to  the  rules  and  practice  of  this  Court,  to  compel  a  defen- 
dant to  set  out  an  account  of  the  profits  earned  by  him,  when,  in 
truth,  it  may  and  probably  will  turn  out,  that  the  Court  will  not,  at 
the  hearing,  direct  any  account  at  all  to  be  taken  of  those  profits. 

The  defendant  relies,  in  support  of  his  position,  on  the  case  of 

Adams  v.  Fisher  (4),  which  has  been  the  subject  of  much  comment ; 

[  '425  ]       and  it  was  principally  *with  the  view  of  more  maturely  considering 

(1)  45  R.  B.  328  (3  My.  &  Cr.  626).    (4)  45  R.  R.  328  (2  Keen,  754 ;  3 

(2)  44  R.  R.  331  (2  Keen,  732,  n.).    My.  &  Cr.  526). 

(3)  10  R.  B.  201  (16  Ves.  382). 
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that  case,  that  I  reserved  my  judgment  on  these  exceptions.  That  swinbornb 
case  is  generally  understood  to  lay  down,  as  a  broad  principle,  that  nelsok. 
the  right  of  the  plaintiff  to  see  the  documents,  which  are  admitted 
by  the  defendant  to  be  in  his  possession,  and  to  relate  to  the 
subject-matter  of  the  suit,  and  which  are  not  otherwise  protected, 
must  depend  upon  the  plaintiff's  having  established  his  right  to 
relief  in  that  suit,  or  on  the  circumstance  that  that  right  is  not 
disputed  by  the  defendant.  Lord  Gottenham  rests  his  decision, 
refusing  to  permit  the  plaintiff  to  inspect  the  documents  in  that 
case,  on  the  circumstance,  that  the  defendant  had  denied  the 
plaintiff's  title,  and  had  stated  upon  his  answer  that,  which,  if  true, 
would  preclude  the  plaintiff  from  instituting  the  suit  against  him. 

The  first  question  to  be  considered  is,  whether  the  answering 
interrogatories  rests  on  the  same  principle  as  the  production  of 
documents  ?  and  if  that  question  be  answered  in  the  afSrmative,  the 
next  question  is,  whether  the  decision  in  Adams  v.  Fisher  precludes 
the  plaintiff  from  obtaining  the  discovery  here  sought? 

With  respect  to  the  first  question,  it  admits,  in  my  opinion,  of 
an  easy  answer.  It  is,  I  think,  impossible  to  lay  down  one  rule, 
on  this  subject,  for  the  production  of  documents,  and  another  for 
the  answer  to  be  put  in  to  the  interrogatory.  Such  a  distinction 
would  be,  in  truth,  opposed  to  all  principle  and  all  authority,  and  it 
would  be  a  mere  technicality,  which  would  be  easily  evaded,  and 
would  give  rise  to  expense  and  delay.  It  is  obvious,  that  if  a 
defendant,  who  could  avoid  producing  a  document,  by  disputing 
the  plaintiff's  title,  could  not,  on  the  same  ground,  avoid  answering 
any  interrogatory  respecting  it,  the  only  effect  of  that  *rule  [  '426  ] 
would  be,  to  induce  the  plaintiff  to  introduce  such  interrogatories 
into  the  bill  as  would  compel  the  defendant  to  set  out,  at  great 
length,  the  contents  of  the  document  in  the  body  of  the  answer, 
instead  of  inserting  the  title  of  it  in  a  schedule,  and  thus  would 
render  nugatory  the  existing  practice  of  giving  a  schedule  of 
documents,  by  which  much  expense  and  prolixity  of  proceeding  has 
been  avoided.  I  entertain  therefore  no  doubt,  that  the  production 
of  documents  and  the  answering  interrogatories  must,  for  this 
purpose,  be  treated  as  the  same,  and  that  the  second  question  arises, 
and  that  the  case  of  Adams  v.  Fisher  must  be  considered,  in  con- 
junction with  the  other  authorities  applicable  to  this  point,  for  the 
pm-pose  of  considering  how  far,  on  this  answer,  the  plaintiff  is 
precluded  from  obtaining  the  discovery  he  seeks. 

I  have,  in  considering  this  question,  examined  all  the  cases  that 
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SwiKBORNE  I  am  aware  of  which  bear  on  this  point,  and  I  have  also  perused 
Nelsok.  the  various  observations  and  comments  of  the  various  writers  on 
this  point,  the  settlement  of  which  is  of  great  importance,  for  the 
purpose  of  avoiding  expense  and  delay  in  the  future  prosecution  of 
suits.  This  point  has  been  very  fully  and  ably  considered  by  the  late 
Vice-Chancellor,  Sir  J.  Wigram,  in  his  work  on  Discovery,  and  who 
cites  and  comments  on  the  principal  decisions  which  touch  on  this 
subject — whose  opinions  also  are  entitled  to  great  weight,  and  who 
does  not  hesitate  to  state,  that  prior  to  the  case  of  Adams  v.  Fisher, 
he  had  considered,  that  in  cases  where  the  defendant  had  submitted 
to  answer,  the  rule  of  the  Court  was,  to  give  to  the  plaintiflF  the 
same  full  right  of  discovery  before  the  hearing,  as  he  would  have 
been  entitled  to,  if  his  right  to  relief  had  been  admitted  or  proved, 
and  the  only  question  between  the  parties  had  been  the  amount  of 
his  demand. 
[  427  ]  It  cannot,  in  my  opinion,  be  denied,  that  a  fundamental  principle 

is  to  be  found  in  all  the  decisions  on  this  point,  which  is  usually  thus 
stated :  that  a  defendant  who  submits  to  answer  must  answer  fully. 
That  is,  that  if  a  prima  facie  case  for  relief  be  made  by  the  bill, 
calling  for  an  answer,  the  defendant  may,  if  the  circumstances  of 
the  case  will  permit  it,  bring  forward  any  fact  or  series  of  facts,  by 
way  of  plea,  to  dispute  the  right  of  the  plaintiff  to  call  upon  him  to 
answer  either  the  whole  bill  or  some  particular  portion  of  it ;  but 
that  if  he  be  unable  or  decline  to  adopt  this  course,  he  must,  tech- 
nically and  categorically,  answer  every  statement  in  the  bill  to 
which  he  is  interrogated,  which  can  assist  the  plaintiff  in  making 
out  his  title  to  relief.  "There  is  no  difference,"  observes  Sir 
William  Grant  in  Taylor  v.  Milner  (I),  "  whether  the  Court  has 
determined  that  the  bill  is  such  as  the  defendant  must  answer,  or 
whether  the  defendant  has,  by  his  own  conduct,  precluded  himself 
from  raising  that  question."  The  importance,  as  a  matter  of 
pleading,  of  keeping  distinct  these  separate  modes  of  pleading  can 
scarcely  be  overrated.  To  determine,  on  plea  or  demurrer,  that  a 
defendant  must  answer  the  bill  or  a  particular  portion  of  it,  and 
then  to  allow  him,  by  his  answer,  to  contend  that  he  is  not  bound 
to  answer  that  very  same  portion  of  the  bill,  would  not  only  be 
contrary  to  the  rules  and  practice  of  the  Court,  but  would  be 
repugnant  to  good  sense,  and  would  create  much  confusion  and 
expense.  In  truth,  this  repugnancy  it  is,  which  created  the  doctrine, 
which  at  one  time  was  pushed  so  far  and  carried  into  such  minute 

(1)  U  Ves.  42. 
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technicality,  viz.,  that  the  demurrer  or  plea  were  overruled,  by    Swikbobwb 
being  coupled  with  an  answer  extending  *to  the  same  matter  which      nblson. 
was  covered  by  the  demurrer  or  plea.  [  •^^s  ] 

This  principle,  which,  if  kept  within  proper  limits,  is  essential  to 
prevent  rules  of  pleading  from  falling  into  inextricable  confusion, 
is  not,  in  any  degree,  affected  or  varied  by  the  cases  referred  to  by 
Mr,  R.  Palmer y  and  of  which  the  case  of  Wedderburn  v.  Wedder- 
bum  (i)  affords  a  good  instance.  In  that  case,  the  defendant  had 
sought  by  plea  to  protect  himself  from  answering  questions  relative 
to  certain  partnership  accounts.  The  Court,  on  the  argument  of 
the  plea,  thought  that  this  question  could  better  be  determined  at 
the  hearing  of  the  cause,  when  the  questions  between  the  parties 
would  be  better  understood,  and  accordingly,  the  Court  directed 
the  plea  to  stand  for  an  answer,  with  liberty  to  the  plaintiff  to 
except,  but  not  so  as  to  call  for  the  accounts  of  the  partnership 
subsequently  to  the  1st  May,  1801,  which  was  the  discovery  sought 
to  be  protected  by  the  plea.  This  case,  and  the  others  of  the  same 
class,  corroborate  instead  of  weakening  the  distinction  adverted  to. 
If  this  question  could  have  been  raised  by  the  answer,  where  was 
the  necessity  of  the  plea  ?  a  form  of  pleading  which  could  never 
have  had  any  existence,  if  an  answer  would  equally  well  have 
effected  the  same.  The  decision  of  the  Court  shows,  not  that 
the  plea  was  not  proper,  or  that  the  same  point  could  have  been 
raised  by  the  answer,  but  that  in  this  and  in  other  cases  of  a  similar 
description,  the  Court  was  of  opinion,  that  the  benefit  of  the  plea 
might,  in  the  circumstances  of  those  cases,  be  safely  and  beneficially 
reserved  till  the  hearing,  which,  in  truth,  admits  and  confirms  the 
distinction  referred  to. 

It  is  true,  that  this  necessity  of  answering  fully  is  limited  in  one  [  429  ] 
or  two  cases,  which  do  not  however  weaken  or  destroy  the  principle 
established.  Thus,  a  defendant  is  not  compellable  to  produce  the 
tide  deeds  of  his  property,  unless  where  the  production  of  them  is 
essential  for  the  purpose  of  making  out  the  title  of  the  plaintiff  to 
the  relief  he  asks ;  but  this  is,  because  in  the  other  cases,  where, 
for  instance,  the  recovery  of  the  deeds  is  the  relief  sought,  as  in  the 
case  of  redemption,  a  list  or  description  of  them  is  all  that  the 
plaintiff  can  require  for  the  purposes  of  the  suit.  So  also  a  defen- 
dant is  not  bound  to  disclose  confidential  communications  between 
himself  and  his  solicitor ;  but  this  rests  on  a  different  principle,  and 
not  on  the  denial  of  the  title  of  the  plaintiff,  but  on  the  principle 
(1)  44  B.  B.  338  (2  Keen,  732,  n.).      . 
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SwiHBOBHB  that  the  plaintiff's  right  to  discovery  does  not  extend  to  a  discovery 
Nblsok.  ^^  ^^^  manner  in  which  the  defendant  intends  to  support  his 
defence. 

It  is  not  my  intention  to  go  through  the  list  of  authorities  on 
this  subject,  which  are  collected  and  very  ably  commented  upon,  by 
Sir  J.  WiORAM.  It  is  sufficient  for  me  to  say,  that  although  the 
earlier  decisions  are  not  decisive  on  this  point,  in  Rowe  v.  Teed  (l) 
and  in  Samerville  v.  Mackay(2),  Lord  Eldon  expressed  his  opinion, 
that  a  defendant  could  not  answer  as  to  part  of  a  bill  and  refuse  to 
answer  the  rest ;  and  Sir  John  Leach,  in  Mazarredo  v.  Maitland  (a) 

and V.  Harrison  (4),  treats  this  point  as  settled.    In  the  former 

case,  Sir  J.  Leach  says,  ''  A  defendant  cannot,  by  answer,  deny  the 
plaintiff's  title  and  refuse  to  answer  as  to  facts  which  may  be  useful 
evidence  in  support  of  that  title.  He  cannot  answer  in  part.  If 
he  answers  at  all,  he  must  answer  the  whole  of  the  bill ;  "  and  so  it 
[  ♦430  ]  has,  *as  I  believe,  always  been  considered  to  be,  till  the  case  of 
Adams  v.  Fisher  arose. 

I  am  disposed  also  to  think,  that  it  was  not  intended  by  Lord 
CoTTENHAM  to  Carry  his  decision  to  the  extent  that  it  has  been 
considered  to  cover.  According  to  the  principle  supposed  to  be 
established  by  it,  if  an  executor  should  dispute  the  right  of  a  legatee 
or  the  debt  of  the  creditor  suing  on  behalf  of  himself  and  others,  he 
might  resist  setting  forth  the  accounts  of  the  estate  of  his  testator, 
which  is  a  proposition  at  variance  with  the  uniform  and  settled 
practice  and  decision  of  the  Court ;  but  I  am  disposed  to  believe, 
that,  in  truth,  the  decision  in  Adams  v.  Fisher  was  intended  by 
Lord  CoTTENHAM  to  bo  limited  to  withholding  the  production  only 
of  the  documents,  which  could  not  assist  the  plaintiff  in  making 
out  his  title  to  the  relief  he  sought ;  at  least  the  observation  made 
by  his  Lordship,  respecting  the  admission  of  counsel  to  the  question 
put  by  the  Court,  seems  to  point  to  this  result.  However  this  may 
be,  the  authorities  which  relate  to  the  subject  were  not  commented 
upon  or  brought  to  the  attention  of  the  Court ;  and  after  the  most 
careful  consideration  which  I  am  able  to  give  to  this  subject,  I  am 
of  opinion,  that  if  the  case  of  Adams  v.  Fisher  goes  beyond  the 
point  I  have  last  suggested,  it  is  not  in  accordance  with  the  long 
line  of  authorities  before  decided  in  this  Court.  As  I  have  therefore 
to  choose  between  that  case  and  other  cases  decided  by  equally 
high  authority,  I  feel  myself  compelled  to  follow  those  which  are, 

(1)  15  Yes.  372.  (3)  3  Madd.  6a 

(2)  10  B.  B*  200  (16  Ves.  382).  (4)  4  Madd.  252. 


▼OL.  XCYl.] 


1863.    CH.     16  BEAV.  480. 


209 


in  my  opinion,  consistent  with  the  principles  upon  which  pleadings    Swdibobkb 
in  equity  can  alone  be  safely  and  clearly  established.  Nelson. 

I  am  therefore  of  opinion,  that  these  exceptions  must  be  allowed ; 
but  in  the  present  state  of  authorities,  I  shall  give  no  costs  on 
either  side. 


ABEEY   V.  NEWMAN  (1). 

(16  Beav.  431—435;  22  L.  J.  Ch.  627;  17  Jur.  153;  1  W.  E.  156.) 

Bequest  to  be  equally  divided  between  A.  and  wife  and  B.  and  wife  for 
their  lives,  after  which,  to  be  equally  divided  between  their  children,  (t.e.) 
the  children  of  A.  and  B. :  Held,  that  their  children  took  per  capita,  and 
that  on  the  death  of  A.  and  his  wife,  a  moiety  became  divisible,  equally, 
amongst  the  children  of  A.  and  B. 

The  testator,  after  having  given  certain  personal  estate  to  his 
^ife  for  life,  proceeded  as  follows :  All  the  above-named  property 
to  be  equally  divided  between  Benjamin  James  and  his  wife  Ann 
James,  and  Charles  Abrey  and  his  wife,  for  the  period  of  their 
natural  lives,  after  which,  to  be  equally  divided  between  their 
children ;  that  is  to  say,  the  children  of  Benjamin  James  and 
Charles  Abrey  above-mentioned. 

Mr.  and  Mrs.  James  were  both  dead,  leaving  four  children ;  Mr. 
Abrey  was  still  living,  but  his  wife  was  dead,  and  they  had  nine 
children. 

Mr,  Shebbearey  for  the  plaintiffs,  the  children  of  Abrey, 
contended,  that  the  children  of  the  two  families  took  together 
per  capita. 

[He  relied  on  Barnes  v.  Patch  (2)  ;  Lady  Lincoln  v.  Pelham  (3)  ; 
Smith  v.  Streatfield  (4) ;  Rickabe  v.  Garwood  (5).] 

Mr.  Marett,  for  the  children  of  James : 

The  children  of  the  two  families  take  2^^^  stiiyes.  The  testator 
had  two  families  in  his  mind,  and  intended  each  to  take  a  moiety 
of  the  property.  This  differs  from  the  case  of  Lady  Lincoln  v. 
Pelham  and  others,  where  *there  was  no  previous  gift  to  the  parents 
of  the  class  of  children. 


(I)  In  re  Hutchinson's  TrtisU  (1882) 
21  Ch.  D.  811,  61  L.  J.  Ch.  924,  47 
L.  T.  673;  In  re  CampMVs  Trusts 
(1888)  33  Ch.  Div.  98,  65  L.  J.  Ch. 
911,  65  L.  T.  463  ;  In  re  Stone  [1895] 
2  Ch.  196,  64  L.  J.  Ch.  637,  72  L.  T. 

B.B, — VOL.  XCVI. 


815,  0.  A. 

(2)  7B.  B.  127(8Ve8.  604). 

(3)  7  B.  B.  370  (10  Ves.  166). 

(4)  15  B.  B.  132  (1  Mer.  358). 

(5)  68  B.  B.  639  (8  Beav.  579). 

14 


1852. 
Dee.  18. 

1853. 
Jan.  29. 

Bolls  Court. 

ROMILLY, 

M.R. 

[431] 


r  ♦432  J 


210  1852-58.    CH.    16  BEAV.  482—488.  [r.b. 

Abkkt  [He  relied  on  DongUu  v.  WUles  (i) ;  Arrotv  v.  Mellish  (2)  ;  Pearce 

Nkwmak.     v.  Edmeades  (8).] 

Mr.  Bagshawe,  for  the  executors. 

Mr.  Shehheare^  in  reply. 

The  Master  op  the  Rolls: 
I  will  look  at  the  cases. 

1853.        The  Master  of  the  Bolls: 
'    '  This  case  arises  upon  the  construction  of  a  will  of  a  testator 

named  Henry  George  Hallett,  and  the  words  of  the  bequest  on 
which  the  question  arises  are  these :  "  All  the  above-named  property 
to  be  equally  divided  between  Benjamin  James  and  his  wife  Ann 
James,  and  Charles  Abrey  and  his  wife,  for  the  period  of  their 
natural  lives,  after  which,  to  be  equally  divided  between  their 
children,  (that  is  to  say)  the  children  of  Benjamin  James  and 
Charles  Abrey  above-named." 

Benjamin    James   and    Ann   his  wife  are  both  dead,  leaving 
children  ;  the  wife  of  Charles  Abrey  is  also  dead,  leaving  children 
surviving  her  by  Charles  Abrey,  who  is  still  alive. 
[  •433  ]  The  question   is,  how  the  share  of  the  property  enjoyed  *by 

Benjamin  James  during  his  lifetime  is  now  to  be  divided  ?  On  one 
side,  it  is  contended,  that  only  the  children  of  each  parent  can  take 
the  share  of  that  parent,  and  that  the  children  of  Benjamin  James 
will  take  the  share  given  to  him  and  his  wife,  and  that  the  children 
of  Charles  Abrey  will  take  only  Charles  Abrey's  share. 

The  cases  of  Barnes  v.  Patch  (4),  Lady  Lincoln  v.  Pelham  (5),  and 
Rickahe  v.  Gancood  (6),  decide,  that  a  fund  is  to  be  distributed  per 
capita  and  not  per  stiipes^  when  it  is  directed  to  be  paid  on  a  par- 
ticular event,  in  such  cases  as  the  following,  namely — where  a  fund 
is  to  be  divided  between  the  families  of  my  brother  L.  and  my 
sister  E. ;  where  one-fourth  of  a  residue  is  to  be  paid  to  the  younger 
children  of  N.,  and  one  other  fourth  part  to  or  among  the  younger 
children  of  S. ;  where  a  legacy  is  to  [be]  paid  between  and  amongst 
the  children  of  P.  and  the  children  of  B.  In  all  these  instances, 
the  Court  has  determined,  that  the  distribution  is  per  capita  and  not 

(1)  82  E,  R  124  (7  Hare,  318\  (4)  7  R.  R  127  (8  Ves.  604). 

(2)  75  E.  E.  136(1  De G.  &  Sm.  355).  (5)  7  E.  B.  370  (10  Ves.  166). 

(3)  51  E.  R  369  (3  Y.  &  C.  Ex.  Eq.  (6)  68  R  R  539  (8  lieav.  579). 
246). 
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per  stirpes,  and  many  other  cases  might  be  cited  to  the  same  effect ;       abbet 
such  as  AfaZ^oZm  v.  Martin  {l)y  and  Pearce  v.  EdmeadeB{2),     Nor     nbwmak. 
have  I  found  any  decision  contradicting  these. 

What  however  creates  a  distinction,  in  the  present  case,  is,  that 
the  share  is  given,  in  the  first  instance,  to  the  parent,  and  the  gift 
afterwards  is  to  take  effect  on  the  death  of  that  parent,  and 
accordingly  in  the  case  of  Arrow  v.  MeUish  (8),  where  the  gift  was 
to  this  effect :  "  To  her  my  wife,  I  give  my  worldly  goods,  money, 
and  other  effects  for  life ;  and  at  her  death,  I  give  the  same  "^to  [  *434  ] 
my  three  nieces,  viz.,  Elizabeth,  Catherine,  and  Sarah,  and  also  to 
Mary  Arrow,  to  be  by  them  equally  divided,  share  and  share  alike, 
and  at  their  deaths  to  go  equally,  share  and  share  alike,  to  their 
children : "  the  Lord  Justice  Knight  Bruce  held,  that  ''  their 
children  "  meant  "  their  respective  children,"  and  accordingly  divided 
the  fund  per  stirpes.  His  observations  are  these.  "  In  this  case, 
the  words  '  their  children '  must  mean  *  their  respective  children.' 
I  have  not  a  doubt  in  my  own  mind  of  the  intention  of  the  testator. 
The  only  question  seems  to  be,  whether  I  am  bound  by  the 
decisions  in  Malcolm  v.  Martin,  Pearce  v.  Edmeades,  and  Smith  v. 
Streatfield,  to  decide  in  favour  of  Mr.  Crick's  view  of  the  will.  I 
think,  that  not  one  of  those  cases  compels  me  to  do  so,  and  I 
therefore  decline  doing  so." 

The  case  before  me,  however,  is  distinguishable  from  the  case  of 
Arrow  v.  Mellish,  because  the  words  here  used  by  the  testator  seem 
to  exclude  the  construction  placed  on  the  words  of  that  will.  Here 
it  would  not  be  possible  to  read  the  words  **  respective  children," 
inasmuch  as  the  testator,  as  if  purposely  to  exclude  that  con- 
struction, has  added  the  words,  ''  that  is  to  say,  the  children  of 
Benjamin  James  and  Charles  Abrey."  This  construction  is  also 
confirmed  by  the  case  of  Smith  v.  Streatfield  (4),  there  referred  to, 
which,  without  being  identical,  is,  as  nearly  as  possible,  the  case 
before  me.  In  that  case,  the  testatrix  gave  4,000Z.  to  trustees,  to 
be  invested,  and  the  interest  to  be  paid  ''  one-half  to  my  cousin 
Sarah,  and  the  other  half  to  my  cousin  Elizabeth,  during  the  term 
of  their  natural  lives ;  and  as  their  lives  drop  and  expire,  I  direct 
that  the  principal  and  interest  be  received,  and  be  equally  divided 
among  their  children,  when  they  shall  severally  attain  the  age  of 
twenty-one  *years."     Sarah  died  without  issue,  and  it  was  held,       [♦^ss] 

(1)  3  Br.  C.  C.  49.  (3)  75  B.  R.  135  (1  De  G.  &  Sm.  355). 

(2)  51  B.  B.  369  (3  Y.  &  C.  Ex.  Eq.  (4)  15  B.  B,  132  (1  Mer.  35b). 
246). 
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Abret 
Newman. 


that  lier  share  thereupon  vested  in  the  children  of  Elizabeth,  on 
their  attaining  twenty-one. 

This  is  very  close  to  the  present  case,  and,  in  my  opinion,  is  in 
accordance  with  the  other  authorities  to  which  I  have  referred,  and 
must  govern  the  construction  of  this  will.  I  am  consequently  of 
opinion,  that  upon  the  death  of  Benjamin  James  and  his  wife,  their 
share  was  divisible  per  capita  amongst  the  children  of  Benjamin 
James  and  of  Charles  Abrey. 

The  costs  must  come  out  of  the  estate. 


1862, 
Dee.  15. 

1853. 
Jan,  21). 

Jlollg  OtuH. 

ROMILLT, 

U.U. 

[  435  ] 


[•436  J 


CONGREVE   V,  PALMER  (1). 

(16  Beav.  435—440  ;  S.  C.  23  L.  J.  Ch.  54 ;  1  W.  B.  156.) 

Bequest  (in  effect)  to  A.  for  life,  and  in  default  of  her  appointment, 
equally  amongst  **  her  sisters,  or  their  children,  living  at  her  decease  "  : 
Held,  first,  that  the  children  took  by  substitution,  and  therefore,  that  the 
children  of  a  sister  who  was  dead  at  the  date  of  the  will,  could  not  tuke ; 
and  secondly,  that  such  of  the  children  as  were  entitled  took  **per  stirpes" 

Distinction  between  a  gift  to  several,  with  remainder  to  their  children, 
and  one  to  several,  with  a  substitutionary  gift  to  their  childran,  in  respect 
to  the  children  taking  **2;er  ttiiyes  "  or  *'per  capita,** 

Thb  testator,  James  Grinston,  by  a  codicil  made  to  his  will,  and 
dated  the  9th  of  November,  1820,  increased  a  legacy  of  2,0002., 
bequeathed  by  his  first  codicil  to  trustees  for  the  benefit  of  Mr.  Cole 
and  his  wife  (the  testator's  daughter),  and  their  issue  (exclusive  of 
an  eldest  son),  to  8,000{.,  but  he  directed,  that  if  Mr.  Cole  should 
survive  his  wife,  and  they  had  no  children  living  at  her  decease, 
then  that  the  interest  of  Mr.  Cole  therein  should  cease  and  deter- 
mine, and  he  then  proceeded  in  these  words:  "And  I  give  and 
bequeath  the  said  sum  to  such  uses  and  to  such  person  and  per- 
sons as  my  said  daughter  shall,  by  deed  or  will,  notwithstanding 
^coverture,  direct  or  appoint ;  and,  in  default  thereof,  then  equally 
to  and  amongst  her  sisters  or  their  children  living  at  her  decease." 

The  testator  died  on  the  12th  of  March,  1821.  Mrs.  Cole  had 
no  issue,  she  made  no  effective  appointment,  and  died  on  the  8rd  of 
March,  1851.  She  had  five  sisters ;  two  of  them  had  died  without 
issue  in  infancy,  before  the  will  of  the  testator ;  two  others  (Mrs. 


(1)  The  later  decision  by  the  same 
judge,  In  re  Philps  Will  (1869)  L.  B, 
7  Eq.  151,  19  L.  T.  713,  in  which  the 
word  "or"  was  taken  conjunctively, 
was  thought  by  V.-C.  Hall  to  be  more 
in   accordance    with   the    current   of 


authority:  see  Wingfield  ▼.  Wingfidd 
(1878)  9  Ch.  D.  at  p.  666.  47  L.  J.  Ch. 
768,  39  L.  T.  227  ;  but  that  opinion  was 
not  shared  by  Ka.y,  J. :  see  In  re  Weh- 
$ier*8  Estate  (1883)  23  Ch.  D.  at  p.  742, 
52  L.  J.  Oh.  767. 49  L.  T.  685.— O.  A.  S. 
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Greenway  and  Mrs.  Walker)  survived  the  testator,  and  died  before  congekvb 
Mrs.  Cole,  one  of  whom,  Mrs.  Greenway,  had  nine  children,  three  of  ^almbb. 
whom  survived  Mrs.  Cole,  viz.  the  plaintiflf  Mrs.  Congreve,  and  the 
defendants  Ann  and  Charles  Greenway.  The  other  sister,  Mrs. 
Walker,  had  four  children,  one  of  whom  only  survived  Mrs.  Cole. 
The  remaining  sister  of  Mrs.  Cole  was  Lady  Brooke,  who  was  dead 
at  the  date  of  the  codicil,  but  left  many  children,  two  of  whom  were 
alive  and  were  defendants  to  this  cause. 

The  first  question  was,  whether  the  children  of  Lady  Brooke, 
who  was  dead  at  the  date  of  the  codicil,  were  excluded  taking  under 
the  bequest.  The  next  question  was,  whether  this  sum  of  money 
was  to  be  divided  per  capita  or  per  stiipes;  or,  in  other  words, 
whether  the  defendant  Henrietta  Walker  was  to  take  one-half  of 
this  sum,  or  whether  it  was  to' be  divided  equally  between  her  and 
the  two  other  defendants  Ann  and  Charles  Greenway,  and  the 
plaintiff  Mrs.  Congreve. 

Mr.  R.  Palmer  and  Mr,  Metcalfe^  for  the  plaintiff. 

Mr,  Roupell  and  Mr.  Shee,  for  the  children  of  Mrs.  Greenway. 

Mr.  Elmsley  and  Mr.  Little,  for  the  daughter  of  Mrs.  Walker. 

Mr.  lAoyd  and  Mr.  De  Gex,  for  the  children  of  Lady  Brooke.  C  ^^7  J 

Mr.  Wright,  for  trustees. 

[Montagu  v.  Nticella{l);  Tytherleigh  v.  Harhin{2)\  Wa^igli  v. 
Waugh  (3) ;  Gray  v.  Oaiinan  (4) ;  GaskeU  v.  Holmes  (5) ;  Behb  v. 
Beckwith  (6) ;  Clay  v.  Pennington  (7) ;  Horridgs  v.  Ferguson  (8) ; 
Christopherson  v.  Naylor(9);  Cotdthurst  v.  Carter  (lo);  Bouveriey. 
Bouverie  {ii\  and  some  earlier  cases  were  cited.] 

Thb  Master  of  the  Bolls: 

The  question  is,  whether  the  gift  to  the  children  is  by  way  of  sub- 
stitution, or  whether  the  children  are  objects  of  a  present  gift  ? 
If  the  gift  to  the  children  be  substitutional,  they  cannot  take 

(1)  25  R.  B.  25  (I  Buss.  165).  (7)  40  R.  R.  161  (7  Sim.  370). 

(2)  38  R.  R  121  (6  Sim.  329).  (8)  23  B.  B.  148  (Jac.  583). 

(3)  39  B.  B.  129  (2  My.  &  K  41).  (9)  15  B.  R  120  (1  Mer.  320). 

(4)  62  B.  R  107  (2  Hare,  268).  (10)  92  B.  B.  489  (15  Beav.  421). 

(5)  64  R  B.  371  (3  Hare,  438).  (11)  78  B.  R  111  (2  Ph.  349). 

(6)  50  R  R  188  (2  Beay.  308). 
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CoNGBKVB  unless  their  parents  could  have  taken ;  but  if  the  children  be  objects 
Palmer,  of  a  present  gift,  it  is  not  necessary  that  their  parents  should  have 
survived  the  testator.  It  has  been  suggested  that  the  inrord  ''  or  " 
means  "  and,"  and  that  therefore  the  gift  to  the  children  is  not  by 
way  of  substitution.  That  variation  of  terms  cannot  be  admitted, 
for  here  the  word  *'  or  "  has  a  distinct,  clear  and  definite  meaning. 
Here,  there  is  no  direct  gift  to  the  children,  and  being  so,  I  am  of 
opinion  that  the  children  take  by  substitution,  and  that  the  chil- 
[  •138  ]  jren  of  *Lady  Brooke  (she  being  dead  at  the  date  of  the  codicil)  are 
excluded  from  participating  in  the  fund. 

As  to  the  second  point, 

Mr.  Roupellf  Mr.  R.  Palmer^  Mr.  Metcalfe  and  Mr.  Shee,  argued 
that  the  children  took  pei-  capita. 

Mr.  Elmsley  and  Mr.  Little^  contended  they  took  per  stirpes. 

[Lady  Lincoln  v.  Pelham  (1) ;  Smith  v.  Streafjield  (2) ;  Sturgess  v. 
Pearson  (3) ;  Ahrey  v.  Newman  (4) ;  Browne  v.  Lo^'d  Kenyon  (5) ;  Belk 
V.  Slack  (6);  Flinn  v.  Jenkins  (7),  and  other  cases  were  cited.] 

The  Master  of  the  Bolls  reserved  judgment  on  this  point. 

1859.        The  Master  of  the  Bolls: 

Jan,  29. 

This  case  is,  in  many  respects,  similar  to  the  case  of  Ahrey  v. 

Newman,  on  which  I  have  just  expressed  my  opinion.  But  the  dis- 
tinction which  exists  in  it,  and  which  induces  me,  in  this  case,  to 
come  to  an  opposite  conclusion  to  that  at  which  I  have  arrived  in  the 
former  case,  is,  that  the  gifts  here  are  not  in  remainder,  but  are 
[  *139  ]  substitutionary.  This  is  not  a  case,  where,  in  a  particular  *event, 
the  money  is  to  be  divided  between  the  children  of  Mrs.  Cole*s 
sisters,  in  which  case  they  would  take  j;er  capita,  but  where  in  a 
particular  event  the  money  is  to  be  paid  to  the  sisters  of  Mrs.  Cole, 
or  their  children  then  living.  It  seems  an  improbable  construction 
to  say,  that  if  one  sister,  having  many  children,  had  survived  Mrs. 
Cole,  and  another  sister  had  predeceased  her,  leaving  many  chil- 
dren, that  either  the  surviving  sister  was  to  take  the  whole,  to  the 
exclusion  of  the  children  of  the  deceased  sister,  or  that  the  sister 

(1)  7  R.  R.  370  (10  Ves.  166).  (5)  18  R.  R.  261  (3  Madd.  410). 

(2)  15  R.  R.  132  (1  Mer.  358).  (6)  44  R.  R.  71  (1  Keen,  238). 

(3)  20  R.  R.  316  (4  Madd.  411).  (7)  66  R.  R.  97  (1  Coll.  365). 

(4)  Ante,  p.  209. 
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and  the  nephews  and  nieces  were  to  take  equally,  by  which  the 
share  coming  to  the  family  of  the  surviving  sister  would  be  seriously 
diminished. 

I  think  that  the  testator  meant  equal  benefits  to  each  family,  and 
that  the  true  construction  of  this  bequest  is,  that  on  the  death  of 
Mrs.  Cole,  the  legacy  was  to  be  divided  into  as  many  portions  as 
there  were  sisters,  who  were  alive  at  the  time  of  the  codicil,  and 
were  either  alive  at  Mrs.  Cole's  death,  or  had  died  leaving  issue  ; 
that  the  surviving  sister  would  take  one  of  those  shares,  but  that  if 
a  sister  had  died  and  left  children,  these  children  would  take  their 
parent's  share. 

This,  also,  is  in  accordance  with  the  case  of  Flinn  v.  Jenkins  (1), 
to  which  I  was  referred,  and  also  to  the  case  of  Airow  v.  Mellish  (2), 
on  which  I  have  commented,  in  giving  judgment  in  the  last  case. 

I  am  of  opinion,  therefore,  that  in  this  case  the  legacy  is 
distributable  per  stirpes,  and  that  one-half  belongs  to  the  defendant 
Henrietta  Walker,  and  that  the  remaining  half  is  to  be  equally 
divided  between  the  ^plaintiff  and  the  defendants  Ann  and  Charles 
Greenway.  The  costs  must  come  out  of  the  estate,  if  there  be  any 
residue. 


COKOKKVB 
PALMfiB. 


[•440] 


GORDON  V.  JES80N  (8). 

(16  Beav.  440;  S.  C.  20  L.  T.  0.  S.  231.) 

On  the  death  of  an  o£Bcial  assignee  (a  defendant),  a  supplemental  order, 
substituting  his  successor,  was  formerly  obtained  as  of  course,  and  on  a 
simple  allegation  unsupported  by  affidavit. 

The  defendant  Bichard  Yalpy,  who  was  the  official  assignee  of 
a  bankrupt,  died  pending  the  suit,  and  Thomas  Bittleston  was 
appointed  in  his  place.  A  motion  was  now  made,  under  the  15  &  16 
Vict.  c.  86,  s.  52,  for  an  order  to  the  effect  of  the  usual  supplemental 
order.    No  affidavit  was  made  in  support  of  the  application. 


1853. 
Jan.  31. 

Rolls  Court, 

BOMILLT, 

U.K. 

[440  J 


Mr.  Beavan,  in  support  of  the  application,  stated  that  it  might 
be  a  question,  whether  the  new  assignee  ought  to  be  substituted 
under  the  Bankrupt  Act  (12  &  18  Vict.  c.  106,  s.  157),  but  that 
this  clause  had  been  held  only  to  apply  to  the  assignees  of  a 
plaintiff.     *     *     * 


(1)  66  R.  E.  97  (1  Coll.  365). 

(2)  75  R.  R.  135  (1  De  G.  &  Sm.  355). 

(3)  See  now  Oixler  XVn.  r.  4.  The 


practice  in  the  King's  Bench  Division 
apparently  requires  an  aflfidavit. 
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GOKDOK 
JE880K. 


1858.    CH. 
The  Mastbr  of  the  Bolls: 


16  BEAV.  440. 


[R.R. 


I  think  an  affidavit  unnecessary.  I  will  make  the  order  in  this 
case,  but  for  the  future  it  must  be  understood,  that  such  orders 
should  be  obtained  as  of  course. 


1852. 
Abr.  16, 16, 
17, 18,  23,  24. 

1853. 


The  SHEEWSBUBY  and  BIBMINGHAM  EAILWAY 
COMPANY  V.  The  LONDON  and  NOETH  WES- 
TEEN  EAILWAY  COMPANY. 

(16  Beav.  441-462.) 
,  [This  was  a  report  of  the  hearing  of  a  cause  which  had  been 
already  reported  on  demurrer.  On  appeal  the  bill  was  dismissed, 
but  the  Lords  Justices  did  not  agree  with  the  construction  which 
had  been  placed  upon  the  contract  by  the  Master  of  the  Bolls, 
and  their  decision  was  subsequently  affirmed  on  appeal  to  the 
House  of  Lords  as  reported  in  6  H.  L.  C.  113 — 141,  where  a  full 
account  is  given  of  the  various  proceedings  in  reference  to  the 
protracted  litigation  respecting  the  specific  enforcement  o(  the 
contract  in  question. — 0.  A.  S.] 


1853. 

Jan.  29. 

Feb.  9. 

BolU  Court 
ROUILLT, 

M.R. 

[463] 


Ex    PARTE    BLAKE,    In    re    LONDON    DOCK 
COMPANY  (1). 

(16  Beav.  463—472.) 

A  covenant  in  a  marriage  settlement,  that  in  case,  at  any  time  "  there- 
after '*  during  the  coverture,  any  real  or  personal  estate  should  '*  descend, 
come  to  or  vest  in  "  the  wife  (who  was  then  an  infant),  it  should  be  settled, 
held  to  include  the  proceeds  of  real  estate  taken  by  a  public  Oompany,  to 
which  the  wife,  at  the  execution  of  the  settlement,  was  entitled  in 
remainder. 

Effect  of  an  agreement,  on  the  marriage  of  a  female  infant,  to  settle  her 
real  estate.  It  would  be  a  fraud  upon  the  husband's  contract,  if  he  were 
to  consent  to  a  disposition  of  the  estate  by  his  wife,  calculated  to  defeat  the 
settlement 

Bt  a  settlement,  dated  the  22nd  June,  1822,  and  made  in 
contemplation  of  a  marriage  between  Miss  Frances  Bedwood  (who 
was  then  under  age)  and  Mr.  William  A.  Blake,  a  sum  of  7111. 
belonging  to  Miss  Bedwood,  was  settled  on  the  usual  trusts.     The 


(1)  But  it  is  not  clear  that  the  wife 
was  bound  by  the  settlement  to  allow 
the  money  to  be  held  upon  the  trusts 


thereby  declared:  see  Fif^d  v.  Moore 
(1855)  7  D.  M.  &  G.  at  p.  715,  25  L.  J, 
Ch.  66,  2  Jur.  N.  S.  145.— O.  A.  a 
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indenture  contained  the  following  covenant:  That  '4n  case,  at  Ez parte 
any  time  or  times  hereafter,  during  the  said  coverture,  any  real  or 
personal  estate  and  effects,  of  what  nature  or  kind  soever,  shall 
descend,  come  to,  or  vest  in  the  said  Frances  Bedwood,  either  by 
will  or  otherwise,  or  the  said  Wm.  Adams  Blake  in  her  right,  at 
law  or  in  equity,  the  said  sum  of  711^.  and  all  such  other  monies, 
estate  and  effects,  so  descending,  coming  to  or  becoming  vested  in 
the  said  Frances  Bedwood,  as  aforesaid,  shall  be  conveyed,  assigned, 
and  assured,  respectively,  from  time  to  time,  without  any  delay,  by 
the  said  William  A.  Blake,  his  heirs,  executors  or  administrators, 
and  the  said  Frances  Bedwood,  his  intended  wife,"  to  the  trustees, 
upon  the  trusts,  &c. 

Under  a  decree  of  this  Court,  made  on  the  8th  of  November, 
1852,  Mrs.  Blake  was  declared  to  be  the  heiress-at-law  o(  Mrs. 
Betts  (formerly  Anna  Maria  Prince),  who  died  without  issue  on  the 
8th  of  June,  1822,  fourteen  days  before  the  date  of  the  above  stated 
indenture.  As  such  heiress,  Mrs.  Blake  was  entitled  to  a  con- 
siderable sum  standing  in  Court  under  the  following  circumstances : 
On  the  marriage  of  Anna  Maria  Prince  with  John  Betts  in  1782, 
certain  freehold  premises  were  settled  *to  the  use  of  A.  M.  Prince  [•^64] 
for  life,  remainder  to  John  Betts,  for  life,  remainder  to  the  children 
of  the  marriage,  remainder,  in  default  of  children,  to  the  right  heirs 
of  A.  M.  Prince.  Part  of  these  lands  were  taken  by  the  London  Dock 
Company,  under  the  powers  of  their  Acts,  and  the  purchase  money 
was  paid  into  Court  upon  the  trusts  of  the  settlement  of  1782. 

John  Betts,  the  tenant  for  life  under  the  settlement,  survived  his 
wife,  and  died  in  February,  1841.  After  his  death,  a  question 
arose,  as  to  who  was  the  heir  ex  parte  paternd  of  A.  M.  Betts,  which 
was  ultimately  determined  in  favour  of  Mrs.  Blake.  A  petition 
was  now  presented  by  Mr.  and  Mrs.  Blake,  for  payment  out  of 
Court  of  the  money  to  Mrs.  Blake,  or  to  her  husband  with  her 
consent ;  whereupon,  a  question  arose,  whether  the  money  ought 
not  to  be  paid  to  the  trustees  of  Mrs.  Blake's  marriage  settlement, 
as  included  in  the  covenant  to  settle  after  acquired  property.  The 
question  depended  on  the  construction  of  the  covenant  contained  in 
the  settlement,  and  on  the  effect  of  Mrs.  Blake  having  been  under 
age  at  the  date  of  its  execution. 

Mr.  Sicanaton  and  Mr.  Haddan,  for  Mr.  and  Mrs.  Blake,  in 
support  of  the  petition,  contended,  that  the  property  in  question 
was  not  included  in  the  settlement,  inasmuch  [as  it  had  become 
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Rx  parte  vested  in  her  previously  to  the  execution  of  the  settlement  of  the 
^^'*  22nd  of  June,  1822 :  Hoare  v.  Hornby  (i) ;  Otter  v.  MelviUe  (2). 
Secondly,  that  the  fund  in  Court  represented  the  real  estate  taken 
by  the  Company,  and  must  be  treated,  for  all  purposes,  as  realty. 
That  the  husband  was  not  able  to  settle  it,  and  that  the  covenant 
was  not  binding  upon  the  wife] . 

[  465  ]  Mr.  WiUcock  and  Mr.  Karslake,  for  the  trustees  of  the  settle- 

ment, contra  : 

First,  the  words  "come  to"  are  equivalent  to  "succeed  to  the 
possession  of,"  and  the  expression  "vested"  means  vested  in 
possession,  and  not  vested  in  interest:  Grafftey  v.  Hnmpage(s); 
James  y.  Uurant  (4).  [But  even  if  it  should  be  treated  as  real  estate, 
still  the  husband  is  bound,  and  the  wife  also  is  bound  by  her  election, 
to  take  it  as  money.     They  also  cited  Blythe  v.  GranvUle  (6).] 

[  4*^6  ]  Mr.  Swaiuton^  in  reply : 

The  settlement  has  no  application,  except  as  to  property  under  a 
prospective  title;  and  as  to  real  estate,  the  settlement  is  wholly 
inoperative  as  regards  an  infant. 

The  Master  of  the  Bolls  : 
I  will  consider  this  case. 

Feb.  9.       The  Master  of  the  Bolls  : 

In  this  case,  an  application  is  made  for  the  payment,  to  the 
petitioners,  of  a  considerable  sum  of  money  standing  in  Court,  which 
is  the  produce  of  certain  land,  taken,  under  the  Acts  establishing 
the  London  Docks,  for  the  formation  of  those  works.  The  land 
taken  stood  limited  to  the  use  of  a  lady  of  the  name  of  Betts,  for 
life,  with  remainder  to  her  husband  for  life,  with  remainder  to  her 
children,  and  in  default  of  children,  to  her  right  heirs. 

This  lady  died  without  issue,  on  the  8th  of  June,  1822.  Her 
husband  survived  her  many  years,  and  died  in  February,  1841, 

Upon  his  death,  petitions  were  presented  and  proceedings  of  con- 
siderable complication  took  place,  for  the  purpose  of  ascertaining 
who  was  the  heir  of  A.  M.  Betts.  The  final  petitions  for  this 
purpose  were  heard  by  me  shortly  before  the  Long  Vacation  in  last 
year ;  and  early  in  Michaelmas  Term  I  decided,  that  Mrs.  Blake 

(1)  60  R.  E.  73  (2  Y.  &  C.  0.  C.  121).    (4)  50  R.  R  149  (2  Beav.  177). 

(2)  79  R.  R.  203  (2  De  G.  &  Sm.  257).    (5)  60  R.  R,  319  (13  Sim.  190). 

(3)  49  R.  R.  284  (1  Beav.  46). 
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had  established,  that  she  was  the  heir  ex  parte  paterna  of  A.  M.  Belts.       Kx  parte 
In  accordance  with  that  decision,  an  application  is  now  made  for         ^^^^ 
payment  of  the  sum  of  money  out  of  Court.    If  my  decision  should 
stand  unreversed,  there  is  no  doubt  but  that  Mrs.  Blake  or  her 
*  trustees  are  entitled  to  the  money  ;  and  the  question  which  now       [  '467  ] 
arises  is,  simply,  whether  the  money  is  to  be  paid  to  her  or  to  her 
husband  on  her  consent,  or  whether  it  ought  to  be  paid  to  the 
trustees  of  her  marriage  settlement.     On  this  point,  I  thought  that 
a  question  of  some  difficulty  arose,  and  desired,  that  the  trustees  of 
that  settlement  might  appear  to  argue  the  point  on  the  part  of  the 
cestui  que  trust ;  Mr.  Willcock  and  Mr.  Karslake  have,- accordingly, 
appeared  for  this  purpose,  and  have  afforded  the  Court  much 
assistance  in  coming  to  a  conclusion  on  this  point. 

The  question,  whether  this  property  is  included  in  the  settlement 
arises  thus :  Mrs.  Betts  died  without  issue  on  the  8th  of  June,  1822. 
Mrs.  Blake  was  married  in  the  same  month,  and  the  settlement, 
made  previously  to  her  marriage,  bears  date  the  22nd  of  June,  1822. 
At  the  time  when  the  settlement  was  executed,  if  my  decision  is 
correct,  Mrs.  Blake,  then  Miss  Redwood,  was  entitled  to  a  vested 
reversion  in  fee  simple  in  the  fund  in  Court,  subject  to  the  life 
estate  therein  of  Mr.  Betts.  She  was  an  infant  at  time  of  the 
settlement,  and  the  question  is,  whether  this  reversion  is  included 
in  the  settlement. 

It  is  not  included  in  express  terms ;  therefore,  if  included  at  all, 
it  is  so  by  virtue  of  the  covenant  I  am  about  to  read. 

The  settlement,  after  settling  a  sum  of  7112.  belonging  to 
Mrs.  Blake,  proceeds  in  these  words:  "In  case,  at  any  time  or 
times  hereafter,  during  the  said  coverture,  any  real  or  personal 
estate  and  effects,  of  what  nature  or  kind  soever,  shall  descend, 
come  to,  or  vest  in  the  said  Frances  Redwood,  either  by  will  or 
otherwise,  or  the  said  Wm.  Adams  Blake,  in  her  right,  at  law  or 
in  ^equity,  the  said  sum  of  711/.,  and  all  such  other  monies,  estate  [  *468  ] 
and  effects,  so  descending,  coming  to  or  becoming  vested,  as  afore- 
said, shall  be  conveyed,  assigned  and  assured,  respectively,  from 
time  to  time,  without  any  delay,  by  the  said  Wm.  Adams  Blake, 
his  heirs,  executors  or  administrators,  and  the  said  Frances  Red- 
wood, his  intended  wife,"  unto  the  trustees  of  the  settlement ;  upon 
the  trusts  thereof,  &c.,  &c. 

In  the  first  place,  it  is  contended,  that  this  property  does  not  fall 
within  these  words ;  that  it  was  not  property  which  either  descended 
to  or  became  vested  in  Mrs.  Blake  during  the  coverture,  inasmuch 
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Ex  parte  as  it  bad  descended  to  and  had  become  vested  in  her,  on  tbe  death 
^^^^  of  Mrs.  Betts,  and  previously  to  the  settlement ;  that  the  expression 
^'  come  to  "  must  be  treated  as  being  analogous  to  or  synonymous 
with  the  other  words.  In  support  of  this  view  of  the  question,  the 
first  case  referred  to  is  that  of  Hoare  v.  Ifon%(l),  where  a  similar 
covenant  by  the  husband  and  wife  to  settle  ^*  whatever  shall  become 
vested  in  or  accrue  to  or  become  assignable  '*  by  the  wife,  was  held 
not  to  comprise  property  then  vested  in  her,  but  which  was  not 
paid  till  afterwards.  The  circumstances  of  that  case  are  peculiar, 
inasmuch  as  the  fact  of  the  right  of  the  wife,  under  the  American 
will  of  Mr.  Hornby,  seems  to  have  been  known  at  the  time  of  the 
settlement,  the  recital  in  which  instrument  speaks  of  property  to 
which  she  would  or  might  become  entitled,  in  the  future,  and  the 
operative  words  of  it  settle  all  such  property,  if  any.  It  is,  there- 
fore, very  distinguishable  from  the  case  before  me. 
[  •i69  ]  The  next  case  referred  to  is  that  of  Otter  v.  Melvill  (2),  *which  is 

scarcely  applicable  to  the  present  case,  as  the  question  was,  whether 
words  importing  future  property  were  applicable  to  property  to 
which  the  lady  was  then  entitled  in  possession.  In  that  case,  the 
covenant  was,  ''  that  all  and  singular  the  personal  estate,  to  which 
the  wife  shall,  at  any  time  or  times,  become  entitled,  shall  be  called 
in  and  invested  *'  on  the  trusts  of  the  settlement.  This  was  held 
not  to  include  a  sum  of  1,2112.,  to  which  that  lady  was  entitled  at 
that  time,  and  which  was  in  the  hands  of  her  father,  and  belonged 
to  her. 

On  the  other  hand,  I  have  been  referred  to  several  cases,  which, 
though  not  irreconcilable  with  Hoare  v.  Hornby  and  Otter  v. 
Melvilly  are  nevertheless  unfavourable  to  the  claim  of  the  petitioner. 
In  Graff tey  v.  Humpage  (3),  a  covenant  to  settle  property  which,  at 
any  time  or  times  thereafter,  the  wife,  or  the  husband  in  her  right, 
should  "  succeed  to  the  possession  of  or  acquire,'*  was  held  to  include 
a  sum  of  4,000^,  to  which  she  was  then  entitled,  subject  to  the  life 
interest  of  her  mother  therein,  and  subject  to  the  contingent 
interest  of  her  children,  if  she  had  any,  and  over  which  she  had  an 
absolute  power  of  appointment.  That  case  is  very  near  the  present, 
nor  is  there  much  difference,  in  my  apprehension,  between  *'  come 
to  "  and  "  succeed  to  the  possession  of  or  acquire."  The  case  of 
James  v.  Durant  (4)  is  inapplicable  to  the  present  case,  as  that 
related  to  actually  existing  property,  of  which  the  wife  was  then 

(1)  60  E.  R  73  (2  Y.  &  C.  C.  C.  121).    (3)  49  R.  B.  284  (1  Beav.  46). 

(2)  79  E.  B.  203  (2  De  G.  &  Sm.  267).    (4)  50  B.  R  149  (2  Beav.  177). 
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seised  in  possession ;  and  the  question  was,  whether  it  was  included  Ez  parte 
in  the  terms  of  that  settlement,  which  related  to  future  property. 
But  the  ease  of  Blythe  v.  Granville  (1)  is  also  very  near  this  case. 
There,  a  sum  of  stock  had  been  transferred  by  the  lady  before  her 
marriage  to  trustees,  in  trust  to  pay  the  dividends  to  *her  father  [  '470  ] 
for  his  life,  and  after  his  death,  to  transfer  the  stock  to  her.  She 
afterwards  married,  and  by  the  settlement  on  her  marriage,  after 
reciting  that  it  had  been  agreed  that  two  other  sums  of  stock, 
belonging  to  the  wife,  "  as  also  all  the  future  property  which  might 
devolve  upon  or  come  to  her  during  her  intended  coverture,  by 
virtue  of  any  gift,  &c.,  or  by  any  other  means  whatsoever,  should 
be  settled  in  manner  thereinafter  mentioned,"  contained  a  covenant, 
by  the  husband,  to  do  all  acts  necessary  for  conveying  to  the  trustees 
"  all  the  property,  of  what  nature  or  kind  soever,  to  which  the  wife 
should,  during  her  intended  coverture,  become  entitled,"  in  order 
that  the  same  might  be  vested  in  the  trustees  on  the  trusts  of  the 
settlement.  The  Yice-Ghancellor  held,  that  the  words  contained 
in  the  operative  part,  without  having  recourse  to  the  recital,  were 
sufficient  to  comprise  the  sum  of  stock  to  which  the  wife  was 
entitled  in  remainder,  after  the  death  of  the  father.  The  words 
used  by  the  Yice-Ghancbllor  are  these  (2) :  ''  Without  referring  to 
the  recitals  in  the  deed,  my  opinion  is,  that  the  words  of  the 
husband's  covenant  do,  'propria  rigore,  bind  all  the  wife's  other 
property  in  the  shape  in  which  it  then  was."  And  he  thought, 
that  the  expressions  made  use  of  did,  therefore,  sufficiently  describe 
that  thing  which  she  would  become  entitled  to  during  the 
coverture. 

I  am  of  opinion,  that  this  case  is  not  distinguishable  from  the 
one  now  before  me,  and  that  the  plain  and  rational  meaning  of  the 
words  "  come  to,"  includes  property  of  which  the  possession  was  to 
come  to  the  wife  during  the  coverture,  and  although  the  right 
thereafter  to  possess  it  was  then  vested  in  the  wife.  My  opinion 
therefore  is,  that  if  this  sum  of  money  is  to  be  treated  as  personalty, 
it  is  bound  by  the  covenant  of  the  husband,  *and  must  be  transferred  [  *in  ] 
to  the  trustees,  on  the  trusts  of  the  settlement. 

But  then  it  is  urged,  that  even  if  this  be  so,  still  the  fund  will 
not  be  subject  to  the  settlement,  for  that  the  money  in  Court 
represents  and  must  be  treated,  for  all  purposes,  as  real  estate,  and 
that,  therefore,  as  it  does  not  come  to  the  husband,  he  is  not  bound, 
and  that  he  is,  in  truth,  unable  to  settle  it  in  accordance  with  his 
(1)  60  B.  E.  319  (13  Siui.  190).  (2)  60  E.  E.  p.  323  (13  Sim.  197). 
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Ex  parte  covenant,  inasmuch  as  that  can  only  be  done  by  the  wife  with  the 
consent  of  the  husband,  and  that  the  covenant  of  the  wife  is  not 
binding  upon  her,  inasmuch  as  she  was  an  infant  when  the  settle- 
ment was  executed,  and  therefore  unable  to  enter  into  any  covenant 
whatever. 

This  argument  is  wholly  irrespective  of  the  question  already 
discussed,  and  if  I  am  to  accede  to  it,  I  must  also  hold,  that  if  a 
real  estate  had  actually  descended  upon,  or  had  been  devised  to 
this  lady,  after  her  coverture,  it  could  not  have  been  included  in 
the  settlement.  But  I  am  not  of  that  opinion.  If  this  fund  be 
treated,  for  all  purposes,  as  land,  how  could  this  lady  and  her 
husband  sell  and  obtain  possession  of  the  produce  of  the  sale  of  it, 
unless  by  a  proceeding  equivalent  to  levying  a  fine,  which  could 
only  take  place  by  the  consent  of  the  husband  ?  And  without 
saying  that  I  am  prepared  to  follow  the  old  cases,  which  compelled 
a  husband  specifically  to  perform  a  contract  entered  into  by  him, 
that  his  wife  should  levy  a  fine,  and  which,  if  followed,  would  in  my 
opinion  compel  the  husband  to  get  his  wife  to  levy  a  fine,  in  order 
that  he  might,  under  his  covenant,  settle  the  land  descended, 
according  to  the  trusts  of  the  settlement ;  I  am  prepared  to  say, 
that  his  consent  to  his  wife's  levying  a  fine,  for  the  purpose  not  of 
complying  with  the  covenant  but  of  evading  it,  would  be  a  fraud 
[  *472  ]  upon  his  ^covenant,  and  that  this  Court  will  not  assist  him  in 
adopting  that  course  ;  the  effect  of  which  assistance,  if  afforded  by 
the  Court,  would  be  to  hold,  that  such  a  covenant  as  that  contained 
in  the  settlement  now  before  me,  could  never  be  operative  upon 
subsequently  acquired  real  estate  of  the  wife,  if  she  were  an  infant 
when  she  executed  the  deed.  I  consider  myself  wholly  unable  to 
adopt  the  course  suggested  at  the  Bar,  viz.  to  bold  this  money  to  be 
real  estate,  for  the  purpose  of  avoiding  the  covenant  of  the  husband, 
and  then  to  treat  it  as  personal  estate,  for  the  purpose  of  avoiding 
the  necessity  of  the  wife  taking  such  steps,  with  the  consent  of  the 
husband,  as  would  be  necessary  for  the  purpose  of  obtaining 
possession  of  it,  if  it  were  in  truth  land. 

I  cannot,  therefore,  accede  to  the  argument  urged  on  behalf  of 
the  petitioners,  and  I  must  order  the  fund  to  be  paid  to  the  trustees 
of  the  settlement,  to  be  held  by  them  upon  the  trusts  thereof. 

The  costs  of  both  parties  must  be  paid  in  like  manner  as  the 
other  costs,  which  I  have  directed  to  be  paid  out  of  the  fund ;  and 
the  dividends  which  have  accrued  due  since  the  decease  of  Mr.  Betts 
will  of  course  be  paid  according  to  the  trusts  of  the  settlement. 
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SENIOE   V.  PEITCHAKD.  isss. 

Feb.  8,  10. 
(16  Beav.  473—477.)  L 

The  practice  as  to  common  injunctions  was  not,  in  all  respects,  assimilated 
to  that  in  cases  of  special  injunctions. 

[Common  injunctions  are  now  obsolete.] 

BATEMAN  v.  MARGEEISON.  '««»• 

Jan.  15. 
(16  Beav.  477—485.)  If>h,  h). 

Specialty  creditors,  whose  debt   carried  interest,  and  other  creditor's    jj^,;^  Qturt, 
whose  debts  did  not  carry  interest,  executed  a  creditor's  deed,  by  which  the      romtlly 
debtor's  property  w« 8  to  be  divided  between  the  creditors,  "rateably  and  m.K. 

in  proportion  to  the  amount  of  their  respective  debts."    The  creditors         r  477  i 
released  their  debts :  Held,  that  the  specialty  creditors  were  entitled  to  a 
dividend  on  the  amount  of  interest  accruing  subsequent  to  the  date  of  the 
deed. 

Messrs.  Holmes  were  indebted  to  Messrs.  Hustler  and  Blackburn 
upon  a  mortgage  carrying  interest,  and  to  other  persons  on  simple 
contract. 

On  the  11th  of  September,  1829,  a  creditors'  deed  was  executed, 
whereby  the  debtor's  property  was  conveyed  to  trustees,  in  trust  to 
realize,  and  to  carry  on  the  business  until  the  property  could  be 
disposed  of,  and  to  stand  possessed  of  the  proceeds  to  be  derived 
therefrom,  upon  trust  to  pay  the  costs,  charges  and  expenses.  The 
deed  then  proceeded  in  the  following  words  :  *'  And  then  shall  and 
do  pay,  divide  and  distribute  the  residue  and  remainder  of  tlie  said 
trust  monies  and  premises,  unto  and  equally  amongst  themselves 
and  such  others,  the  creditors  of  the  said  Thomas  Holmes  and 
Wainman  Holmes,  as  shall,  personally  or  by  their  agents  or 
attornies,  respectively,  execute  these  presents  within  one  calendar 
month  from  the  date  hereof,  ratably  and  in  proportion  to  the 
amount  of  their  respective  debts,  and  in  full  discharge  thereof. 
But  if  such  residue  shall  be  more  than  sufficient  to  pay  the  whole 
of  such  debts,  then  upon  trust  to  pay  the  overplus  thereof  unto  the 
said  T.  Holmes." 

The  deed  proceeded:  " And  the  said  creditors,  *respectively,  do  [MTS] 
agree  to  accept  the  effects  and  premises  hereinbefore  conveyed,  &c., 
in  full  payment,  satisfaction  and  discharge  of  the  several  debts  or 
sums  of  money  now  due  and  owing  to  them,  respectively,  from 
Messrs.  Holmes,  and  do  hereby  fully  and  absolutely  remise,  release, 
and  for  ever  quit  claim  unto  and  discharge  Messrs.  Holmes,  of  and 
from  all  and  every  the  debts  and  debt,  sums  and  sum  of  money  now 
due  and  owing,  or  contracted  and  not  yet  due  to  them,  the  creditors, 
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Bateman  from  or  by  Messrs.  Holmes,  in  anywise,  and  from  all  actions,  suits, 
Mabqbei-  *c-»  which  they  (the  creditors)  now  have,  ever  had,  or  at  any  time 
^^'  hereafter  can,  shall  or  may  have,  claim,  challenge  or  demand,  for 
or  by  reason  of  the  same  debts." 

The  deed  contained  no  reservation  of  the  benefit  of  any  security, 
nor  any  statement  of  the  amounts  of  the  debts  due  to  the  several 
creditors.  It  was  executed  by  Messrs.  Hustler  and  Blackman,  and 
by  several  other  creditors  by  simple  contract,  whose  debts  did  not 
carry  interest. 

The  property  was  not  realized  until  five  years  from  the  date  of 
the  deed,  and  then  a  dividend  of  15^.  in  the  pound  was  paid  to  the 
creditors.  The  trustees  paid  to  Messrs.  Hustler  and  Blackburn  (l)  a 
dividend  of  158.  in  the  pound,  not  only  on  the  debt  of  3,348/.,  but 
also  on  five  years'  interest  thereon,  which  accrued  between  the  date 
of  the  deed  and  the  division. 

The  plaintiffs,  upon  exceptions  to  the  Master's  report,  who  had 
allowed  this  sum  to  the  trustees,  insisted,  that  this  payment  of  a 
dividend  on  interest,  which  amounted  to  625{.,  was  improper,  and 
ought  not  to  be  allowed  to  the  trustees. 

[  *79  ]  Mr,  Ehnsley  and  Mr.  Humphrey ^  in  support  of  the  exception  : 

By  the  composition  deed,  the  creditors  released  their  debts,  which 
thereby  became  wholly  extinguished.  The  specialty  creditors  had 
afterwards  no  claim,  except  the  provision  made  for  them  by  the 
deed,  and  were  then  bound  to  come  in,  pari  passu,  with  the  simple 
contract  creditors,  whose  debts  did  not  carry  interest,  in  proportion 
to  the  amount  due  to  them,  respectively,  at  the  date  of  the  deed. 
The  assets  were  to  be  divided,  ''rateably  and  in  proportion  to  the 
amount  of  their  respective  debts,"  that  is,  of  their  debts  at  that 
time.     *     *     * 

Mr.  John  Baily  and  Mr.  Amphletty  contra.     *     *     ♦ 

[  480 ]  M'^'  Elmdey,  in  reply. 

Thb  Master  of  the  ^Bolls  : 

I  am  of  opinion,  that  the  release  of  the  debts  does  not  affect  the 
question,  which  is,  what  are  the  rights  under  the  deed,  which  are 
substituted  for  the  debts?  It  is  true,  that  under  a  composition 
deed,  no  creditor  can  stipulate  for  a  private  advantage  for  himself ; 
but  here  nothing  was  secret,  the  rights  depend  on  the  deed  alone. 
The  question  seems  to  be,  whether  there  is  any  rule  of  law,  which 
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requires  that  when  specialty  and  simple  contract  creditors  execute     Bateuan 
a  creditors'  deed,  the  specialty  creditor  is  to  be  considered  as  having     margebi- 
abandoned  his  right  to  interest  on  his  debt,  unless  he  expressly         ®^^* 
reserves  it. 

Judgment  resei'ved. 

The  Master  of  the  Bolls  :  Feb.  lo. 

The  question  on  which  I  reserved  my  judgment  arises  on  the 
15th  exception  to  the  Master's  report,  and  is  this :  a  trust  deed  for 
the  benefit  of  creditors  has  been  executed  by  the  debtor,  by  the 
trustees,  and  by  specialty  and  simple  contract  creditors.  The  assets 
*have  not  been  realized  and  divided  till  nearly  five  years  after  the  [  *48i  ] 
execution  of  the  indenture.  In  what  proportions  are  the  assets  to 
be  divided  ?  Is  the  debt  due  to  the  specialty  creditor  to  be  con- 
sidered as  augmented  by  the  interest,  which  would  have  accrued  on 
his  debt,  if  he  had  not  executed  the  deed,  during  the  time  which 
elapsed  between  the  date  of  the  deed  and  the  division  and  distri- 
bution of  the  assets  ?  or  is  the  interest  to  be  treated  as  stopped, 
from  the  time  when  the  specialty  creditor  executed  the  deed  ?  The 
deed  is  silent  on  this  subject. 

The  words  of  the  trust  are  as  follows  :  (His  Honour  stated  them). 

I  entertain  no  doubt,  that  if  it  had  been  expressed  in  the  deed, 
either  that  the  interest  was  to  be  calculated  on  debts  carrying 
interest  only,  or  on  none,  or  what  would  have  been  the  same  thing, 
on  all,  it  would  have  been  perfectly  valid  and  legal.  The  difficulty 
is,  that  the  deed  is  silent  on  the  matter. 

I  have  not  been  able  to  find  any  decision  on  this  point.  The 
cases  are  frequent,  where  the  Court  has  set  aside  an  arrangement 
entered  into  by  a  party  to  a  deed  of  this  description,  for  his  private 
advantage.  But  this  is  not  a  case  of  that  kind.  No  private 
stipulation  was  made,  and  if  a  specialty  creditor  is  entitled  to 
interest,  he  is  so  entitled  upon  the  face  of  the.  deed  and  upon  the 
true  construction  thereof,  or  upon  the  principles  of  law,  which  must 
govern  the  distribution,  in  the  absence  of  express  contract. 

Although  I  have  been  able  to  discover  no  direct  decision  *on  the  [  *482  ] 
point,  the  case  of  Hamilton  v.  Houghton  (i)  throws  some  light  on  the 
subject.  In  that  case,  lands  and  hereditaments  had  been  conveyed 
to  trustees  and  their  heirs,  upon  trust  to  sell,  and  out  of  the  pro- 
ceeds ''  to  discharge  the  debts  and  incumbrances  mentioned  in  the 
schedule  to  the  release  annexed,  together  with  all  interest  then  due 
(1)  21  E.  B.  6o  (2  Bligh,  0.  S.  169). 
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Batemak  thereon  respectively."  Upon  the  debts  in  the  schedule,  which 
Mabobbi-  carried  interest,  the  interest  was  computed,  and  the  word  **  interest'* 
Bo».  ^ag  written  under  them.  Lord  Eldon,  in  giving  judgment  in  that 
case,  observed,  that  'Uhe  decree  for  carrying  into  execution  the  trusts 
of  such  a  deed  should  have  called  on  the  Master  to  inquire  what 
debts  and  incumbrances  remained  to  be  paid  under  that  trust, 
bringing  before  the  Court  all  persons  interested  in  that  inquiry, 
and  then  paying  and  satisfying  them  proportionally,  if  the  funds 
could  not  pay  all  the  creditors ;  paying  them  entirely,  if  the  fund 
would  pay  them  all;  paying  interest  to  such  of  them  as  were 
entitled  to  interest,  and  not  paying  interest  to  such  of  them  as 
were  not  entitled  to  interest."  Although,  in  that  case,  the  deed 
had  specified  interest,  in  the  manner  I  have  mentioned,  yet  it  was 
only  the  interest  then  due ;  and  as  the  deed  is  not  set  out  in  extenso, 
but  only  recited,  it  is  impossible  to  ascertain,  whether  the  word  in 
the  deed  was  "  then  "  due  or  "  now  "  due.  However,  Lord  Eldon 
was  of  opinion,  that  the  debts  carrying  interest  ought  to  have 
interest  computed  upon  them  up  to  the  time  of  payment. 

It  appears  to  me,  that  in  the  absence  of  contract,  the  same 
principle  is  applicable.  Suppose  the  estate  conveyed  to  the  trustees 
had  realized  sufiScient  to  pay  every  one  in  full,  both  principal  and 
interest,  (if  interest  were  due,)  and  still  leave  considerable  surplus  for 
[  ♦483  ]  the  original  *debtor,  on  what  principle  could  it  be  contended,  that 
those  debts  which  carried  interest  were  not  to  be  paid  in  full,  both 
principal  and  interest  ?  and  if  that  be  so,  can  the  true  construction 
of  the  deed  be  varied,  or  can  the  principle  of  the  law  applicable  to 
such  case  be  different,  because  the  assets  realized  in  the  hands  of 
the  trustees  happen  to  bear  a  greater  or  lesser  proportion  to  the 
debts  ?  The  interest  due  up  to  the  date  of  the  deed  was  clearly  a 
part  of  the  debt  due  to  the  specialty  creditors.  Why  was  the 
interest  which  subsequently  accrued  due,  up  to  the  time  of  pay- 
ment, to  be  excluded  ?  To  say  that  a  creditor  cannot  stipulate  for 
a  private  advantage,  has,  in  my  opinion,  no  application  at  all  to  the 
case  before  the  Court ;  if  it  had,  it  might,  with  greater  reason,  be 
urged  as  an  argument  against  the  exceptions,  inasmuch  as  if  the 
assets  were  to  be  divided  in  proportion  to  all  the  debts,  those  due 
by  specialty  being  unaugmented  by  the  interest  which  has  subse- 
quently accrued  due,  such  a  division  does,  in  effect,  give  the  simple 
contract  creditor  interest  on  his  debt  up  to  the  time  of  payment ;  it 
being  obviously  the  same  thing,  whether  the  interest  (assuming  the 
rate  of  it  to  be  uniform)  be  calculated  at  the  same  rate  on  all  the 
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debts,  and  tbe  division  made  according  to  the  proportion  of  the     Batbman 
debts  80  augmented,  or  whether  the  interest  be  stopped  on  all,  and     mabqbri- 
the  division  made  according  to  the  proportion  of  the  original  debts         ^^' 
simply;  and  in  this  way,  the  simple  contract  creditor  would,  in 
effect,  get  something  under  the  deed  which  he  had  not  contracted 
for,  which  does  not  appear  on  the  face  of  the  deed,  and  which, 
according  to  law,  if  no  deed  had  been  executed,  he  could  not  have 
obtained. 

The  legal  right  of  the  specialty  creditor  is  to  have  his  principal 
and  interest.     I  think  that  the  burthen  of  proof  lies  on  those  who 
contend  that  the  debts  of  the  *creditors  are  not  to  be  calculated  in       [  *48t  ] 
the  way  in  which  they  would  be  calculated  at  law,  in  the  absence 
of  any  special  contract  to  the  contrary. 

The  argument  drawn  from  the  fact,  that  by  the  deed  the  creditors 
released  the  original  debtor,  wholly  and  entirely,  from  all  debts  and 
all  claims,  demands  and  suits  in  respect  thereof,  does  not  weigh 
with  me.  The  contract  is,  that  in  consideration  of  certain  property 
being  made  applicable  to  the  payment  of  their  debts,  the  creditors 
should,  and  they  do,  thereby,  wholly  release  the  debtors  from  all 
their  debts.  The  debt  is  no  doubt  gone,  as  far  as  the  original 
debtor  is  concerned,  and  all  remedies,  by  action  or  otherwise,  as 
against  him,  are  finally  concluded ;  but  it  is  not  less  extinguished, 
as  regards  the  principal  of  the  debt,  than  it  is,  as  regards  the 
interest  of  the  debt,  whether  it  be  interest  then  due  or  thereafter 
to  accrue  due,  and  I  am  at  a  loss  to  understand,  what  valid  argu- 
ment can  be  deduced  from  thence,  to  lead  to  the  conclusion,  that 
the  interest  on  the  debt  of  the  cestui  que  trust  is  stopped.  The 
trust  on  the  deed  is  to  pay  the  debts  of  the  creditors,  that  is,  what 
the  original  debtor,  unless  he  had  been  freed  by  this  release,  would 
have  been  liable  to  pay  to  them,  that  is,  principal  and  interest  on 
all  debts  carrying  interest.  To  give  any  weight  to  this  argument 
would  be,  in  my  opinion,  impossible,  unless  I  were  to  hold,  that  the 
principal  of  the  debt  was  gone  as  well  as  the  interest^  and  that 
nothing  whatever  could  be  recovered  under  the  deed.  The  original 
debtor  is  released,  his  debts  are  transferred  to  and  made  a  charge 
upon  the  property,  conveyed  in  trust  to  be  divided  amongst  the 
persons,  who,  up  to  that  time,  were  his  creditors.  In  other  words, 
the  creditor  is  converted  into  a  cestui  que  trust ;  and  the  extent  of 
liis  interest,  as  cestui  que  trust,  appears  to  me  to  be  measured  by 
the  amount  of  that  sum  of  money,  which  would  *have  been  due  to  [  •485  ] 
him  from  -the  original  creditor  at  the  time  of  payment,  unless  there 
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be  some  contract  between  the  parties  to  the  deed,  varying  their 
rights  and  interests.  In  this  case  there  is  no  such  contract,  and 
consequently,  I  am  of  opinion,  that  the  Master  came  to  a  sound 
conclusion,  and  that  this  exception  must  be  disallowed. 


1853. 

Jan.  17,18, 

19. 

Feb.  11. 

Jfvllif  Court, 

KOMILLY, 

M.R. 

[485] 


The    YOEK    and    NOKTH    MIDLAND    EAILWAY 
COMPANY  V.  HUDSON  (1). 

(16  Beav.  485— 506;  22  L.  J.  Ch.  529;  1  W.  E.  187.) 

A  general  meeting  of  a  Bail  way  Company  placed  12,050  shares  in  a 
projected  extension  line  at  the  disposal  of  the  directors:  Held,  that  the 
disposal  was  merely  as  trustees  for  the  Company,  and  not  for  their  own 
benefit ;  and  Hudson,  who  was  the  chairman  (and  exercised  uncontrolled 
authority  in  the  conduct  of  the  concerns  of  the  Company),  having  sold  a 
considerable  part  of  such  shares  at  a  premium,  was  held  liable  to  account 
to  the  Company  for  their  produce,  with  interest  at  5/.  per  cent. :  Held,  also, 
that  he  could  not  retain  the  profits,  either  as  a  large  landowner  on  the  line, 
or  as  a  remunei-ation  for  his  great  services,  or  on  the  ground  of  the  acquies- 
cence of  the  shareholders,  to  be  inferred  from  a  presumed  knowledge  of  the 
share-book. 

The  chaii-man  of  a  Bailway  Company  allotted  a  number  of  the  unappro- 
priated shares  to  his  nominees ;  they  were  sold  at  a  premium,  and  the 
produce  received  by  him  :  Held,  that,  as  trustee,  he  was  bound  to  the 
Company  for  the  profit  made. 

The  chairman  of  a  Bailway  Company  appropriated  various  unallotted 
shares  to  the  use  of  various  persons,  whose  names  he  did  not  mention,  in 
order  to  secure  or  inward  services  which  he  declined  to  state,  but  which  it 
was  insinuated  was  in  the  nature  of  **  secret  service  money  "  :  Held,  that  if 
the  defendant  had  applied  the  property  of  the  Company  in  a  manner  which 
would  not  bear  the  light,  he  must  suffer  the  consequences ;  and  that  being 
chai'ged  with  the  i-eceipt  of  the  mone}^  he  could  not  discharge  himself  by 
the  suggestion  of  such  an  application. 

This  case  was  argued  by 

The  Solicitor-General  {Mr.  Bethell\  Mr.  R,  Palmer^  and  Mr. 
Hobhouse,  for  the  plaintiflfs. 

Sir  Fitz  Hoy  Kelly,  Mr.  Holt,  Mr.  Toller,  and  Mr.  C.  H.  Grove, 
for  the  defendant. 


The  Solicitor-General,  in  reply. 
[Hichensy.  Congreve  (2) ;  Faivcettv.  Whitehouse  (3) ;  The  Attorney- 


(l)  Jn  re  Faure  Ehdric  Accumu- 
lator Co.  (1888)  40  Ch.  D.  141,  58 
L.  J.  Ch.  48,  59  L.  T.  918,  37  W.  B. 
116;  /n  re  George  Neivmafi  ct  Co. 
[1895]  1  Ch.  674,  64  L.  J.  Ch.  407, 


72  L.  T.  697,  43  W.  B.  483;  Percival 
V.  JVriyht  [1902]  2  Ch.  421  ;  71  L,  J. 
Ch.  846. 

(2)  32  B.  B.  173  (4  Buss.  562). 

(3)  32  B.  B.  163  (1  Buss.  &  My.  132). 
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General  v.  Wilson  (1) ;  Craivshay  v.  Collins  (2)  ;  Featherstonhaugh  v. 
Fenivick{d);  Practical  Knowledge  (Society)  v.  Abbott  (4) ;  Davenport 
V.  Stafft)rd  (6)  ;  Phene  v.  OUlan  (6) ;  Graham  v.  The  Birkenhead,  (fr., 
Railway  Company  (7) ;  Co/i«f  v.  Harris  (8),  were  cited.] 

The  Master  of  the  Rolls  reserved  his  judgment. 

The  Master  of  the  Bolls  : 

This  is  a  suit  instituted  by  the  York  and  North  Midland  Railway 
Company  against  the  defendant,  to  make  him  account  for  the  price 
or  value  of  certain  shares  in  that  Company,  disposed  of  by  him  or 
by  his  order,  during  a  period  of  about  fifteen  months,  from  October, 
1846,  to  January,  1848.  Although  the  case  occupied  a  considerable 
time  in  argument,  it  does  not  present  any  considerable  difficulty, 
either  from  the  complication  of  facts,  or  from  the  application  of  the 
principles  of  equity  to  those  facts. 

The  York  and  North  Midland  Railway  Company  had  been  incor- 
porated by  statute,  in  the  year  1886.  From  the  time  of  its  original 
formation,  the  defendant  had  been  the  chairman  of  that  Company, 
and  it  is  the  common  case  both  of  the  plaintiffs  and  of  the  defen- 
dant, that  he  possessed  and  exerted  an  unusual  degree  of  influence 
in  the  management  of  the  Company.  He  gave  orders  on  his  own 
sole  authority  to  the  servants  and  officers  of  the  Company,  respect- 
ing the  management  of  it,  and  he  even  delegated  persons  to  give 
orders  as  coming  from  himself.  These  orders  seem  never  to  have 
been  disputed,  and  he  exercised  an  uncontrolled  authority  in  the 
conduct  of  every  part  of  the  concerns  of  the  Company ;  and  inas- 
much as  the  other  directors  seem  rarely  to  have  interfered,  or 
when  they  did,  to  have  acted  only  at  his  instance,  and  to  give  effect 
to  his  directions,  he  may,  in  some  sense,  be  said  to  have  constituted 
by  himself  the  board  of  direction  of  the  Company.  It  is  the 
common  case  also  both  of  the  plaintiffs  and  of  the  defendant,  that 
the  Company  throve  much,  in  public  estimation  at  least  under  this 
management,  and  it  was  generally  regarded,  in  the  beginning  of  the 
year  1846,  as  being  in  a  state  of  great  prosperity. 

In  the  year  1845,  if  not  earlier,  a  project  had  been  entertained, 
to  extend  the  operation  of  the  York  and  North  Midland  Railway 
Company,  by  the  formation  of  three  new  lines  of  railway — one  of 


(1)  47R.  B.  173(Cr.  &Pb.  1). 

(2)  10R.R.  61(15  Yes.  218). 

(3)  11  R.  R.  77  (17  Ves.  298). 

(4)  50  B.  R.  288  (2  Beav.  559). 


(5)  68  R.  R.  173  (8  Beav.  503). 

(6)  71  R.  R.  1  (5  Hare.  1). 

(7)  86  R.  R.  50  (2  Mac.  &  G.  146). 

(8)  24  R.  R.  108  (T.  &  R.  496). 


The 
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Hudson. 
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which  was  to  extend  from  York  to  Beverley,  a  second  from  York  to 
Leeds,  and  the  third  was  to  extend  the  Whitby  and  Pickering 
Railway  to  Castletown ;  and,  accordingly,  in  the  month  of  January, 
1846,  at  the  regular  half-yearly  general  meeting  of  the  Company,  held 
on  the  16th  of  that  month,  after  the  annual  report  had  been  read  and 
adopted,  the  defendant,  as  chairman  of  the  Company,  explained  the 
projected  extension  to  the  assembled  ^shareholders,  and  obtained 
their  sanction  and  authority  to  apply  to  Parliament  for  powers  to 
make  these  additional  lines,  and  to  raise  the  capital  necessary  for 
ihe  purposes  there  mentioned.  The  amount  of  capital  to  be  raised, 
f^nd  the  way  in  which  it  was  to  be  apportioned,  were  publicly 
explained  to  the  meeting  by  the  defendant,  and  were  embodied  in  a 
resolution  passed  by  the  meeting,  which  I  shall  have  presently  to 
comment  upon.  The  plan  was  this  :  An  additional  capital  of  one 
million  and*  a  quarter  was  required  ;  it  was  to  be  raised  by  50,000 
shares  at  25/.  each,  to  be  called  the  East  and  West  Biding  Exten- 
sion Shares,  and  these  were  to  be  apportioned  in  the  following 
manner :  They  were  to  be  allotted  to  every  person  holding  shares 
in  the  York  and  North  Midland  Railway,  in  the  proportion  of  one 
extension  share  to  every  share  of  50/.,  and  one  extension  share  to 
every  two  shares  of  25/.,  held  in  the  York  and  North  Midland 
Railway  Company.  This,  according  to  the  number  of  such  original 
shares,  would  exhaust  87,950  of  the  extension  shares,  and  the 
remainder,  amounting  to  12,050,  were  to  be  left  at  the  disposal  of 
the  directors.  The  resolution  which  was  passed  is  distinct  in  its 
terms  to  this  effect.  The  relief  sought  in  this  cause  relates  to  the 
proceeds  of  a  portion  of  these  shares,  so  left  to  the  disposal  of  the 
directors.  The  Acts  authorizing  these  extensions,  and  the  raising 
of  the  capital  necessary  for  this  purpose,  passed  in  the  Session  of 
1846  with  much  difficulty,  as  the  defendant  alleges,  and  as  I  have 
little  doubt  correctly  alleges,  mainly  by  the  exertions  which  he  had 
made,  before  and  after  the  meeting  of  January,  1846,  to  obviate 
and  destroy  opposition.  The  87,950  shares,  subject  to  a  slight 
deduction  of  thirty  shares,  which  is  not  material  to  be  noticed, 
were  apportioned  amongst  the  shareholders  of  the  York  and  North 
Midland  Railway,  in  the  manner  provided  for  by  the  resolution, 
and  were  set  *against  their  names  in  the  Share  Register  Book ;  and 
in  this  distribution,  the  defendant  received  his  aliquot  proportion  of 
extension  shares,  according  to  the  number  and  value  of  the  original 
shares  held  by  him.  The  remaining  12,050  sharei  were  carried  in 
the  Share  Register  Book  to  the  name  of  the  defendant,  not  in  the 
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place  where  his  name  stands  in  the  alphabetical  list,  and  where  the 
shares  held  by  him  beneficially  were  placed,  but  at  the  end  of  the 
register,  after  the  name  of  the  last  shareholder  had  been  entered 
with  his  appropriate  number  of  shares.  The  directors,  as  a  body, 
have  not  sanctioned  any  disposal  of  these  shares,  and  accordingly, 
no  minute  or  entry  is  to  be  found  in  the  record  of  the  proceedings 
of  the  directors  relating  to  them.  They  seem,  however,  to  have 
been  thus  disposed  of:  about  1,800  were  applied  in  a  manner 
which,  though  it  did  not  appear  to  have  been  productive  of  benefit 
to  the  Company,  is  not  complained  of ;  4,991  still  remain  unappro- 
priated; and  it  is  with  reference  to  the  remainder,  somewhat 
exceeding  5,000  in  number,  that  this  bill  seeks  relief.  It  appears, 
that  in  the  course  of  the  months  of  October,  November  and  Decem- 
ber, 1846,  and  throughout  the  whole  course  of  the  year  1847,  the 
defendant  caused  a  considerable  number  of  these  shares  to  be  issued 
and  transferred  into  the  names  of  various  persons,  who  were  his 
nominees,  and  that  he  caused  them  to  be  sold  by  brokers  on  the 
Stock  Exchange,  at  premiums  of  various  amounts,  varying  froni 
IM.  to  l&l.  per  share.  I  do  not  consider  it  necessary,  for  the 
purpose  of  explaining  either  the  grounds  of  my  decision,  or  the 
nature  of  the  decree  I  am  about  to  pronounce,  to  go  into  the  details 
of  these  various  transactions,  which  are  proved  with  great  minute- 
ness by  various  witnesses.  I  think  it  sufficient  to  state,  that  it 
appears  to  me  to  be  established  by  evidence,  that  upwards  of  5,000 
shares  were  so  disposed  of,  and  that  in  the  great  majority  of  *these 
cases,  it  is  proved,  that  the  money  arising  from  the  sale  was  either 
paid  to  the  account  of  the  defendant  at  his  bankers,  or  by  his  order 
and  according  to  his  direction.  The  plaintiffs  admit  that  they 
have  received  payment  of  all  the  money  due  on  these  shares,  in 
respect  of  the  deposit  and  calls  ;  but  they  contend,  that  this  is  not 
the  limit  of  their  rights,  and  that  they  are  entitled  to  call  upon  the 
defendant  to  pay,  to  the  Company,  the  profit  derived  by  him  on  the 
sale  of  these  shares  at  a  premium.  If  the  matter  rested  on  these 
facts  alone,  consistently  with  the  rules  of  equity,  daily  administered 
by  this  Court,  there  could  be  no  question  as  to  the  course  to  be 
adopted,  and  the  decree  to  be  made.  If  these  shares  were  the 
property  of  the  defendant,  he  was  entitled  to  make  what  profit  he 
could  of  them  for  his  own  private  advantage.  If,  on  the  other 
hand,  they  were  the  property  of  the  Company,  he  was  bound  to 
account  to  the  Company  for  every  shilling  of  the  profit  derived 
from  the  sale  of  them.     To  determine  in  what  character  he  held 
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these  shares,  it  is  necessary  to  recur  once  more  to  what  took  place 
at  the  meeting  in  January,  1846.     The  resolution  says,  that  the 
12,050  shares  were  to  be  "  at  the  disposal  of  the  directors ;  "  the 
defendant  contends  that  the  meaning  of  these  words,  unassisted  by 
the  observations  he  made  previous  to  the  adoption  of  the  resolution, 
is  plain,  and  that  they  mean,  that  the  directors  might  do  what  they 
pleased  with  these  shares,  and  that  the  meeting  intended  to  give 
them  to  the  directors,  for  their  own  use  and  advantage ;  but  that 
whether  this  were  so  or  not,  that,  at  least,  it  was  intended,  that  no 
account  should  ever  be  required  as  to  the  mode  in  which   the 
directors  did  dispose  of  them ;  and  further,  he  contends,  that  it 
was  well  known,  and  is  the  common  case  of  the  plaintiflFs  and 
defendant,  that  he,  as  chairman,  did  in  fact  constitute  the  whole 
practical  board  of  direction  of  the  Company,  so  that  an  intention  to 
put  these  shares  at  the  *disposal  of  the  directors  was,  in  truth,  an 
intention  to  put  them  at  the  disposal  of  himself,  the  chairman ; 
that  this  was  so  understood  by  every  one  present  at  the  meeting ; 
and  that,  if  it  were  not  manifest  on  the  face  of  the  resolution,  it 
was  made  so  by  the  observations  which  he  addressed  to  the  meeting 
previous  to  its  adoption.      If  this  be  once  established,  then  he 
contends    that   all    difficulty  ceases,   for    that    this    course    was 
sanctioned  by  the  fourth  section  of  the  statute  of  9  Vict.  c.  66, 
which  was  afterwards  passed  in  that  year,  and  which  enacted,  that 
these  shares  were  to  be  distributed,  in  such  manner,  as  a  general 
meeting  of  the  Company  should  have  directed,  or  might  thereafter 
direct.     Upon  the  construction  of  the  resolution,  unassisted  by  the 
observations  of  the  chairman,  I  have  not  come  to  the  conclusion  so 
suggested  ;  the  directors  are  persons  selected  to  manage  the  aflfairs 
of  the  Company,  for  the  benefit  of  the  shareholders ;  it  is  an  oflSce 
of  trust,  which,  if  they  undertake,  it  is  their  duty  to  perform  fully 
and  entirely.    A  resolution  by  shareholders  therefore,  that  shares 
or  any  other  species  of  property  shall  be  at  the  disposal  of  directors, 
is  a  resolution  that  it  shall  be  at  the  disposal  of  trustees ;  in  other 
words,  that  the  persons  intrusted  with  that  property  shall  dispose 
of  it,  within  the  scope  of  the  functions  delegated  to  them,  in  the 
manner  best  suited  to  benefit  their  cestuis  que  trust ;  to  construe 
these  words  as  importing  a  gift  to  the  directors  for  their  individual 
advantage,  or  as  investing  them  with  a  secret  and  irresponsible 
trust,   would,   in  my  opinion,   be  impossible,  unless   they  were 
coupled  with  clear  and  unambiguous  expressions  to  that  effect. 
In  the  absence  of  any  such  expressions,  not  only  the  obligation  of 
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discharging  the  duty  lies  on  the  persons  accepting  the  trust,  but 
also  the  further  obligation  of  accounting  for  their  discharge  of  it  to 
their  cestuis  que  trust,  whenever  required.  I  turn,  therefore,  to 
the  observations  made  by  the  defendant  at  *this  meeting,  for  the 
purpose  of  ascertaining,  whether  they  contained  such  an  intimation 
of  the  purposes  for  which  these  shares  were  left  at  the  disposal  of 
the  directors,  as  the  defendant  contends  for;  and  in  doing  so,  I 
assume  in  the  defendant's  favour  (without  in  any  way  deciding  it), 
that  the  meaning  of  the  resolution  can  be  varied  by  such  observa- 
tions. Having  attentively  read  these  observations,  I  find  nothing 
in  them  to  shake,  but,  on  the  contrary,  much  to  confirm  the  con- 
struction which  the  language  of  the  resolution  bears  when  taken 
alone.  The  expressions  relied  upon  are  these.  (His  Honour  read 
the  fiirst  and  second  resolutions.) 

If  in  consequence  of  these  observations,  the  directors  or  even  the 
defendant  had  distributed  the  shares  in  question,  or  any  portion 
of  them,  to  the  landowners  of  the  district  referred  to,  or  to  such 
other  persons  as  were  interested  in  that  district,  and  who,  but  for 
such  distribution,  would  have  offered  serious  opposition  to  the 
passing  of  the  bill,  and  it  were  now  sought  to  make  the  directors 
liable  for  the  premiums  which  they  might  have  obtained  by  the 
sale  of  these  shares,  if  they  had  sold  them  instead  of  so  distributing 
them,  I  could  understand  the  force  of  the  argument  used  and 
dilated  upon,  and  of  the  complaint  made  by  the  counsel  for  the 
defendant,  that  the  claim  of  the  plaintiffs  was  inconsistent  with 
good  faith.  But  of  the  5,000  shares,  the  profits  arising  from  the 
disposal  of  which  constitute  the  matter  for  which  the  plaintiffs 
require  the  defendant  to  account,  not  one  is  shown  to  have  been 
given  to  any  landowner  or  to  any  other  person  interested  in  the 
district  referred  to,  with  the  exception  of  the  defendant  himself. 
To  contend,  in  the  face  of  these  expressions,  that  the  assembled 
shareholders  must  have  understood  and  meant,  by  their  resolution, 
to  convey,  that  these  shares  were  to  be  at  the  disposal  either  of  the 
directors  *or  of  the  defendant  (assuming  the  words  synonymous), 
and  that  he  might,  if  he  pleased,  put  into  his  own  pocket,  the  whole 
of  the  profit  to  be  derived  from  them,  appears  to  me  incomprehen- 
sible. It  is  admitted,  that  at  that  time,  it  was  well  known,  that  the 
scrip  when  issued  would  bear  a  high  premium,  probably  upwards 
of  101.  per  share.  If  the  shareholders  meant  what  is  contended  for 
on  behalf  of  the  defendant,  they  must  have  meant  to  enable  the 
defendant  to  put  into  his  own  pocket  upwards  of   100,000i.,  of 
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which  sum  they  might  have  had  the  benefit,  either  collectively  or 
individually,  and  they  must  also  have  intended,  when  they  did 
this,  to  have  desired  to  relinquish  all  claim  to  the  grace  and 
liberality  of  making  a  gift  to  their  chairman  or  of  conferring  a 
favour  upon  him,  and  must,  therefore,  have  resolved  to  accomplish 
it  in  a  covert  and  secret  manner,  without,  as  far  as  I  can  perceive, 
any  assignable  motive  for  so  doing.  I  have  looked  in  vain  for  a 
single  expression  to  show  that  the  defendant  sought  to  derive,  or 
that  he  intended  the  meeting  to  believe  that  he  individually  was  to 
derive,  the  slightest  advantage  from  these  shares  being  placed  at 
his  disposal.  It  is  true  that  he  was  a  large  landowner  on  the  line, 
but  one  of  the  claims  urged  by  him  to  the  gratitude  of  the  Company, 
to  which  I  shall  presently  have  to  advert,  is,  that  he  purchased  this 
estate,  with  a  view  of  disarming  the  opposition,  which  might  have 
been  expected  had  it  remained  in  the  possession  of  the  former 
owner.  But,  in  the  first  place,  there  is  no  evidence  to  induce  me 
to  suppose,  that  the  Duke  of  Devonshire,  the  former  owner,  would 
have  opposed  this  bill  in  Parliament ;  and  secondly,  if  there  were, 
it  is  plain,  that  the  opposition  of  the  owner  was  not  disarmed  but 
made  more  dangerous,  if  the  chairman  of  the  Company  was  to  fill 
the  double  character  of  trustee  for  the  shareholders  on  the  one 
hand,  and  of  landowner,  whose  opposition  was  to  be  ^bought  off, 
on  the  other.  In  my  opinion,  the  expressions  to  which  I  have 
referred,  vague  and  indefinite  as  they  are,  at  the  best,  have  no 
meaning  when  addressed  to  a  body  of  shareholders,  unless  they  are 
understood  to  infer,  that  the  distribution  of  shares  was  to  benefit 
the  Company,  by  the  conciliation  of  landowners  and  of  persons 
interested  in  the  district  through  which  the  railway  was  to  pass, 
not  for  the  purpose  of  making  a  gratuity  to  them,  at  the  mere 
expense  of  the  Company,  but  for  the  purpose  of  benefiting  the 
Company,  by  applying  the  shares  in  order  to  remove  impediments 
that  might  arise,  by  the  opposition  of  persons  of  that  description, 
and  who  were  not,  from  their  position,  bound,  as  the  defendant 
was,  to  do  all  in  their  power  to  assist  the  plan  of  the  Company.  It 
does  not,  in  my  opinion,  in  the  slightest  degree,  shake  or  alter  the 
conclusion  to  which  I  have  come  on  this  part  of  the  subject,  that, 
in  1843,  a  large  number  of  shares  were,  in  another  line  of  railway 
from  York  to  Scarborough,  (forming,  as  I  was  informed,  a  separate 
Company,  though  connected  with  this)  put  expressly  at  the  disposal 
of  the  defendant,  who  was  the  chairman.  In  that  case,  two  of  the 
shareholders  objected  that  this  was,  in  truth,  putting  a  large  sum 
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of  money  belonging  to  the  Company,  amounting  to  many  thousand 
I>ouncls,  into  the  pocket  of  Mr.  Hudson.  The  meeting  discussed 
that  question,  and  thought  that  Mr.  Hudson's  services  had  been 
such,  that  he  deserved  that  gratuity,  and  accordingly  decided,  that 
the  present  should  be  made  to  him,  which  was  accordingly  done. 
Had  anything  of  a  similar  description  occurred  at  the  meeting  in 
January,  1846,  if  one  of  the  shareholders  had  then  addressed  the 
meeting,  and  said  that ''  the  directors  "  means  ''  Mr.  Hudson,"  that 
putting  12,050  shares  at  the  disposal  of  the  directors  is  putting 
them  at  the  disposal  of  Mr.  Hudson, — that  the  shares  will  certainly 
be,  on  the  issue  of  the  scrip,  at  a  premium  of  not  *less  than  10/. 
per  share,  and  that  this  is,  in  fact,  a  resolution  putting  120,500Z.  in 
the  pocket  of  Mr.  Hudson;  if  any  shareholder  had  made  such 
observations  as  these  to  the  meeting,  and  if  that  purpose  had  been 
avowed  by  Mr.  Hudson  to  the  meeting  in  January,  1846,  as  it  had 
been  at  the  meeting  of  the  shareholders  of  the  Scarborough  branch 
in  1 843,  and  if,  after  all  this,  the  meeting  had  determined  to  make 
that  present  or  gratuity  to  Mr.  Hudson,  in  consideration  of  his 
services  to  the  Company,  then  would  have  arisen,  in  this  case,  the 
ulterior  question,  which  seems  never  to  have  been  mooted  in  1843, 
and  which,  in  my  opinion,  it  is  not  necessary  here  to  decide,  viz., 
the  question  whether  a  public  meeting  of  shareholders  has  the 
power,  within  the  scope  of  the  Act  of  Parliament  and  the  partner- 
ship thereby  created  and  incorporated,  to  bind  absent  persons,  or 
even  a  minority,  in  thus  disposing  of  the  funds  of  the  Company. 
That  question  does  not,  in  my  opinion,  arise  in  the  present  case, 
but  I  am  anxious  that  nothing  should  fall  from  me  to  lead  to  the 
conclusion,  that  this  Court,  consistently  with  the  principles  which 
it  administers,  could  sanction  such  a  proceeding.  The  duties  and 
powers  of  the  directors  and  the  shareholders  are  defined,  with 
reasonable  accuracy,  in  the  statutes  applicable  to  this  subject ;  and 
the  proper  and  becoming  mode  of  proceeding  in  the  case  of  services 
as  great  as  can  be  conceived,  and  as  are  here  said  to  have  been  per- 
formed by  Mr.  Hudson,  is,  that  the  individual  shareholders  should, 
from  their  private  funds  or  shares,  contribute  such  sums  of  money, 
or  give  such  shares,  as  each  may  think  fit  towards  creating  a 
gratuity  to  reward  such  persons. 

But  then  it  is  contended,  on  the  part  of  Mr.  Hudson,  that  the 
premiums  on  these  shares  formed  no  part  of  the  property  of  the 
Company ;  that  the  capital  was  fixed  by  *the  statute,  and  could 
not  be  increased ;  that  the  capital  was  one  million  and  a  quarter. 
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and  no  more;  and  that  if  these  shares  were  allotted,  and  the 
deposit  and  calls  paid  upon  them,  it  was  no  concern  of  the  Company 
by  whom  they  were  paid,  and  that  the  capital  of  the  Company 
would  remain  the  same.  I  have  not  come  to  that  conclusion. 
I  think  it  immaterial  to  consider,  whether  the  profits  derived  from 
the  disposal  of  the  12,050  shares  ought  to  be  treated  as  capital  or 
income.  The  statute  expressly  states,  that  the  shares  shall  be 
distributed,  in  such  a  manner  as  a  general  meeting  shall  have 
directed  or  shall  direct ;  and  if  the  general  meeting  had  converted 
this  profit  into  capital,  or  if  they  had  divided  it  amongst  themselves, 
as  part  of  the  profits,  they  had,  under  the  Act,  the  power  to  do  so. 
The  Act  therefore  has  sanctioned  the  resolution;  and,  in  my 
opinion,  the  fair  construction  of  the  resolution  was  this  :  the  shares 
are  left  to  be  disposed  of  by  the  directors,  according  to  their  judg- 
ment and  discretion,  as  they  may  consider  best  for  the  interest  of 
the  Company ;  that  is,  for  the  interest  of  the  shareholders  of  the 
Company.  The  directors  were  not,  I  think,  intended  to  be  made 
liable,  in  case,  through  an  error  of  judgment,  they  had  disposed  of 
some  of  the  shares,  in  a  manner  which  ultimately  turned  out  not 
beneficial  to  the  Company,  although  it  seemed  to  be  so,  when  they 
parted  with  them.  They  were  not,  I  think,  intended  to  be  made 
liable,  in  case  they  had,  through  an  error  of  judgment,  omitted  to 
realize  advantages  from  them,  which  might  have  been  obtained ; 
but  they  were,  in  my  opinion,  bound  to  be  ready,  at  all  times,  to 
explain  their  conduct  in  this  matter  to  the  shareholders,  and,  above 
all,  on  no  principle  could  they  derive  to  themselves  directly  or 
indirectly  any  personal  or  pecuniary  advantage  from  the  mode  in 
which  they  might  dispose  of  these  shares.  This  is,  in  my  opinion, 
the  fair  construction  of  the  resolution,  and  it  is  the  only  *one 
which  is  consistent  with  equity,  and  the  principles  on  which  this 
Court  acts  in  matters  of  trust.  Such  also  appears  to  have  been  the 
construction  which  the  plaintiffs  have  put  on  it,  for  no  complaint  is 
made  in  respect  of  shares  to  the  number  of  1,800,  forming  part  of 
the  12,050  shares,  which  seem  to  have  been  disposed  of  in  a 
manner  which,  whether  beneficial  or  not  to  the  Company,  has  not 
produced,  and  was  not  intended  to  produce,  any  personal  or 
pecuniary  advantage  to  the  defendant,  or  to  any  of  the  directors. 

The  defence  I  have  hitherto  been  considering  affects  the  whole 
relief  sought  by  the  plaintiffs,  and  their  title  to  require  an  account 
of  anything ;  but  if  the  defendant  fails,  as  in  my  opinion  he  does, 
in  establishing  it,  he  then  sets  up  a  separate  defence,  applicable,  in 
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detail,  to  di£ferent  portions  of  the  shares  disposed  of  by  him.  In 
the  first  place,  he  says,  that  though  the  argument  urged  on  his 
behalf,  which  I  have  hitherto  been  considering,  \you1d  apply  in 
terms  to  the  whole  number  of  5,000  shares  disposed  of  by  him,  he 
does  not  seek  to  retain  the  profits  on  all  these  shares  for  his  own 
advantage.  The  way  in  which  the  case  is  put  by  him,  or  by  his 
counsel,  is  this :  The  number  of  shares,  the  misapplication  of  which 
is  complained  of  by  the  bill,  is  5,105 ;  2,300  of  these  the  defendant 
says  he  sold  for  the  benefit  of  the  Company ;  and  though,  as  he 
contends,  he  might  claim  for  himself  the  benefit  derived  from  them, 
that  he  does  not  seek  to  do  so,  but  says  that  he  is,  and  always  has 
been,  content,  that  the  Company  should  have  the  profit  derived  from 
them ;  and  as  evidence  of  this,  he  refers  to  the  fact,  that  on  the 
16th  of  July,  1848,  he  paid  16,000/.  to  the  credit  of  the  Company, 
which  is,  what  he  calculates  to  have  been,  the  profit  derived  from 
the  sale  of  these  2,800  shares.  The  remaining  number  of  shares  he 
thus  disposes  of :  1,105  shares  were,  he  *says,  applied  to  the  use  of 
various  persons  whose  names  he  does  not  mention,  in  order  to 
secure  or  reward  services  which  he  refuses  to  state.  The  remainder, 
consisting  of  1,700  shares,  he  admits  he  applied  for  his  own  use ; 
and  he  justifies  and  insists  on  his  right  so  to  do,  as  being  only  a 
just  and  barely  an  adequate  reward  for  the  services  rendered  by 
him  to  the  Company.  With  respect  to  the  2,300,  it  is  plain,  even  if 
the  observations  I  have  already  made  did  not  apply,  that  he  has 
submitted  to  account,  and  that  he  must  account  accordingly,  and 
that  in  taking  such  account,  he  must  be  allowed  the  16,000Z.  he  has 
paid,  in  that  respect,  together  with  all  just  allowances.  With 
respect  to  the  1,105,  it  is  insinuated  in  the  pleadings,  and  openly 
asserted  at  the  Bar,  that  some  secret  service-money  of  this  descrip- 
tion is  essential,  for  the  purpose  of  enabling  the  promoters  of  a  bill 
to  pass  it  through  Parliament,  and  that  the  services  performed,  and 
the  persons  rewarded  for  the  performance  of  them,  must,  necessarily 
and  as  an  indisputable  condition,  be  kept  concealed ;  and  this  was 
pushed  so  far  as  to  say,  that  various  persons  who  would  be  too  high- 
minded  to  take  a  bribe,  in  the  shape  of  money,  for  assistance  to  be 
rendered  in  Parliament,  would  not  scruple  to  accept,  at  par,  shares, 
capable  of  being  sold  in  the  market  at  a  premium  as  a  remuneration 
for  the  same  services.  Whether  this  be  true  or  not,  I  am  unable 
to  state.  I  can  only  state,  that  having  had  some  experience  in 
Parliament,  I  do  not  believe,  that  an  attempt  to  resort  to  any  such 
means  is  necessary  or  useful,  for  the  i^urpose  of  furthering  the 
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progiess  of  a  bill  in  Parliameut.  I  am  sure,  that  if  practicable,  it 
is  a  highly  improper  application  of  money  or  shares,  and  that  this 
Court  will  not  attend  to  the  suggestion  of  such  a  mode  of  application, 
as  an  excuse  for  not  rendering  an  account. 

If  the  defendant  has  applied  the  property  of  the  Company  in  a 
manner  which  will  not  bear  the  light,  and  for  purposes  which  can 
not,  with  propriety,  be  stated  even  to  the  shareholders  of  the  Com- 
pany, and  which  purposes  have  not  been  distinctly  sanctioned  by 
them,  the  defendant  must  bear  the  consequences;  and  if  he  be 
charged  with  the  receipt  of  the  money,  he  cannot  discharge  himself 
by  suggestions  of  any  such  application  of  any  portion  of  it. 

With  regard  to  the  remaining  number  of  1,700  shares  the  defen- 
dant avows,  that  he  has  applied  to  his  owii  use ;  and  it  is  contended 
by  him,  and  by  his  counsel  on  his  behalf,  that  regard  being  had  to 
the  services  he  had  performed,  and  the  scanty  nature  of  the  salary 
he  received  as  chairman,  the  remuneration  to  which  he  thus  helped 
himself  was  but  a  meagre  and  inadequate  return,  for  the  advantages 
he  had  conferred  upon  the  Company.  If  this  plea  were  admissible 
at  all,  it  would  be  incumbent  upon  me  to  go  through,  in  detail,  the 
services  rendered  by  the  defendant,  and  having  done  this,  then  to 
inquire  what  benefits,  in  the  shape  of  remuneration,  the  defendant 
had  received  for  these  services,  which  would  necessarily  include  any 
cases,  if  any  existed,  of  voluntary  remuneration  by  the  shareholders, 
in  their  individual  character,  such  as  that  which  occurred  in  the 
Scarborough  branch,  to  which  the  defendant  has  pointedly  called 
my  attention.  But,  in  truth,  the  plea  is  wholly  inadmissible. 
When  Mr.  Hudson  accepted  the  office  of  chairman,  he  knew  that 
the  salary  was  not  more  than  11.  per  week,  and  yet  he  was  content 
to  give  his  services  on  that  footing.  He  might  possibly  have  con- 
sidered, that  the  station  and  influence  acquired  in  the  position  of 
chairman  of  the  York  and  North  Midland  Railway  was  a  remunera- 
tion for  the  time  and  labour  bestowed  by  him,  even  if  his  ^services 
were  not  paid  by  any  salary  at  all ;  but  whether  this  were  so  or  not, 
it  is  the  duty  of  every  man  who  accepts  any  situation,  to  perform 
the  duties  of  it  thoroughly  and  entirely.  If  they  require  his  whole 
time  and  attention,  it  is  his  duty  to  give  that  whole  time  and  atten- 
tion to  the  due  discharge  of  them.  This  Court  can  never  countenance 
a  person  who  is  placed  in  a  fiduciary  situation,  in  retaining,  for  his 
own  benefit,  sums  of  money  which  have  come  to  his  hands,  or  have 
been  acquired  by  him  in  that  character,  although  the  acquisition  of 
those  sums  is  due  to  his  own  exertions,  on  the  suggestion,  that  his 
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services  were  worth  more  than  what  was  paid  for  them,  and  that  he 
was  himself  entitled  to  ascertain  and  determine  the  just  measure  of 
their  value.  If  this  principle  were  allowed,  I  know  not  what  there 
would  be,  to  prevent  any  clerk  from  retaining  the  property  of  his 
master,  on  the  plea  that  his  master  had  not  adequately  rewarded 
his  great  and  meritorious  services. 

If  all  these  defences  fail,  then  another  head  of  defence  is  brought 
forward,  which  is,  that  of  acquiescence  by  the  plaintiffs.  It  is 
contended,  that  they  knew  and  did  not  complain  of  the  appropria- 
tion of  shares  for  many  years,  and  that,  consequently,  they  must 
be  taken  to  have  assented  to  it.  The  facts  which  are  said  to  amount 
to  acquiescence  are  those  to  which  I  have  already  shortly  adverted 
and  which  are  as  follows :  the  Share  Begister  Books  were  produced 
to  the  general  half-yearly  meetings  in  January  and  July,  1847,  and 
in  January  and  July,  1848.  In  all  of  them,  the  list  of  the  share- 
holdei-s  is  continued  down  to  and  including  the  letter  Z.  After 
this,  there  appears  in  the  book  which  was  produced  at  the  general 
meeting  in  January,  1847,  an  entry  of  9,610  shares,  in  the  name  of 
Mr.  Hudson.  At  the  close  of  the  list  in  the  book  produced  in  July, 
1847,  a  similar  entry  appears  in  the  same  place,  but  the  ^number 
of  shares  is  reduced  to  8,591.  In  January,  1848,  a  similar  entry 
of  5,141  shares,  and  in  July,  1848,  a  similar  entry  of  4,991  shares, 
which  is  the  remainder  of  the  12,050  shares,  which,  as  I  have 
already  stated,  remained  unappropriated,  at  the  time  when  Mr. 
Hudson  ceased  to  be  a  director  of  the  Company.  These  entries 
were  open  to  the  inspection  of  all  the  shareholders  present  at  those 
meetings.  They  must,  therefore,  it  is  said,  be  considered  to  have 
read  them,  and  thereby  to  have  become  cognizant  of  the  fact,  that 
the  shares  were  allotted  to  Mr.  Hudson ;  and  as  they  have  taken  no 
step  in  consequence,  they  must  be  considered  to  have  acquiesced  in 
this  appropriation,  and  therefore  they  cannot  now  disturb  or  com- 
plain of  it.  I  abstain  from  considering  whether  any  acquiescence 
to  bind  a  Company  could  be  inferred,  in  the  absence  of  any  positive 
act  of  that  character,  from  the  circumstance,  that  any  individual 
shareholder  might  have  seen  such  an  entry,  on  four  successive 
half-yearly  occasions,  the  first  of  which  is  les»  than  three  years 
before  the  bill  was  filed ;  because  I  think  it  obvious,  that  these 
entries  have  not  the  effect  contended  for.  The  place  and  manner 
of  the  entry  show,  clearly,  that  these  were  the  unappropriated 
shares  which  were  to  be  at  the  disposal  of  the  directors ;  if  they 
had  been  appropriated  to  Mr.  Hudson,  they  would  have  appeared 
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attached  to  his  name,  in  the  list,  in  its  regular  and  alphabetical 
place ;  and  so  far  was  it  from  being  considereil,  that  this  was  an 
appropriation  of  these  shares  to  Mr.  Hudson,  it  is  the  common 
case  both  of  the  plaintififs  and  of  the  defendant,  that  the  last  entry 
of  4,991  describes  the  shares  remaining  at  the  disposal  of  the 
directors,  and  which  had  never  been  appropriated  by  them,  either 
to  Mr.  Hudson  or  to  any  other  person.  If  the  first  entry  be  good, 
to  show  that  9,610  shares  had  been  appropriated  to  Mr.  Hudson, 
then  the  last  entry  is  equally  good,  to  show  that  the  *4,991  shares 
were  appropriated  to  Mr.  Hudson,  in  which  case,  he  would  have 
been  liable  to  pay  the  deposit  and  the  calls,  which  would,  in  that 
event,  have  accrued  due  on  such  shares,  and  all  which  would  be 
now  due  from  him ;  but  no  such  deposit  or  call  has  ever  been 
paid  or  demanded,  nor  has  any  dividend  ever  been  declared  on 
these  shares ;  they  are,  in  truth,  plainly  the  balance  of  the  12,050 
shares  unappropriated  by  the  Company,  and  which  were  entered  in 
the  name  of  the  chairman  of  the  Company,  at  the  conclusion  of  the 
share  list,  in  order  so  to  designate  them.  Whether  this  was  the 
correct  form  of  entry,  or  whether  the  more  proper  form  would  not 
have  been,  to  have  entered  the  shares  to  the  directors  of  the  Com- 
pany, it  is  not,  in  my  opinion,  for  the  purposes  of  this  suit,  material 
to  inquire.  I  am  of  opinion,  therefore,  that  so  far  as  regards  the 
East  and  West  Biding  Extension  shares,  the  defences  set  up  by  the 
defendant  fail,  and  that  he  must  account  to  the  plaintiffs,  for  the 
profits  derived  by  him  from  his  disposal  of  these  shares. 

I  bave  now  to  consider  the  case  of  the  Hull  and  Selby  Railway 
shares  on  this  subject.  The  facts  appear  to  be  these.  In  July, 
1846,  an  Act  was  passed,  which  authorized  the  York  and  North 
Midland  Bailway  Company  to  purchase  the  Hull  and  Selby  Hall- 
way, and  also  to  raise  the  additional  capital  necessary  for  this  pur- 
pose, not  exceeding  2,000,000/.,  by  the  creation  of  new  shares,  accord- 
ing to  the  directions  of  any  past  or  future  general  meeting,  specially 
convened  for  this  purpose.  In  October,  1846,  the  York  and  North 
Midland  Railway  Company,  at  a  meeting  specially  convened  for 
this  purpose,  came  to  a  resolution  to  purchase  the  Hull  and  Selby 
Railway,  and  to  raise  the  capital  necessary,  by  the  creation  of  62,950 
shares,  which  were  to  be  issued  in  the  following  manner ;  each 
shareholder  of  the  York  and  North  Midland  Railway  Company  *was 
entitled,  if  he  pleased,  to  take  one  of  these  shares  for  every  share 
of  50/.,  or  any  two  shares  of  25Z.  each  held  by  him  in  the  York  and 
North  Midland  Railway  Company.     The  number  of  shares  in  the 
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Hull  and  Selby  Railway  required  for  this  purpose,  if  every  share- 
holder took  the  full  number  of  shares  he  was  entitled  to,  was  58,014, 
leaving  a  balance  oi  4,936   unappropriated  in  the  hands  of  the 
Company.     I  have  not  ascertained  the  exact  accuracy  of   these 
numbers,  nor  is  it  material  for  the  purposes  of  my  present  decision. 
The  bill  complains,  that  many  of  these  shares  were  sold  by  the 
defendant,  for  his  own  purposes,  and  according  to  the  evidence,  it 
appears,  that  1,912}  shares  were,  from  time  to  time,  allotted  to 
various  persons,  who  were  mere  nominees  of  the  defendant,  were 
sold  by  brokers  in  the  market  for  various  sums,  but  always  at  a 
premium,  and  that  the  produce  has  been  paid  to  the  account  of  the 
defendant  at  his  bankers,  or  applied   according  to  his  direction. 
The  question  is,  whether  the  defendant  is  bound  to  account  to  the 
Company  for  the  profit  thus  realized  by  him.    After  the  observa- 
tions I  have  made  respecting  the  East  and  West  Biding  Extension 
shares,  very  little  need  be  said  to  explain  my  decision  with  refer- 
ence to  the  Hull  and  Selby  shares.     The  question  is  governed  by 
the  principles,  I  have  already  stated  to  be  applicable  to  the  trans- 
action relative  to  the  disposal  of  the  East  and  West  Biding  Exten- 
sion shares.    In  truth,  if  what  took  place  at  the  meeting  in  January, 
1846,  and  the  resolution  then  passed  by  the  meeting,  could  be  con- 
sidered as  any  justification  for  the  course  adopted  by  the  defendant, 
with  reference  to  the  East  and  West  Biding  Extension  shares,  that 
justification  is  wanting,  so  far  as  regards  the  Hull  and  Selby  shares. 
There  was  no  resolution  of  any  general  meeting  respecting  these 
unappropriated  shares.    There  was  no  observation  made  at  any 
general  meeting  by  the  chairman,  or  by  any  of  the  ^directors,  con- 
cerning them.    They  were  simply  unappropriated  shares  in   the 
hands  of  the  Company,  which  the  defendant  caused  to  be  appro- 
priated to  whomsoever  he  pleased,  when  he  pleased,  and  sold  for 
his  own  advantage,  as  he  pleased.     In  fact,  the  defence  of  the  con- 
duct of  the  defendant,  relative  to  the  Hull  and  Selby  shares,  has 
been  but  slightly  insisted  upon  by  the  defendant's  counsel.    All 
that  has  been  urged,  on  that  head,  is  reducible  to  this  argument, 
viz.  the  defendant  was,  for  the  reasons  already  urged,  entitled  to 
be  considered  as  the  allottee  of  the  extension  shares,  the  disposal  of 
which  is  complained  of  by  the  plaintiffs,  and  being  so  entitled,  then 
these  shares  in  the  Hull  and  Selby  Bailway  are  no  more  than  the 
number  properly  allotted  to  him,  in  respect  of  these  East  and  West 
Biding  Extension  shares,  which  formed  part  of  the  general  stock 
and  capital  of  the  York  and  North  Midland  Bailway  Company. 
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Assuming  this  argument  to  be  correct,  the  determination  of  this 
question  must  depend  on  the  decision  to  which  the  Court  may  have 
come,  with  regard  to  the  former  shares.  Even  if  I  were  to  accede 
to  that  view  of  the  case,  it  is  obvious,  that  if  my  former  decision 
be  correct,  the  defendant  can,  in  no  respect,  be  considered  as  the 
allottee  of  the  extension  shares  disposed  of  by  him,  but  that  he  must, 
with  reference  to  them,  be  considered  in  the  h'ght  of  the  servant  of 
the  Company,  who  has  taken  advantage  of  his  situation  to  dispose, 
for  his  own  benefit,  of  property  of  the  Company,  intrusted  to  him 
for  different  purposes,  and  for  which  he  must  be  made  to  account. 
And  it  follows,  of  necessity,  from  the  same  principles  and  upon  the 
same  grounds,  which  I  have  already  expressed  with  reference  to 
them,  that  he  must  be  compelled  to  account  for  the  profit  derived 
by  him  from  the  sale  of  the  Hull  and  Selby  shares,  remaining 
unappropriated  in  the  hands  of  the  Company. 

The  result  therefore  is,  that,  in  my  opinion,  the  plaintiffs  are 
entitled  to  relief,  in  this  suit,  on  both  branches  of  complaint,  and 
that  a  decree  must  be  made  to  this  effect :  Declare  that  the  defen- 
dant is  a  trustee  for  the  York  and  North  Midland  Railway  Com- 
pany, of  the  shares  in  the  East  and  West  Riding  Extension  Rail- 
ways, and  in  the  Hull  and  Selby  Railway,  disposed  of  by  him,  or 
by  his  order,  in  his  character  of  chairman  or  director  of  the  said 
Company. 

Declare  that  the  defendant  is  bound  to  account  to  the  plaintiffs 
for  all  profits  derived  from  the  sale  and  disposal  of  such  shares 
respectively. 

Take  an  account  of  all  the  monies  produiced  by  or  arising  from 
the  sales  of  all  the  East  and  West  Riding  Extension  shares,  and 
Hull  and  Selby  Railway  shares  respectively,  disposed  of  by  the 
defendant,  or  by  his  order,  or  for  his  use ;  and  in  taking  such 
account,  the  defendant  is  to  be  charged  with  interest,  at  51.  per 
cent,  on  the  sums  so  received  by  or  paid  to  him,  or  to  his  order,  or 
for  his  use,  from  the  time  when  the  same  and  every  part  thereof 
were  and  was  received  and  paid  respectively.'  And  in  taking  such 
account,  the  defendant  is  to  have  credit  for  all  sums  paid  by  him 
to  or  for  the  use  of  the  Company,  in  respect  of  such  shares  respec- 
tively.   And  he  is  also  to  have  all  just  allowances. 

Subject  to  any  observations  from  counsel,  as  to  the  mode  of 
carrying  the  views  I  have  expressed  into  effect,  I  am  of  opinion, 
that  this  is  the  best  form  of  the  decree.  I  must  give  interest  at 
61.  per  cent,  against  the  defendant,  because  if    my  decision    be 
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correct,  he  is  a  trustee,  who  has  been  deriving  profit  from  the 
property  of  his  cestuis  que  trust.  The  form  also  in  which  I  have 
directed  *the  account  will  render  it  unnecessary,  to  give  any  special 
directions  as  to  the  interest  on  calls,  due  in  respect  of  these  shares 
disposed  of  by  the  defendant,  but  which  calls  were  left  unpaid,  for 
some  period  of  time  after  they  had  become  due.  I  am  also  of 
opinion,  that  I  cannot  charge  the  defendant  with  the  value  in  the 
market  of  any  shares,  at  the  time  of  the  issue,  which  shall  not 
appear  to  have  been  actually  sold.  If,  on  taking  the  account  it 
should  appear,  that  shares  have  been  actually  sold  for  the  defen- 
dant, but  the  exact  time  when,  and  the  price  for  which  they  were 
sold,  cannot  be  ascertained,  in  such  case  it  will  be  proper  to  fix  the 
defendant  with  the  average  price  which  the  shares  bore,  during 
the  period  within  which  the  sale  is  ascertained  to  have  taken 
place. 

As  the  expense  of  this  suit,  up  to  this  point,  has  been  principally 
occasioned  by  the  defendant  resisting  his  liability  to  account,  he 
must  pay  the  costs  of  the  suit,  up  to  and  including  the  hearing,  but 
the  costs  of  the  rest  of  the  suit  will  depend  upon  the  result  of  the 
account. 

[A  later  report  under  the  same  name  in  18  Beav.  70,  merely  relates 
to  a  point  of  practice  as  to  rehearing  in  Court  of  objections  to  a 
certificate  already  dispoaed  of  by  the  Judge  in  chambers.] 


The 
York  ahd 

North 
Midland 
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Company 

V. 

Hudson. 

[  ♦506  ] 


CABLE  V.  CABLE  (I). 

(16  Beav.  607—510.; 

A  testator  bequeathed  the  residue  to  his  wife  for  life,  with  remainder  to 
his  children  living  at  his  death,  and  if  there  should  be  none  (which 
happened),  then  he  directed,  **  that  immediately  after  his  wife's  decease,  it 
should  become  the  property  of  the  person  who  should  then  become  entitled 
to  take  out  administration  to  his  effects,  as  his  personal  representative," 
according  to  the  Statute  of  Distribution,  and  in  the  proportions  thereby 
pointed  out,  in  case  he  had  died  intestate  and  unmarried  "  :  Held,  that  the 
next  of  kin  at  the  death  of  the  testator,  and  not  those  at  the  death  of  the 
tenant  for  life,  were  entitled. 

William  Cable,  by  his  will,  dated  in  1829,  gave  his  residuary 

estate  and  e£feets  to  his  executors,  upon  trust  to  invest  and  pay  the 

interest,  &c.  to  his  wife,  Maria  Cable,  for  life,  and  after  her  decease, 

to  assign  it  to  his  children  living  at  his  decease.    But  in  case  he 

(1)  This  case  is  practically  covered      Ch.  D.  322 ;  affd.  4  App.  Cas.  448,  47 
by  Bullock  v.  Downes  (1860)  9  H.  L.  C.      L.  J.  Ch.  434,  37  L.  T.  520. 
1,   and  MorUmore  v.  Slater  (1877)   7 

16—2 


186a. 

Feb.  12. 

Rolli  Court. 
BOMILLY, 

M.B. 

[607] 
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Gable  should  have  no  child  at  his  death  (which  happened) ,  "  then  and  in 
Cable.  8^^^  ^^^^i  ^^^  directed,  that  the  said  stocks,  funds,  &c.  should,  from 
and  immediately  after  his  wife's  decease,  become  the  property  of 
the  person  or  persons,  who  should  then  become  entitled  to  take 
out  administration  to  his  effects,  as  his  personal  representative  or 
representatives,  according  to  the  provision  of  the  Statute  for  the 
Distribution  of  Intestates'  Effects,  and  in  the  proportion  pointed  out 
by  the  said  statute,  in  case  he  had  died  intestate  and  unmarried." 

The  testator  died  in  1882  without  having  any  child ;  his  wife 
survived  and  died  in  1851. 

On  her  death,  a  question  arose,  whether  under  the  ultimate 
limitation  in  the  testator's  will,  the  next  of  kin  at  his  death,  or 
his  next  of  kin  at  the  death  of  the  tenant  for  life,  were  entitled  to 
the  residue. 

It  appeared,  that  at  the  death  of  the  testator,  his  father,  Thomas 
Cable,  was  living,  and  was  his  sole  next  of  kin.  He  died  in  May, 
1840,  and  in  1851,  at  the  death  of  the  widow,  the  nephews  and 
nieces  of  the  testator  were  his  next  of  kin. 

[  608  ]  Mr.  Tayloi'  and  Mr.  CoUins^  for  the  plaintiff: 

The  next  of  kin  intended  by  the  testator  were  those  in  the  proper 
sense  of  the  term,  viz.,  those  at  the  testator's  death,  and  therefore 
his  father  alone  became  entitled  to  the  residue:  Gundiy  v. 
Pinniger  (i).  The  word  "  then  "  means  "  in  that  event,"  and  not 
"  at  that  time." 

Mr,  Anderson y  for  Robert  Gable,  the  administrator  de    bonis 
non  of  the  testator,  took  no  part  in  the  argument. 

Mr.  Lloyd  and  Mr.  Roach,  for  defendants,  who  took  the  same 
view  as  the  plaintiff.    *     *    * 

Mr.  R.  Palmer  and  Mr.  Freeling,  for  other  defendants  : 

The  death  of  the  tenant  for  life  was  the  period  at  which  the 
testator's  next  of  kin  were  to  be  determined.  The  case  of  Gundry 
V.  Pinniger  is  distinguishable  from  the  present.  Here  the  word 
''  then  "  occurs  twice  in  juxta-position,  and  must  be  construed,  in 
the  first  instance,  as  meaning  ''  in  case,"  and  in  the  second,  as 
expressive  of  the  time  at  which  the  next  of  kin  are  to  be  deter- 
'•  ♦fi09  ]      mined,  that  is,  the  death  of  the  widow :   Long  *v.  Blackall  (2) ; 

(1)  92  E.  E.  40  (14  Beav.  94 ;  1  D.  (2)  4  B.  E.  73  (3  Vee.  486). 

M.  &  a  602). 
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Jones  V.  Colbeck  (1) ;  Say  v.  Creed  (2)  ;  Holloway  v.  Holloway  (3) ; 
Butler  V.  BmhneU  (4).  The  words  ''  died  intestate  "  have  reference 
to  the  proportions  in  which  the  next  of  kin  are  to  take. 

Mr.  Collins,  in  reply. 

The  Master  of  the  Bolls: 

There  is  more  obscurity  in  this  case  than  in  Gundry  v.  PinnUier 
and  the  other  cases  cited ;  bat  the  safe  rule  in  construing  a  will  is, 
to  adhere,  if  possible,  to  the  established  meaning  of  words.  There 
is  always  a  difficulty  in  fixing  the  death  of  the  tenant  for  life  as 
the  period  at  which  the  next  of  kin  of  a  testator  are  to  be  deter- 
mined, for  in  so  construing  it,  you  must  introduce  the  words,  ''  if 
the  testator  had  died  then ; "  that  is,  the  sentence  must  run  thus : 
"  to  my  next  of  kin,  as  if  I  had  died  at  the  same  time  as  the  tenant 
for  life."  I  am  of  opinion,  that  the  word  ''  then  "  must  be  con- 
strued as  an  adverb  representing  an  event,  and  not  as  an  adverb 
of  time ;  that  is,  it  means  "  thereupon,"  and  the  fund  is  ''  there- 
upon, or  in  that  event,  to  be  distributed  in  the  proportions  directed 
by  the  statute,  as  if  I  had  died  intestate  and  unmarried."  If  I  do 
not  so  construe  the  sentence,  there  is  a  contradiction  between 
the  two  members  of  it ;  but  this  construction  renders  the  whole 
intelligible  and  clear,  whereas  if  the  other  be  adopted,  the  fund 
could  not  be  divided  in  the  same  proportions  as  directed  by  the 
statute.  This  construction  has  also  the  advantage  of  attributing  to 
the  expression  *''  next  of  kin  "  its  natural  signification,  that  is,  next 
of  kin  at  the  death  of  the  testator. 

The  word  ''  unmarried  "  strengthens  this  construction,  for  it 
seems  introduced  to  exclude  the  widow,  who  was  otherwise  provided 
for,  and  would,  but  for  this,  be  entitled,  under  the  statute,  at  the 
death  of  the  testator,  but  not  at  her  own  death. 


Cabli 
Cablb. 


[  •610  ] 


HARTLEY   v.  TUIBBER. 

(16  Beav.  510—516.) 

In  the  construction  of  a  gift  in  a  codicil,  the  Court  may  and  must  look 
at  the  previous  will  and  codicils. 

A  testator,  by  his  fourth  codicil  made  gifts  to  M.,  his  wife,  and  E., 
their  child,  and  also  to  a  boy,  F.,  and  in  this  codicil  he  spoke  of  E.  and  F. 
as  "the  children,'*  and  appointed  his  wife  their  guardian.     Hy  the  fifth 


(1)  6  R.  R.  207  (8  Ves.  38). 

(2)  71  B.  E.  238  (o  Hare,  580). 


(3)  5  R.  R.  81  (5  Ves.  399). 

(4)  41  R.  R.  64  (3  My.  &  K  232). 
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Habtley  codicil,  he  bequeathed  •1,000/.  to  M.  ''for  her  own  and  the  children*s 

«.  benefit."    The  man-iage  of  the  testator  with  M.  turned  out  to  be  invalid  : 

Tbibbeb.  Held,  that  by  the  term  ♦*  children"  in  the  fifth  codicil,  E.  and  F.  were 

meant. 

The  testator,  by  his  fourth  codicil,  dated  the  4th  of  February, 
1849,  made  the  following  bequest :  "  I  hereby  give  and  bequeath  to 
Marianne  Joseph,  now  my  wife,"  the  sum  of  1,OOOZ.,  &c.,  "  for  the 
benefit  of  herself  and  my  beloved  little  Emily,  our  child,  to  whom 
I  constitute  her  guardian.  And  I  likewise  bequeath  to  her  the 
further  sum  of  5002.,  for  the  use  and  benefit  of  the  dear  boy 
Frederick  B.  Hartley,  to  be  used  as  she  shall  think  fit.  And  I 
constitute  her  guardian  to  both  the  children,  in  full  confidence  she 
will  discharge  the  trust  faithfully ;  and  I  hereby  recommend  her 
and  these  children  to  the  affections  of  my  two  sisters,  whom  she 
[•511]  *truly  loves.  I  also  request  my  sister  to  give  her,  the  said 
Marianne,  my  wife,  the  sum  of  lOOZ.,  out  of  any  money  which  may 
be  in  the  house,  or  at  my  banker's  at  the  time  of  my  decease,  for 
her  present  expenses  of  herself  and  the  children." 

By  the  fifth  codicil  to  his  will,  dated  9th  of  March,  1851,  he 
expressed  himself  as  follows:  "I  hereby  give  and  bequeath  to  my 
beloved  wife  Maria  "  4,000Z.,  itc,  "  to  be  used  for  her  own  and  the 
children's  benefit,  as  she  shall,  in  her  judgment  and  conscience, 
think  fit." 

The  ceremony  of  marriage  had  been  performed  between  the 
testator,  and  the  lady  mentioned  by  the  testator  in  the  fourth 
codicil  as  "Marianne  Joseph,  now  my  wife,"  and  in  the  fifth 
codicil  as  "  my  beloved  wife  Maria,"  first  at  Sandgate  in  March, 
1889,  but  it  having  been  discovered  that  this  marriage  was  not 
valid  in  law,  the  parties  were  married  a  second  time,  on  the  29th  of 
December,  1849,  at  Calais,  by  a  clergyman  of  the  Church  of 
England;  but  after  the  testator's  death,  this  marriage,  in  con- 
sequence of  some  informality,  turned  out  to  be  invalid  both  by  the 
law  of  France  and  England.  The  parties  had,  however,  lived 
together  as  man  and  wife,  from  the  date  of  the  second  marriage 
till  the  testator's  death,  on  the  12th  of  October,  1851. 

At  the  date  of  the  fifth  codicil,  the  testator's  supposed  wife  was 
enceinte,  and  this  was  known  to  the  testator,  but  in  the  month  of 
April  following  she  had  a  miscarriage.  The  [daughter]  Emily  was 
born  in  November,  1841,  but  they  had  no  other  child. 

As  to  the  boy  Frederick  B.  Hartley,   it  appeared  from  the 

^12  ]       evidence,  that  he  was  the  testator's  son  by  C.  H.,  *and  that  some 

time  previously  to,  and  at  the  date  of  the  fifth  codicil,  both  he  and 
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the  [daughter]  Emily  were  residing  with  the  testator,  and  that  they      Hartley 
continued  to  reside  with  him  till  his  death.    These  were  the  only     Tbib'bsb. 
two  children  whom  the  testator  recognized  or  noticed,  though  he 
had  several  other  illegitimate  children  to  whom  he  gave  legacies. 
The  testator,  in  consequence  of  the  invalidity  of  his  marriage, 
really  never  had  any  legitimate  children. 

The  evidence,  on  behalf  of  the  plaintiff,  Frederick  B.  Hartley, 
went  to  show,  that  he  was  treated  and  acknowledged  by  the  testator 
as  (although  it  did  not  appear  that  he  was  reputed  to  be)  his  son, 
and  that  he  was  treated  by  the  testator  with  the  same  affection  and 
regard  as  Emily;  but  the  evidence  on  behalf  of  the  defendants 
tended  to  show,  that  he  was  treated  by  the  testator,  not  as  his  son, 
bnt  as  his  godson. 

The  plaintiff  Frederick  B.  Hartley  filed  a  claim,  to  have  his 
rights  under  the  fifth  codicil  determined,  and,  at  the  hearing,  an 
order  was  made,  whereby  an  inquiry  was  directed,  to  ascertain  who 
were  meant  by  the  words  '*  the  children  "  in  the  fifth  codicil. 

The  plaintiff  insisted,  that,  by  these  words,  the  testator  meant 
and  intended  Emily  B.  and  the  plaintiff.  The  defendants,  on  the 
other  hand,  insisted,  that  by  those  words,  the  testator  meant  and 
intended,  and  could  only  mean  and  intend  his  children  then  in 
ventre  sa  mere,  and  the  other  legitimate  children  that  might  be  born 
to  him,  in  the  same  way  as  if  the  words  had  been  "  children  "  only, 
or  "  our  children." 

The  Master  found  "  that  the  children  meant  were,  the  testator's 
children  by  his  reputed  wife  Marianne."   *To  this  report,  exceptions       [  *613  ] 
were  taken  by  the  plaintiff,  which  now  came  on  to  be  heard. 

Mr,  RoupeU  and  Mr.  2\  E.  lAoyd,  for  the  plaintiff,  in  support 
of  the  exceptions,  contended,  that  as  the  will  and  the  codicils  must 
be  taken  together,  as  forming  only  one  testamentary  instrument, 
the  fifth  codicil  must  be  read  in  connection  with  the  fourth,  and 
being  so  read,  it  was  clear  that  "  the  children  "  intended  to  be 
benefited  by  the  bequest  in  the  latter,  were  the  same  "  children  '*  as 
were  mentioned  by  name  in  the  former,  that  is,  Emily  B.  and 
Frederick  B.  Hartley:  Sherer  v.  Bishop (\) ;  Fuller  v.  Hooper i^^)  ; 
Crosbie  v.  Macdoiial  (z) ;  Reeves  v.  Newenham{4t),  They  argued, 
that  when  legitimate  and  illegitimate  children  are  mentioned  by 
name  in  a  will,  and  the  word  ''  children  "  generally  is  afterwards 

(1)  4  Br.  C.  C.  65.  (3)  4  R.  B.  301  (4  Vee.  610). 

(2)  2  Vee.  Son.  242.  (4)  2  Bidg.  P.  C.  43. 
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Habtlky     used,  in  the  same  will,  it  includes  the  illegitimate  children :  Owen 
Tribbbb.      v.  Bfi/ant  (l) ;  Meredith  v.  Fan-  (2)  ;  GiU  v.  Shelley  (a). 

Mr.  R,  Palmer  and  Mr.  Gifard,  contra  : 

The  codicils  are  to  be  construed  separately,  and  the  Court  cannot 
look  out  of  the  fifth  codicil  itself,  for  the  purpose  of  ascertaining 
the  intention  of  the  testator,  or  the  persons  to  whom  the  words 
"  the  children  "  contained  therein  are  applicable.  The  fifth  codicil 
throws  no  light  upon  the  subject;  and  supposing  the  fourth 
codicil  did  not  exist,  no  other  children  could  be  intended  by  the 
fifth  than  his  legitimate  children. 
[  •BH  ]  If  any  meaning  can  be  given  to  those  words,  they  *must  be  held 

to  mean  the  testator's  children  by  the  lady  whom  he  therein  calls 
his  "  beloved  wife,"  and  who  was,  or,  in  the  absence  of  evidence  to 
the  contrary,  the  Court  must  conclude,  was  believed  by  him  to  be 
his  wife.  The  lady  was  his  wife  at  the  dates  of  both  codicils,  or  at 
least  the  marriage  must  be  presumed :  Piers  v.  Piers  (4) ;  but  the 
state  of  circumstances,  at  the  date  of  the  latter,  was  entirely 
different  from  that  at  the  date  of  the  former,  for  she  was  then 
enceinte f  as  the  testator  knew.  He  expected  then  to  have  legitimate 
children  (assuming  he  believed  his  marriage  valid),  and  he  con- 
sidered his  daughter  Emily  legitimate  ;  it  follows  therefore,  that  in 
using  the  words  "  the  children,"  simply,  he  meant  his  legitimate 
children,     [They  also  cited  Swaine  v.  Kennerley  (5).] 

The  Master  of  the  Eolls: 

The  question  is  this:  What  is  the  proper  construction  of  the 
words  ''  the  children  "  in  the  fifth  codicil.  I  do  not  stop  to  inquire, 
what  would  have  been  the  effect  and  meaning  of  those  words,  if 
[  •SIS  ]  they  had  stood  *alone.  The  inclination  of  my  opinion  is,  that  they 
would  have  been  unmeaning,  that  no  one  could  have  taken  under 
those  words,  if  that  codicil  had  stood  alone ;  but  I  am  clear,  that 
the  Court  may  not  only  look,  but  is  bound  to  look,  at  the  will  and 
at  all  the  other  codicils,  for  the  purpose  of  explaining  any  subsequent 
codicil.  Doing  so,  the  meaning  of  the  fourth  codicil  is  too  clear  to 
admit  of  any  question  whatever.  He  makes  a  bequest  for  the 
benefit  of  his  wife  and  his  "  beloved  little  Emily  our  child,"  and  then 
he  makes  a  gift  **  for  the  benefit  of  the  dear  boy  Frederick."     It  is 

(1)  95  R.  R  289  (2  D.  M.  &  G.  697).  336). 

(2)  60  E.  B.  255  (2  Y.  &  0.  C.  0.    (4)  81  B.  ft.  180  (2  H.  L.  C.  33). 
525).  (5)  12  B.  B.  269  (1  V.  &  B.  469). 

(3)  34  B.  B.  106  (2  Buss.  &  My. 
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not  necessary,  for  the  purpose  of  the  construction,  that  Frederick  B. 
Hartley  should  be  any  relation  of  the  testator  at  all.  Then  he  con- 
stitutes his  wife  guardian  **  to  both  the  children ;  "  that  means  to 
"  our  child  "  Emily,  and  to  "  the  dear  boy  "  Frederick.  Whether 
he  had  the  power  of  constituting  her  the  guardian  of  another 
person's  child  is  another  question ;  but  this  is  quite  clear,  that  he 
intended  to  do  so  if  he  could  by  law.  He  then  recommends  her 
(his  wife)  and  "  these  children,"  that  is,  Emily  and  Frederick,  to  the 
affections  of  his  two  sisters.  And  then  he  proceeds,  in  the  same 
codicil,  to  give  1002.  for  the  present  expenses  of  "  herself  and  the 
children ;  "  that  is,  the  two  children  before-mentioned. 

The  fifth  codicil  gives  a  sum  of  4,0002.  to  his  wife,  "  to  be  used 
for  her  own  and  the  children's  benefit."  Why  am  I  to  give  the 
word  "children,"  in  this  fifth  codicil,  a  different  meaning  to  that 
which  it  bears  in  the  fourth  codicil  ?  He  has  used  the  same  words, 
and  in  my  opinion,  they  mean  exactly  the  same  persons  in  the  fifth 
codicil  as  they  do  in  the  fourth ;  and  whether  Frederick  was  his 
own  child  or  not,  I  entertain  no  doubt,  that  that  is  the  proper 
meaning  of  the  fifth  codicil,  and,  by  this,  the  case  is  disembarrassed 
from  any  ^question  arising  from  the  argument  as  to  the  legitimacy 
of  the  children. 

I  must  therefore  allow  the  exceptions. 


Habtlet 
Tbibbkb. 


[  *510  ] 


FORD   V.  The  EARL  of  CHESTERFIELD  (1). 

(16  Beav.  516-620;  S.  C.  22  L.  J.  Ch.  630;  1  W.  R  217  ;  20  L.  T.  O.  S.  288.) 

Bules  as  to  the  right  of  a  disclaiming  defendant  to  costs,  in  foreclosure 
suits. 

Thb  bill,  in  this  case,  was  filed  by  Ford,  a  second  mortgagee  of 
certain  estates,  which  had  been  sold  by  the  Earl  of  Chesterfield, 
(the  first  mortgagee,)  under  a  power  of  sale  contained  in  his  mort- 
gage deed.  It  stated,  among  other  things,  that  the  defendants, 
among  whom  was  Jeffery  Ludlam,  claimed  to  have  some  interest  in 
or  charge  upon  the  property  in  question,  and  were,  therefore, 
necessary  parties  to  the  suit.  The  bill  prayed  that  the  surplus 
monies,  after  satisfying  the  first  mortgagee,  might  be  secured  in 
Court,  for  the  benefit  of  the  plaintiff  and  the  other  parties  entitled 
thereto ;  that  the  priorities  of  the  several  incumbrances  might  be 
ascertained,  and  the  money  distributed  accordingly.     But  in  case 


1868. 
Feb.  15,  26. 
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[616] 


(1)  6/rcewe  v.  Foaier  (1882)  22  Ch.  D.  666,  62  L.  J.  Ch.  470,  48  L.  T.  411. 
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The 
Eabl  of 
Chbstbb- 

FIELO. 

[617] 


any  of  the  sales  were  not  completed,  that  the  plaintififs  might  be 
allowed  to  redeem  the  prior  incumbrances  and  foreclose  the 
subsequent  ones. 

Jeffery  Ludlam,  a  judgment  creditor  subsequent  to  the  plaintiff, 
by  his  answer  said,  he  did  not  claim  any  interest  whatever  in  the 
monies  or  hereditaments  in  question,  and  he  disclaimed  all  right, 
&c.,  thereto.  He  further  stated,  that  he  was  never  applied  to  by 
the  plaintiff  to  disclaim  his  rights  and  interest  therein,  previously 
to  the  filing  of  the  bill,  and  he  asked  that  the  bill  might  be  dis- 
missed against  him  with  costs.  He  did  not,  however,  add  that  if 
he  had  been  so  applied  to,  he  would  have  disclaimed  all  interest. 
The  question  as  to  the  costs  of  Ludlam  now  came  on  to  be  argued. 


Mr.  Willcock  and  Mr.  Southgate,  for  the  plaintiff.     *     * 


[618] 


Mr.  IF.  R.  E.  Forster,  contra. 


[  519  ]       The  Master  of  the  Rolls  : 

Since  the  case  was  before  me  at  the  hearing,  I  have  looked  into 
the  case  and  authorities.  But  as  I  did  not  like  to  decide  the  point, 
on  my  own  opinion,  and  it  being  stated  that  there  were  some 
authorities,  and  especially  a  late  decision  of  Vice-Chancellor  Stuabt> 
[  'sao  ]  which  *8upported  the  defendant's  view  of  the  case,  I  have  allowed 
the  question  to  be  re-argued. 

The  result  is,  that  in  my  opinion,  the  effect  of  all  the  later 
authorities  is  this :  First,  that  in  suit  for  foreclosure  or  redemption 
of  mortgages,  where  a  defendant  disclaims,  in  such  a  manner  as  to 
show  that  he  never  had  and  never  claimed  an  interest,  at  or  after 
the  filing  of  the  bill,  then  he  is  entitled  to  his  costs.  Secondly,  if  a 
defendant  having  an  interest,  shows  that  he  disclaimed  or  offered  to 
disclaim  before  the  institution  of  the  suit,  there  also  he  is  entitled 
to  his  costs.  Thirdly,  that  where  a  defendant  having  an  interest, 
allows  himself  to  be  made  a  party  to  the  suit,  and  does  not  disclaim 
or  offer  to  disclaim  till  he  puts  in  his  answer  or  disclaimer,  in  that 
case  he  is  not  entitled  to  his  costs. 

All  the  modern  authorities  are  consistent  with  these  rules,  and 
are  reconcilable  with  each  other,  except  the  late  case  of  Gurney  v. 
Jackson  (1),  the  facts  and  circumstances  of  which  are  not  fully 
stated  in  the  report  of  it  cited ;  and  I  am  of  opinion,  that  that  case 
does  not  overrule  the  general  current  of  authorities. 

(1)  Since  reported,  post,  p.  339. 
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There  is  another  point  to  which  I  must  advert,  viz.,  tbe  filing  of        Ford 
the  replication  by  the  plaintiff.     The  rule  as  to  this  I  take  to  be         tub 
this  :  that  if  a  defendant  disclaim,  and  then  the  plaintiff  replies  to     chmtbr- 
the  disclaimer,  and  the  defendant  is,  in  consequence,  compelled  to       fisld. 
go  into  evidence  in  support  of  the  statement  in  his  answer,  the 
plaintiff  must  pay  his  costs,  but  not  otherwise.     In  this  case,  no 
evidence  has  been  gone  into,  and  therefore  the  defendant  is  not 
entitled  to  his  costs. 


WAUGH  V.  WADDELL.  i853. 

(16  Beav.  621—527  ;  S.  C.  1  W.  R.  206.)  ^^7. 


Where  a  married  woman  employs  a  solicitor  and  makes  her  separate  estate     ■™'"*  CoutL 
liable,  she  is,  though  not  personally  liable,  a  **  party  chargeable"  within      ^^ij^p^^' 
the  meaning  of  the  37th  section  of  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73). 

Pending  a  reference  for  the  taxation  of  a  solicitor's  bill  against  a  married         L.  ^^^  J 
woman,  the  solicitor  canrot  maintain  a  suit  to  enforce  a  lien  for  his  bill  of 
costs  on  her  separate  estate. 

Mrs.  Waddell,  a  feme  coverte^  who  was  entitled  to  separate 
estate,  employed  the  plaintiff  Mr.  Waugh,  and  afterwards  Messrs. 
Waugh  and  Mitchell,  the  plaintiffs,  as  her  solicitors.  Having 
incurred  bills  of  costs,  she  left  them  about  April,  1849.  In  July, 
1849,  she  again  applied  to  them  to  act  for  her.  This  they  con- 
sented to  do,  on  her  giving  them  an  undertaking  to  pay  their  costs 
out  of  her  separate  estate.  Mrs.  Waddell,  accordingly,  on  the  18th 
of  October,  1849,  signed  a  memorandum,  requesting  them  to  act  as 
her  solicitors  in  certain  matters,  and  the  memorandum  proceeded 
thus  :  **  And  in  consideration  of  your  so  acting  as  my  solicitors,  I 
hereby  charge  upon  and  will  pay  from  my  separate  estate,  your 
former  and  future  bills  of  costs  and  the  bills  of  costs  of  Mr.  Waugh, 
alone,  against  me,  in  respect  of  these  and  other  causes  and  matters, 
together  with  interest  at  51.  per  cent,  per  annum  on  those  already 
incurred  from  this  date,  and  upon  those  which  may  be  incurred, 
from  the  end  of  every  year,  in  which  the  business  charged  for  may 
be  performed." 

In  October,  1851,  Mrs.  Waddell  ceased  to  employ  the  plaintiffs  as 
her  solicitors,  and  on  the  15th  of  December,  1851,  she,  upon  a  petition 
presented  without  a  next  friend,  obtained  the  common  order  for  the 
delivery  and  taxation  of  the  plaintiffs'  bills  of  costs.  This  order 
was  in  the  usual  form,  and  thereby  "  the  petitioner  submitting  to 
pay  what  should  appear  to  be  due  in  respect  of  the  said  bill," 
the  order  for  taxation  was  made,  *'  and  it  was  ordered,  that  no 
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Wauoh  proceeding  at  law  '^or  otherwise  be  commenced  against  the  petitioner 
Waddbll.     ^^  respect  of  the  said  bill,  pending  such  reference  "  (l). 

[  *622  ]  On  the  22nd  of  May,  1852,  the  plaintiffs  delivered  their  bills  in 

respect  of  all  matters,  except  a  suit  and  proceedings  in  lunacy,  as 
to  which  an  order  in  lunacy  had  been  made  on  the  5th  of  August, 
1851,  for  taxation,  but  had  not  been  acted  on.  Neither  party  pro- 
ceeded in  the  taxation,  but  on  the  26th  of  November,  1852,  the 
plaintiffs  filed  the  present  claim,  asking,  on  the  footing  of  their  lien 
under  the  document  of  the  18th  of  October,  1851,  the  ordinary  relief 
in  cases  of  mortgage,  or  that  Mrs.  Waddell  might  be  foreclosed. 


Mr.Roundell  Palmer  and  Mi\  Oreene,tor  the  plaintiffs. 


*   «   « 


[  523  ]  Mr.  Roupell  and  Mr.  Jessel,  for  Mrs.  Waddell,  [relied  upon 

s.  87  of  6  &  7  Vict.  c.  73] : 

[  524  ]  Mrs.  Waddell  comes  within  the  terms  both  of  the  Act  and  the 

order,  like  any  other  person.  In  both,  the  course  is,  to  restrain 
the  solicitor,  on  the  application  of  the  party  chargeable,  which 
Mrs.  Waddell,  in  this  case,  is.  If  that  be  not  so,  still  so  long  as 
the  order  for  taxation  stands,  no  claim  or  other  proceeding  can  be 
supported.     *     *     * 

Mr.  Sebvyn,  for  the  husband. 

Mr.  R.  Palmer,  in  reply : 

*     *     The  37th  section  of  the  Act  has  no  application  to  the 
present  case.     It  applies  only  to  the  case  of  a  *'  party  chargeable  for 
\  *525  ]       such  bills  " :  to  a  person  against  whom  *an  action  might  be  main- 
tained for  the  recovery  of  the  amount,  and  to  one  whom  the  Court 
would  order  to  pay  to  the  solicitor  the  amount  found  due.    *     *     * 

[  526  ]       The  Master  op  the  Bolls  : 

I  am  of  opinion,  that  the  38th  section  of  the  6  &  7  Vict.  c.  73, 
does  not  apply  to  this  case,  but  to  a  case  in  which  the  person 
making  the  application  for  an  order  to  tax,  is  not  himself  the 
person  employing  the  solicitor.  Nor  has  the  39th  section  any 
bearing  on  the  present  case.  As  to  the  37th  section,  it  does  not, 
indeed,  apply  to  a  married  woman  personally,  because  she  is  not  a 
"  party  chargeable,"  in  that  sense ;  but  it  does  apply  to  her, 
when,  as  in  this  case,  she  has  given  an  undertaking  to  pay  the 
costs  out  of  her  separate  estate,  and  her  separate  estate  is  therefore 
(1)  See  15  Beav.  508  ;  noted  92  £.  B.  534. 
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chargeable.  This  is  laid  down  in  Murray  v.  Barlee(^).  I  think, 
therefore,  that  the  87th  section  does  apply  to  a  married  woman, 
whose  separate  estate  is  chargeable  ;  and  if  so,  that  section  puts  an 
end  to  the  whole  matter,  for  it  prohibits  the  solicitor  from  com- 
mencing any  action  or  suit  till  one  month  after  delivery  of  the  bill; 
and  after  it  has  been  delivered  *and  referred  for  taxation,  it  restrains 
him  from  taking  proceedings  pending  the  reference. 

At  first,  I  thought  this  was  a  claim  simply  to  establish  the  plain- 
tiffs' lien  for  their  costs,  as  against  the  separate  estate ;  and 
regarding  it  in  that  light,  I  might  have  directed  it  to  stand  over, 
until  after  the  taxation  had  been  completed  and  the  sum  due  to  the 
plaintiffs  had  been  ascertained,  but  I  am  of  opinion,  that  the  claim 
goes  further,  and  ought  not,  therefore,  to  have  been  filed  at  all.  It 
must,  consequently,  be  dismissed  with  costs,  but  without  prejudice 
to  any  proceeding  which  the  plaintiffs  may  be  advised  to  institute, 
after  the  amount  of  their  bill  of  costs  shall  have  been  ascertained 
on  taxation. 


Waugh 
Waddbll. 


[ ♦527  1 


1863. 
Feb.  17. 

llolli  Conri. 

ROMILLT, 

M.K. 
[  627  ] 


JONES  V.  GREATWOOD. 

(16  Beav.  527—628.) 

A  testator  gave  the  residue  of  his  estate  to  trustees,  upon  trust  to  permit 
his  wife  to  receive  the  rents,  issues  and  profits,  and  carry  on  his  trade  for  her 
own  benefit,  and  to  enable  her  to  bring  up,  maintain  and  educate  his 
children,  durante  vidniUtte :  Held,  that  the  wife  was  absolutely  entitled  to  the 
business. 

Charles  Gbbatwood,  by  his  will,  bequeathed  to  trustees  the  sum 

of  1,0001.  assured  on  his  life,  upon  trust  to  invest  the  same,  and  to 

pay  the  interest,  dividends  and  proceeds  thereof  to  his  wife,  Sarah 

Greatwood,  ''during  the  term  of  her  natural  life,  in  case  she  should 

so  long  remain  his  widow  and  unmarried,  for  her  own  use,  and  to 

enable  her  to  bring  up,  maintain  and  educate  his  children,  during 

their  respective  minorities;"  and  from  and  after  the  decease  or 

second  marriage  of  his  wife,  the  testator  gave  it  to  his  two  daughters, 

and  afterwards  to  their  children.    And  as  to  all  the  rest,  residue 

and  remainder  of  his  real  and  personal   estate  and  effects,  the 

testator  gave,  devised  and  bequeathed  the  same  to  his  said  trustees, 

upon  trust  to  permit  his  wife  to  have,  hold  and  enjoy  the  *same,       [  *628  ] 

and  receive  and  take  the  rents,  issues  and  profits  thereof,  and  carry 

on  any  trade  for  her  own  use  and  benefit,  and  to  enable  her  to 

bring  up,  maintain  and  educate  his  children,  during  the  term  of  her 

(1)  41  B.  B.  52  (3  My.  &  K  209). 
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natural  life,  in  case  she  should  so  long  continue  his  widow  and 
unmarried ;  "  and  after  her  decease  or  second  marriage,  to  sell  and 
invest,  for  the  benefit  of  his  children,  as  therein  mentioned." 

The  testator  died  in  1837.  His  wife  proved  his  will,  and  con- 
tinued the  testator's  business  upon  his  house  of  trade  in  Birmingham. 
In  1847,  the  house  was  taken  by  a  Railway  Company,  under  the 
powers  of  their  Act,  who  paid  5,700i.  for  the  house,  and  2,600Z.  for 
compensation  for  loss  of  business.  In  this  administration  suit,  the 
only  question,  on  further  directions,  was,  to  whom  the  compensa- 
tion for  the  business  belonged,  under  the  trusts  of  the  will. 

Mr.  Roupelly  Mr.  Rogers,  Mr.  Dean  and  Mr.  Speed,  for  the 
different  parties. 

The  Master  of  the  Rolls  thought  the  widow  was  entitled  to  the 
business,  entirely  for  her  own  benefit,  and  therefore  that  she  had  a 
right  to  dispose  of  it  for  herself. 


1853. 
Feb.  19. 


GODDARD   V.  LETHBRIDGE. 

(16  Beav.  529—532.) 

A  loan  of  stock  was  secured  by  a  money  bond :  Held,  that  this  did  not  give 
the  option  of  claiming  or  paying  off  the  actual  value  of  the  stock  as  ascer- 
tained at  the  date  of  the  loan  in  substitution  for  the  amount  required  to 
replace  the  stock. 


1853. 
Feb.  19. 

JfoUs  Court, 

UOMILLT, 

M.R. 
[  533] 


WALLACE  V.  ANDERSON  (I). 

(16  Beav.  533—537.) 

Under  a  marriage  settlement,  trustees  were,  after  the  bankruptcy  of  the 
husband  and  the  death  of  the  wife,  to  pay  the  income  *'  in  such  manner, 
for  the  maintenance  and  support  or  otherwise  for  the  benefit  of  the  husband 
and  the  issue,"  as  they  might  think  proper :  Held,  that  the  discretionary 
power  of  the  trustees,  as  to  the  application  of  the  income,  was  not  taken 
away  by  the  bankruptcy,  so  as  to  entitle  the  objects  to  take  equally.  An 
inquiry  was  directed  as  to  what  had  been  properly  applied  for  the  main- 
tenance of  the  issue,  and  the  assignees  were  declared  entitled  to  the  surplus. 

This  was  a  claim,  filed  on  the  8th  of  August,  1851,  by  the 
assignees  of  a  bankrupt,  for  payment  of  the  income  of  a  fund 
held  in  trust  for  the  maintenance  and  benefit  of  the  bankrupt  and 
his  issue. 

By  a  settlement  dated  in  1838,  and  made  after  the  marriage 
of  Benjamin  B.  Blackwell  and  Ann  his  wife,  a  freehold  estate  was 
conveyed  to  two  trustees,  upon  trust  for  Benjamin  B.  Blackwell 
(1)  In  re  Coleman  (1888)  18  Ch.  D.  443,  68  L.  J.  Oh.  226,  60  L.  T.  127. 
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until  he  should  become  bankrupt  or  insolvenl;,  or  should  otherwise  Wallace 
cease  to  be  entitled,  by  his  own  act  or  by  operation  of  law,  to  the  amdbrsok. 
personal  enjoyment  of  the  said  estate  or  the  receipts  of  the  rent  and 
profits  thereof.  And  in  case  Benjamin  B.  Blackwell  should  become 
bankrupt  or  insolvent,  or  should  otherwise  cease  to  be  entitled  to  the 
said  premises,  under  the  aforesaid  trust,  then,  during  the  joint  lives 
of  him  and  his  wife,  upon  the  trusts  therein  mentioned,  and  upon 
further  trust,  that  if  he  should  survive  his  wife,  then  upon  trust, 
that  the  said  trustee  should,  during  the  remainder  of  the  life  of 
Benjamin  B.  Blackwell,  from  time  to  time,  pay  and  apply  and 
dispose  of  the  said  rents  and  profits,  in  such  manner,  for  the  main- 
tenance and  support,  or  otherwise  for  the  benefit  of  the  said 
Benjamin  B.  Blackwell  and  his  issue  by  the  said  Ann  Blackwell,  as 
the  trustees  should  think  proper. 

Ann  Blackwell  died  in  1844,  leaving  one  child,  John  B.  Blackwell. 

In  1850,  Benjamin  B.  Blackwell  was  declared  bankrupt,  and  the        C  ^^4  j 
plaintiffs  were  appointed  his  assignees. 

The  plaintiffs,  the  assignees,  alleged,  that  the  defendants,  the 
trustees,  had  received  considerable  sums  on  account  of  the  estate, 
and  they  prayed  that  their  rights  to  the  rents,  during  the  life  of  the 
said  Benjamin  B.  Blackwell,  might  be  ascertained  and  declared,  and 
for  an  account  of  the  rents  since  the  bankruptcy,  and  that  the 
trustees  might  pay  them  one  moiety,  or  such  other  part  as  they 
might  be  entitled  to. 

In  1852,  the  child,  John  B.  Blackwell,  died  without  issue,  and  the 
plaintiffs  filed  a  supplemental  claim,  claiming  the  whole  of  the 
subsequent  rents. 

The  income  of  the  estate  was  about  1001.  a  year,  and  the  trustees 
had  applied  the  greater  part  of  it  for  the  maintenance  of  John  B. 
Blackwell  until  his  death. 

Mr.  Jessel,  for  the  plaintiffs : 

The  question  may  be  limited  to  the  right  of  the  assignees  to 
a  moiety  of  the  rents  during  the  life  of  the  child  of  the  bankrupt. 
After  the  bankruptcy,  the  trustees  could  not  exercise  the  powers  for 
maintenance,  &c.  vested  in  them  in  favour  of  the  bankrupt.  All 
that  the  Court  would  allow  them  to  do  would  be,  to  divide  the 
income  between  all  the  parties  interested  in  equal  shares.  This 
was  done  by  Lord  Langdale  in  Rippon  v.  Norton  (0,  which  is 
precisely  in  point. 

(1)  50  B.  R.  96  (2  Beav.  63). 
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Wallace  Mr.  Lloyd  and  Mr.  Faher,  for  the  trustees,  [cited  Twopeny  v. 

AMDBB80K.     Peyton  (1),  Kearsl^y  v.  Woodcock  (2),  Lord  v.  Bunn  (3)]. 

[  636  ]  Mr.  Jessel,  in  reply : 

The  case  of  Kearsley  v.  Wood<^ock,  in  which  Rippon  v.  Norton 
[  •636  ]      was  cited,  is  distinguishable  *from  the  present  case,  for  there  the 
trust  was  for  the  benefit  of  such  of  them,  the  bankrupt,  his  wife  and 
family,  or  otherwise,  as  the  trustees  should  think  proper. 

The  power  is  a  trust  and  cannot  be  exercised  to  the  exclusion  of 
any  object  of  it,  and  whatever  ought  to  be  given  by  the  trustees  to 
the  bankrupt,  the  assignees  would  be  entitled  to.  Here,  the  trustees 
have  given  the  bankrupt  nothing,  but  they  have  increased  his  allow- 
ance for  keeping  his  child.  They  have,  in  fact,  exercised  no  discretion 
at  all,  as  to  the  amount  for  maintenance,  and  they  had  no  power 
to  give  anything  after  the  bankruptcy.  If,  however,  the  Court 
should  think  they  had  a  discretion,  the  plaintiffs  are  entitled  to  an 
inquiry,  as  to  what  part  the  assignees  ought  to  have,  and  as  to  the 
bona  fides  of  the  trustees  in  their  application  of  the  income. 

The  Master  of  the  Bolls: 

I  am  not  satisfied,  that  the  point  which  has  arisen  in  the  present 
case  was  argued  in  Rippon  v.  Norton.  To  say  that  the  discretion  of 
the  trustees,  as  to  the  application  of  the  income,  was  gone  by  the 
bankruptcy,  is  to  say,  that  it  never  arose,  and  the  object  of  the  trust 
[  •637  ]  *would  thereby  be  defeated.  I  am  not  sure  that  the  Court  would 
not,  in  a  case  like  the  present,  follow  the  rule  laid  down  in  Kearsley 
V.  Woodcock.  I  shall  therefore  direct  an  inquiry,  as  to  what  sums 
have  been  properly  applied  by  the  defendants,  the  trustees,  for  the 
maintenance,  support  and  benefit  of  the  infant  child  of  the  bankrupt, 
during  his  life,  and  there  must  be  a  declaration,  that  the  plaintiffs 
are  entitled  to  the  balance  of  the  net  rents  not  so  applied,  and  to  the 
whole  rents  since  the  death  of  the  infant.  There  must  be  an  account 
of  the  receipts  of  the  trustees  on  this  footing. 

(1)  61  R.  R.  301  (10  Sim.  487).  (3)  60  E.  E.  66  (2  Y.  &  C.  0.  0.  98). 

(2)  64  E.  E.  266  (3  Hare,  186). 
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TRIMMELL   v.  FELL.  mz. 

Feb.  21. 
(16Beav.  537— 543.)  

Trust  funds  were  limited  to  a  married  woman  absolutely  if  she  survived 
her  husband,  but,  if  she  pre-deceased  him,  she  was  to  have  a  general  power 
of  appointment  by  will.  The  wife  survived  her  husband :  Held,  that  the 
power  had  not  arisen,  and  that,  therefore,  her  will,  made  during  the 
coverture,  was  inoperative. 

[This  case  was  referred  to  in  Willaek  v.  Noble  (1875)  L.  B.  7  H.  L.  680,  44 
L.  J.  Gh.  345,  32  L.  T.  419,  and  is  completely  covered  by  the  authority  of  that 
case.  Wills  of  mairied  women  who  have  died  since  the  5th  December,  1893,  are 
valid  under  the  Married  Women's  Pi*operty  Act,  1893,  whether  they  have  survived 
their  husbands  or  not. — 0.  A.  S.] 


COLLARD   V.  SAMPSON.  ^863. 

Ihb.  21,  22. 
(16  Beav.  543—546.)  

[Held,  by  the  Master  of  the  Bolls  (following  the  case  of  Buckdl  v. 
Blenkhorn  (1845)  5  Hare,  131  (1)),  that  a  will,  not  sealed  but  executed  accord- 
ing to  the  formalities  of  the  Wills  Act,  was  a  due  execution  of  a  power  required 
to  be  executed  by  writing,  under  hand  and  seal.  But,  held,  on  appeal,  by 
the  Lords  Justices  that  a  title  depending  on  that  decision  was  too  doubtfvQ 
to  force  on  a  purchaser,  as  reported  in  4  D.  M.  &  G.  224.— 0.  A.  S.] 


PRINCE  V.  COOPER.  issa. 

Feb,  22. 
(16  Beav.  546-647.)  -1. 

The  55th  section  of  the  statute  15  &  16  Yict.  c.  86,  was  applicable  onl 
to  cases  in  which,   for  the  protection  of   property  cr  other  like  cause, 
it  was  necessary  to  apply  to  the  Court  for  a  sale  of  real  estate. 

[This  section  is  now  replaced  by  Order  IJ.,  r.  1,  which  is  differently  worded 
and  apparently  confers  on  the  Court  a  more  extensive  power  of  sale  of  real 
estate  than  the  above  section.  The  effect  of  this  alteration  was  considered  by 
Pearson,  J. ;  see  In  re  Robinson  (1885)  31  Ch.  D.  247,  55  L.  J.  Ch.  307,  53  L.  T. 
865.-0.  A.  S.] 


COYLE  V.  ALLEYNE.  ^i«^f- 

Feb.  23,  28. 
(16  Beav.  548—550.)  • 

If  a  defendant  in  contempt  files  bis  answer  without  paying  the  costs 
of  his  contempt,  the  plaintiff  is  entitled  to  have  the  answer  taken  off 
the  file. 

[The  contempt  is  waived  if  the  plaintiff  does  not  take  this  step  before  the 
time  has  elapsed  for  removing  the  answer:  EoberU  v.  Albert  Bridge  Co.  (1873) 
L.  E.  8  Ch.  753,  42  L.  J.  Ch.  767.— 0.  A.  y.] 

(1)  Beported  on  other  points  in  71      at  p.  51 ;  and  see   Wett  v.  Bay  (1854) 
B.  R  45,  but  overruled  on  this  par-      Kay,  385. — O.  A.  S 
ticular  point,   as  noted  in  71  B.  B. 

B.B. — ^YOL.  XOVI.  17 
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1863. 
March  1. 

RoU$  Court, 

BOMILLT, 

M.E. 

[650] 


[  ♦651  ] 


GRAHAM  V.  GRAHAM. 

(16  Beav.  550-554 ;  a  0.  22  L.  J.  Ch.  937  ;  17  Jur.  569;  21  L.  T.  0.  S.  30.) 

A  testator  appointed  his  wife  sole  executrix,  and  he  made  her  and  A. 
trustees.  By  a  codicil  he  revoked  the  appointment  of  his  wife  as  executrix, 
on  the  ground  that  **  the  duties  were  too  arduous  for  a  lady,*'  and  he 
appointed  A.  B.  and  C.  "  executors  in  trust  of  his  will."  By  another 
codicil,  he  referred  to  his  having  revoked  the  executorship,  and  to  having 
appointed  A.  B.  and  C.  executors :  Held,  that  the  revocation  was  confined 
to  the  office  of  executrix  only. 

The  appointment  of  a  new  trustee  under  a  power,  pending  a  suit  for 
administration,  is  not  necessarily  invalid. 

James  B.  Graham,  by  his  will,  after  bequeathing  some  legacies,  and 
appointing  his  wife  sole  executrix  of  his  will,  gave  the  residue  of  his 
real  and  personal  estate  to  bis  wife  and  William  Lewis,  their  heirs, 
executors,  &c.,  upon  trust  to  sell  and  pay  the  income  of  a  moiety  to 
his  wife  for  life,  and  the  residue  upon  trusts  for  the  benefit  of  his 
infant  son  and  others.  He  gave  to  the  surviving  or  continuing 
trustee  power  to  appoint  new  trustees.  The  fourth  codicil  to  his 
will,  dated  the  26th  July,  1850,  was  as  follows :  "  I  hereby  *revoke 
the  appointment  of  my  wife  J.  G.,  as  executrix  of  my  said  will,  as  I 
consider  the  duties  thereof  too  arduous  for  a  lady  to  perform.  I 
leave  and  bequeath  unto  my  executors  hereinafter  named,  the  sum 
of  lOOZ.  each,  as  a  small  compensation  for  the  trouble  they  will  be 
put  to  in  executing  their  trusts.  I  nominate  and  appoint  William 
Lewis,  William  G.  Graham,  and  Owen  Poole,  executors  in  trust  of 
my  said  will,  and  the  several  codicils  thereto." 

By  the  fifth  codicil  to  his  will,  after  reciting  that  he  had  appointed 
his  wife  Jane  Graham,  sole  executrix  thereof,  but  by  one  of  his 
said  codicils  he  had  revoked  that  appointment,  and  had  appointed 
in  her  place  William  G.  Graham,  William  Lewis  and  Owen  Poole, 
as  executors  of  his  will,  and  reciting,  that  as  some  doubt  might 
arise,  whether  such  codicil  might  not  revoke  the  bequest  made  to 
his  said  wife,  the  testator  thereby  declared,  that  in  case  the  said 
codicil,  or  any  other  will  or  codicil  theretofore  executed  by  him, 
should  have  revoked  such  bequest  to  his  said  wife,  it  was  then  his 
intention  to  revive  the  same,  and  he  hereby  directed,  that  ''  the 
trustees  **  named  in  the  will  should  pay  to  his  said  wife  one  moiety 
of  the  income  of  his  general  residuary  estate  for  her  life,  without 
power  to  anticipate  the  same. 

William  Lewis,  one  of  the  trustees  named  in  the  will,  and  also 
one  of  the  executors  appointed  by  the  fourth  codicil,  died  on  the 
29th  of  August,  1850,  and  the  testator  died  on  the  12th  October, 
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1850.     His  will  and  codicils  were  proved  by  tbe  surviving  executors,      Graham 


Orahau. 


William  6.  Graham  and  Owen  Poole. 

On  the  12th  December,  1852,  the  testator's  widow,  under  the 
power  in  the  will,  appointed  Richard  Morris  a  trustee  of  the  will, 
to  act  in  conjunction  with  her.  *The  surviving  executors  filed  a  [  *562  ] 
claim  for  the  administration  of  the  estate,  and  the  cause  coming  on 
for  further  directions,  and  upon  a  petition  for  a  transfer  by  the 
executors,  to  the  widow  and  Bichard  Morris,  of  the  residuary 
estate,  a  question  arose,  whether  the  revocation  of  the  appointment 
of  Mrs.  Graham,  as  executrix,  and  the  substitution  of  the  plaintiffs 
and  William  Lewis  as  "  executors  in  trust "  in  her  place,  operated 
as  a  removal  of  the  former  from,  and  an  appointment  of  the  latter 
tOy  the  office  of  trustee. 

Mr.  Roupell  and  Mr.  Lewin,  for  the  plaintiffs : 

*  *  The  acceptance  by  the  surviving  "  executors  in  trust " 
of  the  office  of  executor  is  an  acceptance  by  them  of  the  office  of 
trustee:  Mmkloiv  v.  Fuller  (1). 

Mr.  Temple  and  Mr.  J.  H.  Palmer^  for  defendants  interested 
under  the  contingent  limitation  over,  contended,  that  the  plaintiffs 
were  trustees  as  well  as  executors,  and  that  new  trustees  ought  not 
to  have  been  ^appointed  under  a  power,  however  clear,  pending  a       C  *^^^  3 
suit :    Wehh  v.  Earl  of  Shaftesbury  (2). 

Mr.  R.   Palmer  and   Mr.  Cairns,  for  the  petitioners,  [cited 
Cafe  V.  Bent  (3)  ;  Buxton  v.  Buxton  (4)]. 

The  Master  of  the  Bolls  : 

I  have  no  doubt  about  the  construction  of  this  will.  It  is  said 
that  the  testator  has  mixed  up  the  two  characters  of  trustee  and 
executor  ;  but  his  will  and  codicils  show,  that  he  knew  the  difference 
between  the  functions  of  an  executor  and  a  trustee,  for,  by  his  will, 
he  first  appoints  an  executrix,  and  afterwards  trustees.  By  the 
4th  codicil,  he  revokes  the  appointment  of  executrix,  and  appoints 
three  persons  executors  in  trust,  and  by  the  5th  codicil,  he  recites 
that  he  had  revoked  the  appointment  of  his  wife  as  "executrix," 
and  had  appointed  the  three  persons  ''in  her  place"  and  ''as 
executors  of  his  will ; "  and  to  remove  any  doubts  as  to  revocation 
of  any  benefits  given  to  his  wife  by  his  will,  he  directs  his  trustees 
to  pay  the  income  of  a  moiety  of  the  residue  to  her. 

(1)  23  E.  E.  29  (Jac.  198).  (3)  64  R  R  280  (3  Hare,  246). 

(2)  6  E.  E.  154  (7  Yes.  480).         (4)  43  E.  E.  138  (1  My.  &  Cr.  80). 
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Graham 

V, 

Graham. 

[•664] 


The  revocation  of  the  office  of  executrix,  therefore,  is  confined  to 
the  office  of  executrix,  and  does  not  extend  to  that  of  trustee ;  and, 
unless  there  is  some  *cause  shown,  to  control  the  power  of  the 
surviving  trustee  to  appoint  a  new  one,  the  power  must  be  held  to 
have  been  rightly  exercised  by  such  surviving  trustee. 


1863. 
March  1« 


The  ATTOBNEY-GENERAL  v.  SALKELD. 

(I6Beav.  554— 557.) 

Under  59  Geo.  III.  c.  12,  s.  17,  chui'ch wardens  and  overseera  are  a 
7  ((a«f -corporation  in  whom  real  estate  belonging  to  the  parish  may  veet^ 
and  in  all  legal  proceedings  relating  thereto  they  may  be  described  as  the 
churchwardens  and  overseers  of  the  poor  of  the  pai-ish  in  question,  tinder 
which  title  they  sufficiently  represent  the  parish. 


1853. 
JUareh  7. 

JiidU  Court. 

BOMTLLY, 

M.B. 
[657] 


>8] 


JACOBS  V.  JACOBS. 

(16  Beav.  557—560;    S.  C.  22  ^L.  J.  Ch.  668;  17  Jur.  293;   1  W.  R.  238; 

21  L.  T.  O.  a  97.) 

Bequest  to  A.  for  life,  and,  after  her  decease,  to  B.  or  his  heirs,  in  such 
manner  as  he  might  deem  proper.  B.  died,  without  appointing,  before  A. : 
Held,  a  gift,  by  substitution,  to  the  next  of  kin  of  B.,  at  his  and  not  at  A.'s 
death,  according  to  the  Statute  of  Distiibutions,  as  tenants  in  common  and 
in  the  proportions  fixed  by  the  statute. 

Thb  testatrix,  by  her  will,  dated  in  1818,  directed  the  whole  of 
her  property  to  be  invested,  and  the  income  paid  to  her  daughter 
Fanny  Samuel,  for  life,  but  in  the  event  of  her  marrying  (which 
did  not  happen),  she  gave  her  400/.  only,  and  the  residue  was ''  then 
to  be  equally  divided  between  her  son  Abraham  Samuel,  and  son- 
in-law  Henry  Jacobs,  or  to  their  heirs,  in  such  manner  as  they  might 
deem  proper ;  they,  however,  first  paying  20i.  each  "  to  two  grand- 
children. But  in  the  event  of  her  daughter  remaining  unmarried 
(which  happened),  then,  after  her  demise,  she  directed  the  whole  of 
her  property  to  *'be  equally  divided  between  her  son  Abraham 
Samuel,  and  her  son-in-law  Henry  Jacobs,  or  to  their  respective 
heirs,  in  such  manner,  however,  as  they  respectively  might  deem 
proper,  they  or  their  heirs  first  paying  unto  her  two  grandchildren 
25t  each." 

The  testatrix  died  in  1821,  and  Henry  Jacobs  died  in  1885  with- 
out appointing,  leaving  a  widow  and  seven  children. 

Fanny  Samuel  died  on  the  4th  September,  1862,  and  questions 
arose  as  to  whom  the  moiety  given  to  Henry  Jacobs  now  belonged. 

The  questions  for  the  opinion  of  the  Court  were,  first,  *whether 
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this  moiety  vested  absolutely  in  Henry  Jacobs,  upon  the  death  of      Jacobs 
the  testatrix,  and  on  his  death  passed  to  his  executors,  or  whether      Jacobs. 
(no  appointment  being  made)  it  vested  in  the  parties  designated  as 
his  heirs." 

Secondly,  whether  under  the  word  "heirs,"  the  heir-at-law  or 
the  next  of  kin  were  entitled.  And  whether  the  next  of  kin  were 
those  under  the  Statute  of  Distributions,  or  the  next  of  kindred  or 
blood  (excluding  the  widow).  And  whether  the  class  was  to  be 
ascertained  at  the  death  of  Henry  Jacobs,  or  of  the  tenant  for  life. 

Thirdly,  whether  the  next  of  kin  took  as  tenants  in  common,  in 
the  proportions  prescribed  by  the  statutes,  or  as  joint  tenants. 

Mr.  Waleyy  for  the  widow  and  the  children  of  Henry  Jacobs, 
other  than  his  heir  and  residuary  legatees  [cited  Girdlestone  v. 
Boe  (1) ;  Salishxwy  v.  Petty  (2),  to  show  that  the  gift  did  not  vest 
in  Henry  Jacobs,  and  he  cited  Gittings  v.  M'Dermott  (3) ;  VaiLx  v. 
Henderson  (4)  ;  Doody  v.  Higgins  (5) ;  De  Beanvoir  v.  De  Beativoir  (6) ; 
Evans  v.  Salt  (7),  to  show  that  the  statutory  next  of  kin  were 
entitled]. 

Mr.  Jessel,  for  the  heir-at-law  and  the  residuary  legatees  of       [  ^^^  ] 
Henry  Jacobs    [cited    EUcock  v.   Mapp  (8)   and    Ware  v. 
Roivland  (9)]  : 

If  the  Court  cannot  see  a  clear  intention  to  give  the  property  to       [  660  ] 
the  next  of  kin,  then  it  must  go  to  the  party  designated  by  the  word 
"  heir,"  in  its  proper  sense. 

Thb  Mastbr  of  the  Bolls  : 

I  have  no  doubt  that  the  gift  of  a  moiety  of  the  residue  to  Henry 
Jacobs  or  his  heirs,  is  a  gift  by  substitution  to  the  person  or  class 
designated  as  his  heirs,  in  the  event,  which  happened,  of  the 
legatee  dying  in  the  lifetime  of  the  tenant  for  life ;  and  this  being 
a  gift  of  personal  estate,  '*  heirs  "  must  mean  next  of  kin.  Any 
other  construction  would  overrule  a  long  stream  of  authorities,  and 
the  words  "  in  such  manner  as  they  may  respectively  deem 
proper,"  do  not,  in  my  view,  seriously  affect  the  construction  to  be 
put  upon  this  bequest. 

I  am  of  opinion,  therefore,  that  the  next  of  kin,  according  to  the 

(1)  29  R.  R.  87  (2  Sim.  225).  (6)  88  R.  R.  191  (3  H.  L.  C.  524). 

(2)  64  R.  R.  206  (3  Hare,  86).  (7)  63  B.  R.  76  (6  Beav.  266). 

(3)  39  R.  R.  139  (2  My.  &  K.  69).  (8)  88  R.  R.  174  (3  11.  L.  C.  492). 

(4)  21  R.  R.  193  (1  J.  &  W.  388).  (9)  78  R.  R  228  (2  Ph.  635). 

(5)  89  R.  R.  697  (9  Hare,  app.  xxxii.). 
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Jacobs 
Jacobs. 


statute,  of  Henry  Jacobs,  at  the  time  of  his  decease,  are  entitled, 
and  that  they  take  as  tenants  in  common,  and  in  the  proportions 
fixed  by  the  statute. 

The  costs  must  come  out  of  the  general  residue. 


1863. 
3/areh  8, 15. 


1863 
Feb.  22. 

March  8. 


1853. 
April  30. 


The  dean  and  CHAPTER  of  ELY  v.   GAYFOBD. 

(16  Beav.  561—562.) 

Under  15  &  leYict.  c.  86,  s.  44,  the  proper  person  to  represent  a  deceased 
party  who  had  no  personal  representative  was  the  person  who  would  be 
appointed  administrator  ad  litem  if  willing. 

[See  now  Older  XVL,  r.  46.] 


PAYNE   V.  LITTLE. 

(16  Beav.  563—565.) 

Under  the  old  practice,  on  the  substitution  of  a  new  next  friend  of  a 
married  woman,  the  retiring  next  friend  was  required  to  give  a  bond  of 
himself  and  a  responsible  surety  as  security  for  the  costs  up  to  that  time. 


FULLFOED   v.  FULLFOED. 

(16  Beav.  565—568.) 

A  dear  gift  by  will  is  not  affected  by  a  codicil  which  purports  to  confirm 
the  gift,  but  which  refers  to  the  gift  in  terms  that  might  i>ossibly  have 
introduced  some  ambiguity  into  the  gift  if  the  will  had  not  been  quite 
explicit  upon  the  point. 


1858. 
JUayd, 


FOESTER  V.  MENZIES. 

(16  Beav.  568—569.) 

Substituted  service  of  an  order  to  revive  was  allowed  under  the  old 
practice  where  a  defendant  out  of  the  jurisdiction  had  given  a  general 
power  of  attorney  to  a  solicitor  to  act  for  him. 


1853. 
May  9, 

JiolU  Court, 

ROMILLT, 

M.R. 

[56»] 


HAEMEE  V.  PEIESTLEY  (1). 

(16  Beav.  569—572;  S.  C.  22  L.  J.  Ch.  1041  ;  1  W.  R.  343;  20  L.  T.  0.  S.  177.) 

Where  a  mortgagor  makes  an  unconditional  tender  to  the  mortgagee  of 
a  sum,  and  the  mortgagee  refuses  to  accept  it,  he  does  so  at  his  own  peril ; 
and  if  the  amount  tendered  was  all  that  was  due,  the  mortgagee  must  bear 
the  costs  of  a  subsequent  suit  for  redemption. 

This  was  a  suit  for  the  redemption  of  a  mortgage  of  certain 
freehold  property,  and  the  only  question  at  the  hearing  was  one  of 
(I)  OreenwiKxl  v.  Sutcfiffe  [I8U2]  1  Ch.  1,  61  L.  J.  Ch.  59,  65  L.  T.  797,  C.  A. 
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costs.     The  mortgage  was  created  in  1832,  and  had  become  vested     Habmbr 
in  the  defendants,  and  the  plaintififs  were  entitled  to  the  equity  of    pbiestlbt. 
redemption  of  the  property. 

The  defendants,  by  notice,  demanded  payment  of  the  mortgage 
money,  and  stated  their  intention,  in  default  of  payment,  to  sell  the 
property. 

At  the  expiration  of  the  notice,  the  plaintiffs  were  ready  to  pay 
the  sum  due  on  the  mortgage,  which  they  conceived  amounted  to 
about  557Z.  8«.  8c/.  The  plaintiffs  applied  to  the  defendants  to 
receive  that  sum  and  costs,  and  to  deliver  up  the  title  deeds  required 
by  them  for  the  purpose  of  disposing  of  the  property,  which  they 
had  advertised  for  sale.  There  being  some  difficulty  as  to  accounts, 
a  correspondence  ensued,  which  had  no  useful  result,  and  ultimately, 
on  the  2nd  of  March,  1853,  the  solicitor  of  the  plaintiffs  wrote  to 
the  defendants,  saying,  the  money  was  lying  idle,  and  that  if  there 
was  any  difficulty  in  ascertaining  what  was  due,  he  would  pay  a 
sum  sufficient  to  cover  the  amount,  and  *the  defendants  could  send  [  *o70  j 
the  statement  at  their  leisure.  This  being  declined,  the  plaintiffs' 
solicitor,  on  the  18th  of  March  last,  tendered  both  to  the  defendants 
and  their  solicitors,  5701.  for  principal,  interest  and  costs,  being, 
according  to  his  calculation,  a  sufficient  sum  for  that  purpose. 
The  tender  being  also  refused,  the  plaintiffs  filed  their  claim  for 
redemption. 

Mr.  W.  M.  James  and  Mr.  O.  L.  Russelly  in  support  of  the 
claim : 

The  plaintiffs  are  entitled  to  a  decree  for  redemption,  with  a 
special  direction  as  to  costs.  Being  ready  to  pay  the  amount  due, 
they  tendered  to  the  defendants  the  sum  they  believed  to  be  then 
owing,  and  it  was  the  duty  of  the  mortgagees  to  receive  it,  and  also 
to  have  their  accounts  ready  to  show  the  amount  really  due.  Their 
default  has  occasioned  the  litigation,  and  they  ought,  therefore,  to 
pay  the  costs  of  suit.  They  cited  Harvey  v.  Tebbutt  (1) ;  Shuttle- 
worth  V.  Lowthei',  cited  in  Deiillin  v.  Gale  (2)  ;  Wilson  v.  Cluer(9); 
Roberts  v.  Williams  (4)  ;  Smith  v.  Oreen  (5). 

Mr.  li.  Palmer  and  Mr.  Osbmne,  for  the  defendants,  argued, 
that  a  mortgagee  was  entitled  not  only  to  principal  and  interest, 
but  to  the  costs  of  a  suit  for  redemption. 

(1)  21  R.  B.  145  (1  J.  &  W.  197).  (4)  67  R.  B.  25  (4  Hare,  129). 

(2)  6  B.  R.  Id2  (7  Vee.  586).  (5)  66  R.  B.  180  (1  CoU.  555). 

(3)  52  B.  B.  at  p.  69  (4  Beav.  214). 
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Harmeb      The  Master  of  the  Bolls: 

V, 

Fbibstlet.  The  question  raised  is,  whether  the  usual  decree  for  redemption 
is  to  he  made,  or  a  special  direction  is  to  be  given  as  to  costs,  in 
consequence  of  the  tender  made  to  the  defendants  by  the  plaintiffs. 
The  circumstances  connected  with  the  tender  to  the  mortgagees, 
[*57l]  about  *  which  there  appears  to  be  no  dispute,  are  these:  The 
plaintiffs,  being  desirous  of  disposing  of  the  property,  proposed  to 
pay  a  gross  sum  of  money,  and  wait  for  a  settlement  until  the 
account  was  rendered ;  and  they  accordingly,  after  some  corre- 
spondence, actually  tendered  to  the  defendants  570/.,  the  sum 
considered  to  be  then  due ;  this  the  defendants  declined  to 
receive. 

The  first  question,  which  usually  arises  in  cases  of  this  description, 
does  not  arise  here,  viz.,  the  question  of  notice.  It  is  not  disputed 
that  a  mortgagee  is  entitled  to  notice ;  and  I  am  of  opinion,  that 
when  the  time  fixed  by  the  notice  expires,  tlie  mortgagee  is  bound 
to  know  the  amount  due  to  him,  and  if  that  sum  or  a  sum  calcu- 
lated by  the  mortgagor  to  be  the  probable  amount  of  principal, 
interest  and  costs  be  tendered  to  him,  unconditionally,  he  is  bound 
to  accept  it.  A  mortgagee  is  not  bound  to  accept  payment  without 
proper  notice  given  to  or  by  him ;  but  if,  after  proper  notice,  the 
amount  is  tendered  to  him,  and  he  refuses  to  accept  it,  he  does  so 
at  his  own  peril. 

In  Hai-vey  v.  Tehhtitt,  Sir  Thomas  Plumer  lays  it  down,  that  a 
mortgagee  is  not,  in  all  cases,  entitled  to  his  costs ;  and  in  Shuttle- 
uwrth  V.  Lmvthei'f  the  mortgagee  was  even  held  bound  to  pay  costs. 
In  Wilson  v.  Cluer,  a  mortgagee  in  possession  being  found,  on 
taking  the  account,  to  have  been  overpaid,  costs  were  given  against 
him.  So  in  Roberts  v.  Williams,  the  sum  tendered  to  the  mort- 
gagee before  suit  being  greater  than  the  balance  found  due,  he  was 
ordered  to  pay  the  costs ;  and  in  Smith  v.  Green,  the  mortgagee  was 
deprived  of  his  costs.  In  all  these  cases,  there  was  a  dispute  as  to 
the  amount,  but  upon  its  appearing,  that  the  full  amount  had  been 
received  by  or  tendered  to  the  mortgagee,  the  Court  held,  that  he 
[  *572  1  was  not  justified  in  ^compelling  the  mortgagor  to  institute  a  suit 
for  the  purpose  of  taking  the  account. 

A  mortgagee  is,  no  doubt,  favourably  looked  on  by  the  Court ; 
but  he  will  not  be  allowed,  by  disputing  the  account,  to  throw  the 
expenses  of  an  unnecessary  litigation  upon  the  mortgagor.  In  this 
case,  I  am  of  opinion,  that  there  has  been  an  unconditional  tender 
to  the  defendants  of  a  sum,  which  they  might   either  accept  or 
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refuse  at  their  own  peril.  There  must  therefore  be  a  decree  for  au 
account  of  what  was  due  for  principal,  interest  and  costs  on  the 
18th  of  March  last ;  and  if  the  amount  found  due  should  not  exceed 
570^,  then  the  defendants  must  pay  the  costs  of  the  suit,  but  if  the 
amount  should  exceed  that  sum,  then  there  will  be  the  usual  decree 
as  to  costs  as  if  there  had  been  no  tender. 


Hariier 
Pribstlrt. 


CHANCE  V.  CHANCE. 

(16  Beav.  672—575.) 

A  testatrix  appointed  a  trust  fund  to  two  trustees,  in  trust  to  pay  the 
dividends  to  A.  for  life,  and  after  his  decease,  she  gave  the  dividends  to 
two  others,  B.  and  C,  for  life ;  and  after  the  decease  of  the  survivor,  she 
gave,  bequeathed,  willed  and  directed  the  principal  to  be  divided  into  two 
parts,  and  one  of  them  to  be  "  transferred  or  paid  "  to  the  children  of  those 
two  persons  respectively  at  the  age  of  twenty-five  years:  Held,  that  the 
gift  to  the  children  was  void  for  remoteness. 

Bt  a  settlement  made  in  1799,  certain  property  was  settled  upon 
trust  for  Jane  Lodge  for  life,  with  remainder  as  she  should  by  deed 
or  will  appoint. 

In  the  year  1809,  the  property  was  taken  by  Commissioners  under 
the  powers  of  an  Act  of  Parliament.  The  purchase  money  was 
invested  in  1,869{.  18«.  ^d.  Consols,  and  the  dividends  paid  to  Mrs. 
Lodge  for  life. 

Mrs.  Lodge,  by  her  will,  bequeathed  to  her  son  George  Chance 
and  H.  Howard  the  1,3692.  138.  Ad.  ^Consols,  in  trust  to  pay  the 
dividends  to  Stevens  Chance  for  life,  and,  after  his  decease,  the 
testatrix  gave  the  interest  and  dividends  to  her  sons  Charles  Chance 
and  George  Chance,  equally,  and  the  whole  to  the  survivor,  during 
their  and  his  lives  and  life;  and  after  the  death  of  the  survivor 
(she  proceeded),  ''  then  I  give  and  bequeath,  and  will  and  direct, 
the  principal  sum  of  1,369/.  138.  4tf.,  3/.  per  cent.  Consolidated 
Annuities,  to  be  divided  into  two  equal  half  parts  or  shares,  and 
one  such  half  part  or  share  to  be  transferred  or  paid,  unto  and 
equally  divided  between  all  the  children  of  my  said  son  Charles 
Chance  at  the  age  of  twenty-five  years,  with  all  interest  and  divi- 
dends thereon.  And  if  there  shall  be  but  one  child,  then  the  whole 
to  such  only  child  in  manner  aforesaid."  The  testatrix  then  be- 
queathed the  other  moiety  to  the  children  of  her  son  George  Chance 
in  the  same  terms,  and  directed,  that  if  Charles  Chance  should  not 
have  any  children  who  should  live  to  attain  the  age  of  twenty- 
five  years,  the  first-mentioned  moiety  should  go  [to]  the  children 


1853. 
March  W, 

B4)IU  Court. 

BOMILLT, 

M.R. 
[572] 
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Chance  of  George  Chance  in  manner  aforesaid.  George  Chance  survived 
Chance.  Stevens  and  Charles,  and  died  in  1847.  The  children  of  Charles 
now  claimed  the  fund,  but  the  plaintifif  insisted  on  the  invalidity 
of  the  appointment  to  the  children  at  twenty-five,  and  claimed  the 
whole,  as  in  default  of  appointment,  under  the  ultimate  limitation 
in  the  settlement. 

Mr.  R.  Palmer  and  Mr.  WilliamSf  for  the  plaintifif: 

There  is  no  gift,  except  in  the  direction  to  pay  after  the  deaths 
of  the  tenants  for  life,  to  a  class  at  twenty-five.  It  is  therefore 
too  remote,  and  consequently  void :  Southern  v.  WoUaston  (1)  ; 
Hunter  v.  Judd  (2). 

[  674  ]  Mr.  Lloyd  and  Mr.  Rogers,  for  the  children  of  George  Chance 

claimed  one  moiety  of  the  fund.  They  cited  Saunders  v.  Vautier  (3) ; 
Hanson  v.  Graham  (4) ;  Leake  v.  Robinson  (5) ;  Leemingy.  Sheiratt  (6) ; 
In  re  Bartholomew's  Trust  (7) ;  Hariison  v.  Grimwood  (s). 

Mr.  Henry  Stevens,  for  the  four  surviving  children  of  Charles 
Chance,  contended,  that  there  was  an  immediate  gift  to  them. 
That  the  testatrix,  after  separating  the  fund,  gave  it  to  the  trustees 
of  her  will ;  and  then  ''  willed  and  directed  "  the  payment  of  it 
at  twenty-five.  That  this  therefore  was  an  immediate  gift,  with  a 
postponement  of  the  time  of  payment. 

Mr.  Hanson,  for  the  Commissioners. 

The  Master  of  the  Bolls: 

I  am  of  opinion  that  the  legacies  in  this  case  did  not  vest  in  the 
children.  The  Court  endeavours,  no  doubt,  to  construe  a  gift  as 
vested,  if  it  can,  but  the  authorities  are  numerous  and  conclusive, 
that  where  a  gift  is  made  to  a  class,  on  condition  of  their  filling  a 
particular  character,  it  can  only  vest  in  case  that  condition  is 
satisfied.  If  a  legacy  be  first  given  to  a  person,  and  the  condition 
added  relates  only  to  the  time  of  its  payment,  as  at  a  particular 
age,  that  is  good ;  but  if  there  be  no  gift,  except  in  the  direction 
to  pay  at  a  particular  age,  the  legatee  must  attain  that  age  before 
the  legacy  vests  in  him ;  and  if  that  age  be  too  remote,  the  gift  is 
void.     That  is  the  principle  of  Hunter  v.  Judd(}).     Cases  have 

(1)  AnU,  p.  78.  (5)  16  R.  R.  168  (2  Mer.  363). 

(2)  30  R.  R.  203  (4  Sim.  456).  (6)  62  R.  R.  1  (2  Hare,  14). 

(3)  64  R.  1^  286  (Cr.  &  Ph.  240).  (7)  84  R.  R.  95  (1  Mac.  &  G.  354). 

(4)  5  R.  R.  277  (6  Ves.  239).  (8)  85  R.  R.  66  (12  Beav.  192). 
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occurred  *where  interest  being  given  in  the  meantime  on  the 
legacy  (as  in  Hanson  v.  Graham),  it  has  been  held  vested.  So  if 
(as  in  Saunders  v.  Vautier)  the  legacy  has  been  separated  from  the 
bulk  of  the  testator's  property,  it  has  also  been  held  vested.  I 
have  looked  at  this  case,  to  see  if  there  were  any  circumstances 
to  take  it  out  of  the  general  rule,  but  I  do  not  find  any  one  of  the 
grounds  of  exception.  I  thought  at  first,  that  it  was  given  to  the 
trustees,  and  therefore  might  come  within  the  principle  of  Saunders 
V.  Vautier :  but  it  is  a  gift  to  George  Chance  and  Howard  to  pay 
the  dividends  to  Stevens  Chance  for  life  only,  and  then  the  trust 
is  at  an  end ;  and  then  there  is  a  distinct  gift  of  the  interest  to 
Charles  Chance  and  George  Chance,  and  after  the  death  of  the 
survivor  the  principal  sum  is  to  be  divided,  and  one  moiety  to 
be  paid  to  the  children  of  each  of  them  at  twenty-five  years  of 
age.  There  is  no  gift  therefore  to  the  children,  except  in  the 
direction  to  pay  at  twenty-five. 

The  gift  to  the  children  of  Charles  stands  exactly  in  the  same 
position  as  that  to  George's  children,  though  there  is  no  gift  over  of 
the  latter  moiety.  The  same  rule  must  therefore  apply  here,  as  in 
other  cases,  that  where  there  is  no  gift,  except  in  the  direction  to 
pay,  and  the  period  of  payment  violates  the  rule  as  to  remoteness, 
it  is  void. 

Declare  the  plaintiff  entitled  to  the  fund,  and  direct  payment  to 
him  accordingly. 


Chance 

V, 

Chamoe. 
[  •'^^s  ] 


KATCLIFFE  v.  WINCH. 

(16  Beav.  676—677.) 

After  a  decree  or  order  on  summons  for  the  administration  of  an  estate, 
a  legatee  will  be  restrained  from  proceeding  in  the  County  Court  to  recover 
a  legacy. 


1863. 
March  12. 


CRE8WICK  V.  GA8E:ELL(1). 

(16  Beav.  677—579.) 

Beal  and  personal  estate  were  given  upon  trust,  during  the  life  of  A., 
out  of  the  income,  to  pay  A.  200^.  a  year,  and  one-third  of  the  residue  to 
B. ;  and  on  the  death  of  A.,  to  sell  and  pay  one-third  to  B. ;  then  a  gift 
over,  on  the  death  of  B.,  before  his  share  should  "  become  due  and  payable." 
B.  died  in  the  life  of  A. :  Held,  that  the  gift  over  took  effect. 

The  testator  gave  the  residue  of  his  real  and  personal  estate  to 
trustees,  upon  trust,  during  his  sister's  (Martha  Antrobus)  life,  out 

(0  In    re   Wilmatfs   Trn$U    (1869)      (1885)  10  App.  Cas.  422,  65  L.  J.  Ch. 
L.  E.  7  Eq.  632;   Wakefield  v.  Maffet      4  ;  63  L.  T.  169. 


1863. 
March  l\. 

BolU  Court. 

ROMILLY, 

M.R. 

[677] 
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Cbeswick  of  the  annual  proceeds  to  pay  her  an  annuity  of  200/.  a  year,  and 
Gaskkll.  ^  P*y  one-third  of  the  residue  of  the  proceeds  to  John  Shaw  Astley, 
and  the  other  two  thirds  as  in  his  will  mentioned.  And  after  his 
sister's  death,  to  sell,  and  as  to  one-third  of  the  produce,  the  testator 
gave  the  same  to  John  Shaw  Astley,  his  executors,  administrators 
[  *c»78  ]  and  assigns.  *And  he  thereby  declared, ''  that  if  any  of  his  legatees 
should  happen  to  die  before  his,  her  or  their  respective  shares 
should  become  due  and  payable,*'  and  without  leaving  any  child 
living  at  his  decease,  then  he  gave  his  share  over  to  the  survivor 
of  his  legatees.  And  he  also  provided,  that  if  any  of  his  said 
legatees  should  happen  to  die  and  leave  children  living  at  his 
decease,  then  he  gave  to  such  children  the  share  of  their  respective 
parents. 

John  Shaw  Astley  died  without  issue,  in  1832.  Martha  Antrobus 
survived  him,  and  died  in  1849.  The  plaintiff,  the  representative 
of  John  Shaw  Astley,  now  claimed,  in  his  right,  one-third  of  the 
produce  of  the  residue. 

Mr.  Roupell  and  Mr.  C.  C.  Barber,  for  the  plaintiff : 

John  Shaw  Astley  took  a  vested  interest  in  one-third  of  the 
residue,  which  was  given  not  only  to  him,  but  to  his  executors, 
administrators  and  assigns.  It  was  a  vested  gift,  and  was  not 
divested  by  his  death  in  the  lifetime  of  Martha  Antrobus,  for  he  did  not 
die  before  his  legacy  was  "  due  and  payable."  These  words  imported 
two  events,  and  unless  they  both  happened,  the  gift  over  did  not 
take  effect.  The  legacy  became  due  upon  the  testator's  death, 
though  not  payable  until  the  death  of  Martha  Antrobus.  It  was 
*'  dehitum  in  praaenti,  sed  solvendum  infiUuro.'*  The  Court  has  put 
a  construction  on  the  word  '*  payable,"  limiting  it  to  the  period  of 
vesting ;  and  this,  being  a  clause  of  forfeiture,  is  to  be  construed 
strictly,  so  as  not  to  allow  a  vested  gift  to  be  divested  by  words  of 
doubtful  import 

[  679  ]  Mr.  R.   Painter,   Mr.  Remhaw,  Mr.  Lloyd,  Mr.  Little,   Mr. 

W.  H.  Clarke  and  Mr.  Piggott,  contrd,  were  not  heard. 

The  Master  of  the  Rolls  : 

There  is  no  reasonable  doubt  upon  the  construction  of  this  clause 
of  the  will.  The  gift  was  undoubtedly  vested,  but  there  was  a  gift 
over,  on  the  legatee  dying  before  his  share  "should  become  due 
and  payable."     I  am  of  opinion  that  the  legatee  did  die  before  his 
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share  became  "  due  aud  payable.'*  It  is  impossible  for  the  Court 
to  say,  that  "due''  means  "vested,"  and  change  the  expression 
into  a  gift  over,  if  the  legatee  died  before  the  legacy  became 
"  vested,"  in  which  case  it  would  have  no  meaning.  It  is 
unnecessary  to  refer  to  the  authorities  on  the  subject  (l),  of  which 
there  are  many.    The  bill  must  be  dismissed. 


Crkswigk 

V, 
GiLSKELL. 


HUFFAM  V.  HUBBAED(£). 

(IGBeav.  579—581.) 

Bequest  to  A.  for  life,  and,  '*  at  her  decease,  to  her  surviving  children," 
when  they  have  attained  twenty-one:  Held,  that  the  survivoi'ship  had 
reference  to  the  death  of  A.,  and  that  those  children  only  who  survived  her 
were  entitled. 

In  this  case,  the  testator  bequeathed  to  two  persons,  in  trust  for 
his  wife  for  life,  the  interest  of  2,900/.  Consols ;  at  her  decease,  in 
trust  for  his  daughter  Mary,  wife  of  William  Huflfam,  for  life ;  '*  at 
her  decease,  to  her  surviving  children  lawfully  begotten,  when  they 
have  attained  their  twenty-one  years,  share  and  share  alike; "  and 
he  left  to  the  judgment  of  the  trustees  (whom  he  requests  to  act  as 
guardians,  in  case  of  the  death  of  his  son-in-law),  to  expend  what 
interest  they  might  see  necessary  in  the  clothing,  education,  &c.,  of 
the  children  during  their  nonage. 

The  testator  died  in  1802,  and  Mary  Hufifam  died  in  1852.  She 
had  four  children,  three  only  of  whom  survived  her;  and  the 
question  now  raised  was,  whether  the  representatives  of  the 
deceased  child  took  any  share  of  the  fund. 

Mr.  Roupell  and  Mr.  Simpson,  for  the  petitioners. 

Mr.  R,  Palmer  and  Mr.  Cotton,  in  the  same  interest. 

The  Master  of  thb  Bolls  called  on  the  other  side. 

Mr.  Lloyd,  contra,  argued,  that  this  case  differed  from  Cnpps 
v.  Wolcott  (3),  in  consequence  of  the  addition,  "when  they  have 
attained  twenty-one  years."  That  the  vesting  took  place  at  that 
age,  and  that  the  survivorship  had  therefore  reference  to  that 
period,  and  not  to  the  death  of  the  tenant  for  life,  as  in  Crozier  v. 
Fisher  (4).  He  referred  also  to  Bouveiie  v.  Bouverie  (s). 
Rtnve,  41  E.  B.  75 


1863. 
March  15. 

Rolls  Court. 
BOMIf.LY, 

M.R. 
[579] 


(1)  See  Bright  v 
(3  My.  &  K.  316). 

(2)  Comtek  V.  Wadman  (1868)  L.  E. 
7  £q.  60. 


(«)  20  R  R.  268  (4  Madd.  11). 
(4)  28  R.  R.  141  (4  Russ.  H98). 
(6)  78  RR.  HI  (2  Ph.  349}. 
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HUFFAX 

r. 
Hubbard. 


[581] 


The  Master  of  the  Bolls  : 

I  am  of  opinion,  that  this  case  is  not  distinguishable  from 
Crippa  V.  Wolcott  The  case  of  Crazier  v.  Fisher  is  a  very  peculiar 
one ;  there  was  a  gift  to  the  trustees,  on  this  special  trust,  to 
receive  the  rents  and  pay  unto  the  children  a  just  proportion,  as 
they  arrived  at  twenty-one,  and  invest  the  infant's  share  ''  till  the 
youngest  child  should  arrive  at  twenty-one,  and  then  all  the  said 
children  or  the  survivors  of  them  to  be  let  unto  full  possession  of 
all  his  estates."  Therefore  there  was  an  express  direction,  that 
the  period  of  distribution  should  be  when  the  youngest  attained 
twenty-one. 

The  claim  here  is  very  different,  and  I  can  not  distinguish  this 
case  from  Crippa  v.  WolcotL  The  rule  laid  down  in  that  case  is 
this:  The  survivorship  shall  have  reference  to  the  period  of 
distribution  (l).  I  think  that  this  rule  is  applicable  here,  and  that 
those  children  only  who  survived  the  mother  are  entitled  to  the 
fund. 


1853. 
March  15 


RolU  CAturt, 

KOMILLY, 
M.B. 

[681] 


MCDONALD   V.  BRYCE  (2). 

Ill*"       (16  Beav.  581—584;  S.  C.  22  L.  J.  Ch.  779;  17  Jur.  335;    1  W.  R.  261; 

21  L.  T.  0.  S.  54.) 

Bequest  of  residue  to  Bobert,  the  eldest  son  of  Peter,  upon  his  coming  of 
age ;  failing  him,  to  the  next  male  child  of  Peter  who  shall  attain  twenty- 
one;  and,  failing  the  male  children  of  Peter,  to  seven  legatees  (named), 
and  the  survivors  and  survivor  of  them.  Bobert  died  an  infant,  and  Peter 
survived  all  the  residuary  legatees,  and  had  no  other  child :  Held,  that  the 
survivorship  had  reference  to  the  death  of  Peter,  that  the  gift  failed,  and 
that  the  residue  belonged  to  the  testator *8  next  of  kin. 

KoBERT  Shawe,  by  his  will  (a),  dated  in  1802, [after  giving  legacies 
to  the  daughters  of  Lewis  MTherson,]  bequeathed  his  residue  (con- 
sisting of  personalty)  unto  Robert  Shawe,  the  eldest  son  of  Peter 
Shawe,  "  for  his  sole  use  and  benefit,  upon  the  said  Bobert  Shawe 
coming  of  age ;  failing  him,  to  the  next  male  child,  procreate,  of  the 
body  of  the  aforesaid  Peter  Shawe,  and  lawfully  begotten,  who 
shall  attain  the  age  of  twenty-one  years  ;  failing  the  male  children 
of  the  said  Peter  Shawe,  lawfully  begotten,  to  the  aforementioned 
legatees  and  the  survivors  and  survivor  of  them,  in  equal  propor- 
tions :  viz.  Misses  Anne,  Margaret,  and  Elizabeth  MTherson,  and 


(1)  See  Spurrtn  v.  Spurrdl,  90  R.  R 
u67  (11  Hare,  54). 

(2)  •*  I  very  much  doubt  the  correct- 
ness of  my  decision  in  AV Donald  v. 
Bryce,  and  I  think  that  case  ought  not 


to  be  cited  as  an  authoiity  before  me  "  : 
per  Lord  fiomilly,  M.R.,  Comtek  v. 
Wadman  (1868)  L.  R.  7  Eq.  at  p.  81. 
(3)  See  44  R.  R.  254  (2  Keen,  276). 
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Mrs.  Christy  Grant,  Mrs.  Isabella  McDonald,  Mrs.  Mary  M'Donald,     McDonald 
and  Mrs.  Amy  M'Lean,  all  daughters  of  the  before-mentioned  Lewis       Bbtge. 
MTherson ;  "  their  respective  shares  to  be  at  their  free  will  and       [  ^82  ] 
disposal. 

Peter  Shawe  had  one  child  only,  viz.  Robert,  who  died  in  1814 
at  the  age  of  eight  years. 

Peter  Shawe  himself  died  on  the  8th  of  September,  1852,  without 
having  had  any  other  issue.  At  that  time,  all  the  seven  residuary 
legatees  were  dead ;  and  the  present  question  was,  whether  their 
representatives,  or  the  next  of  kin  of  the  testator,  were  entitled  to 
the  fund. 

Mr.  Olastse  and  Mr.  Selwyn,  for  the  representatives  of  the 
residuary  legatees  : 

The  survivorship  had  reference  to  the  death  of  the  testator,  or  of 
Bobert  Shawe,  and  not  to  the  death  of  Peter  Shawe,  who  had  no 
life  interest  in  the  property.  On  the  death  of  Bobert,  the  interest 
of  the  residuary  legatees  became  vested,  subject  to  be  divested 
upon  Peter  Shawe  having  a  son.  The  residuary  legatees,  who  all 
survived  Bobert,  are  therefore  entitled.  [They  questioned  Cripps 
v.  JVolcottj  and  cited  The  Commissioners  of  Charitable  Donations^ 
ii'c.  V.  Cotter {\)\  Rogers  v.  Towsey{2)\  Wordsworth  v.  Wood{i)] 
and  Shailer  v.  Oroves  (4).] 

Mr.  R.  Palmer  and  Mr.  Prout^  for  the  next  of  kin,  [relied  on       t  ^^^  3 
Cripps  V.  Wolcott ;  Taylor  v.  Beverley  (5)  :] 

Here  everything  was  in  contingency,  until  it  was  known,  by  the 
death  of  Peter,  that  he  could  have  no  son,  and  then  the  gift  became 
vested  in  the  survivors. 

Mr.  James  A^iderson  and  Mr.  Messiter,  in  the  same  interest, 
cited  Hoghton  v.  Whitgreave  (6). 

Mr.  Glasse,  in  reply : 

*  *  Upon  the  authority  of  Cripps  v.  Wolcott  itself,  the  death 
of  Bobert  was  the  period  of  vesting  and  survivorship. 

Thb  Mastbr  of  the  Bolls: 

I  am  of  opinion  that  the  case  of  Cripps  v.  Wolcott  (7)  *is  binding      [  *684  j 
on  me.    It  has  since  been  followed,  and  I  must  adhere  to  it,  until 

(1)  58  R.  B.  298  (1  Dr.  &  War.  498).  (4)  77  R.  B.  66  (6  Hare,  164). 

(2)  72  R.  R.  779  (9  Jur.  575).  (5)  66  R.  R.  22  (1  Coll.  108). 

(3)  48  R.  R.  191  (4  My.  &  Or.  645 ;  (6)  20  B.  R.  259  (1  J.  &  W.  146). 
affirmed  1  H.  L.  C.  156).  (7)  20  R.  R.  268  (4  Madd.  11). 
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it  lias  been  reversed  by  the  House  of  Lords,  if  ever  that  should 
take  place,  which  I  consider  very  improbable.  The  only  question 
is  whether  the  present  case  can  be  distinguished  from  Cripps  v. 
Wolcotty  by  the  circumstance  that  there  is  here  no  previous  life 
interest  in  Peter  Shawe.  I  think  that  does  not  distinguish  this 
case ;  and  I  am  satisfied,  that  there  is  no  real  distinction  between 
the  cases. 

I  concur  in  the  argument  on  behalf  of  the  respondents,  that  the 
interest  of  the  residuary  legatees  was  contingent,  until  it  was 
ascertained  that  Peter  Shawe  died  without  a  son  (l).  One  of  the 
reasons,  therefore,  for  distinguishing  this  case,  namely,  the  anxiety 
of  the  Court  to  construe  a  gift  vested,  by  ascertaining,  on  the  death 
of  the  testator,  who  were  the  persons  to  take,  fails,  for  even  if  they 
were  ascertained  the  gift  must  necessarily  remain  contingent  up 
to  that  period.  No  advantage  could  therefore  be  gained  in  effecting 
the  object,  which  the  Court  has  striven  to  obtain,  by  construing  it 
a  vested  interest. 

I  am  of  opinion  ihat  the  next  of  kin  are  entitled  to  the  fund. 


1858. 
Jl/arch  15. 


ee  finch. 

(16  Beav.  685—586.) 
[Affirmed  on  appeal  as  reported  in  4  D.  M.  &  G.  108.] 


1858. 
A/areh  18. 

BdU  CouH. 

KOMILLT, 
M.K. 

[586] 


FOLIGNO   r.  MAETIN. 

(16  Beav.  586-587.) 

After  decroe  against  a  purchaser  for  specific  performance,  the  defendant 
made  default  in  payment  of  the  purchase-money :  Held,  that  the  vendor 
was  entitled  to  rescind  the  contract  (2). 

By  the  decree,  dated  the  2nd  of  December,  1852,  it  was  ordered, 
that  the  agreement  entered  into  between  the  plaintiff,  and  the 
defendant  Ritchie,  should  be  specifically  performed  and  carried  into 
execution.  And  it  was  ordered,  that  the  defendant  Eitchie  should, 
on  or  before  the  29th  of  January,  1853,  pay  the  plaintiff  1,650Z.  and 
interest,  and  that  the  plaintiff,  at  the  expense  of  the  defendant, 
should  execute  an  assignment  of  the  property  comprised  in  the 
agreement. 


(1)  See  44  R.  E.  257  (2  Keen,  282), 
where  Lord  Langdale  took  the  same 
view. 

(2)  In  such  case  the  vendor  electing 


to  rosciod  must  relinquish  any  claim 
to  damages  for  the  purchaser's  breach 
of  contract :  Umiy  v.  Schroder  (1 879)  12 
Ch.  D.  666,  48  L.  J.  Ch.  792.— 0.  A,  S. 
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The  defendant  neither  paid  the  purchase  money  nor  obeyed  the 
decree  in  any  other  respect. 

It  was  now  moved,  that  the  contract  should  be  rescinded  and  the 
plaintiff's  bill  dismissed  without  costs,  or  otherwise,  that  it  might 
be  ordered  that  all  further  proceedings  should  be  finally  stayed. 

Mr.  Cole,  in  support  of  the  motion,  argued,  that  the  defendant 
was  bound  to  obey  the  decree,  and  that,  if  he  did  not,  the  plaintiff 
was  not  to  be  held  to  a  contract,  which  the  defendant  refused  to 
perform,  or  be  compelled  to  take  proceedings,  which  would  ultimately 
be  unavailing,  to  obtain  the  consideration  money. 

Mr.  Hardy^  contra,  argued,  that  the  plaintiff  must  proceed  to 
enforce  obedience  to  the  decree,  and  could  not,  by  motion,  entirely 
vary  it.  That  the  plaintiffs,  for  some  purpose  of  their  own,  were 
desirous  of  getting  rid  of  the  contract,  which  could  not  now  be 
done.  He  asked  no  extension  of  time  to  enable  the  defendant  to 
make  the  payment. 

Thb  Mastbb  of  the  Bolls  : 

My  opinion  is,  that  the  plaintiff  is  entitled  to  get  rid  of  the 
contract,  unless  the  defendant  pays  the  purchase  money  before  the 
first  day  of  next  Term. 

If  not  then  paid,  the  order  must  be  made. 

Mr,  Hardy  then  consented  to  an  immediate  dismissal. 


FOLIGKO 

Mabtin. 

[687] 


PAGE  V.  PAGE. 
In  ee  page. 

(16  Beav.  588—592.) 

Under  tlie  old  practice  an  order  obtained  ex  parte  by  a  married  woman, 
for  leave  to  file  a  bill  and  sue  in  formd  pauptris,  without  a  next  friend, 
held  irregular,  and  discharged. 


1863 

Jan,  11. 

iF0».  19. 

March  8,  18. 


CROSS  V.  THOMAS. 

(16  Beav.  592. 
[Obsolete  procedure  by  supplemental  order.] 


1863. 
March  18. 


B.R. — VOL.  xevi. 


18 
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1853. 
March  19.. 

Eolli  Court. 

ROMILLT, 
M.R. 

[593] 


Ee  field. 

(16  Beav.  593.) 

An  order  for  taxation  was  to  be  void,  unless  the  Master  made  his  report 
in  a  fortnight,  or  certified  that  further  time  was  necessary.  The  time 
elapsed  without  any  certificate  having  been  given,  and  the  parties  afterwards 
attended  several  times  before  the  Master  without  objecting :  Held,  that  the 
irregularity  had  been  waived,  and  an  order  was  made  for  the  Master  to 
proceed  in  the  taxation. 

An  order,  dated  the  26th  of  November,  1852,  was  made  for  the 
taxation  of  a  solicitor's  bill,  and  the  Master  was  to  make  his  report 
in  a  fortnight  "  unless  the  said  Master  should  certify,  that  further 
time  was  necessary  to  enable  him  to  make  his  report  *'  or  this  order 
was  to  be  of  no  effect. 

The  time  expired  without  any  certificate  having  been  made,  but 
the  solicitor  afterwards  attended  before  the  Master  several  times, 
and  proceeded  in  the  taxation,  without  objecting.  He  at  last 
objected,  and  the  Master  then  considered  his  authority  gone. 

Mr.  Wickens  now  moved, on  behalf  of  the  client,  that  the  Master 
might  be  at  liberty  to  certify  that  further  time  was  necessary. 

Mr.  Foster,  contra : 

The  order  is  altogether  void,  the  condition  not  having  been 
complied  with,  and  it  cannot  now  be  revived. 

The  Master  of  the  Bolls: 

I  am  of  opinion  that  the  omission  by  the  Master  to  certify  that 
further  time  was  necessary  has  been  waived  by  both  parties,  and 
that  the  proper  order  is  to  this  effect :  Let  the  Master  be  at  liberty 
to  certify  if  further  time  be  necessary,  and  in  case  he  shall  so 
certify,  let  him  proceed  in  the  taxation,  in  the  same  manner  as  if 
he  had  enlarged  the  time  within  fourteen  days. 


1863. 

Feb,2\. 

March  19. 

RolU  CouH. 

ROMILLT, 
M.R. 

On  Appeal. 

186a, 

May  80. 

Kniqht 
'tBUCB  and 

TUBMBB, 

L.JJ. 
[694J 


HEWISON   V.  NEGUS  (1). 

(16  Beav.  594—600;  S.  C.  22  L.  J.  Ch.  655;  21  L.  T.  303;  1  W.  R.  262;  21 
L.  T.  0.  S.  53  ;  affirmed  on  appeal,  22  L.  J.  Ch.,  aee  p.  657  ;  21 L.  T.  O.S.  203.) 

A  wife  may,  in  many  respects,  enter  into  a  contract  for  valuable  con- 
sideration with  her  husband ;  so,  conversely,  a  husband  may  become  a  pur- 
chaser from  his  wife  of  property  belonging  to  her. 

A  post-nuptial  settlement  of  a  wife's  estate,  whereby  it  is  limited  to  the 


(1)  In  Oreen  v.  Patersmi  (1886)  32 
Ch.  D.  95,  56  L.  J.  Ch.  181,  54  L.  T. 
738 ;  several  later  cases  are  referred 
to   of   post  -  nuptial    settlements   of 


married  women's  property;  and  see 
the  note  to  Butterfield  v.  ETeath  in 
92  R.  R.  at  p.  484  (15  Beav.  408).— 
0.A.& 
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wife  for  her  separate  use  for  life,  without  power  of  anticipation,  with      Hewisov 
remainder  to  the  husband  for  life,  with  remainder  to  the  children,  &c. ,  is  ^^ 

not  void  as  against  a  subsequent  purchaser  from  the  husband  and  wife,  as        -NKOUS. 
a  voluntary  settlement  under  the  27  ELiz.    The  modification,  by  the  hus- 
band, of  his  life  estate  in  possession,  and  by  the  wife,  of  her  inheritance, 
form  a  good  and  valuable  consideration. 

This  was  a  suit  for  foreclosure.  It  appeared  that,  in  1848,  the 
freehold  and  copyhold  estate  in  question  stood  limited  to  S.  B.  for 
life,  with  remainder,  as  to  a  moiety,  to  Eleanor,  the  wife  of  William 
Negus,  in  fee. 

By  a  post-nuptial  settlement,  dated  the  9th  of  November,  1848, 
and  duly  acknowledged,  Mr.  and  Mrs.  Negus  conveyed  their  moiety 
of  the  estate  (subject  to  the  prior  life  estate)  to  trustees  and  their 
heirs,  upon  trust  to  pay  the  rents  to  Mrs.  Negus  for  life,  for  her 
separate  use,  and  without  power  of  anticipation,  with  remainder  to 
Mr.  Negus  for  life ;  and  after  the  decease  of  both  Mrs.  and 
Mr.  Negus,  to  the  use  of  such  person  or  persons  as  Mrs.  Negus 
should  by  will  appoint ;  and  in  default  of  appointment,  to  the  use 
of  her  child  or  children,  as  tenants  in  common  in  fee,  with  cross- 
remainders  between  them,  with  an  ultimate  limitation  to  Mrs.  Negus 
and  her  heirs. 

On  the  10th  August,  1849,  the  tenant  for  life  died. 

By  indenture,  dated  2nd  April,  1851,  and  duly  acknowledged, 
Mr.  Negus  and  his  wife  conveyed  their  moiety  of  the  estate,  by  way 
of  mortgage,  to  secure  200L,  to  the  plaintiff  Hewison,  who,  at  the 
time,  had  notice  of  the  settlement  of  1848.  The  money  not  being 
♦paid,  Hewison  filed  his  bill  against  Negus,  his  wife,  the  trustees,  [  •696  ] 
and  the  children  of  the  marriage,  to  foreclose. 

Mr.  Lloyd  and  Mr.  Bilton,  for  the  plaintiff,  [cited  Pidvertoft  v. 
Pulvertoft  (1) ;  Btickle  v.  Mitchell  (2)  ;  Doe  d.  Otley  v.  Man- 
ning (3) ;  Doe  d.  Baversiock  v.  Rolfe  (4)]  : 

The  case  of  Bntterfield  v.  Heath  (5),  which  was  lately  decided  in 
this  Court,  is  an  authority  directly  in  point.     *     *     * 

Mr,  C.  Chapman  Barber,  for  subsequent  mortgagees.  [  696  ] 

Mr.  R.  Palmer  and  Mr.  Fane,  for  the  trustees  of  the  pettle- 
ment,  and  the  two  children  of  Mr.  and  Mrs.  Negus : 

[In  this  case,  the  modification  of  the  interests  of  both  parties 

(1)  11  B.  B.  151  (is  Yes.  84).         (4)  47  B.  B.  687  (8  Ad.  &  El.  650). 

(2)  11  B.  B.  155  (18  Yes.  100).        (5)  92  B  B.  484  (15  Beay.  408). 

(3)  9  B.  B.  503  (9  East,  59). 

18—2 
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Hewison      was  a  valuable  consideration,  sufficient  to  support  the  settlement. 
Nbous.       They  cited  Parker  v.  Cai-ter  {\) ;  Ford  v.  Stuart  {2) ;  Keketcich   v. 
Manning  (3),  and  other  cases.] 

[  697  ]  Mr.  Osborne,  for  Mr.  and  Mrs.  Negus. 

Mr,  Lloyd,  in  reply. 

The  Master  of  the  Bolls: 

My  present  impression  is,  that  BtUterfield  v.  Heath  does  not 
apply  to  this  case,  but  I  will  look  into  the  cases  and  consider. 

I/arch  19.       ThE   MaSTBR  OF   THE   BoLLS  : 

r  ♦698]  I  reserved  my  judgment  in  this  case,  for  the  purpose  *of  con- 

sidering, whether  it  came  within  the  principle  of  Butterjield  v. 
Heath  {4),  decided  by  me  in  April  of  last  year.  In  that  case  I 
decided,  that  a  voluntary  settlement  made  by  a  married  woman, 
of  her  real  estate,  was  within  the  provisions  of  the  statute  of  27 
Eliz.,  and  that  it  was  void  as  against  a  subsequent  purchaser  of  that 
estate,  even  though  with  notice  of  the  previous  settlement.  I  retain 
that  opinion ;  and  if  the  husband  and  wife  have  in  this  case  executed 
a  voluntary  settlement,  I  am  of  opinion  that  it  falls  within  the  pro- 
visions of  that  statute,  and  must  be  held  to  be  void  as  against  the 
subsequent  mortgagee. 

On  the  9th  of  November,  1848,  the  husband  and  wife  (Mr.  and 
Mrs.  Negus)  executed  the  settlement  which  is  alleged  to  be  volun- 
tary ;  and  the  only  question  which  arises  in  this  cause  is,  whether 
there  is  a  consideration  sufficient  to  support  it.  If  there  be  any 
consideration  to  support  it,  it  must  be  found  in  the  settlement  itself ; 
for  it  is  not  alleged  that  any  consideration  passed  from  any  one, 
except  what  appears  on  the  face  of  the  deed,  and  what  may 
there  appear  to  have  passed  from  one  of  the  parties  to  the  deed 
to  the  other.  It  is  undoubtedly  clear,  both  on  principle  and 
authority,  that  a  wife  may,  in  many  respects,  enter  into  a  contract 
for  valuable  consideration  with  her  husband.  The  release  of  dower 
by  a  wife  has  been  considered  to  be  a  sufficient  consideration  to 
constitute  her  a  purchaser  of  a  settlement  of  the  property  of  the 
husband,  made  on  that  consideration. 

I  am  also  of  opinion,  that  the  converse  of  the  proposition  is  true, 
and  that  a  husband  may  become  a  purchaser  from  his  wife  of  pro- 
perty belonging  to  her.    The  settlement,  in  this  case,  is  to  this 


(1)  67  R  B.  100  (4  Hare,  409). 

(2)  92  B.  B.  624  (15  Beav.  493). 


(3)  91  R  B.  63  (ID.  M.  &  G,  176). 

(4)  92  R  B.  484  (15  Beay.  408). 
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effect:  Ifc  bears  date  *the  9th  April,  1848,  and  was  made  by  the  Hbwison 
husband  of  the  first  part,  the  wife  of  the  second  part,  and  two  kbous. 
trustees  of  the  third  part.  After  reciting  that  the  wife  was  entitled  [  ♦699  ] 
to  a  vested  reversion  in  fee  simple  in  one  moiety  of  certain  freehold 
and  copyhold  hereditaments,  and  that  she  and  her  husband  had 
agreed  to  settle  the  same,  the  deed  witnessed,  that  they  granted, 
released  and  confirmed  to  the  trustees,  the  freehold  hereditaments 
(subject  to  the  estate  of  the  tenant  for  life),  upon  trust  to  pay  the 
rents  and  profits  of  them  to  Eleanor  Ann  Negus,  the  wife,  for  her 
separate  use  and  without  anticipation,  upon  her  sole  receipt ;  and 
subject  thereto  to  the  husband  for  his  life,  and  after  the  decease  of 
the  survivor,  for  such  persons  as  Eleanor  Ann  Negus  should  by 
will  appoint,  and  in  default  of  appointment,  to  her  children,  as 
tenants  in  common  in  fee  simple,  with  cross  executory  limita- 
tions, in  case  of  any  one  of  them  dying  under  twenty-one  and  with- 
out issue.  The  deed  then  contained  a  covenant  by  the  husband  to 
surrender  the  copyhold  to  the  trustees  on  the  trusts  of  the  settlement, 
and  the  usual  clauses  to  be  found  in  such  settlements. 

I  entertain  no  doubt,  upon  the  full  consideration  of  this  settle- 
ment, that  it  was  executed  by  the  wife  for  valuable  consideration, 
and  that  it  does  not  fall  within  the  principle  of  Goodtight  v.  Moses  (1), 
and  Currie  v.  Nind  (2),  which  were  followed  by  me  in  Butterjield  v. 
Heath  (8).  I  concur  with  the  argument  which  was  urged,  that  the 
surrender  by  the  husband  of  his  right  to  receive  the  rents  and 
profits  of  the  hereditaments  during  coverture,  and  his  giving  his 
wife  a  sole  and  exclusive  power  and  control  over  them,  is  a  valuable 
consideration  sufficient  to  support  this  settlement.  In  truth,  no 
doubt  could  arise  on  the  subject,  if  the  consideration  had  sprung 
from  another  source.  For  instance,  if  the  estate  *for  the  separate  [  *6oo  ] 
use  of  the  wife  had  been  omitted,  and  if  the  husband  had,  as  a  con- 
sideration for  the  wife  settling  this  property  on  the  children,  vested 
in  the  names  of  the  trustees  of  the  settlement  a  sum  of  stock,  the 
dividends  of  which  were  equal  in  amount  to  the  annual  produce  of 
his  estate,  and  had  directed  the  trustees  to  pay  these  dividends  to 
the  separate  use  of  the  wife,  as  a  consideration  for  the  settlement 
on  the  children,  no  question  would  have  been  raised ;  and  yet  it  is 
manifest,  that  it  would  differ  from  the  settlement  actually  made  in 
form  only,  and  that  in  substance  it  is  the  same  thing. 

I  am  of  opinion,  therefore,  that  this  settlement  is  a  valid  and 

(1)  2  W.  Bl.  1019.  92  R.  R.  at  p.  485  (1  My.  &  Cr.  17). 

(2)  See  the  note  on    this  case  in  (3)  92  R  R.  484  (15  Beav.  408;. 
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Hewiboh      Bubsisting  settlement,  and  that  the  mortgage  of  the  2nd  April,  1851, 
Kbgus.      is  invalid  as  against  that  settlement,  and  that  consequently  the  suit 
fails,  and  the  bill  must  be  dismissed,  but  without  costs. 

[Tiie  decision  was  affirmed  by  the  Lords  Justices  on  appeal,  as 
shortly  reported  in  22  L.  J.  Ch.  at  p.  657,  where  their  Lordships 
said  that  "  they  considered  the  settlement  was  a  bargain  for  value 
between  the  husband  and  wife  and  therefore  sustainable,  and 
ought  to  be  sustained,  against  a  subsequent  dealing  with  the  estate, 
though  in  favour  of  a  purchaser  for  value."] 


i«53.  MACLEOD  r.  ANNESLEY(l). 

March  U,  15,  ^    ' 

24.  (16  Beav.  600-^08  ;  22  L.  J.  Ch.  633;  17  Jur.  608 ;  1 W.  B.  250 ;  21  L.  T.  O.  S.  40.) 

JRiflU  Court.  ^  power  to  invest  tnisfc  monies  on  real  security  in  Ireland  authorizes  a 

RoMiLLT  ^^^"  ^^  leaseholds  for  lives,  perpetually  renewable  at  a  head  rent. 

M.R.    *  The  general  understanding  is,  thai  a  trustee  should  only  lend  to  the 

r  600  1  extent  of  two-thirds  of  the  value  on  agricultural  freeholds,  and  to  the 

extent  of  one-half  on  freehold  houses  (2). 

Trustee  made  liable  for  a  loss  on  a  mortgage  investment,  he  not  having 
taken  due  precautions  to  ascertain  the  value  of  the  property  mortgaged. 

By  the  settlement  made  on  the  marriage  of  Norman  Macleod 
with  Lady  Hester  A.  Annesley,  in  1801,  a  sum  of  10,000Z.,  Irish 
currency,  was  assigned  to  trustees,  upon  trust  for  Lady  Hester  for 
life,  with  remainder  to  Norman  Macleod  for  life,  with  remainder  to 
their  children,  as  she  should  appoint,  &c. 
[  601  ]  The  deed  provided,  that  it  should  be  lawful  for  the  trustees  to 

lend  the  trust  monies  to  Viscount  Yalentia,  ''at  interest,  on  the 
security  of  any  freehold,  leasehold  or  copyhold  messuages,  lands 
or  other  hereditaments,  of  competent  value,  in  any  part  of  England 
or  Ireland,  and  also  that  it  should  and  might  be  lawful  for  the 
trustees,"  in  case  the  sum  of  10,000/.,  or  any  part  thereof,  should  not 
be  advanced  to  Viscount  Valentia, "  to  lay  out  and  invest  the  10,000/. 
in  their  or  his  name  or  names,  in  the  public  funds  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or  upon  Government  or  real 
security  in  England,  Ireland,  Scotland  or  Wales,"  but  with  the 
approbation  and  consent  in  writing  of  Lady  Hester  and  Norman 
Macleod,  if  living. 

On  the  15th  of  May,  1843,  the  defendant  Arthur  Annesley  (being 
then  the  sole  trustee),  advanced  the  sum  of  7,820/.,  part  of  the  trust 

(1)  Li  re  Olive  (1886)  34  Ch.  D.  70,      8.  8  (1),  as  to  the  exteiimon  of  this 
56  L.  J.  Ch.  75,  oo  L.  T.  83.  limit  in  the  case  of  house  property. — 

(2)  See  now  the  Trustee  Act,  1893,      O.  A.  S. 
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monies,  upon  mortgage  of  estates  in  Ireland,  which  were  held  for     Maolsod 
lives  at  a  rent  of  421L  12«.  IIJ.,  with  a  covenant  for  perpetual    akmbblst. 
renewal,  on  payment  of  a  pepper  com.    Interest  was  reserved  at 
6  per  cent.,  to  be  reduced  to  5^  if  paid  within  a  month. 

The  gross  rental  of  the  estate  was  about  9282.,  but  it  was  subject 
to  the  head  rent,  a  rent  charge,  quit  rent  and  poor  rates,  which  left 
a  surplus  of  about  480Z.  only. 

Norman  Macleod  died  in  1836,  and  Lady  Hester  in  1844.  They 
had  four  children,  viz.  the  plaintiff  Lucy,  and  the  defendants  Arthur, 
John  and  Edward.  Under  an  appointment  duly  executed,  the 
plaintiff  was  entitled  to  4,3342.,  part  of  the  trust  fund,  and  her 
brothers,  Arthur,  John  and  Edward,  to  the  residue.  Scarcely  any 
interest  had  ever  been  paid  on  the  mortgage,  and  *the  security  had  [  ^603  ] 
become  wholly  deficient,  the  answer  even  admitting,  that  the  fixed 
charges  equalled  the  present  rental.  In  1851,  Lucy  Macleod  filed 
her  bill  against  the  trustee  and  her  brothers,  challenging  the  pro- 
priety  of  the  investment,  and  seeking  to  make  the  trustee  liable  for 
a  breach  of  trust,  and  to  fix  him  with  the  amount  of  the  trust 
monies  so  invested. 

It  appeared,  that  pending  the  suit,  the  plaintiff  had  incumbered 
her  share,  and  the  trustee,  on  that  account,  objected  to  the  suit  for 
want  of  parties. 

Mr.  Lloyd  and  Mr.  Karslake^  for  the  plaintiff: 

First,  a  trustee  is  not  justified  in  investing  in  leaseholds,  unless 
he  has  an  express  power  to  do  so :  Fyler  v.  Fyler  (l) ;  Fuller  v. 
Knight  {2);  Wyatt  v.  Sharratt  (s).  Here,  the  power  to  lend  on 
leaseholds  was  confined  to  a  loan  to  Lord  Yalentia,  but  on  a  loan  to 
any  other  person  the  security  must  be  on  "  real  security,"  and  a 
power  to  lend  on  real  security  does  not  authorize  a  loan  on  the 
security  of  mere  leaseholds.  The  existence  of  such  a  security 
depends  on  the  due  payment  of  the  rent;  for  if  unpaid,  the  land- 
lord may  not  only  distrain,  but  bring  an  ejectment  and  determine 
the  estate  altogether. 

Secondly,  there  is  no  sufficient  proof  of  any  consent  in  writing 
having  been  given  by  Lady  Hester,  as  required  by  the  power. 

Thirdly,  the  trustee  has  invested  the  trust  money  on  a  plainly 
inadequate  security,  and  did  not  take  proper  precautions  to  ascer- 
tain its  value,  previous  to  advancing  the  money.     The  rule  is,  that 

(1)  52  R.  B.  217  (3  Beav.  550).        (3)  52  R.  B.  201  (3  Beav.  498). 

(2)  <}:i  B.  B.  51  (6  Beav.  205). 
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MACLEOD     on  a  fee-simple  security,  *a  trustee  is  not  justified  in  lending  beyond 
AKNBBLBr.     two-thirds  of  the  value  of  the  property:   Stickney  v.  S€weU{l). 
[  *608  ]      Here,  the  surplus  rents,  at  the  date  of  the  loan,  were,  after  deduct- 
ing the  necessary  expenses  of  collection,  insufficient  to  keep  down 
the  interest,  and  no  proper  valuation  or  examination  of  the  security 
was  made  prior  to  the  loan. 

Fourthly,  there  has  been  no  acquiescence  on  the  part  of  the 
plaintiff;  she  had  no  interest  at  the  time,  and  to  bind  her  by 
acquiescence,  it  must  be  shown,  that  she  had  full  notice,  and  was 
aware  that  a  breach  of  trust  was  in  contemplation.  [Walker  v. 
Syvionds  (2) ;  Bennett  v.  Colley  (3) ;  Norris  v.  Wiight  (4),  and  other 
cases  were  cited.] 

Mr.  R,  Palmer  and  Mr.  Renshaw,  contra  : 

First,  the  power  authorizes  an  investment  on  "  real  security  in 
Ireland,"  and  therefore  upon  a  freehold  estate  of  unlimited  duration, 
[  ♦604  ]  which  is  the  ordinary  freehold  tenure  in  *that  country.  Secondly, 
when  the  security  was  taken  it  was  sufficient,  the  estates  having 
four  years  previously  been  valued  at  l,427i.  a  year.  *  *  Thirdly, 
the  plaintiff  is  barred  by  her  concurrence  in  the  investment,  and 
by  the  lapse  of  time,  during  which  she  has  acquiesced  in  the 
transaction  :  Browne  v.  Cross  (5).     *     *     * 

The  Master  of  the  BoUiS: 

The  points  to  be  considered  are  the  following :  first,  whether 
this  was  a  proper  security  on  which  to  advance  trust  money. 
Secondly,  if  the  trustee  took  all  reasonable  steps  which  he  ought 
to  have  taken  for  ascertaining  that  fact,  or  was  deceived  and  could 
not  reasonably  have  ascertained  the  state  of  the  property.  And 
thirdly,  whether  there  is  any  acquiescence  which  binds  the  plaintiff. 
With  respect  to  the  nature  of  the  security  of  the  property  itself, 
I  entertain  no  doubt.  I  think  that  where  a  power  is  expressly 
given  to  a  trustee,  to  invest  trust  money  in  land  in  Ireland,  he 
would  not  be  precluded  from  investing  it  in  leaseholds,  perpetually 
renewable  with  a  head  rent,  for  this  is  the  common  tenure  of  land 
in  Ireland.  Provided  the  security  is  sufficient,  I  do  not  think  the 
peculiarity  of  the  tenure  is  a  sufficient  reason  for  saying,  that  the 
[  *606  ]       trustee  has  ^committed  a  breach  of  trust.     The  tenure,  in  fact, 

(1)  43  B.  B.  129  (1  My.  &  Cr.  8).     &  K.  232). 

(2)  19  B.  B.  155  (3  Swanst.  1).        (4)  92  B.  B.  105  (14  Beav.  291). 
(d)  35  R  B.  135  (5  Sim.  11 ;  2  My.    (5)  92  B.  B.  48  (14  Beav.  105). 
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dififers  very  little  from  a  fee  simple  subject  to  a  head  rent ;  but  the     Maolkod 
circumstance  that  it  is  subject  to  a  considerable  head  rent  makes  it    AKNra:iKT. 
the  more  important  for  the  trustee  to  have  regard  to  the  amount  of 
the  surplus  rent  and  to  the  value  of  the  property. 

I  do  not  know  that  it  has  ever  been  distinctly  laid  down  by 
authority,  but  it  has  been  the  general  understanding  of  the  pro- 
fession, and  the  general  practice  of  the  Court,  in  these  cases,  to 
consider,  that  a  trustee  is  not  justified  in  advancing  money  on 
agricultural  freeholds,  to  the  extent  of  more  than  two-thirds  of  the 
value,  or  of  more  than  one-half  the  value  on  freehold  houses. 
Considering  this  as  a  freehold,  subject  to  a  large  head  rent,  which 
must  always  be  paid,  whatever  variation  there  may  be  in  the  value 
of  the  property,  I  should  (but  without  intending  to  lay  down  any 
role  on  the  subject)  hardly  consider  it  safe,  for  a  trustee  to  advance 
money,  on  the  security  of  property  of  that  description,  to  a  greater 
extent  than  is  allowed  by  the  Court  to  be  advanced  on  a  freehold 
house;  and  if  a  trustee  were  to  lend  trust  money  to  a  greater* 
extent,  he  would  hardly  be  considered  to  have  exercised  a  wise  or 
safe  discretion. 

Now  what  does  the  value  of  this  property  turn  out  to  be  ?  It  is 
proved,  on  the  part  of  the  defendant,  that  the  surplus  rents,  in 
1843,  when  the  money  was  advanced,  averaged  about  4802.;  for 
the  gross  rental  being  9282.,  and  the  outgoings  about  4982.,  I  think 
4802.  may  be  taken  to  have  been  the  surplus  in  the  year  1843.  I 
do  not  say  anything  about  the  charges  of  the  surveyor  and  the  like, 
because  they  do  not  appear  to  me  properly  to  enter  into  the 
valuation,  in  a  question  of  this  description.  *0n  this  property,  on  [  ♦Wtf  ] 
which  the  head  rent  was  4212.,  and  the  whole  outgoings  4982., 
leaving  a  surplus  of  merely  4802.,  which  was  to  bear  all  the  varia- 
tions in  value,  7,8202.  was  advanced  at  interest  at  62.  per  cent.,  to  be 
reduced  to  5^2.,  if  paid  punctually.  Now  interest  at  62.  per  cent, 
amounts  to  4392.  4«.  So  that  if  the  interest  were  not  paid  punc- 
tually, the  surplus  rents  would  have  been  insufficient  to  pay  the 
mere  interest  on  the  money  advanced ;  and  if  the  interest  were 
paid  regularly,  the  surplus  would  only  have  been  272.  6s.  It  is 
obvious,  that  no  trustee  could  be  justified  in  lending  money  with 
knowledge  that  such  was  the  state  of  the  property.  It  is  idle  to 
say  that  a  valuation  was  made  four  years  before,  on  behalf  of  the 
Court  of  Exchequer,  in  which  a  gentleman  considered  that  it  ought 
to  be  let  for  1,4272.  a  year.  The  test  of  value  is,  what  a  property 
actually  lets  for,  and  what,  in  truth,  could  really  be  obtained  for  it ; 
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Maolbod  for  it  is  always  to  be  inferred,  that  the  landlord  would  obtain  as 
aknbslst.  much  as  he  could  for  his  property.  A  trustee,  who  ascertains  that 
the  rack  rental  barely  produces  sufficient  to  pay  the  interest  of  the 
money  he  advances,  would  clearly  not  be  justified  in  this  Court  in 
advancing  it.  This  is  totally  independent  of  the  circumstance  that 
there  was  a  large  head  rent  to  be  paid  in  the  first  instance.  If  the 
trustee,  therefore,  was  aware  of  the  state  of  the  property,  and  there 
was  no  acquiescence  on  the  part  of  the  cestui  que  trust,  it  is  im- 
possible, consistently  with  the  numerous  decisions  on  the  subject, 
to  hold,  that  the  trustee  was  justified  in  lending  this  money  on 
property  of  that  nature. 

The  next  question  is,  whether  any  fraud  was  really  practised  on 
this  gentleman,  and  whether  he  was  deceived  as  to  the  value  of  the 
property  ?  He  does  not  seem  to  have  taken  any  pains  to  ascertain 
[  *^07  ]  its  real  value.  *Mr.  James  Josiah  Hardy  had  informed  the  family, 
who  had  informed  the  trustee,  that  the  property  was  worth  1,400/. 
-a  year,  but  the  trustee  took  no  means  to  ascertain  that  fact 
himself.  It  was  his  duty,  when  exercising  the  office  of  a  trustee, 
to  ascertain  the  exact  and  accurate  state  and  value  of  the  property, 
before  he  advanced  the  trust  money;  and  it  is  not  sufficient  for 
him  to  say,  that  he  left  it  to  other  persons  to  do  so.  There  is 
nothing  to  lead  me  to  the  conclusion,  that  if  he  had  taken  proper 
pains,  he  would  not  have  ascertained  the  real  value  and  situation 
of  the  property. 

I  next  come  to  consider,  whether  there  has  been  any  acquiescence 
which  binds  this  plaintiff.  I  apprehend  that  the  Court  does  not 
require  distinct  evidence,  in  writing,  signed  by  the  plaintiff,  that 
she  acquiesced,  but  there  must  be  reasonable  evidence  that  she 
understood  what  she  was  about,  and  that  knowing  she  acquiesced 
in  it.  I  entertain  very  little  doubt  that  both  Mr.  Edward  Macleod 
and  Lady  Arabella  Macleod  sanctioned  and  approved  of  this  trans- 
action, and  pressed  it  on  the  trustees,  but  I  think  there  is  no 
evidence  of  acquiescence  to  bind  or  bar  the  plaintiff. 

An  objection  is  then  taken  for  want  of  parties,  and  it  is  said, 
that  there  ought  to  be  additional  parties,  because  all  the  children 
have  incumbered  their  shares.  Now  the  only  share  which,  in  my 
opinion,  it  is  material  to  consider,  is  that  of  the  plaintiff,  which 
has  been  incumbered  pending  the  suit.  The  incumbrancer  would 
clearly,  therefore,  be  bound  by  the  proceedings  in  this  suit ;  but  I 
apprehend  that  the  42nd  section  of  the  statute  of  16  &  16  Vict, 
c.  86,  applies  to  all  suits,  and  one  of  the  rules  is,  that  any  one  of 
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several  cestuis  que  trust  under  any  deed  or  instrument  may,  without 
serving  any  *other  of  such  cestuis  que  trust,  have  a  decree  for  the 
execution  of  the  trusts  of  the  deed  or  instrument. 

Now,  without  saying  that  that  extends  to  the  case  of  repairing  a 
breach  of  trust,  or  entering  into  that  question,  I  am  of  opinion, 
that  in  this  case,  dealing  only,  as  in  my  opinion  I  can  only  deal, 
with  the  share  of  the  plaintifif  and  no  other  share,  the  objection  is 
not  such  as  ought  to  preclude  the  Court  from  making  the  decree 
which  I  propose  to  make ;  and  I  am  therefore  of  opinion,  that  the 
defendant  must  be  declared  liable  to  make  good  to  the  plaintifif  the 
sum  of  4,884/.  which  has  been  appointed  to  her,  and  interest,  and 
it  must  be  paid  into  Court  for  the  protection  of  her  incumbrancer. 


Maolbod 

9, 

Anneblst. 
t ♦608  ] 


Ee  lewin. 

(16  Beav.  608—609.) 

Where  a  solicitor  is  retained  by  two  persons  jointly,  an  application  for 
taxation  by  one,  in  the  absence  of  the  other,  should  not  be  made  as  of 
course. 

[A  special  application  is  necessary :  see  Lockhart  y.  Hardy,  55  B.  B.  58  (4 
Beav.  424) ;  In  re  Hair,  76  B.  B.  112  (10  Beav.  187).] 


1853. 
AprU  12. 


In  re  MANCHESTER  NEW  COLLEGE. 

(16  Beav.  610-630 ;  S.  C.  22  L.  J.  Ch.  571 ;  17  Jur.  540;  1  W.  B.  269.) 

Where  the  direction  of  the  Court  is  required  for  the  administration  of  a 
charitable  trust,  and  there  is  no  question  between  the  trustees  and  strangers, 
and  the  objects  of  the  charity  have  no  separate  and  conflicting  interests,  the 
Court  has  jurisdiction  on  petition  under  the  Act,  and  ought  to  exercise  it, 
though  there  is  no  appeal  from  the  Master  of  the  Bolls  in  such  a  case 
except  to  the  House  of  Lords. 

An  academy  for  the  education  of  English  Presbyterians  was  established 
at  Warrington,  and  was  governed  by  a  body  of  trustees,  who  afterwards 
deemed  it  expedient  to  remove  it  to  Manchester,  thence  to  York,  and  back 
again  to  Manchester.  There  was  no  trust  deed  or  document  declaring  the 
original  objects  of  the  charity,  but  it  was  stated,  in  a  resolution  of  the 
trustees,  to  be  for  the  benefit  of  that  part  of  the  kingdom  which  was  totally 
deficient  in  academies.  The  trustees  having  presented  a  petition  asking 
to  have  the  academy  removed  to  London  :  Held  that  the  trustees  had  power 
so  to  remove  it :  that  the  object  of  the  charity  was  to  afford  education  to 
students  for  the  mini&try  and  others :  and  that  its  locality  was  a  secondary 
consideration,  and  looked  upon  only  as  the  means  to  an  end. 

This  was  a  petition,  presented  in  February  last,  under  the 
statute  52  Geo.  III.  c.  101  (Sir  Samuel  Romilly's  Act)  by  twenty 
out  of  196  persons,  who,  at  that  time,  were  subscribers  to,  and 


1853. 

Feb.  25,  28. 

AprU  Id. 

RolU  Court. 

ROBIILLT, 

M.R. 
[610] 
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In  re        entitled  to  be  trustees  of,  the  charity  called  the  "  Manchester  New 
Nbw        College,"  praying  a  declaration  by  the  Court,  that  it  would  be  for 
oLLBOK,     ^^  benefit  of  the  institution  that  it  should  be  established  in  London, 
as  a  theological  institution  for  the  education  of  young  men  designed 
for  the  ministry  among  Protestant  Dissenters,  of  the  class  or 
description  called  Presbyterians,   and  to  be  in  connection  with 
University  College,  London,  for  the  literary  and  scientific  education 
of  such  young  men  ;  and  that,  notwithstanding  such  removal  from 
Manchester  to  London,  the  rents,  interest  and  income  of  the  property 
belonging  to  the  charity  might  be  applied,  by  the  trustees,  as  the 
committee  for  the  time  being  of  the  trustees  of  Manchester  New 
College  should,  from  time  to  time,  direct,  and  if  necessary,  that 
there  should  be  a  scheme  for  the  future  management  of  the  charity. 
[  611  ]  It  appeared,  from  the  statements  in  the  petition,  which  were  not 

disputed,  that  after  the  Act  of  Uniformity  (i),  there  arose  a  class  of 
people  called  Nonconformists,  and  that  one  section  of  these,  called 
the  English  Presbyterians,  after  the  passing  of  the  Act  of  Tolera- 
tion (2),  and  up  to  the  present  time,  have  maintained,  in  dififerent 
parts  of  England  and  Wales,  several  colleges  or  academical  institu- 
tions, in  which  university  learning  has  been  taught,  and  young  men 
have  been  educated  for  professional  or  civil  life,  and  especially  for 
the  Christian  ministry,  without  subscription  to  religious  articles,  or 
confessions  of  faith.  These  academies,  however,  could  never  be 
permanently  fixed  to  any  particular  places,  owing  to  the  necessity 
which  was  felt  of  connecting  them  with  the  ministry  of  some 
neighbouring  congregation,  of  vthich  the  minister  was  of  sufficient 
ability  and  learning  to  impart  instruction. 

In  1754,  on  the  ground  of  a  total  deficiency  of  such  academies  in 
the  northern  part  of  England,  an  institution  of  the  kind  was 
projected,  and  soon  after  established,  at  Warrington;  and  at  a 
meeting  of  the  trustees,  in  June,  1757,  it  was  resolved,  **  that  for 
the  present,  and  as  a  temporary  settlement,  Warrington  is  the  most 
convenient  situation  for  the  academy."  In  1788  it  was  given  up 
for  want  of  funds  to  support  it 

The  institution  was  revived  in  1786,  and  was  then  transferred  to 
Manchester,  in  the  manner  stated  in  the  judgment,  and  after- 
wards, in  1803,  to  York,  and,  lastly,  in  1889,  back  again  to 
Manchester,  from  which  place  it  was  now  desired  to  remove  it  to 
London.  It  having  been  ascertained,  by  a  committee  appointed  at 
a  special  meeting  of  trustees,  held  on  the  8th  of  December,  1852, 

(1)  13  &  14  Car.  U.  c.  4.  (2)  1  W.  &  M.  c.  18. 
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that  the  trastees  of  Manchester  New  College  could,  by  *an  arrange-         in  re 
ment  with  the  council  of  University  Hall,  in  the  vicinity  of  University         n^w 
College,  London,  provide  the  means  of  a  common,  religious,  and     College. 
ethical  culture  for  law  and  divinity ;  and  that,  in  the  opinion  of       *• 
counsel,  they  could  effect  the  removal  to  London,  by  an  application 
to  the  Court  of  Chancery  on  petition,  without  an  Act  of  Parliament, 
it  was  resolved,  at  the  general  annual  meeting,  by  twenty-three 
against  two  votes,  that  a  petition  should  be  presented  to  the  Court, 
for  the  removal  of  the  charity.    All  the  trustees  in  whom  the 
property  of  the  charity  was  vested,  were  willing  to  continue  to  act 
in  the  trusts,  except  William  Eayner  Wood,  who  declined  to  concur 
with  his  co-trustees,  alleging  that  the  application  of  the  college 
funds  to  London  objects  would  be,  not  merely  a  departure  from  the 
terms  of  the  original  foundation,  but  would  endanger  the  object  for 
which  that  foundation  was  intended ;  and  he  and  two  others  were 
dissentients. 
The  petition  now  came  on  for  hearing. 

The  Solicitoi'-General,  and  Mr,  M.  M.  James,  for  the  petitioners, 
contended,  that  [the  locality  of  the  institution  was  a  matter  for  the 
trustees  to  determine.  They  cited  Attomey-Oenei^al  v.  The  Corpora- 
tion of  Ludlow  {^);  Attorney-Oeneral  v.  The  Earl  of  Devon  (2); 
Attorney-General  v.  Bishop  of  Worcester  (a)]. 

Mr,  Busk  for  thirteen  of  the  trustees,  not  petitioners,  but  in  the       [  618  ] 
same  interest. 

Mr,  Roundell  Palmer,  and  Mr,  Amphlett,  for  Mr.  W.  R.  Wood, 
[contended,  that  the  question  at  issue  between  the  parties,  and  the 
objects  contemplated  by  the  petition,  did  not  come  within  the 
provision  of  the  Act:  In  re  The  Suir  Island  Female  Charity  School  (4) ; 
Re  Beading  Dispensary  (5).  That  in  this  case,  the  petitioners 
extended  their  objects  far  beyond  simple  administration  of  a  trust, 
for  they  were  remodelling  the  charity  altogether.  That  there  could 
be  no  question,  that  the  removal  of  the  charity  to  London  was 
inconsistent  with  the  original  design  and  object  of  its  establish- 
ment, which  was  to  benefit  that  part  of  England  in  which  it  was 
originally  and  was  now  located.     That  if  that  were  so,  the  petition 

(1)  75  B.  B.  244  (2  Ph.  685).         (4)  72  B.  B.  33  (3  Jo.  &  Lat.  171). 

(2)  74  B.  B.  59  (15  Sim.  193).         (6)  51  B.  B.  46  (10  Sim.  118). 

(3)  89  B.  B.  472  (9  Hare,  3:^8). 
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In  re         must    be    dismissed.       They    cited   Attorney-General  v.   Earl  of 

Nbw         Stamford  i})\. 

COLLBGK. 

[  <>1^  ]  Mr,  Wickens,  for  the  Attomey-GeneraL 

The  Solicitor-General,  in  reply. 
The  Master  of  the  Bolls  reserved  judgment. 

AjfrUis.  The  Master  op  the  Bolls  [disposed  of  the  objection  to  the 
r  g,5  -1  jurisdiction  by  referring  to  and  concurring  in  the  observations  of 
Lord  Justice  Turner  in  Attoi'ney- General  v.  The  Bishop  of  Worces- 
ter (2)  that  the  Act  might,  at  all  events,  be  safely  resorted  to,  in  all 
cases  where  no  separate  and  conflicting  interests  existed  between 
the  objects  of  the  charity,  and  where  theretore  the  Attorney-General 
represents  them  all.  His  Honour  then  examined  at  length  all  the 
circumstances  attending  the  origin  of  the  institution  and  the 
purposes  and  objects  of  the  founders  and  origin  of  subscribers,  and 
[627]  he  observed  that  it  was]  impossible  to  read  the  documents,  which 
show  the  discussions  which  occurred  as  to  the  places  to  which  the 
institution  might  be  removed,  and  the  resolutions  passed,  without 
coming  to  the  conclusion,  that,  at  least  in  the  estimation  of  the 
then  existing  trustees,  the  leading  object  of  the  institution  was  the 
education  of  young  men  for  the  sacred  ministry,  and  that  the  spot 
where  the  institution  was  to  be  placed  was  but  a  secondary  and 
subordinate  consideration ;  [and  he  expressed  his  own  opinion,  that 
the  selection  of  any  situation,  and  the  adoption  of  any  course  of 
instruction  that  would  best  accomplish  that  end,  was  within  the 
powers  confided  to  the  trustees  for  the  time  being  by  the  original 
founders.    And  he  concluded  his  judgment  by  saying :] 

[  628  ]  It  follows,  therefore,  that  in  my  opinion,  it  is  in  the  power  of  the 

trustees,  without  any  breach  of  duty,  to  transfer  this  institution, 
from  time  to  time,  to  such  places  as  shall,  in  their  opinion,  fairly 
and  reasonably  exercised  after  due  investigation,  be  best  calculated 
to  further  the  object  for  which  it  was  founded.  The  case  has  not 
been  argued  before  me  on  the  ground  that  the  transfer  to  London 

[  *629  ]  is  a  corrupt  exercise  of  that  power  *by  the  trustees,  nor  could  it,  on 
the  existing  facts,  have  been  so  argued.  The  trustees  have,  in  my 
opinion,  a  discretion  reposed  in  them,  which  it  is  their  duty  tc 
exercise  in  the  manner  they  consider  to  be  most  advantageous 
to  this  institution.     And  although  this  Court  might  interfere  to 

(!)  65  B.  E.  489  (1  Ph.  71^).  (2)  9  Hare,  328 ;  see  89  B.  R.  482. 
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restrain    a    corrupt   or    plainly  self-destructive   exercise  of  that        in  re 

discretion,  no  such  case  is  laid  before  me.    Both  the  petitioners  P^^^™''^'^ 

and  the  respondents  have  been,  as  I  believe,  actuated  by  a  bond  fide     College. 

desire  to  discharge  their  duty  in  the  course  they  have  adopted.     I 

abstain,  therefore,  from  expressing  my  opinion  as  to  the  propriety 

of  the  course  which  the  trustees  propose  to  adopt.    It  is  obvious 

that  they  have,  or  can  procure,  better  means  of  judging  of  that 

subject  than  the  Court  could  do,  even  if  that  point  were  properly 

before  it ;  and  it  is  also  clear,  that  a  large  majority  of  the  trustees 

actively  approve  of  the  proposed  transfer,  and  that  only  three  or 

four  actively  disapprove  of  it.     That  question,  however,  I  repeat, 

does  not  come  before  me.     All  that  I  decide  is,  that  the  course 

which  the  trustees  propose  to  adopt,  lies  within  the  scope  of  their 

power  and  authority,  and  that  it  is  consistent  with  the  original 

object  for  which  the  charity  was  founded,  and  that  in  taking  this 

course,   they  appear  to  me  to  be  animated  by  a  sincere  desire 

properly  to  discharge  the  duties  reposed  in  them. 

I  propose,  therefore,  to  dispose  of  the  present  petition,  by  making 
a  declaration  to  this  effect,  viz. :  Declare,  that  it  is  consistent  with 
the  original  scope  and  object  of  this  institution  that  the  same 
should  be  transferred  to  London,  or  to  such  other  place  as,  in  the 
opinion  of  the  majority  of  the  trustees,  for  the  time  being,  shall  be 
best  calculated  to  advance  the  objects  and  design  of  the  institution. 
And  that  it  is  in  the  power  of  the  majority  of  the  trustees,  for  the 
time  being,  to  transfer  the  same  *  accordingly,  and  to  apply  the  [  '630  ] 
rents,  interest  and  income  of  the  property  held  in  trust  for  the  said 
institution,  according  to  the  directions  of  the  committee  of  manage- 
ment, notwithstanding  such  transfer.  Probably  this  declaration 
will  be  sufficient  to  induce  Mr.  William  Rayner  Wood  to  pay  over 
the  income  he  receives,  as  he  has  been  used  to  do,  according  to  the 
direction  of  the  committee  appointed  by  the  trustees.  But  if 
desired,  and  if  it  be  considered  to  be  any  indemnity  to  him  and  the 
other  trustees  of  that  property,  I  will  make  an  order  to  that  effect. 
This  was,  in  my  opinion,  a  proper  question  to  be  submitted  to  the 
decision  of  the  Court,  and  I  am  of  opinion,  therefore,  that  the  costs 
both  of  the  petitioners  and  of  the  respondents,  as  between  solicitor 
and  client,  should  be  paid  out  of  the  funds  of  the  charity ;  but  they 
must  be  paid  out  of  the  income,  and  not  out  of  the  capital, 
belonging  to  it. 
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[630] 


[  ♦681  ] 


ROCHDALE  CANAL  COMPANY  v.   KING(l). 

(16  Beav.  630-646 ;  S.  C.  22  L.  J.  Ch.  604  ;  17  Jur.  1001.) 

By  a  Caoal  Act,  mill  owners  were  empowered  to  use  the  canal  water 
merely  for  "condensing"  steam.  In  1829,  King,  being  about  to  erect  a 
mill,  applied  to  the  Company  for  leave  to  take  water  for  '*  generating**  as 
well  as  '*  condensing.*'  The  Company  did  not  appear  to  have  refused  the 
application,  and  the  pipes  were  laid  down  in  the  presence  of  their  engineers. 
The  mill  being  built  on  the  principle  of  using  the  canal  waters  for  both 
purposes,  and  having  been  used  in  that  way  down  to  the  present  time,  this 
Court,  although  the  Company's  right  had  been  established  at  law,  held, 
that  they  were  bound  by  their  acquiescence,  and  refused  a  perpetual  injunc- 
tion to  restrain  King  from  taking  water  for  the  purpose  of  *'  generating  " 
steam. 

All  injunction  was  however  granted  as  to  another  mill,  acquiescence  and 
encouragement  on  the  part  of  the  Company  not  having  been  established. 

Of  the  two  objects  of  a  bill,  one  succeeded  and  the  other  failed.  The 
costs  not  being  easily  separable,  a  decree  was  made  without  costs  on  either 
side. 

By  the  Rochdale  Canal  Company  Act (2),  it  is  enacted,  "that  it 
should  be  lawful  for  the  owners  of  any  lands  within  the  distance  of 
twenty  yards  from  the  said  canal,  to  take  water  from  the  canal  for 
the  sole  ^purpose  of  condensing  the  steam  used  for  the  working  of 
any  such  engines,"  i.e.  for  steam  engines  used  in  manufactories 
adjoining  the  canal.  The  defendants,  and  the  other  mill-owners  on 
the  banks  of  the  canal,  used  low-pressure  engines,  in  which  the 
water  used  for  condensing  the  steam,  is  usually  employed  to  feed 
the  boiler  for  generating  fresh  steam. 

Two  mills  of  the  defendant  were  erected  by  James  King,  the 
father  of  the  defendant ;  one  in  1829,  and  the  other  in  1841.  While 
constructing  the  former,  King  made  a  written  application  to  the 
Company  for  leave  to  use  the  water,  both  for  generating  and  con- 
densing steam.  The  Company's  engineer  attended  to  see  the  pipes 
introduced  into  the  canal  without  injury. 

The  mills,  however,  being  built,  like  all  the  other  mills,  upon  the 
principle  of  using  the  canal  water  for  both  purposes,  James  King 
continued  to  use  it  for  generating  and  condensing  steam,  and  also 
for  making  sow  or  size.  In  1838,  formal  notice  was  sent,  by  the 
Company,  to  James  King,  that  he  would  not  be  permitted  to  use  the 
water  for  other  than  the  purposes  authorized  by  the  Act. 

In  1841,  he  built  a  second  mill,  and  after  asking  leave  to  use  the 
water  for  "  condensing "  only,  he  used  it  also  for  generating  as 
well  as  condensing  steam,  and  for  making  sow  or  size,  and  for 


(1)  McMantiB    v.    Cooke    (1887)    35 
Ch.  D.  881,  66  L.  J.  Ch.  662,  56  L.  T. 


900. 
(2)  34  Geo.  m.  c.  btxviii. 
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heating  the  mill.    The  Company  objected  to  this,  and,  after  some     Bochdale 
correspondence,  they,  in  1847,  commenced  an  action,  \^hich  resulted,     compakt 
in  1851,  in  a  decision,  in  the  Exchequer  Chamber,  that  the  Act        ^^^^ 
allowed  the  use  of  the  water  merely  for  condensing  the  steam.    The 
Company  thereupon  filed  their  bill  for  a  perpetual  injunction.    The 
defendant  resisted  it,  on  the  ground  of  acquiescence,  and  on  the 
principle  of  the  plaintiff's  standing  by  and  encouraging  the  outlay 
of  money  by  the  defendant. 

Mr.  John  Baily,  Mr.  WickenSy  and  Mr.  Rend€M,  for  the  plaintiffs,        [  632  ] 
cited   [Rochdale  Canal  Company  v.  King  (I);   Williams  v.  Earl  oj 
Jersey  (2) ;  Duke  of  Devonshire  v.  Eglin  (3),  and  other  cases] . 

Mr.  R.  Palmer^  Mr.  Glasse,  Mr.  J.  J.  H.  Humphreys^  and 
Mr.  Spinks,  for  the  defendants,  cited  [Dann  v.  Spunier  (4) ;  PoiveU 
V.  Thomas  (5) ;  Oray  v.  Chaplin  (6) ;  Graham  v.  The  Birkenhead,  dkc.. 
Company  (7),  and  other  cases]. 

Mr.  John  Baily,  in  reply. 

The  Master  of  thb  Bolls  reserved  judgment. 

The  Master  op  the  Rolls:  4^14. 

The  question  in  this  cause  is,  whether  the  plaintiffs  are  entitled 
to  obtain  an  order  from  this  Court,  to  restrain  the  defendants  from 
making  use  of  the  water  of  the  Bochdale  Canal  for  any,  and,  if  any, 
for  what  purpose,  other  than  the  mere  purpose  of  condensing  the 
steam  in  the  steam  engines  used  by  them. 

In  the  year  1794,  the  Act  passed  for  making  and  maintaining  the 
Bochdale  Canal.  By  the  118th  section,  after  reciting,  that  whereas 
steam  engines  in  manufactories  promoted  the  interest  of  the  canal, 
by  the  payment  of  tolls,  it  was  enacted,  that  it  should  be  lawful 
*''  for  the  owners  of  any  lands  within  the  distance  of  twenty  yards  [  *633  ] 
from  the  said  canal,  to  take  water  from  the  canal  for  the  sole 
purpose  of  condensing  the  steam  used  for  the  working  of  any  such 
engines."  The  defendants  are  the  owners  and  occupiers  of  two  mills 
within  the  limits  prescribed,  on  the  banks  of  the  Bochdale  Canal. 
In  steam  engines,  other  than  high  pressure  engines,  used  for  manu« 
facturing  purposes,  a  portion  of  the  water  used  for  condensing  the 
steam  is  commonly  employed  to  feed  the  boiler.    A  question  arose 

(1)  89  E.  E  211  (2  Sim.  N.  S.  78).  (6)  77  E.  R.  116  (6  Hare,  300). 

(2)  54  E-  E.  219  (Cr.  &  Ph.  91).  (6)  26  E.  E.  22  (2  Euss.  126). 

(3)  92  E.  E.  201  (14  Beav.  520).  (7)  86  E.  E.  50  (2  Mac.  &  G.  146). 

(4)  6E.E.  119(7  Yea.  231). 
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RooRDALK  between  the  plaintiffs  and  persons  who,  like  the  defendant,  have 
OoMPAHT  ™^''^  worked  by  steam  on  the  banks  of  the  canal,  whether  this  clause 
^  «*•  limited  the  rights  of  the  mill-owners  to  the  use  of  water  for  eon- 

densing  purposes  only.  The  limited  construction  of  this  clause  has 
been  settled,  by  a  final  decision  in  the  Exchequer  Chamber,  and  no 
question  now  arises  on  this  point.  The  plaintiffs  having  obtained 
the  decision  at  law  in  their  favour,  filed  this  bill,  for  the  purpose  of 
obtaining  a  perpetual  injunction,  to  restrain  the  defendants  from 
using  the  water  for  any  purposes,  other  than  the  exclusive  purpose 
of  condensing  steam.  It  is  admitted,  that  the  defendants,  besides 
using  the  water  for  condensing  steam,  have  employed  it  to  feed  the 
boiler,  to  warm  the  mill,  and  to  make  sow  or  size.  The  defendants 
contend,  that  they  are  entitled  to  continue  this  practice,  not  by 
reason  of  the  provisions  of  the  Act,  but  because  the  plaintiffs  have, 
not  only  acquiesced  in  their  so  doing,  but  have  knowingly  permitted 
the  defendants  to  construct  their  mills,  on  the  principle  of  using 
the  water  of  the  canal  for  other  than  condensing  purposes,  and  that 
having  done  so,  they  cannot  now  complain  of  the  conduct  of  the 
defendants.  The  principle  on  which  the  defendants  rely  is  one 
often  recognized  by  this  Court,  namely,  that  if  one  man  stand  by 
and  encourage  another,  though  but  passively,  to  lay  out  money, 
[  •esi  ]  under  an  erroneous  *opinion  of  title,  or  under  the  obvious  expecta- 
tion that  no  obstacle  will  afterwards  be  interposed  in  the  way  of  his 
enjoyment,  the  Court  will  not  permit  any  subsequent  interference 
with  it,  by  him  who  formally  promoted  and  encouraged  those  acts, 
of  which  he  now  either  complains  or  seeks  to  obtain  the  advantage. 
This  is  the  rule  laid  down  in  Dann  v.  Spumer  (I),  PoiceU  v. 
Thomas  (2),  and  many  other  cases,  to  which  it  is  unnecessary  to 
refer,  because  the  principle  is  clear. 

The  question  in  this  case  is  one  of  fact,  whether,  in  truth,  the 
plaintiffs  have,  to  any  and  if  so  to  what  extent,  bound  themselves 
by  acquiescence.  The  evidence  is  voluminous,  and  in  some  respects 
contradictory ;  and  it  was  in  order  to  read  and  weigh  this  evidence 
more  carefully  than  I  could  in  Court,  that  I  reserved  my  judgment. 

Both  the  mills  of  the  defendants  were  erected  by  James  King, 
now  deceased,  the  father  of  the  first-named  defendant.  The  first 
was  begun  in  the  latter  end  of  1828.  While  in  the  course  of  con- 
structing it,  James  King  wrote  to  the  Canal  Company  a  letter,  on 
the  27th  January,  1829,  which  is  in  these  words:  "From  the 
stoppage  of  the  canal  at  present,  I  apprehend  it  would  have  been  a 
(I)  6  B.  E.  119  (7  Veft.  231).  (2)  77  E.  E.  116  (6  Hare,  300). 
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lavonrable  opportunity,  as  perhaps  may  be  seen,  for  your  allowing 
me  to  lay  pipes  from  the  canal  to  my  engine  house,  to  convey  water 
for  steam  and  injection,  which  will  be  returned  into  the  canal,  at  or 
near  the  same  place  it  is  taken  out ;  also  for  my  walling  the  side 
of  the  canal" — and  various  other  circumstances  respecting  the 
drainage,  which  I  think  it  is  not  necessary  to  read.  Here  is  an 
express  application  in  writing,  *for  leave  to  do  something,  which  he 
was  not  entitled  to  demand  under  the  authority  of  the  Act,  namely, 
to  take  water  for  steam  and  injection.  That  is,  as  I  read  it,  an 
application  for  permission  to  use  water  for  the  purpose  of  generating 
as  well  as  of  condensing  steam.  The  Company,  on  the  receipt  of 
this  letter,  by  their  proper  officer,  wrote  to  Mr.  Robert  Matthews,  the 
canal  engineer  of  the  Company,  to  attend  to  this  application,  which 
was  accordingly  done,  and  the  pipes  for  steam  and  injection  were 
accordingly  laid  down.  It  does  not  appear  that  any  answer  was  given 
to  Mr.  King,  informing  him  that  injection  was  the  sole  purpose  for 
which  he  was  entitled  to  take  water,  and  for  which  it  would  be  per- 
mitted to  be  taken.  No  entryor  memorandum  to  that  effect,  or  leading 
to  such  an  inference,  is  to  be  found  in  the  books  of  the  Company. 

If  the  matter,  therefore,  remained  here,  I  should  be  of  opinion, 
that  James  King  had  made  an  application  to  be  allowed  to  use 
water  for  authorized  and  unauthorized  purposes,  and  to  lay  down 
pipes  to  effect  this  object ;  and  that  thereupon,  the  plaintiffs  had 
directed  their  engineer  to  superintend  the  work,  so  far,  at  least,  as 
to  see  that  no  injury  was  done  to  the  canal  in  effecting  this 
object ;  and  if,  from  that  time  till  the  commencement  of  the  action, 
no  active  step  had  been  taken  by  the  Company,  to  interfere  with  or 
prevent  James  King  from  using  the  water  so  taken,  for  the  purposes 
of  steam,  a  clear  case  of  acquiescence  to  that  extent  would,  in  my 
opinion,  have  been  established. 

To  rebut  this,  it  is  urged  by  the  plaintiffs,  first,  that  the  inference 
which  might  be  drawn  from  the  construction  of  this  mill  of  the 
defendant,  is  repelled  by  the  fact,  that  Matthews,  the  engineer,  at 
the  time  of  such  construction,  gave  James  King  distinct  notice,  that 
he  *would  not  be  allowed  water  for  any  but  condensing  purposes ; 
and  secondly,  that  the  effect  of  the  abstinence  to  take  legal  measures 
to  prevent  this  use  of  the  water,  is  removed  by  the  fact,  that  various 
notices  were  sent  by  the  plaintiffs  to  the  defendants,  and  to  the 
other  millowners,  protesting  against  the  unauthorized  use  of  water. 
On  the  first  point,  it  is  essential  to  read  the  evidence  of  Robert 
Matthews.    He  says,  "  I  then  told  him  he  would  not  be  allowed  to 
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use  the  water  for  any  other  purpose  than  condensing  purposes, 
except  he  agreed  with  the  Company.  On  the  19th  March,  1829, 
and  before  I  left  the  premises,  I  made  a  note,  in  my  memorandum 
book,  of  what  I  told  James  King  the  elder.  I  made  that  note  in 
his  presence.  The  note  is  as  follows :  *  March  19,  1829. — Put  in 
the  pipes  for  Mr.  James  King,  and  he  was  told,  at  the  same  time, 
that  he  would  not  be  allowed  to  use  the  water  for  any  other  pur- 
pose but  condensing  purposes.'  The  same  words  are  repeated  in 
ink,  in  my  own  handwriting,  on  the  same  page  of  said  produced 
book.  I  wrote  the  memorandum  in  ink  on  the  night  of  the  same 
day,  when  I  got  home."  I  attach  very  little  value  to  this  evidence. 
The  application  had  been  made  in  writing  to  the  Company  for 
water  for  steam,  as  well  as  for  condensing.  The  Company,  in 
answer,  do  nothing  except  to  direct  Bobert  Matthews  to  attend 
when  the  pipes  are  laid.  Bobert  Matthews  says,  that  he  always 
gave  this  information  to  the  millowners,  and  that  he  did  so  by  the 
order  of  the  committee ;  if  so,  no  trace  has  been  preserved  of  any 
writing,  either  in  or  out  of  the  books  of  the  Company,  by  which 
Bobert  Matthews  was  ordered  to  give  such  notice ;  he  does  not  say, 
that  he  gave  this  notice  in  consequence  of  any  special  direction  on 
the  particular  occasion  of  James  King's  application,  but  that  he  did 
BO  uniformly ;  and  this  is  the  more  worthy  of  notice,  because  the 
books  of  the  Company  do  contain  several  entries  on  this  subject, 
*such  as  the  eighth  resolution  of  the  24th  of  February,  1820,  and 
the  eighth  order  of  the  19th  of  February,  1825,  and,  in  addition  to 
this,  a  special  order  in  writing,  from  the  treasurer  to  Bobert 
Matthews,  on  the  25th  of  November,  1811,  "to  examine  from 
whence  Mr.  William  Sutcliflfe  has  his  supply  of  water  for  his  boiler, 
as  the  treasurer  is  apprehensive  that  his  intention  is  to  serve  the 
boiler  out  of  the  canal." 

But  either  it  was  the  duty  of  Bobert  Matthews  to  give  these 
notices  to  the  mill  owners  and  see  whence  they  obtained  this  water 
for  steam  on  the  construction  of  the  mill,  or  it  was  not.  If  it  was 
not  his  duty,  this  notice  to  James  King  was  worth  nothing,  but  if  it 
was  his  duty  to  give  such  notices  to  the  millowners,  and  to  ascer* 
tain  that  the  water  was  not  applied  for  other  than  injection  purposes, 
then  I  must  consider  that  he,  and  the  Company  through  him, 
distinctly  knew  what  it  was  his  duty  to  know,  namely,  that  James 
King  was  constructing  his  mill  in  such  a  manner,  that  the  boilers 
were  to  be  fed  from  the  canal.  The  entry  in  the  book  of  Bobert 
Matthews  is  of  a  very  singular  description.    Why  it  should  hav^ 
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been  repeated  in  ink,  and  why  on  that  particular  occasion,  this 
entry  should  have  been  made,  unless  he  had  reason  to  believe  that 
James  King  was  about  to  use  the  water  for  unauthorized  purposes, 
does  not  appear.  According  to  his  evidence,  the  notice  he  gave  and 
the  entry  in  the  book  do  not  correspond,  for  the  notice  he  gave  King 
was,  that  he  would  not  be  allowed  water  for  any  other  purposes  but 
condensing  purposes,  except  he  agreed  with  the  Company ;  but  the 
entry  in  the  book  is  silent  as  to  the  possibility  of  any  agreement 
with  the  Company.  If  Robert  Matthews  gave  this  notice  to  every 
one  indiscriminately,  as  he  states  it  was  his  uniform  practice  to 
do,  and  if,  as  appears  by  the  evidence,  all  the  mills  were  constructed 
on  the  principle  of  feeding  *the  boiler  with  the  water  from  the 
canal,  notwithstanding  this  uniform  notice,  in  that  case  I  think, 
that  James  King  might  justly  disregard  it  as  an  idle  form,  and  the 
more  so  as  he  had  himself  expressly  applied  to  the  Company  to  be 
allowed  water  for  steam,  as  well  as  injection,  and  had  received  no 
answer  refusing  him  such  permission,  nor  indeed  any  notice  beyond 
a  mere  direction  to  the  engineer  to  attend  and  see  that  the  laying 
of  the  pipes  did  not  injure  the  canal.  Bobert  Matthews  does  not 
state  what  answer  James  King  gave  to  this  communication.  If 
none,  it  is  probable  that  he  considered  it  as  a  mere  idle  form.  If 
he  did  give  an  answer,  it  ought  to  have  been  stated,  as  it  must 
probably  have  contained  either  an  admission  or  a  denial  of  his 
intention  to  use  the  water  for  unauthorized  purposes.  In  either 
case,  the  course  adopted  or  omitted  to  be  adopted  by  Bobert 
Matthews  becomes  material.  The  result  is,  that  in  my  opinion  the 
evidence  given  by  Bobert  Matthews  does  not  destroy  the  inference 
to  be  drawn  from  the  remaining  facts  which  accompanied  the 
construction  of  the  first  mill  of  the  defendants. 

The  next  matter  to  be  considered  is,  the  effect  of  the  notices 
given  by  the  Company,  respecting  the  unauthorized  use  of  water 
drawn  from  the  canal.  These  were  as  follows:  On  the  24th  of 
February,  1820,  a  resolution  was  passed  by  the  Company  to  this 
eflfect,  "  That  all  persons  who  have  illegally  taken  water  belonging 
to  the  Company  in  Manchester,  be  applied  to  to  make  compensation 
for  the  water  so  taken,  and  to  desist  from  taking  any  more,  without 
previously  making  special  contracts  with  the  Company  for  such 
privilege  in  future."  In  pursuance  of  which,  a  circular  was  sent 
on  the  25th  of  March,  1820,  to  fourteen  millowners,  in  these  terms : 
•*  Sirs, — It  having  been  represented  to  the  gentlemen  of  the  com- 
mittee of  this  canal,  that  you  are  making  use  ^of  the  water  belonging 
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RocHDALs  to  the  said  canal  without  any  authority  for  so  doing,  whereupon 
CoMPAMT  ^^^y  psLSsed  the  order  as  follows"  (which  is  that  which  I  have  read). 
Kino  '  ^  eheAl  be  obliged  by  being  favoured  with  an  early  answer  hereto, 

and  beg  to  observe,  that  if  the  same  shall  not  be  satisfactory,  or 
that  I  am  not  favoured  with  any  reply,  I  must  hand  the  business  to 
Mr.  William  Bedfern,  the  law  clerk  to  this  Company,  to  whose  name 
this  introduces  you."  Most  of  the  millowners  seem  to  have  returned 
answers  admitting  the  use  of  water  for  other  than  condensing  pur- 
poses, none  apparently  resisting  payment  for  the  use  of  the  water, 
some  asking  what  was  required  by  the  Company,  others  suggesting 
that  it  was  too  minute  to  be  noticed,  and  others  promising  to  look 
into  the  Act,  and  to  conform  to  its  provisions. 

Again,  on  the  19th  of  February,  1825,  an  order  was  made  by  the 
Company,  to  this  effect :  ''  That  the  treasurer  inform  the  different 
persons  who  take  water  from  the  canal,  for  purposes  not  authorized, 
that  it  is  intended,  as  soon  as  convenient,  to  stop  up  the  communica- 
tions by  which  such  water  is  taken ;  but  that  the  Company  have  no 
objection  to  furnishing  water  on  reasonable  terms,  provided  they 
(the  millowners)  can  make  the  same  acceptable  to  the  other  parties 
interested."  On  the  18th  May  following,  a  copy  of  this  order  wa3 
sent  to  fourteen  millowners,  with  a  letter,  signed  by  the  treasurer, 
in  these  words :  "  I  am  to  transmit  you,  as  below,  an  order  passed 
by  the  gentlemen  of  the  committee  of  this  canal,  to  which  your 
attention  is  respectfully  requested."  I  only  find  one  answer  to  this 
circular  set  forth  in  the  evidence.  It  is  that  of  Messrs.  Murray,  of 
the  16th  May,  1825,  in  which  they  expressly  state,  that  they  take 
water  from  the  canal  for  the  purposes  of  the  steam  engine,  and  for 
the  purpose  of  heating  the  mills,  and  offer  to  allow  the  inspector 
[  *640  ]  *of  the  Company  to  examine  the  mills  in  order  to  see  what  is  done. 
It  does  not  appear  from  the  evidence,  that  any  steps  were  taken  in 
consequence  of  this  answer,  or  in  consequence  of  the  circular.  The 
fact  that  the  millowners  continued  to  use  the  water  of  the  canal  for 
purposes  other  than  condensing  purposes,  is  established  by  the 
evidence  of  both  the  plaintiffs  and  defendants. 

On  the  28rd  of  October,  1827,  notices  were  sent,  signed  by  the 
clerk  of  the  Company,  to  fifteen  millowners,  of  which  the  following 
is  a  copy  :  "  I  am  instructed  by  the  Company  of  Proprietors  of  the 
Bochdale  Canal,  to  give  you  notice,  that  in  case  you  take  any  water 
from  the  said  canal,  after  the  receipt  of  the  notice,  for  any  purpose 
whatever,  contrary  to  the  provisions  contained  iu  a  certain  Act," 
then  setting  it  out,  '' without  first  obtaining  the  consent  of  the 
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committee  of  the  said  Company  of  Proprietors,  legal  proceedings    Boohdalb 
will  forthwith  be  commenced  against  you."     To  this  circular  two     company 
answers  only  appear  in  the  evidence.     They  express  a  desire  to  do        ^^^ 
no  injury  to  the  canal,  and  to  give  all  necessary  explanations. 
None  of  these  circulars  were  sent  to  James  King,  who  was  not 
then  a  millowner,  nor  is  there  any  evidence  to  show  that  he  was 
cognizant  of  them.    The  practice  went  on  exactly  the  same  after 
the  remonstrances  of  the  Company  as  before.    They  seem  to  have 
been  avowed  by  the  millowners,  and  the  Company  took  no  steps  to 
prevent  them.    They  might,  if  they  had  thought  fit  so  to  do ;  and, 
in  case  the  millowners  had  not  come  to  terms  with  the  Company, 
they  might  then  have  adopted  the  course  which  was  taken  in  1847, 
namely,  have  brought  an  action,  or  that  which  was  adopted  in 
1851,  have  filed  a  bill  for  an  injunction. 

It  is  impossible,  1  think,  to  read  the  evidence  and  the  documents  [  ^^  1 
relating  to  the  subject,  and  not  to  see,  that  although  the  Company 
claimed  the  right  of  making  the  millowners  pay  for  the  use  of  water 
taken  for  unauthorized  purposes,  still,  they  knew  of  the  fact  of  such 
use,  and,  in  consideration  of  the  advantages  obtained  by  the  Canal 
Company  by  the  payment  of  tonnage,  the  Canal  Company  did  not 
think  fit  to  proceed  to  extremities  with  the  millowners.  It  was, 
while  matters  were  in  this  state,  that  James  King  applied,  as  I  have 
above  stated,  for  the  use  of  water,  not  merely  for  injection,  but  also 
for  steam,  an.d  to  this  application  the  Company  made  no  objection, 
and  gave  him  no  notice  that  his  use  of  the  water  was  to  be  confined 
to  condensing  purposes,  but  they  allowed  him  to  construct  his  mill 
upon  the  principle  of  using  the  water  for  condensing  and  for  feeding 
the  boiler  to  produce  steam,  which  steam  is  used  for  warming  the 
mill  as  well  as  for  producing  power. 

I  am  of  opinion  that,  so  far  as  concerns  this  mill,  which  was 
constructed  in  1829,  I  must,  on  this  evidence,  come  to  the  con- 
clusion, that  the  Company  have  encouraged  James  King  in  so 
constructing  his  mill,  as  to  derive,  from  the  canal,  water  for  the 
purposes  of  steam,  and  that  they  cannot  now,  after  the  lapse  of 
eighteen  years,  dispute  his  right  so  to  do.  This  does  not  extend  to 
give  him  the  right  to  use  the  water  for  size  or  sow,  for  which 
purpose,  it  does  not  appear,  that  any  peculiar  construction  of  the 
mill  or  works  is  necessary,  and  as  to  which,  I  have  not  found 
anything  in  the  evidence,  either  to  justify  the  defendant  or  to  bind 
the  plaintiffs  by  any  active  or  passive  acquiescence.  Whether  their 
acquiescence  extends  to  the  heating  of  the  mill  by  steam  appears  to 
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Company     to  ^PP^J  the  steam  for  *this  purpose.    I  think  that  the  plaintiffs 

KiKo        ^^^  ^^^^  distinct  notice  that  James  King  intended  to  employ  the 

[  •642  ]      water  of  the  canal  for  the  purposes  of  steam,  in  addition  to  the 

condensation  thereof,  and  having  sent  their  engineer  to  inspect  the 

laying  down  of  the  pipes  for  this  purpose  from  the  canal,  I  am  of 

opinion,  that  they  must  be  held  to  have  assented  to  his  use  of  the 

water  for  such  purposes  relating  to  the  generation  or  employment  of 

steam,  as  the  construction  of  his  mill  would  manifestly  and  plainly 

have  disclosed  to  any  one  conversant  in  such  matters. 

These  observations,  however,  are  confined  to  the  first  mill  built 
by  James  King.  With  respect  to  the  second  mill,  distinct  evidence 
and  a  different  set  of  circumstances  have  to  be  considered,  upon 
which  the  circumstances  which  had  already  occurred  have,  never- 
theless, an  important  bearing.  The  second  mill  was  built  by  James 
King  in  the  latter  end  of  the  year  1841.  If  nothing  had  occurred 
in  the  interval  of  time  which  had  elapsed  between  the  building  of 
the  two  mills,  and  if  his  application  to  the  Company  had  been  in 
1841  the  same  that  it  was  in  1829, 1  should  have  thought,  that  the 
same  principle  to  which  I  have  given  effect,  as  regards  the  first  mill, 
would  have  applied  to  the  second  mill,  and  the  defendants,  who 
stood  in  the  place  of  James  King,  would  have  been  entitled  to  the 
use  of  water  from  the  canal  in  the  same  manner  for  the  second  mill 
as  in  respect  to  the  first.  But  the  circumstances  under  which  the 
second  mill  was  built  are  very  different.  In  the  first  place,  on  the 
19th  of  February,  1888,  Redfern,  the  law  clerk  to  the  Company, 
wrote  and  sent  to  James  King  a  letter  in  these  words  :  "  Sir, — The 
agents  for  the  Company  of  Proprietors  of  the  Bochdale  Canal  are 
apprised  that  the  water  taken  or  drawn  by  you  from  the  said  canal 
[  *643  ]  to  your  engine  and  works,  situated  at  or  *near  the  Moss  Locks,  for 
the  purpose  of  condensing  the  steam  necessary  for  the  proper 
working  of  the  said  engine,  is  not  returned  into  the  said  canal  in 
the  quantities  and  manner  directed  by  the  Acts  of  Parliament  passed 
for  making  and  maintaining  the  said  canal.  I  do  therefore  give  you 
notice,  and  call  upon  you  to  return  the  water,  so  taken  or  drawn 
from  the  said  canal  for  the  purpose  aforesaid  (the  inevitable  waste 
thereof  by  condensing  the  steam  only  excepted)  into  the  said  canal, 
in  the  quantities  and  manner  directed  by  the  Acts  aforesaid,  and  of 
which  quantities  and  manner  you  are  fully  aware.  And  I  do  also 
hereby  give  you  notice  and  warning,  that  if  you  neglect  or  refuse  to 
do  what  is  here  required,  immediately  after  your  receipt  hereof,  legal 
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proceedingB  will  be  commenced  to  compel  the  same  without  further    Boohdalb 
notice."     The  letter,  though  not  in  every  respect  quite  clear,  is     Company 
distinct  enough  in  this,  that  it  shows  the  intention  of  the  Company        ^j^^^ 
to  make  James  King  adhere  to  the  provisions  of  the  Rochdale  Canal 
Act.    What,  if  any,  answer,  James  King  sent  to  this  notice  does  not 
appear. 

In  the  month  of  October,  1841,  however,  a  little  more  than  three 
years  and  a  half  after  the  receipt  of  this  notice,  Mr.  King,  being 
about  to  build  his  second  mill,  applies  for  water,  and  he  does  so 
in  a  letter  in  these  words :  "  To  the  committee  of  the  Rochdale 
Canal  Company :  This  is  to  request  or  give  you  notice,  that  I  want 
to  lay  a  pipe  into  the  Rochdale  Canal,  at  or  near  Moss  Mill,  for 
injection  water,  at  your  earliest  convenience.  Waiting  your  reply, 
I  am  your  well-wishing  friend,  James  King."  It  is  impossible  not 
to  be  struck  with  the  difference  between  the  two  applications. 
The  latter  is  confined  to  injection  water,  and  is  made  after  the  time 
when  he  had  distinct  notice  that  the  Company  insisted  on  adherence 
to  the  Act  of  Parliament,  which  *confined  the  use  of  the  water  to  t  *^**  ] 
condensing  purposes  only.  It  is  reasonable  to  infer,  that  in  con- 
sequence of  that  notice,  he  varied  his  application  to  the  Company 
for  the  use  of  canal  water,  by  confining  it  to  that  for  which  alone 
the  Act  of  Farliapient  authorized  him  to  insist  upon  it.  On  receipt 
of  this,  I  think  the  plaintiffs  were  justified  in  supposing,  that  he 
required  and  intended  to  use  the  water  for  such  purposes  only  as 
he  stated,  as  much  as  if  he  had  said  *'  1  do  not  ask  for  the  water  for 
the  purpose  of  generating  steam,"  and  that,  after  receiving  the 
application  so  worded,  the  Company,  if  they  intended  to  prohibit  the 
unauthorized  use  of  water,  were  not  put  upon  investigating,  to  what 
extent  and  in  what  way  he  intended  to  use  the  water,  or  whether  he 
constructed  his  mill  in  such  a  manner  as  displayed  an  intention  of 
using  the  water  for  unauthorized  purposes,  as  they  were,  when  he 
had  applied  for,  and  had  obtained  tacit  permission  to  take  water  for 
steam,  in  addition  to  taking  it  for  injection.  If,  therefore,  he  so  con- 
structed his  second  mill,  as  to  feed  the  boiler  with  the  water  used  for 
condensing,  he,  in  my  opinion,  did  so  at  his  own  peril  and  risk,  and 
he  and  those  claiming  under  him  cannot,  unless  by  arrangement 
with  the  plaintiffs,  be  allowed  to  continue  such  use  of  it.  I  entertain 
no  doubt  that  the  usual,  and  perhaps  it  may  be  said  the  almost 
invariable  practice,  in  the  construction  of  condensing  engines,  is,  to 
use  the  water  employed  in  condensing,  for  the  purpose  of  feeding 
the  boiler;  but  as,  undoubtedly,  condensing  engines  where  water  is 
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BoGHDALs  abundant,  are  constructed  on  other  principles  in  which  the  water 
CoMPAMT  ^^^^  ^0^  condensing  is  not  so  employed,  1  cannot  infer,  from  this 
circumstance,  that  the  construction  of  a  steam  engine  in  which 
water  was  employed  for  condensing,  involved  notice  to  the 
Company  that  such  water  was  also  to  be  employed  for  the  purpose  of 
generating  steam,  the  more  especially,  as  so  to  hold,  would,  as  it 
r  *^^^  ]  appears  to  me,  lead  to  a  different  construction  *of  the  Act  to  that 
which  it  has  received  at  law,  and  by  which  I  consider  myself 
bound. 

1  am  of  opinion  also,  that  the  time  which  has  elapsed,  does  not 
affect  the  right  of  the  Company.  The  mill  was  constructed  in  1841. 
In  December,  1845,  the  Company  sent  a  circular  letter  to  Mr.  King, 
and  the  other  millowners,  giving  notice  to  each  of  them,  that  if  he 
continued  to  take  water  from  the  canal  for  any  other  purpose  than 
that  of  condensing,  legal  proceedings  would  be  instituted  against 
him.  On  the  Slst  of  December,  1847,  the  law  clerk  of  the  Company 
wrote  to  Mr.  King,  to  the  like  effect,  unless  satisfactory  arrange- 
ments were  made  by  him  with  the  Company.  Immediately  after 
this  last  letter,  the  action  at  law  was  commenced,  which  was 
determined  by  the  Exchequer  Chamber,  in  favour  of  the  plaintiffs, 
in  1851,  when  this  bill  was  filed.  It  appears,  therefore,  that  only 
four  years  have  elapsed  since  the  construction  of  the  second  mill, 
during  which  the  plaintiffs  have  been  engaged  in  steps,  more  or  less 
active,  and  in  proceedings  at  law,  for  the  purpose  of  preventing  the 
unauthorized  use  of  the  water  by  the  defendants.  Although  this 
might  have  disentitled  them  to  any  injunction  until  the  hearing  of 
the  cause,  yet,  on  the  proof  of  the  facts  above  stated,  and  their  title 
being  established  at  law,  I  am  of  opinion,  that  they  are  entitled,  so 
far  as  regards  the  second  mill,  to  an  injunction  in  the  terms  of  the 
118th  section  of  the  Act,  which  are  the  same  as  those  of  the  prayer 
of  the  bill. 

It  appears  to  me,  that  the  proper  decree  will  be,  to  grant  a 
perpetual  injunction  restraining  the  defendants,  unless  by  licence 
from  the  Bochdale  Canal  Company,  from  using  water  from  the 
Bochdale  Canal  for  any  other  purpose  than  that  of  condensing  the 
steam,  used  for  working  any  steam  engine  in  the  cotton  mills,  or 
[  •646]  premises  *constructed  by  James  King,  deceased,  or  by  the  defen- 
dants, since  the  month  of  February,  1888.  **  And  from  drawing 
from  the  said  canal  any  quantity  of  water,  for  the  purpose  of 
condensing  the  steam,  used  for  working  any  such  engines,  without 
returning  to  the  said  canal,  in  every  such  day  on  which  they  shall 
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use  such  engine,  a  quantity  of  water  on  the  same  level  on  which  it 
shall  be  taken,  equal  to  the  quantity  so  taken  in  every  day,  from  the 
said  canal,  for  the  purpose  of  condensing  the  steam  in  such  engine, 
the  inevitable  waste  thereof,  by  condensing  such  steam,  only 
excepted."  "And  that  the  defendants  be  restrained  (unless  by  licence 
from  the  Rochdale  Canal  Company)  from  taking  or  using  any  of  the 
water  of  the  Rochdale  Canal,  for  the  purpose  of  making  sow  or 
size."  Thus  worded,  the  order  will,  as  I  apprehend,  confine  the 
injunction  to  the  new  mill,  leaving  the  old  one  untouched,  except  so 
far  as  regards  the  making  of  sow,  and  prohibiting  the  use  of  water 
in  sizing  altogether ;  and  I  think  that  this  is  a  better  course  than 
to  direct  what  I  had  at  first  intended,  that  the  bill  should  be 
dismissed,  so  far  as  it  sought  any  relief  against  the  defendants  in 
respect  of  the  old  mill,  other  than  and  except  the  employment  of  the 
water  of  the  canal  for  the  purpose  of  making  sow  or  size  therein. 

As  the  suit  succeeds  so  far  as  regards  the  new  mill,  and  fails  so  far 
as  regards  the  old  mill,  and  as,  in  my  opinion,  it  would  be  impossible 
properly  or  accurately  to  separate  the  costs  properly  attributable  to 
each,  I  shall  make  the  decree  without  costs  on  either  side. 


rochdalb 
Canal 

Company 

n 
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FIOTT  V.  MULLINS. 

(1  Sm.  &  G.  1—3 ;  S.  0.  22  L.  J.  Ck  72.) 

Motion  by  a  defendant  for  the  production  by  the  plaintiff  of  all  documents 
in  his  possession  or  power,  relating  to  the  matters  in  question  in  the  suit, 
refused,  where  the  motion  did  not  specify  any  particular  documents  and  it 
did  not  appear  that  the  plaintiff  had  any  document  in  his  possession. 

[This  motion  was  made  under  15  &  16  Vict.  c.  86,  &  20;  see  now  Order 
XXXI.,  r.  12.] 


1862. 
Nor.  2. 


M^NTOSH    V. 


The    great    WESTERN 
COMPANY  AND  Others. 


RAILWAY 


(1  Sm.  &  G.  4—17  ;  S.  C.  22  L.  J.  Ch.  70.)] 

Upon  a  motion  by  the  defendants  for  the  production  of  all  documents 
in  the  plaintiff's  possession,  consisting  of  correspondence  with  specified 
persons,  entries  relating  to  contracts  the  subject  of  the  suit,  copies  of 
specified  correspondence,  and  entries  relating  to  the  matters  in  the  suit, 
supported  by  the  affidavit  of  the  defendants'  solicitors,  in  the  terms  of  the 
notice  of  motion,  that  he  believed  the  documents  sought  to  be  produced 
were  in  the  plaintiff's  possession — the  Court  ordered  the  production  on 
oath,  within  a  month,  with  the  usual  liberty  to  withhold  and  seal  up  the 
parts  privileged. 

[See  now  Order  XXXI.,  r.  12.] 


1852. 
Aot*.  11 
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1863.  EOGERS  V.  JONES. 

Aor.  3, 1  fib 

(1  Sm.  &  G.  17—19.) 

One  of  two  executors,  co-defendants,  who  was  also  a  residuary  legatee, 
haying  died  insolvent  and  without  any  representative,  after  an  order  for 
accounts  and  inquiries  made  upon  an  ordinary  claim  :  Held,  that  the  suit 
might  be  prosecuted  under  the  stat.  15  &  16  Vict.  c.  86,  s.  44,  in  like 
manner  as  if  a  legal  personal  representative  had  been  served  and  had 
appeared. 

[See  now  Order  XVI.,  r.    46,   which  has  been  substituted  for   15   &   16 
Vict.  c.  86,  8.  44.] 


1852.  In  re  BEAUFOT'S  ESTATE. 

A'or,  6. 
(1  Sm.  &  G.  20—23 ;  S.  C.  22  L.  J.  Ch.  430  ;  20  L.  T.  0.  S.  176.) 

Stuabt 
y  .Q   *  On  the  death  of  the  last  cestui  que  vie  of  a  renewable  leasehold,  the  tenant 

r  2Q1  for  life,  who  had  been  in  receipt  of  the  whole  income,  and  afterwards  of 

the  dividends  of  the  compensation  money  paid  by  a  Railway  Company,  was 
held  entitled  to  the  corpus  of  the  compensation  money,  but  without 
prejudice  to  any  right  of  the  remaindeimeu  to  relief  in  respect  of  the  non- 
renewal of  the  lease,  according  to  the  directions  of  the  testator,  under 
whose  will  they  and  the  tenant  for  life  were  entitled. 

This  was  the  petition  of  Mrs.  Beaufoy,  the  widow  of  the 
above-named  John  Hanbury  Beaufoy. 

It  appeared  that  Mr.  Beaufoy,  being  possessed  of  a  leasehold 
farm  for  a  term  of  99  years,  determinable  on  the  death  of  the 
survivor  of  three  lives,  his  own  being  one  of  them,  by  his  will  gave 
all  his  lands,  held  by  him  under  a  renewable  lease  for  lives,  to 
certain  trustees,  for  the  lives  of  the  persons  named  in  the  then 
existing  lease  or  to  be  named  in  any  future  lease  thereof,  with  his 
tenant  right  of  renewal ;  and  the  testator  directed  a  new  lease  to  be 
applied  for  and  obtained  in  the  names  of  his  trustees,  for  the 
purpose  of  substituting  a  new  life  in  the  place  of  his  own  life ;  but 
he  declared  that  the  amount  of  the  fine  and  fees  incident  to  such 
renewal  should  not  exceed  5202. ;  but  that  it  was  not  his  wish  to 
provide  for  any  subsequent  renewal  of  the  said  lease :  and  by  the 
provisions  of  the  will  the  trustees  were  to  be  possessed  of  the  lease- 
hold property,  upon  trust  for  Mrs.  Beaufoy  for  her  life,  with 
remainder  to  the  testator's  son  Charles  Beaufoy  and  his  children ; 
and  the  testator  appointed  Mrs.  Beaufoy  and  Mr.  C.  Beaufoy  and 
another  person  the  executors  of  his  will. 

Mr.  C.  Beaufoy  and  the  third  executor  proved  the  will.  Mrs. 
Beaufoy  did  not  join  in  proving  the  will,  but  she  entered  into  the 
possession  of  the  receipt  of  the  rents  and  profits  of  the  testator's 
said  leasehold  estate. 
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By  an  indenture,  dated  in  1848,  the  then  trustees  under  the        In  re 
above  will,  and  Mrs.  Beaufoy,  as  tenant  for  life,  assigned  a  portion      estate. 
of  the  leasehold  estate,  which  was  wanted  for  their  railway,  to  the        [  21  ] 
Oxford,  Worcester  and  Wolverhampton  Kailway  Company,  for  all 
their  estate  therein,  at  the  price  of  2292.  19a.  for  the  purchase  of 
the  land  and  for  compensation  for  damage  to  the  land  ;  which  sum 
was,   by  an    order  of    the  Court,   laid  out  in  the  purchase  of 
2412.  9$.  Id.  SL  per  cent.  Consols,  and  under  the  same  order  the 
dividends  of  the  said  sum  of  Consols  were  regularly  received  by 
Mrs.  Beaufoy. 

The  survivor  of  the  two  surviving  persons,  on  whose  lives  the 
term  in  the  said  leasehold  farms  was  determinable,  [having  died,] 
Mrs.  Beaufoy  presented  the  present  petition,  submitting  that  the 
sum  of  money  represented  by  the  fund  in  Court  had  been  paid  in 
respect  of  an  estate  pour  autre  vie  to  which  she  was  entitled  for  her 
own  life ;  and  that,  the  estate  pour  autre  vie  having  determined 
during  her  life,  she  had  become  absolutely  entitled  to  the  fund  in 
Court ;  and  she  prayed  that  the  fund  in  Court  might  be  directed  to 
be  paid  to  her,  and  for  payment  of  the  costs  of  the  application  by 
the  Railway  Company. 

Mr.  Waley,  in  support  of  the  petition  : 

*  *    The  directions  in  the  will  to  renew  make  no  diflference ;        t  *^  1 
the  burthen  of  renewing  would  have  fallen  upon  the  residuary 
estate.    The  residuary  estate  has  been  saved  from  that  burthen  ; 

but,  there  having  been  no  renewal,  no  such  question  arises. 

Mr.  Dart,  for  the  persons  entitled  in  remainder : 

*  *  The  remainderman  has  an  equity  against  the  tenant  for 
life,  that  a  fund  for  renewal  should  be  raised  out  of  the  accruing 
rents  :  [Bennett  v.  Colley(i) ;  Colegrave  v.  Manby(2)]. 

Mr.  Waley  was  not  called  on  to  reply.  t  ^'  J 

Thb  Yigb-Chancbllob  : 

If  those  who  were  entitled  in  remainder  had,  during  the  life  of 
the  tenant  for  life,  sought  to  have  a  portion  of  the  rent  set  apart  to 
provide  a  fund  for  renewal,  it  would  have  been  competent  for  them 
to  have  done  so  by  suit.  But  they  did  not  take  that  course ;  and  I 
cannot  now  adopt  the  view  of  their  case  which  they  offer.    1  am 

(1)  35  R.  B.  135  (5  Sim.  181).  (2)  22  B.  B.  245  (2  Buss.  238). 
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In  re 
Bradfoy's 

ESTilTE. 


bound  by  the  78th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  to  give  to  this  petitioner  the  same  title  which  she  would  have 
had  if  there  had  been  no  conversion ;  and  it  is  clear  that  she  has 
had  all  the  beneficial  enjoyment  of  that  part  of  the  property  which 
was  not  converted.  She  is,  therefore,  entitled  to  all  the  fund  in 
Court,  the  produce  of  conversion,  as  if  it  had  not  come  into  Court ; 
and  in  that  case  the  remaindermen  would  have  been  entitled  to 
nothing.  It  has  been  suggested,  that  there  has  been  a  breach  of 
trust,  in  neglecting  to  renew  the  leaseholds.  I  cannot  enter  into 
the  consideration  of  that  point  upon  this  petition.  But  I  will  not 
prejudice  that  question.  The  only  order  I  can  make  upon  this 
petition  is,  to  direct  the  payment  of  the  fund  out  of  Court  to  the 
petitioner,  without  prejudice  to  any  question  arising  in  respect  of 
the  non-renewal  of  the  lease.  The  Railway  Company  will  pay  the 
usual  costs  ;  such  further  costs  of  the  petitioner  and  respondents  as 
the  Company  does  not  pay,  must  be  paid  out  of  the  fund. 


1852. 
Not.  24. 


LANGDALE  v.  GILL. 

(1  Sm.  &  G.  24—25.) 

Under  the  44th  Order  of  August,  1852,  a  plaintiff  was  not  compellable  by 
a  defendant  to  enter  on  record  a  statement  of  facts  or  circumstances  which 
had  occurred  since  the  institution  of  the  suit  iu  order  to  establish  the  title 
of  the  defendant  to  the  receipt  of  the  dividends  on  a  fund  to  the  credit  of 
the  cause. 


1852. 
Nov,  22. 


FENN'S  CASE. 

(1  Sm.  &  G.  2^—32;  S.  C.  22  L.  J.  Ch.  692.) 
[Afl&rmed  on  appeal  as  reported  in  4  D.  M.  &  G.  285.] 


1862. 

Kov,  6, 8, 9, 

Stuart, 
V.-C. 

[32] 


In  re  STEWART  (1). 

(1  Sm.  &  G.  32-40 ;  S.  C.  22  L.  J.  Ch.  369 ;  16  Jur.  1063.) 

A  portion  of  real  estate  was  taken  under  the  compulsory  powers  of  an 
Act  of  Parliament,  and  2,000/.,  the  purchase-money,  was  paid  into  Court,  to 
the  account  of  the  estate  in  1836.  The  tenant  for  life  continued  to  receive 
the  dividends  until  1849,  when  she  died.  The  person  entitled  to  the  real 
estate  in  remainder  never  sought  to  have  the  money  reinvested  in  land, 
and  made  his  will  in  the  year  1844,  and  thereby  gave  the  residue  of  his 

(1)  The   remainderman    could   not  tenant  for  life :  see  If  a^ronrf  v.  A)w/yw 

elect    to  take  the  fund  as  personal  (1879)  11  Ch.  D.    640,  48  L.  J.  Ch. 

estate  so  long  as  it  was  subject  to  be  602. — 0.  A.  S. 
reinvested  in  land  at  the  will  of  the 
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personal  estate  to  his  executors,  and  died  intestate  as  to  real  estate.    He  In  re 

died  in  1844.    On  the  petition  of  his  heir-at-law :  Held,  that  the  fund-     ^tkwabt. 
money  remained  impressed  with  the  quality  of  real  estate,  and  the  fund 
was  paid  to  him. 

This  was  the  petition  of  Frederick  Augustus  Cramer. 

The  following  is  the  substance  of  its  statements : 

John  Stewart,  by  his  will,  dated  the  19th  of  March,  1828,  devised  [  33  ] 
his  ten  dwelling-houses,  situated  in  and  near  the  London  Road,  in 
Manchester,  to  certain  trustees,  upon  trust  to  receive  the  rents,  and, 
after  repairing  the  premises  thereout,  to  pay  the  remainder  of  such 
rents  into  the  proper  hands  of  his  grand-niece,  Eliza  Sarah  Cramer, 
for  her  sole  and  separate  use  and  benefit ;  and  from  and  imme- 
diately after  her  decease,  to  stand  seised  of  such  hereditaments  to 
the  use  of  all  the  children  of  the  said  Eliza  Sarah  Cramer,  in  fee ; 
and,  in  case  of  default  of  such  children  of  the  said  Eliza  Sarah 
Cramer,  or  of  the  issue  of  such  children  living  to  be  entitled,  then 
to  the  use  of  Henry  John  Cramer  and  Frederick  Augustus  Cramer, 
the  brothers  of  the  said  Eliza  Sarah  Cramer,  and  their  heirs  and 
assigns,  as  tenants  in  common. 

The  testator  died  on  the  8th  of  May,  1838,  leaving  the  said  Eliza 
Sarah  Cramer,  Henry  John  Cramer,  and  the  petitioner  Frederick 
Augustus  Cramer,  surviving. 

■  By  an  Act  of  the  2  Will.  IV.,  intituled  *'  An  Act  for  widening 
and  improving  a  part  of  London  Boad,  in  the  Parish  of  Manchester 
and  County  of  Lancaster,  and  also  for  effecting  Improvements  in 
the  Streets  and  other  Places  within  the  Town  of  Manchester," 
certain  Commissioners  were  empowered  to  purchase  and  take  by 
compulsory  process  certain  lands,  houses,  and  premises,  set  forth  in 
the  Schedule  to  the  said  Act,  for  the  purposes  of  the  said  Act ;  and 
by  that  Act,  and  by  the  Acts  of  Parliament  therein  referred  to,  it 
was  enacted,  that  the  purchase-money  to  be  paid  for  any  such  lands, 
houses,  and  premises,  as  were  the  property  of  femes  covert,  infants, 
and  so  forth,  should  be  paid  into  the  Bank  of  England,  into  the 
name  of  the  Accountant-General  of  the  Court  of  Exchequer, 
subject  to  the  orders  of  the  Court  in  the  usual  manner.  The 
compulsory  clauses  in  this  Act  are  to  the  same  purport  as  the 
Lands  Clauses  Consolidation  Act,  except  that  it  contained  no 
clauses  providing  for  paying  over  the  fund,  *the  produce  of  the  [  •s*  ] 
land,  to  the  parties  entitled  thereto,  as  money  in  certain  events. 

The  houses  and  premises  comprised  in  the  above-stated  devise, 
contained  in  the  will  of  the  said  John  Stewart,  were  part  of  the 
hereditaments  which   the  above-mentioned  Commissioners  were 
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In  re  authorised  to  take  and  purchase  ;  and  by  an  agreement  in  writing, 
TBWABT.  ^^^j  ^^^  j^2|;h  Qf  February,  1836,  and  made  between  the  said 
trustees  of  the  will  of  the  one  part,  and  the  improvement  com- 
mittee appointed  by  the  said  Commissioners  of  the  other  part,  the 
said  trustees,  as  far  as  under  and  by  virtue  of  the  powers  of  the 
said  Act  they  lawfully  could,  agreed  to  sell,  and  the  said  committee 
agreed  to  purchase,  the  houses  and  premises  comprised  in  the 
said  devise,  and  the  inheritance  thereof  in  fee  simple,  free  from 
incumbrances,  at  the  price  or  sum  of  2,0002. 

Shortly  after  the  execution  of  this  agreement,  the  improvement 
committee  were  let  into  possession  of  the  houses  and  premises 
comprised  in  the  said  agreement,  and  used  the  same  for  the  pur- 
poses of  the  said  Act ;  and  they  paid  the  purchase-money  of  2,0002. 
into  the  Bank  of  England,  in  the  name  of  the  Accountant-General 
of  the  Court  of  Exchequer,  to  an  account  intituled  **  Ex  parte  The 
Commissioners  for  executing  an  Act  to  amend  several  Acts  for 
supplying  the  Town  of  Manchester  with  Gas,  and  for  regulating 
and  improving  the  said  Town,"  which  was  one  of  the  Acts  under 
which  the  Commissioners  proceeded. 

By  order  of  the  Lord  Chief  Baron  of  the  Court  of  Exchequer, 
dated  the  14th  of  February,  1888,  made  upon  the  petition  of  the 
said  trustees  and  of  the  said  Eliza  Sarah  Cramer  (then  Mrs. 
Bavenscroft),  the  tenant  for  life  under  the  said  will,  and  her 
husband,  it  was  ordered,  that  the  Accountant-General  of  the  Court 
of  Exchequer  should  invest  the  said  sum  of  2,0002.  in  the  purchase 
of  82.  per  cent.  Bank  Annuities ;  and  that  he  should  pay  the  divi- 
[  *35  ]  dends  to  ^accrue  due  on  the  Annuities  to  Mrs.  Bavenscroft  during 
her  life  on  her  sole  receipt,  for  her  separate  use,  or  until  the  further 
order  of  the  Court. 

In  pursuance  of  this  order,  the  Accountant-General  of  the 
Court  of  Exchequer  laid  out  the  sum  of  2,0002.  in  the  purchase  of 
2,1892.  Os.  9(2.  82.  per  cent.  Beduced  Bank  Annuities,  and  carried 
the  same  over  to  an  account  intituled  "  Ex  parte  The  Commissioners 
of  the  Manchester  Gas  and  Improvement  Acts,  the  Account  of  the 
Trustees  of  John  Stewart,  deceased;"  and,  upon  the  abolition  of 
the  equitable  jurisdiction  of  the  Court  of  Exchequer,  the  sum  of 
2,1892.  0«.  9(2.  82.  per  cent.  Beduced  Bank  Annuities  was  transferred 
from  the  name  of  the  Accountant-General  of  the  Court  of  Exchequer 
into  the  name  of  the  Accountant-General  of  the  Court  of  Chancery, 
to  the  same  account,  and  subject  to  the  orders  of  this  Court. 
Mrs.  Bavenscroft  continued  to  receive  the  dividends  which  accrued 
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on  the  trust  funds  down  to  the  10th  of  October,  1849,  before  her  In  re 
decease.  She  died  on  the  23rd  of  December,  1849,  without  having 
had  any  children.  The  said  Henry  John  Cramer,  who  was  entitled 
in  fee  simple  to  one  moiety  of  the  said  real  estate,  subject  to  the 
life  estate  of  Mrs.  Eavenscroft  and  the  failure  of  her  children,  died 
in  the  lifetime  of  Mrs.  Eavenscroft,  and  on  or  about  the  28th  of 
June,  1844,  intestate  as  to  real  estate,  leaving  the  petitioner  his 
heir-at-law.  Henry  John  Cramer  made  a  will,  which,  so  far  as  it 
need  be  referred  to,  was  in  the  following  terms :  "  This  is  the  last 
will  and  testament  of  me,  Henry  John  Cramer,  of  Trinity  Hall,  in 
the  University  of  Cambridge,  gentleman :  First,  I  give  and  bequeath 
unto  my  friend  Robert  Curtees  Hubbersty,  of  St.  Peter's  College, 
in  the  University  of  Cambridge,  my  small  library  of  books  ;  and  as 
to  all  the  rest,  residue,  and  remainder  of  my  personal  estate  and 
effects,  whatsoever  and  wheresoever,  I  give  and  bequeath  the  same 
unto  my  executors  hereinafter  named,  their  executors,  adminis- 
trators, and  *assigns  (who  I  request  will  deliver  my  wearing-apparel  [  •se  ] 
to  my  brother  Frederick) ;  and  I  hereby  nominate,  constitute,  and 
appoint  my  friends  Horatio  Crisp,  of  the  town  of  Cambridge,  and 
the  said  Robert  Curtees  Hubbersty,  joint  executors  of  this  my  will, 
confidently  relying,  that,  in  performance  of  their  duty,  they  will 
carefully  protect  the  interests  of  my  mother." 

The  testator  died  in  1844,  a  bachelor,  and  intestate  as  to  the 
fund  in  Court  or  the  real  estate  it  represented,  except  so  far  as  the 
will  affected  it. 

Mr.  Frederick  Augustus  Cramer,  the  eldest  surviving  brother  of 
Mr.  Henry  John  Cramer,  by  his  petition  in  the  above  case,  alleged, 
that  the  fund  remained  impressed  with  the  character  of  real  estate ; 
and  that,  as  the  heir-at-law  of  Henry  John  Cramer,  he  was  entitled 
to  have  the  fund  paid  to  him ;  and  he  petitioned  that  the  Court 
would  order  the  fund  to  be  paid  to  him.  The  will  of  Henry  John 
Cramer,  not  having  been  proved,  Messrs.  Crisp  and  Hubbersty 
were,  on  the  petitioner's  application,  appointed  as  respondents  to 
appear  on  the  petition,  to  represent  his  estate. 

Mr.  Sinythe,  in  support  of  the  petition,  [cited  In  re  Taylor'i 
Settlement  (i)]. 

Mr.  Greene^  contra,  cited  [In  re  Cross's  Estate  (2)].  [  ^^  ] 

Mr.  Smythe,  in  reply,  distinguished  [In  re  Cross's  Estate]. 
(1)  89  R  B.  587  (9  Hare,  596).  (2)  89  E.  £.  82  (1  Sim.  N.  S.  260). 
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In  re  \_Doe  d.  To  field  v.  Tqfield  (1),  and  Cookson  v.  Cookson  (2)  were 

'     also  referred  to.] 

The  Vice-Chancellor,  in  the  course  of  the  argument,  remarked, 
that  it  was  incumbent  on  those  who  maintained  that  there  bad 
been  a  conversion,  to  show  by  unequivocal  acts  that  the  testator 
intended  a  conversion. 

[  38  ]  The  petition  stood  over  for  judgment. 

The  Vice-Chancbllor  now  said : 

Certain  real  estate  in  Manchester  was  devised  to  a  lady  for  life, 
with  remainder  after  her  decease  to  Henry  John  Cramer,  defeasible 
in  the  event  of  the  lady  leaving  a  child.  This  real  estate  had  been 
taken  by  the  Commissioners  of  the  Manchester  Improvement  Act, 
under  the  compulsory  powers  of  the  Act;  and  the  money  which 
represented  the  value  of  this  real  estate  had  been  paid  into  Court 
under  the  provisions  of  that  Act,  and  it  had  been  invested  in  the 
funds,  and  the  dividends  thereof  had  been  paid  to  the  tenant  for 
life  under  an  order  of  the  Court.  No  application  had  ever  been 
made  to  the  Court  for  the  reinvestment  of  the  fund  in  real  estate, 
but  the  money  remained  in  Court  as  representing  real  estate,  and 
the  person  entitled  to  the  income  of  the  fund  was  the  same  person 
as  was  entitled  to  the  income  of  the  real  estate ;  and  there  having 
been  no  conversion,  it  appeared  that  the  estate  of  Henry  John 
Cramer  had  passed  on  his  death  to  his  heir-at-law.  It  has,  how- 
ever, been  contended,  on  the  part  of  the  personal  representatives  of 
Henry  John  Cramer,  that  the  effect  of  the  transactions  under  the 
Act  was  to  convert  the  quality  of  his  estate  as  tenant  in  fee  in 
remainder  of  the  real  estate  into  personal  estate,  or,  if  it  had  not 
been  so  converted,  that  at  least,  from  the  nature  of  his  estate  in 
the  property,  Henry  John  Cramer  had  a  right  to  elect  that  the 
property  should  be  his  property  as  part  of  his  personal  estate,  and 
not  as  real  estate.  The  first  question  for  me  to  consider  is,  whether, 
by  the  operation  of  the  Act,  this  real  estate  has  been,  by  the 
purchase  and  investment,  converted  absolutely  into  personal  estate ; 
in  which  case  it  devolves  on  the  personal  representatives  of  Cramer 
as  personal  estate ;  and  if  not,  then  the  second  question  will  be, 
whether  it  has  not  been  so  converted  by  reason  of  Henry  John 
Cramer  having  a  right  to  elect  to  enjoy  it  as  personal  estate,  and  of 

(1)  10' E;  E.  496  (11  East,  246}.  (2)  69  E.  E.  66  (12  CL  &  Fin,  121). 
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his  having  done  some  act  in  his  lifetime  to  testify  his  *election  to  j^  ^e 
convert  it.  In  support  of  the  argument  that  the  property  must  be  ^yj^t^* 
treated  as  having  been  converted  into  personalty,  a  case  of  In  re 
Cross's  Estate  decided  by  Lord  Cranworth  has  been  cited,  which 
countenances  the  proposition  that  the  land,  having  been  converted 
under  the  compulsory  powers  of  an  Act,  must  be  treated  as  personal 
estate,  though  it  would  not  sanction  the  extent  of  the  principle 
contended  for  on  this  petition.  Against  this  authority,  decisions 
by  the  Lords  Justices  Knight  Bruce  and  Turner,  when  Vice- 
Chancellors,  and  by  the  late  Vice-Chancellor  Sir  James  Parker, 
have  been  referred  to.  I  entirely  accede  to  the  principle  upon 
which  the  decisions  in  these  three  cases  proceed.  In  a  case  of  this 
kind,  where  money  is  paid  into  Court,  the  produce  of  real  estate 
converted  by  the  compulsory  powers  of  these  Acts,  it  remains  in 
Court  subject  to  the  rights  of  the  parties  interested  in  it,  to  have  it 
reinvested  in  land ;  and  it  is  to  be  considered  as  money  or  personal 
estate  in  this  Court,  subject  to  a  trust  to  be  invested  in  land,  and  there- 
fore impressed  with  the  quality  of  real  estate.  That  is  the  sound 
principle;  and  there  must  be  strong  words  in  the  Act  to  induce 
the  Court  to  consider  that  the  fund  has  been  converted  into 
personalty.  Independently  of  any  act  on  the  part  of  the  late 
Mr.  Henry  John  Cramer,  his  interest  in  the  money  in  Court  in  this 
case  must  be  considered,  for  the  purpose  of  the  question  who  was 
entitled  to  it  on  his  death,  as  real  estate.  A  doubt  has  been 
suggested  whether  he  had  the  power  to  elect  (i).  I  am  of  opinion, 
that,  if  he  had  such  power,  no  act  of  election  which  could  weigh 
with  the  Court  has  been  shown.  It  will  therefore  be  needless  to 
consider  whether  he  had  the  power  to  elect,  and  I  do  not  touch 
that  question.  It  is  enough  for  me  to  find  that  there  are  no  facts 
to  show  an  election  with  regard  to  Henry  John  Cramer's  interest 
in  this  property,  and  that  it  has  remained  personal  property  in  this 
Court  impressed  with  the  character  of  real  estate.  I  am  of  opinion 
that  there  has  been  '''no  election  on  Cramer's  part,  and  that  the  [  ^^^  1 
claim  of  the  petitioner  to  the  fund  is  plain. 

This  was  a  proper  question  for  discussion ;  the  costs  of  all  parties 
must  therefore  be  paid  out  of  the  fund. 

(1)  See  note  a;i^e,  p.  302. 
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1852.  JAMES  V.  LORD  WYNFORD. 

20.%2, 23.'       (1  Sm.  &  G.  40—60 ;  8.  C.  22  L.  J.  Ch.  450;  1  W.  R.  61  ;  20  L.  T.  O.  S.  273.) 
Dee,  1. 
...  Freehold   and  leasehold  estates  were  devised  to  trustees,   their  heirs, 

Stoart,  executors,  and  administrators  upon  trust  for  the  testator's  daughter  for  her 

V.-C.  life,  and  after  her  death  in  trust  to  apply  the  income  thereof  for  the  use 

[  40  ]  and  benefit  of  B.,  and  all  other  sons  she  should  leave,  until  he  and  they 

should  attain  the  age  of  twenty-five  years,  and  on  attaining  that  age,  in 
trust  for  the  heirs,  executors,  administrators,  and  assigns  of  the  said  B.* 
and  all  other  such  sons  as  the  daughter  should  leave,  who  should  attain  the 
age  of  twenty-five  years ;  but  if  the  daughter  should  leave  no  sons,  and 
they  should  die  without  attaining  that  age,  then  in  trust  for  otlier  objects  : 
Held,  that  the  gift  to  B.  and  the  other  sons  of  the  testator's  daughter  was 
well  vested  in  them,  though  liable  to  be  divested  in  case  of  death  under  the 
age  of  twenty-  five. 

Other  freehold  and  leasehold  estates  were  devised  to  trustees,  their  heirs, 
executors,  and  administrators  upon  trust  to  receive  the  rents,  and  pay  them 
to  the  testator's  daughter  for  life,  and  after  her  decease  to  apply  the  rents, 
or  so  much  thereof  as  should  be  necessary,  for  the  maintenance  of  the 
daughter's  son,  B.,  and  all  other  sons  she  should  leave,  until  they  should 
attain  twenty-five ;  and  on  their  attaining  that  age,  in  trust  for  B.  and  such 
other  sons  for  life  as  tenants' in  common ;  and  after  their  deceases,  in  trust 
for  the  eldest  son  of  B.,  and  the  eldest  of  all  and  every  of  the  sons  of  the 
testator's  daughter,  and  their  heirs  male  in  tail,  as  should  survive  her, 
with  trusts  over  in  default  of  issue :  Held,  that  the  eldest  son  of  B.,  and 
the  sons  of  the  daughter  other  than  B.,  were  presently  entitled  as  tenants 
in  tail  male  in  remainder  as  to  the  freehold  estates ;  and  that,  the  freehold 
and  leasehold  lands  being  given  together,  the  estate  in  the  freehold  being 
vested  in  tail,  the  estate  in  the  leasehold  must  vest  absolutely  in  the  first 
tenant  in  tail. 

BoBERT  Taylor,  late  of  Crewkerne,  gentlemau,  being  seised  of 
certain  freehold  hereditaments  in  the  parishes  of  Crewkerne  and 
North  Perrott,  and  also  possessed  of  certain  leasehold  estates  in  the 
parishes  of  Crewkerne  and  Misterton,  made  bis  will,  dated  the  5th 
of  April,  1796,  and  thereby  [gave  and  devised  unto  Lord  Wynford 
and  Thomas  Best,  their  heirs,  executors,  and  administrators,  all  bis 
freehold  and  leasehold  estates  in  the  said  parish  of  Crewkerne, 
upon  trust  for  bis  daughter,  Mary  Ann  Taylor,  for  her  life,  and  after 
her  death,  in  trust  to  receive  and  pay  the  rents  and  profits  thereof 
for  the  use  and  benefit  of  all  and  every  the  son  and  sons  of  his 
said  daughter  as  she  might  leave  behind  her,  to  and  for  his  and 
their  support,  education,  and  maintenance,  until  he  and  they 
should  attain  his  or  their  age  or  ages  of  twenty-five  years ;  and 
on  his  or  their  attaining  that  age,  then  in  trust  for  the  heirs, 
executors,  administrators,  and  assigns  of  all  and  every  the  said  sons 
or  son  of  his  said  daughter  Mary  Ann  Taylor,  for  all  such  estate 
and  interest,  both  freehold  and  leasehold,  as  he  was  entitled 
unto ;  but  in  case  his  said  daughter  Mary  Ann  should  happen  to 
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leave  no  son  or  sons  living  at  her  death,  or  all  such  sons  should  die 
before  he  or  they  should  attain  the  age  of  twenty-iive  years,  then  in 
trust  to  apply  the  rents  and  profits  of  the  said  estates  for  the  benefit 
of  all  the  daughters  of  his  said  daughter  Mary  Ann  that  should 
attain  the  age  of  twenty-five  years,  to  whom  he  gave  the  same,  and 
their  heirs,  executors,  administrators,  and  assigns,  for  all  such 
estate  and  interest  as  he  had  therein ;  but  in  case  his  said 
daughter  Mary  Ann  should  happen  to  die  having  no  child  or 
children,  then  in  trust  for  the  testator's  daughter  Bridget,  during 
her  life ;  and  from  and  after  her  decease,  then  in  trust  to  receive 
the  income  and  apply  the  same  for  the  benefit  of  his  daughter 
Bridget's  son  Bobert,  and  all  and  eveiy  other  son  and  sons 
she  should  happen  to  have  until  he  or  they  should  attain  his 
and  their  age  and  ages  of  twenty-five  years;  and  on  his  and 
their  attaining  that  age,  in  trust  for  the  heirs,  executors,  adminis- 
trators, and  assigns  of  the  said  Bobert,  and  all  and  every  other  son 
and  sons  his  said  daughter  Bridget  should  happen  to  leave  and 
to  attain  the  age  of  twenty-five  years,  for  all  such  estate  and 
interest,  both  freehold  and  leasehold,  as  he  could  give  therein  ;  but 
in  case  his  said  daughter  Bridget  should  leave  no  son  or  sons,  and 
they  should  all  happen  to  die  without  attaining  the  age  of  twenty- 
five  years,  then  in  trust  for  all  the  daughters  of  his  said  daughter 
Bridget  that  should  attain  the  age  of  twenty-five  years,  her  and 
their  heirs,  executors,  administrators,  and  assigns ;  but  in  case  his 
said  daughter  Bridget  should  leave  no  son  or  daughter  at  her 
decease  living  that  should  attain  the  age  of  twenty-five  years,  then, 
and  in  such  case,  the  said  testator  gave  and  devised  his  said  free- 
hold and  leasehold  estates  lying  in  Crewkerne  aforesaid  unto  his 
three  nephews,  Henry,  William,  and  John  Higgins,  and  to  the 
survivor  of  them,  his  and  their  heirs,  executors,  administrators, 
and  assigns,  equally  between  them  as  tenants  in  common,  and  to 
the  heirs,  executors,  and  administrators  of  such  survivor.  The 
said  testator  also  gave,  devised,  and  bequeathed  all  that  his  free- 
hold estates  lying  within  the  parish  of  North  Perrott  aforesaid,  with 
the  several  closes  of  land  thereto  belonging,  and  his  leasehold 
estate  in  the  parish  of  Misterton  aforesaid,  to  the  said  Lord  Wynford 
and  Thomas  Best,  their  heirs,  executors,  and  administrators,  in 
trust  for  his  said  daughter  Bridget  for  her  life  and  after  her  death 
in  trust  to]  receive  and  pay  and  apply  the  rents  and  profits  of  his 
said  estates,  or  so  much  thereof  as  should  be  necessary,  to  and  for 
the  support,  education,  and  maintenance  of  his  said  daughter's  son 
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Wthfoed. 
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James       Robert,  and  all  and  every  other  son  and  sons  as  she  might  happen 
Lord        to  leave,  until  he  and  they  should  attain  the  age  or  ages  of  twenty- 
.Wynford..     g^,g  years ;  and  on  his  and  their  attaining  that  age,  then  in  trust 
for  the  said  Robert,  and  such  other  son  and  sons,  and  their  assigns, 
for  and  during  the  term  of  his  and  their  natural  lives,  as  tenants  in 
common ;  and  from  and  after  their  deceases,  then  in  trust  for  the 
eldest  son  of  the  said  Robert,  and  the  eldest  of  all  and  every  of  the 
sons  of  his  said  daughter  Bridget,  and  the  heirs  male  of  his  and 
their  body  and  bodies  lawfully  to  be  begotten,  as  should  survive 
her;  and  for  want  and  in  default  of  such  issue,  then  in  trust  for  all 
and  every  the  daughter  and  daughters,  and  the  heirs  male  of  the 
body  and   bodies  of  such   daughter    and   daughters  as  the  said 
testator*s   said  daughter  Bridget  should  leave  behind  her  at  her 
[  *44  ]       decease  ;  and  for  want  and  *in  default  of  such  issue  male  or  female, 
then  in  trust  for  his  the  said  testator's  daughter  Mary  Ann  Taylor, 
and  her  assigns,  for  life ;  and  after  her  decease,  to  and  for  the  issue 
male  and  female,  and  the  heirs  of  the  body  and  bodies  of  such  male 
and  female  issue  of  his  said  daughter  Mary  Ann,  his,  her,  and  their 
heirs  and  assigns  for  ever;  and  for  want  of  such  issue,  then  in 
trust  for  his   said  three   nephews,   Henry,    William,    and   John 
Higgins,  and  the  survivor  of  them,  his  and  their  heirs  and  assigns 
for  ever,  as  tenants  in  common,  and  to  and  for  no  other  trust  what- 
soever.   After  giving  and  bequeathing  certain  small  legacies,  all  the 
rest  and  residue  of  his  goods,  chattels,  personal  estate  and  effects, 
and  all  monies  due  to  him  on  mortgage,  with  the  lands  and 
hereditaments  in  the  said  mortgage  comprised,  and  all  other  his 
messuages,  lands,  and  tenements,  of  which  he  was  in  anywise 
possessed  or   entitled  in  possession  or  reversion,  teims  of  years, 
or  otherwise,  not    thereinbefore    disposed  of,  subject  unto  and 
chargeable  with  the  payment  of  his  debts,  legacies,  and  funeral 
expenses,  the  said  testator  gave,  devised,  and  bequeathed  the  same 
and  every  part  thereof  unto  his  said  daughter  Mary  Ann  Taylor, 
her  heirs,  executors,  administrators,  and  assigns,  absolutely  and  for 
ever,  and  made  and  nominated  her  sole  executrix  of  that  his  will. 

The  testator  died  in  the  month  of  December,  1801.  His  two 
daughters  Mary  Ann  Taylor  and  Mrs.  Bridget  Abraham  and  her 
son  Robert,  and  the  testator's  three  nephews,  Henry  Higgins, 
William  Higgins,  and  John  Higgins,  survived  him.  The  trustees 
entered  into  possession  of  the  freehold  and  leasehold  estates  devised 
and  bequeathed  by  the  testator,  upon  the  trusts  in  the  will  declared. 
Mrs.  Bridget  Abraham  survived  her  husband,  and  died  in  the  year 
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1839,  intestate,  leaving  Robert  Abraham,  her  son,  surviving  her, 
who  thereupon  became  co-heir,  with  his  aunt  Mary  Ann  Taylor, 
of  the  testator.  Mr.  Falkner  became  administrator  to  Mrs. 
Bridget  Abraham. 

Mary  Ann  Taylor  made  her  will  and  divers  codicils,  eflfectually 
disposing  of  her  real  and  personal  estate. 

The  bill  in  this  cause  was  filed  by  Messrs.  James  and  Sparks,  as 
devisees  in  trust  and  executors,  and  Mr.  Slade,  as  a  devisee  under 
Mary  Ann  Taylor's  will  and  codicils,  against  the  trustees  under  the 
will  of  Mr.  Taylor,  and  against  the  personal  representatives  of 
Bridget  Abraham  and  of  her  son  Robert  Abraham,  and  against  a 
son  and  daughter  the  only  issue  of  Robert  Abraham,  and  also 
against  the  heirs-at-law  of  Henry,  Joseph,  and  John  Higgins,  and 
the  persons  claiming  as  their  personal  representatives. 

The  main  object  of  the  suit  was  to  obtain  the  opinion  of  the  Court 
on  the  construction  of  the  will  of  Robert  Taylor.  By  the  decree 
made  in  1847,  the  usual  inquiries  were  directed.  The  Master 
made  his  report  in  1849.  The  cause  now  came  on  for  further 
directions. 


James 

r. 

Lord 

Wynpobd, 


[45] 


Mr.  Malim  and  Mr.  Sandys  for  the  plaintiffs  ; 

Under  the  limitations  contained  in  the  will  the  legal  estate 
remained  in  the  trustees,  and  all  the  other  limitations  of  the  real  estate 
were  trusts  only :  Harton  v.  Harton  (1),  Doe  d.  Tomkyns  v.  WiUan  (2), 
Doe  d.  William  Keen  v.  Walbanh  (3).  [They  also  cited  Bm^aston's 
case  (4),  Brooinfield  v.  Crowded*  {b\  Doe  d.  Hunt  v.  Moore  (6),  Phipps 
V.  Ackers  (7),  Page  v.  Leapingicell  (8),  Ctdsha  v.  Cheese  (9).] 

First,  as  to  the  Crewkeme  freehold  and  leasehold  estates,  every 
gift  beyond  the  gift  to  Bridget  is  void  for  remoteness.  The  gift  is 
to  a  class  not  in  being,  on  their  attaining  twenty-five,  and  it  is  void : 
Vaxvdry  v.  Geddes (lO),  Jee  v.  Audley  {\i\  Batsford  v.  Kehhell{\2). 
Although  Robert  was  described  by  name,  yet  as  he  was  associated 
with  the  unascertained  class  as  to  which  the  gift  was  void,  it  is 
void  also  as  to  him  :  Leake  v.  Robinson  (13),  Porter  v.  Fox  (14). 

The  language  used  in  this  will  does  not  justify  the  defendants  in 

(8)  11  R.  R.  234  (18  Ves.  463). 

(9)  82  R.  R.  88  (7  Hare.  236). 

(10)  32  R.  R.  196  (1  Ru88.  &  My. 
203). 

(11)  IR.  R.  46(1  Cox,  324). 


(1)  4  R.  R.  537(7  T.R.  652). 

(2)  20  R.  R.  355  (2  B.  &  Ad.  84). 

(3)  36  R.  R.  664  (2  B.  &  Ad.  554). 

(4)  3  Co.  Rep.  19  a. 

(5)  8  R.  R.  805  (1  Bos.  &  P.  (N.  R.) 
313). 

(6)  13  R.  R.  329  (14  East,  601). 

(7)  57  R.  R.  27  (9  CI.  &  Fin.  583). 


(12)  4  R.  Rw  15  (3  Vea.  363). 

(13)  16  R.  R.  168  (2  Mer.  363). 

(14)  38  R.  B.  156  (6  Sim.  485). 
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contending  that  the  estates  given  by  this  will  were  vested  presently 
on  the  testator's  decease  in  such  children  as  Bridget  should  have, 
but  that  the  enjoyment  only  was  deferred,  as  in  Saunders  v. 
Vautieri^),  and  Goodtitle  d.  Hay  ward  v.  Whitby  (2).     *     *     * 

The  limitation  contains  two  distinct  gifts,  the  one  of  the  income  to 
the  sons  until  a  given  event,  viz.,  the  attaining  *twenty-five  years  of 
age,  the  other  of  the  corpus  after  the  attainment  of  that  age  to  heirs, 
executors,  administrators,  and  assigns;  and  therefore  the  rule  in 
Shelley's  case  will  not  apply  so  as  to  vest  the  fee  in  the  sons,  as  that 
requires  the  union  of  two  freehold  estates :  Watson  v.  Hayes  (3). 

Now  the  gift  after  attaining  twenty-five  is  a  gift  dependent,  as  a 
condition  precedent,  on  the  attaining  that  age,  and  on  this  ground 
the  limitation  is  void.  This  proposition  is  supported  or  illustrated 
by  the  following  cases :  Dodd  v.  Wake  (4),  Newman  v.  Newman  (5), 
Bull  V.  Pritchard  (6),  Festing  v.  Allen  (7),  Cambridge  v.  Rous  (s). 

Every  limitation  beyond  the  estate  to  Bridget  for  her  life  is  void. 
All  beyond  that  estate  forms  a  general  scheme  to  effect  a  purpose 
void  in  law,  and  therefore  the  whole  is  void.  If  the  gift  over  of  the 
Crewkerne  estates  next  after  the  estate  to  Bridget  is  void  for  remote- 
ness, all  the  subsequent  limitations  of  that  estate  are  also  void. 

Secondly,  as  to  the  North  Perrott  and  Misterton  estates.  Here 
the  gift  is  different,  and  differently  arranged ;  but  all  the  argu- 
ments applicable  to  the  Crewkerne  estates  are  effectual  as  to  this 
limitation,  with  this  stronger  objection,  that,  until  the  sons  attain 
twenty-five  years  of  age,  part  only  of  the  income  is  given  to  the 
trustees,  upon  trust  to  dispose  of  so  much  as  should  be  necessary 
for  the  maintenance  of  those  sons.  The  gift  over  in  these  limita- 
tions is  to  the  issue  of  an  unborn  person,  by  purchase  ;  now  there  can 
be  no  such  gift,  and  the  doctrine  of  cy-prh  does  not  prevail  in  such 
a  case :  Vandei-plank  v.  King  (9),  Monypenny  v.  Bering  (lo).    *   *    * 


r  48  1  Mr  Walker  and  Mr.  Bates  for  the  defendant,  one  of  the  two 

daughters  and  co-heiresses  of  Robert  Abraham,  the  son  of 

Mrs.  Bridget  Abraham,  named  in  the  will : 

*    *    Robert  and  all  the  other  children  took  immediate  vested 

estates,  subject  only  to  be  divested.     [They  cited    Bromfield  v. 


(1)  64  E.  R.  286  (Cr.  &  Ph.  240). 

(2)  1  Burr.  4. 

(3)  48  E.  E.  249  (5  My.  &  Or.  125). 

(4)  42  E.  E.  245  (8  Sim.  615). 

(5)  51  E.  E.  206  (10  Sim.  51). 

(6)  71  E.  E.  229  (5  Hare,  567). 


(7)  67  E.  E.  339  (12  M.  &  W.  279). 

(8)  6  E.  E.  199  (8  Ves.  12). 

(9)  64  E.  E.  186  (3  Hare,  1). 

(10)  73  E.  E.  547  (16  M.  &  W.  418). 
See  2  D.  M.  &  G.  145. 
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Crowder(i),  Doe  d.  Roake  v.  Nowell  (2),  Ackers  v.  Phipps  (3),  Doe  d. 
Dolley  V.  Ward  (4),  and  Jones  v.  Mackilwain  (5).]  There  is  a  case  of 
Bland  v.  )FiUta//i«  (o),  which  does  not  quite  accord  with  the  other 
authorities,  and  in  the  report  of  which  there  is  probably  some 
mistake. 

The  persona]  estate  when  it  is  mixed  with  real  estate,  ''^is  subject 
to  the  same  construction  as  the  real  estate  :  Fanner  v.  Francis  (7). 

A  similar  principle  prevailed  in  the  disposition  of  pure  personal 
estate  in  Murray  y.  Addenbrook(8),  and  Watson  v.  Hayes  (9).  As  to 
the  cases  of  Festing  v.  Allen  (lo),  and  Bull  v.  Pritchard  (ii),  there  were 
peculiarities  in  each  case ;  and  although  both  those  cases  and  others 
were  cited  to  the  Lord  Justice  Knight  Bruce,  when  Vice- Chancellor, 
in  Riley  v.  Ganiett  (12),  yet  he  held  that  a  devise  in  trust,  after  the 
decease  of  a  tenant  for  life,  for  all  her  children  who  should  attain 
twenty-one,  gave  vested  estates  to  the  children  as  they  came  into 
existence,  subject  to  be  divested  on  their  deaths  under  twenty-one. 

(They  also  cited  on  this  point  Doe  d.  Bills  v.  Hopkinson  (13),  Doe  d. 
7*remewen  v.  Permewen(\4),  Toires  v.  Franco  (\5).) 

The  limitation  to  Bobert  and  the  other  sons  is  to  them,  their 
heirs,  executors,  administrators,  and  assigns.  Now,  this  last  word 
"  assigns  "  implies  that  a  vested  estate,  because  an  estate  capable 
of  being  assigned  or  conveyed,  was  intended  to  be  given  :  Grafftey 
V.  Humpage  (16).  It  has  been  suggested,  that  the  gift  of  the  rents  in 
the  meantime  for  maintenance  is  given  as  a  chattel  interest,  and 
that  it  creates  a  diflference  ;  but  that  is  not  so  :  see  Cole  v.  Seivell  (17). 

Next,  as  to  the  leasehold  properties,  the  gift  of  those  being  com- 
prised in  the  same  clause  as  that  disposing  of  the  freeholds  vested 
them  also. 

In  the  construction  of  wills  the  Courts  will,  if  they  can,  fix  on 
the  testator*s  death  as  the  time  when  the  ^estates  given  by  the  will 
shall  be  settled  and  ascertained,  and  when  the  division  of  the  estate 
shall  be  determined  :  Berkeley  v.  Swinburne  (l8).     Those  children, 


Jambs 

r. 

Lord 

Wynford. 

[50] 
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(1)  8  B.  R.  805  (1  Bos.  &  P.  (N.  B.) 
313). 

(2)  14  B.  B.  445  (1  M.  &  S.  327) 
affirmed,  see  Randdl  y.  Doe^  14  B.  B. 
448  (5  Dow,  202). 

(3)  39  B.  B.  94  (3  CL  &  Fin.  665). 

(4)  48  B.  B.  599  (9  Ad.  &  El  582). 

(5)  25  B.  B.  32  (1  Buss.  220). 

(6)  41  B.  B.  93  f3  My.  &  K.  411). 

(7)  27  B.  B.  570  (2  Bing.  151). 

(8)  28  B.  R  144  (4  Buss.  407). 


(9)  48  B.  B.  249  (5  My.  &  Cr.  125). 

(10)  67  B.  B.  339  (12  M.  &  W.  279). 

(11)  71  B.  B.  229  (5  Hare,  667). 

(12)  84 B.  B.  389  (3De  G.  &Sin.  629). 

(13)  64  U.  B.  477  (5  Q.  B.  223). 

(14)  52  B.  R  395  (II  Ad.  &  El.  431). 

(15)  32  B.  B.  308  ( 1  Buss.  &  My.  649). 

(16)  49  B.  B.  284,  784  (1  Beav.  46). 

(17)  65  B.  B.  668  (4  Dr.  &  War.  1). 

(18)  80  R.  B.  64  (16  Sim.  275). 
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James        therefore,  who  were  living  at  the  time  of  Bridget's  death,  were 
L^nD        included  in  the  gift. 
Wynford.        Qq  gome  or  one  of  these  grounds  the  Crewkerne  estates  vested 
absolutely  in  Bobert. 

The  limitations  of  the  estates  at  North  Perrott  and  Misterton  to 
the  eldest  son  of  Bobert,  and  the  other  limitations  in  remainder, 
are  admitted  to  be  void  for  remoteness ;  but,  for  the  reasons  above 
suggested,  the  limitation  to  Bobert  for  his  life  is  vested  :  Monypenny 
V.  Bering  {^),Challi» v.  Erers {2),Ker v. Lord  Dungannon  (s).    *    *    * 

[58]  Mr.   Campbell  and   Mr.  Karslake   for  the   widow  of  Bobert 

Abraham,  in  the  same  interest  with  the  principal  defendants, 
referred  to  Booth  v.  Booth  (4),  and  [cited  Cadogan  v.  Ewart{^)^ 
Saunders  v.  Vautier  (6),  and  other  cases]. 

Mr.  Giffard,  for  the  heirs-at-law  of  Henry  and  Joseph  Higgins, 
admitted  that  they  had  no  claim  to  the  Crewkerne  estates  ;  but,  as 
to  the  North  Perrott  and  Misterton  estates,  he  submitted,  that  the 
limitations  were  not  void  for  remoteness.    *     *    * 

[  6*  ]  Mr.  Follett  and  Mr.   Collins  for  the  heirs-at-law  of  John 

Higgins.     *    *     * 

Mr.  C.  M.  Russell  for  the  trustees. 

Mr.  Kenyon  Parker  and  Mr.  J.  Baily  for  other  parties. 

Mr.  Malins,  in  reply.     *     *     * 

[  55  ]  His  Honour,  at  the  conclusion  of  the  argument,  reserved  his 

judgment. 

Dm.  1.        The  Vicb-Chancbllor  : 

The  arguments  in  support  of  the  proposition,  that  all  the  limita. 
tions  of  the  Crewkerne  estate  (freehold  and  leasehold),  under  the 
will  of  Bobert  Taylor,  after  the  life  estate  to  the  testator's  daughter 
Bridget,  are  void  for  remoteness,  was  supported  by  an  appeal  to 
various  authorities.  But,  notwithstanding  the  diflSculty  of  recon- 
ciling some  of  the  decisions,  it  must  be  considered  as  well  established^ 

(1)  73  R.  R.  547  (16  M.  &  W.  418).  v.  Smith  (1846)  69  R.  R.  137  (12  CI.  & 
See  95  R.  R.  52  (2  D.  M.  &  G.  145).  Fin.  646). 

(2)  See  on  appeal,  Evera  v.  Challie         (4)  4  R.  R.  235  (4  Vea.  399). 
(1859)  7  H,  L.  C.  531.  (5)  45  R.  R.  789  (7  Ad.  &  El.  636). 

(3)  See  on  appeal,  Lord  Dungannon  (6)  54  R.  R.  286  (Cr.  &  Ph.  240)* 
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that  an  immediate  gift  of  the  whole  rents,  profits,  or  income  of 
estate,  real  or  personal,  to  one  till  he  attains  the  age  of  twenty-five, 
and,  on  his  attaining  that  age,  to  him  absolutely,  confers  an  imme- 
diate vested  interest,  and  does  not  postpone  the  vesting  till  the  age 
of  twenty-five  is  attained.  Even  in  the  case  of  a  mere  legacy, 
which  would,  upon  the  terms  of  the  gift  be  contingent  upon  the 
legatee's  attaining  a  certain  age,  it  may  become  vested  by  the  gift 
of  the  income  or  interest  in  the  meantime ;  and  this,  to  use  the 
language  of  Lord  Cottenham  in  Watson  v.  Hayes  (\\  whether  the 
gift  of  the  interest  in  the  meantime  be  direct  *or  in  the  form  of 
maintenance,  provided  it  be  of  the  whole  interest.  No  doubt  there 
is  difficulty  in  reconciling  the  decision  in  Batsford  v.  Kebbell  (2)  with 
this  now  well-established  principle.  But  the  doctrine  in  Boraston's 
case,  followed  in  many  others  and  acted  on  by  the  House  of  Lords 
in  Bronifield  v.  Growder{s),  carries  the  principle  still  further  as  to 
devises  of  real  estate,  where  words  clearly  importing  a  contingency, 
ttnd  which,  taken  by  themselves,  would  make  the  event  of  the 
devisee's  attaining  a  particular  age  clearly  a  condition  precedent, 
does  not  prevent  the  vesting,  even  where  there  is  an  intermediate 
gift  of  the  rents  for  other  purposes.  In  all  these  cases,  the  Court 
has  struggled  with  the  words  to  effect  the  intention.  In  the  present 
case,  the  intention  of  the  testator,  that  Bobert  and  all  the  other 
sons  of  his  daughter  should,  on  her  death,  take  an  immediate  bene- 
ficial interest  in  the  whole  rents  and  income^  which,  on  attaining 
the  age  of  twenty-five,  was  to  become  absolute  and  indefeasible,  but 
which  was  defeasible  in  case  of  death  undei:  twenty-five,  seems  clear 
beyond  all  doubt.  If  this  be  so,  the  suggestion  made  at  the  Bar, 
that  the  gift  of  the  income  till  twenty-five  must  be  considered  void, 
as  part  of  a  general  scheme  to  postpone  the  vesting  till  twenty-five, 
is  merely  fanciful,  and  a  contradiction  of  the  words  of  the  will, 
which,  however  inaccurate  in  many  respects,  leave  no  doubt  of  an 
intention  the  very  reverse  of  this  suggestion. 

It  has,  however,  been  urged,  that  the  words  which  refer  to  the 
event  of  Bobert  and  the  other  sons  attaining  twenty-five,  do  not 
give  the  estate  as  an  absolute  estate  to  Bobert  or  the  other  sons  at 
all,  but  create  a  trust  for  the  heirs,  executors,  administrators,  and 
assigns  of  Bobert  and  the  other  sons  who  may  happen  to  attain 
that  age.     This  view  of  the  case  treats  the  words  "  heirs,  executors, 
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administrators,  and  assigns,*'  not  as  words  of  limitation  or  as 
^enlarging  the  estate  of  Robert  and  the  sons,  but  like  a  gift  to  the 
heirs  of  a  living  person,  and  therefore  wholly  void.  It  is  said,  that 
the  previous  gift  of  the  rents  and  income  till  twenty-five  is  a  mere 
chattel  interest,  and  that,  therefore,  the  rule  in  SluUey's  case  does 
not  apply.  If  it  be  reasonably  clear,  on  the  construction  of  the 
words  of  the  will,  that  the  testator  intended  the  devisees  to  take  an 
absolute  interest  on  attaining  twenty-five,  there  needs  no  resort  to 
the  rule  in  Shelley's  case,  which  was  framed  in  order  to  effectuate 
intention  and  not  to  defeat  an  intention  clearly  expressed.  Upon 
the  language  of  this  will,  inaccurate  as  it  is  as  to  the  disposal 
of  the  estate  on  the  sons'  attaining  twenty-five,  there  seems  no 
reasonable  doubt. 

To  impute  to  this  testator  an  intention,  that,  on  attaining  twenty- 
five,  the  estate  and  interest  of  each  of  the  sons,  instead  of  being 
enlarged  to  an  absolute  interest,  should  entirely  cease,  is  to  impute 
an  intention  contradictory  to  the  whole  scheme  of  the  will  and  to 
the  obvious  meaning  of  the  testator  in  using  the  words  "  heirs, 
executors,  administrators,  and  assigns  "  of  his  sons.  There  seems 
no  other  rational  construction  of  these  words  than  that  which 
treats  them  as  enlarging  and  not  destroying  the  estate  and  interest 
of  those  sons  who  should  live  to  attain  the  age  of  twenty-five. 

Upon  the  whole,  therefore,  I  am  of  opinion,  as  to  the  Grewkerne 
estate,  that,  upon  the  true  construction  of  this  will,  the  gift  in 
remainder  to  Robert  and  the  other  sons  of  the  testator's  daughter 
Bridget  was  well  vested  in  them,  although  liable  to  be  divested  and 
go  over  in  case  of  death  under  twenty-five ;  and  as  Robert  was  the 
only  son,  and  lived  to  attain  twenty-five,  his  estate  and  interest 
previously  vested  became  then  absolute  and  indefeasible,  and  the 
Grewkerne  estate,  both  freehold  and  leasehold,  passed  by  his  will. 

This  view  of  the  case  renders  it  unnecessary  to  consider  ^the 
arguments  urged  on  the  authority  of  Leake  v.  Robinson  (i)  and 
Porter  V.  Fox  (2),  to  show,  that,  if  the  gift  to  the  other  sons  was 
too  remote,  as  not  giving  any  vested  interest  till  twenty-five,  it 
must  also  fail  as  to  Robert,  who  was  associated  with  a  class  as  to 
which  the  devise  proceeded,  because  it  might  include  some  of  the 
classes  to  whom  it  would  be  too  remote.  If  it  had  been  necessary 
to  deal  with  that  argument,  I  confess  that  I  should  have  some 
difficulty  in  following  the  decision  in  Porter  v.  Fox,  which  seems  to 
me  not  sustainable  on  an  accurate  view  of  what  was  said  by  Sir 

(1)  16  E.  B.  at  p.  183  (2  Mer.  390).  (2)  30  K.  E.  156  (6  Sim.  485). 
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William  Grant  in  Leake  v.  Robinson.  That  great  Judge  carefully 
draws  the  distinction  between  a  gift  to  an  individual  and  a  gift  to 
a  class ;  and  in  his  observations,  which  precede  his  notice  of  the 
case  of  Jee  v.  Aiidley,  as  well  as  in  his  remarks  on  Routkdge  v. 
Donil,  I  cannot  see  enough  to  convince  me  that  he  would  have 
held,  that  a  gift  to  an  individual  named  and  known  to  the  testator, 
should  wholly  fail,  because  there  were  words  superadded  by  the 
testator  including  a  class  to  take  with  him,  as  to  which  class  the 
gift  must  wholly  fail,  because  as  to  some  it  might  be  too  remote. 

I  only  wish  to  be  understood  as  suggesting,  that,  if  the  question 
should  occur  for  decision,  it  should  not  be  considered  as  concluded 
by  authority.  It  is  to  be  regretted  that  the  appeal  against  the 
decision  in  Porter  v.  Fox  was  not  prosecuted,  so  as  that  the  question 
might  have  been  more  satisfactorily  settled.  The  Yice-Chanoellor 
OF  England  supported  his  judgment  in  that  case  by  referring  to 
peculiar  expressions,  which  he  considered  as  showing  that  the  gift 
jLo  the  individual  was  so  mixed  up  with  the  gift  to  the  class,  that, 
as  separated  from  a  member  of  the  class,  there  was  no  gift  to  him 
as  an  individual  at  all.  But  where  there  is  a  clear  gift  to  an  indi- 
vidual, and  a  gift  to  a  class  of  persons  who  are  to  take  "^'along  with 
him,  the  individual  and  each  member  of  the  class  to  take  as  tenants 
in  common,  what  remains  to  be  shown  is  how,  if  the  class  be  so 
described  as  that  the  gift  to  them  cannot  take  effect,  the  gift  to  the 
individual  should  therefore  also  fail,  any  more  than  if,  instead  of 
the  gift  being  to  an  individual  and  to  a  class  of  persons  to  take 
along  with  him,  the  gifts  were  to  the  individual  and  any  other 
number  of  individuals  to  take  with  him  as  tenants  in  common,  as 
to  which  other  individuals  the  gift  might  happen  to  fail  or  be  given 
in  an  ineffectual  manner. 

If  I  am  right  in  holding,  on  the  principle  of  Boraston's  case,  that 
Bobert  took  an  immediate  vested  interest,  and  that  the  other  sons 
of  Bridget,  if  any,  would  have  taken  immediate  vested  interests  in 
the  Grewkerne  estate,  the  application  of  the  same  principle  should 
guide  the  construction  of  the  words  of  the  will  as  to  the  estates  in 
North  Perrott  and  Misterton.  As  to  these,  the  peculiarity  is,  that 
the  gift  to  Bobert  on  attaining  twenty-five  is  only  of  a  life  estate, 
and  that  the  intermediate  trust  of  the  rents  and  profits  untU 
twenty-five  is  for  support,  maintenance,  and  education,  and  is  not  an 
a1)solute  gift  of  the  whole  rents  and  profits,  but  of  the  whole  or  so 
much  as  shall  be  necessary.  But  the  principle  of  Boraston's  case 
is,  that  an  intermediate  interest  carved  out  does  not  prevent  the 
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vesting,  whether  it  be  so  carved  out  for  the  benefit  of  the  devisee  or 
for  any  other  person,  and  whether  it  exhausts  the  whole  intermediate 
rents  and  profits  or  only  a  part.  No  doubt,  if  it  were  a  gift  of  per- 
sonal estate  merely,  and  the  intermediate  income  was  not  given  at 
all  to  the  legatees,  or  only  a  part  of  it  to  the  legatees,  the  words 
importing  a  condition  precedent  would  prevent  the  vesting.  But  it 
is  well  settled,  that  as  to  real  estate  the  purpose  for  which  the 
intermediate  rents  and  profits  are  given  or  carved  out,  does  not 
prevent  the  vesting  ;  and  it  is  also  well  decided  by  the  authorities 
cited  at  the  Bar,  ending  with  Tapscott  v.  ^Neiccomhe  (1),  that  where 
freehold  and  leasehold  estates  are  included  in  the  same  gift,  and  by 
words  which  give  an  immediate  vested  interest  as  to  the  freehold, 
the  leasehold  estates  must  be  considered  as  vested  also. 

It  has,  however,  been  argued,  that,  on  the  construction  of  the 
words,  the  estates  given  to  the  other  unborn  sons  of  Bridget  as 
well  as  Robert  are  life  estates  only,  with  remainder  to  the  sons  of 
unborn  sons  in  tail,  and  therefore  too  remote.  There  is  consider- 
able inaccuracy  and  obscurity  in  the  language  of  the  will ;  but  the 
more  natural  and  obvious  construction  of  the  words  seems  to  me  to 
be  that  which  gives  an  estate  in  tail  male  in  remainder  to  the  eldest 
son  of  Bobert,  and  also  an  estate  in  tail  male  in  remainder  to  the 
next  eldest  brother  of  Bobert,  and  not  to  the  son  of  any  brother  of 
Bobert.  If  so,  the  remainder  over  in  fee  to  the  testator*s  three 
nephews,  Henry,  William,  and  John  Higgins,  is  a  good  remainder ; 
and  in  the  events  which  happened  of  a  failure  of  all  the  particular 
estates  antecedent  to  it  after  the  life  estate  to  Bobert,  it  has  taken 
effect. 

The  result  of  these  views  is,  that  the  Grewkerne  estate  has  passed 
to  the  devisees  of  Bobert,  and  the  North  Perrott  and  Misterton 
estates  to  the  nephews  Messrs.  Higgins. 
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MIDDLETON  v.  LOSH. 

(1  Sm.  &  G.  61—72  ;  S.  0.  22  L.  J.  Ch.  422;  17  Jur.  175.) 

A  testator  gave  a  sum,  which,  together  with  150,000^.,  to  which  her  four 
sons  were  otherwise  entitled,  would  mako  up  50,000/.  to  each  of  them. 
She  directed  that  the  '*  portion  *'  of  50,000/.  for  one  of  such  sons  should  be 
paid  to  trustees,  to  invest  the  same  during  his  life,  and  to  dispose  of  a  com- 
petent part  of  the  income  in  his  maintenance,  and  from  time  to  time  to 
invest  the  surplus  income,  to  the  intent  that  the  same  might  accumulate 
for  the  benefit  of  the  persons,  who,  under  her  will,  should  be  entitled 


(1)  6  Jur.  755, 
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thereto ;  and  upon  trust,  after  the  decease  of  her  said  son,  to  dispose  of  a    Middleton 

competent  part  of  the  said  50,000?.  and  accumulations  in  the  maintenance  r. 

of  the  8on*8  children  duiing  their  minorities,  or  until  their  portions  should         Lobh 

become  payable  under  the  will,  and  to  divide  the  50,000Z.  and  accumulations 

among  the  children  of  the  son  at  twenty-one  or  marriage  ;  and  if  the  son 

should  die  without  leaving    ssue,  the  testatrix  directed  the  50,000/.  with 

the  accumulations  to  sink  into  the  residue  given  for  the  benefit  of  another 

of  her  four  sons:  Held,  that  the  trust  for  accumulation  was  within  the 

exception  in  the  Thellusson  Act,  as  being  of  a  ''portion,"  and  was  a  valid 

trust. 

DuNA  Beaumont,  widow,  by  her  will,  dated  the  20th  of  August, 
1829,  after  reciting  part  of  the  will  of  her  late  husband,  whereby  he 
directed  the  raising  of  a  sum  of  150,000Z.  for  the  portions  of  their 
children,  gave  and  bequeathed  unto  her  four  sons,  William,  Bichard, 
Edward  Blackett,  and  Henry  Balph  Beaumont,  such  sum  of  money 
as  with  their  respective  portions  or  shares  of  the  said  sum  of 
150,0001.  so  bequeathed  by  her  said  late  husband's  said  will,  would 
make  up  the  sum  of  50,0002.  for  each  of  her  said  sons  ;  which  sum 
of  50,0002.  to  her  said  sons  she  declared  to  be  in  full  satisfaction  of 
all  claims  and  demands  whatsoever  to  which  they  were  respectively 
entitled  under  her  marriage  settlement ;  and  the  sums  of  50,0002. 
each  to  her  three  sons,  Bichard,  Edward  Blackett,  and  Henry  Balph 
Beaumont,  the  said  testatrix  directed  to  be  paid  to  them  respectively 
within  three  years  from  the  time  of  her  decease,  with  interest  for 
the  same  at  42.  per  cent,  per  annum,  by  two  half-yearly  payments, 
to  commence  from  her  death ;  and  the  portion  or  sum  of  50,0002, 
for  her  said  son  William,  she  directed  to  be  paid  to  her  friend 
Charles  Broderick,  and  to  her  sons  Bichard  and  Edward  Blackett 
Beaumont,  within  the  like  period  of  three  years  from  her  decease, 
with  interest  at  42.  per  cent,  per  annum,  by  two  half-yearly  pay- 
ments, except  the  first  half-yearly  payment  of  interest  to  be  paid  in 
advance  within  one  month  after  her  decease,  upon  trust  that  they 
and  the  survivors  and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  should  invest  or  continue  upon 
Government  or  real  security  the  sum  of  *50,0002.  during  the  life  of  [  ^62  ] 
her  said  son  William  Beaumont,  and  from  time  to  time  to  vary  such 
security  as  they  should  think  proper ;  and  upon  this  further  trust 
that  they  or  he  should  pay,  apply,  or  dispose  of  a  competent  part  of 
the  interest,  dividends,  and  annual  proceeds  of  the  last-mentioned 
sum  of  50,0002.  in  the  maintenance  and  support  of  her  said  son 
William,  and  in  providing  him  a  suitable  establishment  according 
to  his  circumstances  and  situation  in  life,  and  also  pay  and  dis* 
charge  all  the  reasonable  charges  and  expenses  of  the  said  trustees 
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MiDDLKTOK    in  superintending  and  managing  the  establishment  and  affairs  of 
LosH.        her  said  son  William,  and  should  from  time  to  time  invest  and 
place  out  the  surplus  of  the  interest,  dividends,  and  annual  proceeds 
thereof  upon  Government  or  real  security,  to  the  intent  that  the 
same  might  accumulate  for  the  benefit  of  the  persons  who  under 
her  said  will  should  become  entitled  thereto ;  and  from  and  after 
the  decease  of  her  said  son  William,  upon  this  further  trust,  that 
the  said  trustees  or  trustee  should  pay,  apply,  and  dispose  of  the 
interest,  dividends,  and  proceeds  of  the  said  sum  of  50,000Z.  and 
the  accumulations  thereof,  or  a  competent  part  thereof,  in  the 
maintenance,  education,  and  establishment  of  all  and  every  the 
child  and  children  of  her  said  son  William,  lawfully  to  be  begotten, 
during  their  respective  minorities,  or  until  their  portions  should 
become  payable  under  her  said  will ;  and  when  and  so  soon  as  the 
children  of  her  said  son  William,  if  a  son  or  sons,  should  attain  the 
age  of  twenty-one  years,  or,  if  a  daughter  or  daughters,  should 
attain  the  said  age  or  be  married,  then  upon  trust  that  the  said 
trustees  or  trustee  should  call  in  and  receive  the  said  sum  of  50,000Z., 
and  all  interest,  dividends,  annual  proceeds,  and  accumulations 
thereof,  and  pay  and  divide  the  same  unto  and  amongst  all  and 
every  the  child  and  children  of  her  said  son  lawfully  to  be  begotten, 
if  more  than  one,  equally,  share  and  share  alike,  and  if  only  one 
[  ♦es  ]       then  to  such  child,  his  or  her  executors  or  administrators,  *the 
share  or  shares  of  such  of  the  children  of  her  said  son  William  to 
be  paid  to  them  on  attaining  the  age  or  marriage  as  therein  men- 
tioned.   But  in  case  of  the  death  of  her  said  son  William  without 
having  issue,  then  the  said  testatrix  directed  that  the  last-mentioned 
sum  of  50,000Z.,   with   the   accumulations   thereof,  should   lapse 
and  sink  into  the  residue  of  her  personal  estate  thereinafter  by 
her  disposed  of  for   the  benefit  of  her  son   Thomas  Wentworth 
Beaumont.    And  the  said  testatrix  by  her  said  will  gave  and  devised 
certain  of  her  real  estates  unto  her  said  trustees  for  the  term  of 
1,000  years,  for  the  purpose  of  better  securing  the  payment  of  the 
said  several  legacies  by  her  said  will  left  to  her  younger  children. 

This  was  a  suit  by  Mr.  Middleton,  one  of  the  present  trustees 
under  the  will  of  Mrs.  Beaumont,  against  his  co-trustees  and  the 
persons  claiming  interests  in  it. 

After  setting  out  the  will  of  Mrs.  Beaumont,  the  bill  stated  that 
William  Beaumont,  one  of  the  sons,  was  of  unsound  mind  and 
incapable  of  managing  his  affairs,  and  that  it  was  improbable  that 
he  would  ever  have  issue.    And  it  also  stated,  that  the  sum  of 
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87,600Z.  had  been  paid  to  the  trustees  of  the  will  of  Diana  Beaumont  Middlbton 
in  respect  of  the  legacy  of  50,000Z.  vested  in  them  in  trust  for  losh. 
WiUiam  Beaumont ;  and  that  the  residue  of  that  sum,  after  pay- 
ment of  the  legacy  duty  thereon,  had  been  invested  by  them  in 
the  purchase  in  their  names  of  the  sum  of  41,298{.  16«.,  SI.  per 
cent.  Consolidated  Bank  Annuities ;  and  that  interest  on  the  sum 
of  12,000Z.,  the  remainder  of  the  said  sum  of  60,0002.,  had  been 
regularly  paid  by  the  persons  entitled  to  the  estates  comprised  in 
the  term  created  by  the  said  will  for  securing  the  legacies.  The 
bill  also  stated,  that  the  trustees  applied  so  much  as  was  requisite 
of  the  interest  and  dividends  of  the  stock  which  had  arisen  from  the 
sum  of  87,500Z.,  and  the  interest  of  the  sum  of  12,0002.  in  and 
towards  the  maintenance  and  support  of  William  Beaumont ;  and 
that  from  time  to  *time  they  had  invested  the  residue  of  such  interest  [  *64  ] 
and  dividends  and  accumulated  the  same;  and  that  the  sum  of 
62,090/.  8s.  lid.,  the  produce  of  the  said  sum  of  87,5002.  and  of 
such  accumulations,  was  standing  in  their  names  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England.  The  prayer  of 
the  bill  was,  that  the  rights  and  interests  of  the  defendants  in  the 
said  sum  of  60,0002.  and  in  the  said  sum  of  62,0902.  Bs.  lid.,  82.  per 
cent.  Consolidated  Bank  Annuities,  and  the  accumulations  to  arisq 
from  the  same,  might  be  determined  by  the  order  and  decree  of  the 
Court ;  and  that  the  trusts  of  the  said  sum  of  60,0002.,  and  of  the 
said  term  for  raising  the  same,  might  be  carried  into  execution 
under  the  direction  of  the  Court. 

The  question  in  the  cause  was,  whether  the  direction  in  Mrs. 
Beaumont's  will  to  accumulate  the  surplus  of  the  income  of  the  gift 
of  50,0002.,  after  providing  for  her  son  William,  was  within  the 
prohibition  contained  in  the  1st  section  of  the  Thellusson  Act,  89  & 
40  Geo.  III.  c.  98,  and  whether  the  disposition  of  the  accumulations 
was  void,  or  whether  it  was  within  the  exception  to  the  2nd  section 
of  that  Act,  as  being  a  portion  for  the  children  of  persons  taking 
some  interest  under  the  will  of  Mrs.  Beaumont ;  *and  if  the  Court  [  •66  ] 
should  hold  the  direction  to  be  void,  then  whether  the  accumula- 
tions passed  by  the  residuary  clause  of  the  will,  or  was  undisposed 
of,  and  became  divisible  among  the  next  of  kin  of  the  testatrix. 

Mr.  Russell  and  Mr.  Bates  for  the  plaintiff,  one  of  the  trustees, 
confined  themselves  to  asking  for  the  declaration  and  decree  of  the 
Coart,  leaving  it  to  the  defendants,  as  between  themselves,  to 
contest  the  question. 
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MiDDLBTOK  Mr.  Wigram  and  Mr.  Follett,  for  the  next  of  kin  of  the  testatrix 

Losu.  Mrs.  Diana  Beaumont, '  [contended,  that  this  limitation  was  not 
within  any  of  the  exceptions  in  the  2nd  section  of  the  Act,  and 
cited  Bourne  v.  Buckton  (l),  Eyre  v.  Marsden  (2),  Mitford  v. 
Reynolds  (8),  Lasaence  v.  2'ternr// (4),  Trickcy  v.  Tiickei/{5),  Elborne 
V.  Goode  (6)] . 
[  67  1  The  accumulated  sum  was  not  to  raise  a  portion  for  any  persons, 

but  was  a  provision  for  making  additions  to  the  capital  for  th& 
purpose  of  making  a  gift  of  the  accumulations  in  addition  to  other 
gifts  previously  made ;  and  this  is  not  raising  a  portion :  Eyre  v. 
Marsden  (7). 

Mr.  Chandless,  for  the  defendants  Brierly  and  Bird,  in  the 
same  interest  with  the  plaintiffs,  cited  Lord  Barriiigton  v.  Liddell, 
decided  by  the  yice-Chancellor  Turnbr  (s),  and  submitted,  that  if  the 
direction  to  accumulate  was  void,  the  gift  including  the  accumula- 
tion was  void,  and  the  next  of  kin  must  take. 

Mr.  Bacon  and  Mr.  Nalder,  for  Mr.  William  Beaumont,  in  the 
same  interest  with  the  plaintiffs,  cited  Skrymsher  v.  Northcote  (9) 
and  Humble  v.  Shore  (10). 

Mr.  Broderick  and  Mr.  Hardy  for  other  parties. 

Mr.  Molina  and  Mr.  Hinde  Palmer  for  the  parties  entitled 
under  the  residuary  gift  in  the  will  of  the  testatrix,  [cited  Beech  v. 
Lord  St.  Vincent  (11),  Roey.  Avis  (12),  Haley  v.  Bannister  (l3),  Crawley 
V.  Crawley  (14),  Miles  v.  Dyer{\b),  O'Neill  v.  Lucas{\Q\  and  other 
cases]  • 

[  68  I  The  Yice-Ghancbllob,  at  the  close  of  the  argument,  said  that 

the  case  was  one  of  very  great  importance,  and  he  should  take  time 
to  consider  the  question. 

(1)  89  R.  R  220  (2  Sim.  N.  S.  91).  (9)  18  B.  R  142  (1  Swanai  066). 

(2)  48  R  R  73  (2  Keen,  564).  (10)  82  B.  B.  95  (7  Hare,  247). 

(3)  80  R  B.  at  p.  30  (1  Ph.  186).  (11)  84  R  R  398  (3  De  G.  &  Sin. 

(4)  84  R  B.  158  (1  Mao.  &  G.  651).  678). 

(5)  41  B.  R  125  (3  My.  &  K  560,  (12)  2  B.  B.  477  (4  T.  R  605). 
665).  (13)  20  B.  B.  299  (4  Madd.  275). 

(6)  65  R  B.  557  (14  Sim.  165).  (14)  40  R.  B.  170  (7  Sim.  427). 

(7)  48  B.  B.  73  (2  Keen,  664).  (15)  35  R  R  181  (8  Sim.  330). 

(8)  Subsequently  reversed  on  appeal,  (16)  53  B.  B.  72  (2  Keen,  313). 
95  E.  B.  179  (2  D.  M.  &  G.  480). 
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The  Viob-Chancellor  :  Middleton 

The   questions  in  this   case  relate  to  the  construction   of   the        Losh. 
Thellusson  Act,  as  applicable  to  the  direction  in  the  will  of  Mrs.       I>ec.5. 
Beaumont  for  the  accumulation  of  the  interest  and  annual  proceeds 
of  a  sum  of  50,000Z.  during  the  life  of  her  son  William  Beaumont. 

The  first  question,  and,  in  my  view,  the  only  question  which  it  is 
necessary  to  consider  is,  whether  the  trust  for  accumulation  is 
within  the  exception  in  the  2nd  section  of  the  statute,  which 
exempts  from  its  operation  provisions  for  raising  portions. 

The  first  trust  of  the  annual  proceeds  of  the  50,000/.  is  for  the 
maintenance  and  support  of  William,  the  son  of  the  testatrix;  and, 
as  to  the  surplus  of  the  annual  proceeds,  the  trust  is  to  accumulate 
them ;  and,  after  the  death  of  William,  to  dispose  of  the  proceeds 
of  the  50,0002.  and  the  accumulations  '^'or  a  competent  part  thereof,  [  ^^^  1 
for  the  maintenance  and  education  of  the  child  and  children  of 
her  son  William  during  their  respective  minorities,  or  until  their 
portions  should  become  payable  under  that  her  will ;  and  as  soon 
as  they  should  attain  the  age  of  twenty-one  years,  or  (if  daughters) 
attain  that  age  or  be  married,  then  upon  trust  to  call  in  the  50,000{. 
and  all  the  accumulations,  and  pay  and  divide  the  same  among  all  the 
children  of  William  in  the  manner  particularly  directed  in  the  will. 

When  the  testatrix  speaks  of  the  portions  payable  under  her  will 
to  the  children  of  William,  and  uses  the  word  "portions,"  it  must 
refer  to  the  gift  to  them  of  the  50,0002.  and  the  accumulations. 

The  words  of  the  2nd  clause  in  the  statute,  which  are  applicable 
to  this  case,  are  those  which  mention  **  any  provision  for  raising 
portions  for  any  child  or  children  of  any  person  taking  any  interest 
under  such  conveyance,  settlement,  or  devise."  The  children  pro- 
vided for  by  Mrs.  Beaumont  out  of  these  accumulations,  are  the 
children  of  her  son  William,  who  takes  an  interest  under  her  will. 
This  provision,  to  which  the  accumulations  are  dedicated  by  their 
grandmother,  she  describes  as  their  portions,  and,  so  far  as 
appears,  is  the  only  provision  made  for  them.  Therefore,  if  the 
question  came  to  be  considered  without  reference  to  decided  cases, 
upon  the  construction  of  this  clause  in  the  Act,  there  would  seem 
little  difficulty  in  holding  that  this  was  the  case  of  a  trust  for 
accumulation  on  a  provision  for  raising  portions  for  the  children 
of  a  person  taking  under  the  will  which  directs  the  accumulation ; 
that  it.  was  within  the  exception  in  the  2nd  section,  and  therefore 
not  to  be  restricted  to  the  statutory  period  of  twenty  years  from  the 
death  of  the  testatrix. 

21—2 
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MiDDLRTOK       But  there  are  decisions  recorded  by  Judges   of  learning  and 
L68H.        experience,  which  afford  countenance  to  the  arguments  *  urged  in 
[  •TO  ]       this  case  in  support  of  the  proposition,  that  the  trust  for  accumula- 
tions in  this  will  is  not  within  the  exception  as  to  provisions  for 
portions ;  and  that,  for  the  excess  beyond  the  period  of  twenty- 
one  years,  the  trust  for  accumulation  is  invalid. 

The  decisions  of  Lord  Langdale  in  Eyi-e  v.  Marsden  (l),  of  the 
Vice-Chancellor  Knight  Bruce  in  Morgan  v.  Morgan  (2),  of  the 
Vice-Chancellor  Kinderslbt  in  Bourne  v.  Buckton  (3),  of  the  Vice- 
Chancellor  Turner  in  Jones  v.  Maggs  (4),  have  all  been  quoted  and 
relied  on  in  the  arguments  of  the  present  case,  to  support  the  con- 
struction, that  the  accumulation  directed  by  Mrs.  Beaumont's  will 
of  the  50,0001.  is  not  within  the  exception  made  by  the  2nd  section 
of  the  Act  as  to  portions.  And,  no  doubt,  they  are  all  authorities 
in  support  of  that  construction,  for  they  have  all  proceeded  on  the 
principle  of  narrowing,  on  various  grounds,  the  construction  of  the 
words  in  the  2nd  section  as  to  portions ;  and  the  current  of  decisions 
on  these  questions  has  set  so  strongly  in  favour  of  a  confined  and 
narrow  construction,  that,  in  the  latest  case  on  the  subject,  Lord 
Barnngton  v.  Liddell  (5),  the  Vice-Chancellor  Turner,  yielding  to 
its  force  and  pressing  it  to  the  utmost  possible  degree  of  narrow- 
ness, held,  that  on  the  meaning  of  the  word  "  interest  "  which  the 
parent  of  the  portioned  child  must  take  to  come  within  the  excep- 
tion in  the  2nd  section,  it  must  be  an  interest  in  the  same  property 
which  is  directed  to  be  accumulated. 

Of  the  cases  quoted  at  the  Bar,  the  decision  of  the  Vice-Chancellor 
Knight  Bruce,  in  Beech  v.  Loi'd  St.  Vincent  (6),  alone  proceeds  on 
what  seems  to  me  a  just  view  of  the  construction  to  be  put  on  the 
exception  as  to  portions. 
[  71  ]  On  the  best  opinion  which  I  was  enabled  to  form,  it  seemed  to 

me,  after  hearing  the  arguments  and  authorities  in  the  present  case, 
that  the  trust  for  accumulation  was  a  valid  trust,  to  the  full  extent 
directed  by  Mrs.  Beaumont's  will ;  and  that,  notwithstanding  the 
current  of  authorities  in  favour  of  the  narrow  principles  of  construc- 
tion, the  case  was  within  the  exception  as  to  portions.  This  opinion 
I  expressed,  but,  at  the  same  time,  with  a  feeling  of  diffidence,  con- 
sidering the  weight  of  authority  on  the  other  side.    But  as  it  was 

(1)  48  B.  B.  73  (2  Keen,  214).  (5)  Subsequently  reversed   on    ap- 

(2)  87  B.  B.  333  (4  De  Or.  &  Sm.      peal,  2  D.  M.  &  Or.  480. 

164).  (6)  84  B.  B.  398  (3  De  G.  &  Sm, 

(3)  89  R  B.  220  (2  Sim.  N.  S.  91).        678). 

(4)  89  B.  B.  693  (9  Hare,  603). 
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stated  to  me,  that  the  decision  of  Sir  George  Turner  had,  within  the  Middlbton 
last  few  days,  been  argued  on  appeal  before  the  Lord  Chancellor,  losh. 
and  his  Lordship's  judgment  was  expected  to  be  delivered  in  a  few 
days,  I  postponed  the  judgment  in  the  present  case,  that  I  might 
be  guided  by  the  Lord  Chancellor's  opinion.  Having  now  had  an 
opportunity  of  reading  the  note  of  his  judgment,  it  is  a  great  relief 
and  satisfaction  to  me  to  find,  and  I  am  sure  it  will  be  a  satisfac-* 
tion  to  every  sound  and  enlightened  lawyer  to  find,  that,  upon  a 
masterly  review  of  those  authorities,  which  so  unfortunately  confined, 
narrowed,  and  embarrassed  the  construction  of  the  exception  as  to 
portions,  the  Lord  Chancellor,  if  he  has  not  restored,  has  at  least 
established  a  just  principle  of  construction,  and  has  held  the  trust 
for  accumulation  in  that  case  of  Lm-d  Bamngton  v.  LiddeU  to  be 
valid,  and  within  the  exception  as  to  portions  in  the  2nd  clause  of 
the  Thellusson  Act.  The  trust  in  that  case  for  the  accumulation  of 
15,0002.  was  not  created  by  a  parent,  and  was  not  directly  to  raise 
portions,  but  was  to  accumulate  a  fund  to  relieve  the  family  estates 
from  portions  provided  by  the  marriage  settlement  of  the  great- 
nephew  of  the  testator. 

In  the  present  case,  where  the  provision  is  by  an  accumulation 
directed  by  a  parent  for  the  benefit  of  a  son,  and  expressly  as 
portions  for  his  children,  the  son  taking  an  interest  in  the  same 
fund,  and  the  whole  being  a  provision  in  lieu  of  the  son's  portion 
under  the  marriage  settlement  and  the  father's  will,  I  am  bound 
by  the  principle  of  the  *decision  in  Lord  Barrington  v.  LiddeU^  F  ^72  ] 
independently  of  my  own  clear  opinion,  to  hold  that  the  trust  for 
accumulation  is  valid,  and  is  not  restrained  by  the  statute  to  the 
period  of  twenty-one  years. 

The  decree  must,  therefore,  contain  a  declaration  to  that  effect. 


SMITH  V.  BOUCHER.  1862. 

(lSm.&G.72.)  ^^^- 

Au  application  for  a  vesting  order  could  not  foiinerly  be  combined  with 
an  application  for  a  foreclosure  order  absolute. 

[But  in  Lechmere  v.  Clamp  (1862)  31  Beav.  578,  a  vesting  declaration  was 
made  in  a  final  order  for  foreclosure,  and  in  Foster  v.  Parker  a  prospective 
Testing  order  was  made  by  Jessel,  M.  B.,  even  in  the  original  foreclosure 
decree :  see  8  Ch.  D.  147.— O.  A.  S.] 
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1852.  LOCKWOOD   V.  FENTON. 

^**  (1  Sm.  &  G.  73—75 ;  S.  C.  17  Jur.  127.) 

Stuart,  The  maternal  uncle  of  an  infant  in  a  euit  conducted  at  his  risk,  had 

•    ■  recovered  3,000^,  which  was  in  Court  in  the  suit,  lor  the  benefit  of  the 

[  ^^  1  infant.     The  infant's  father  was  dead,  and  his  mother,  who  was  living 

apart  from  her  second  husband,  was,  with  the  infant,  whose  age  was 
fourteen,  in  indigent  circumstances  at  New  York,  and  refused  to  allow  him 
to  be  brought  to  this  countiy.  The  uncle,  by  petition,  asked  to  be  appointed 
guardian,  with  an  allowance  for  maintenance,  to  commence  on  the  infant's 
arrival  in  England.  The  Ck)nRT  appointed  the  mother  and  uncle  the 
guardians ;  and,  after  consideration  of  the  circumstances  at  chambers, 
refused  to  make  any  allowance  for  maintenance. 

This  was  the  petition  of  an  infant,  the  sole  plaintiff,  by  Mr. 
Webster  his  next  friend  in  the  suit,  and  of  Mr.  Lockwood,  the 
paternal  uncle  of  the  infant  plaintiff.  The  petition  stated  the 
purport  and  object  of  the  bill,  and  the  decree  made  at  the  hearing 
in  March,  1852,  whereby  the  Master  was  directed  to  take  the 
accounts  of  the  legacies  and  annuities  given  by  the  will  of  one  Mary 
Goward,  and  the  accounts  of  Messrs.  Fenton  and  Kilner,  the  trustees 
and  executors  named  in  the  will  of  the  testatrix. 

The  following  facts  and  circumstances  appeared  upon  the  petition, 
and  from  the  evidence  in  support  of  it : 

After  making  all  deductions,  the  sum  of  8,0002.  at  the  least  was 
applicable  for  the  benefit  of  the  infant  petitioner  William  Lockwood. 
The  infant's  father  left  England  for  the  United  States  of  America, 
in  1827,  and  remained  there  until  his  death,  in  November,  1889. 

On  or  about  the  19th  of  June,  1887,  the  infant's  father  married 
with  Margaret  Lawrey,  in  New  York;  the  only  issue  of  such 
marriage  was  the  infant  plaintiff,  who  was  born  at  New  York,  in 
April,  1888. 

Since  the  death  of  the  infant's  father,  his  mother  had  married  one 
William  Gilbert,  of  New  York,  but  was  living  separate  from  him, 
and  was  in  the  capacity  of  a  domestic  servant;  and  she  and  her 
son,  the  infant  petitioner,  were  living  together  in  the  city  of  New 
York,  and  were  in  indigent  circumstances. 

The  petitioner,  Mr.  Lockwood,  the  paternal  uncle  of  the  infant 
petitioner,  was  his  only  near  relation  resident  in  this  country,  and 
through  a  solicitor  at  New  York  he  has  caused  application  to  be 
made  to  Mrs.  Gilbert  to  allow  her  son,  the  infant  petitioner,  to  come 
over  to  England  for  the  purpose  of  being  brought  up  and  educated 
[  *74  ]  under  the  care  *and  guardianship  of  his  uncle ;  but  Mrs.  Gilbert 
positively  refused  to  part  with  her  son. 

The  infant  petitioner  was  of  the  age  of  fourteen  years,  and  had 
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been  maintained  by  his  mother ;  but  she  was  unable,  out  of  her     Lookwooo 
own  means,  adequately  to  provide  for  his  proper  maintenance  and      fbktoh. 
education. 

With  a  view  to  make  some  proper  arrangement  for  the  mainten- 
ance and  education  of  the  infant  petitioner,  and  to  communicate 
with  Mrs.  Gilbert  and  other  persons  in  the  United  States  upon  the 
subject,  Mr.  Lockwood  the  uncle  was  desirous  of  being  appointed 
guardian  of  the  infant  petitioner. 

The  8,000Z.  in  the  suit  was  the  only  property  to  which  the  infant 
was  entitled ;  and  it  was  alleged  that  752.  a  year  would  be  a  proper 
allowance  for  the  maintenance  and  education  of  the  infant  petitioner, 
if  resident  in  England. 

The  prayer  of  the  petition  was,  that  Mr.  Lockwood  the  uncle 
might  be  appointed  guiirdian  of  the  person  and  estate  of  the  infant 
petitioner,  and  that  as  such  guardian  he  might  be  allowed  752.  a 
year  out  of  the  fund  in  Court,  for  the  maintenance  and  education  of 
the  infant  petitioner,  to  commence  from  the  day  of  the  arrival  in 
England  of  the  infant  petitioner. 

The  petition  was  brought  on  before  the  Yice-Ghancellor  Sir  Jambs 
Pabkeb  on  the  8rd  of  August,  1852,  when  his  Honour  directed  it  to 
stand  over,  with  a  view  to  some  arrangement  being  made  with  the 
mother  of  the  infant  for  bringing  him  to  this  country ;  but  the 
mother  persisted  in  refusing  to  allow  the  infant  to  be  brought  to 
this  country. 

The  petition  now  came  on  again.  ^ 

Mr.  Malins  and  Mr.  J.  T.  Humphry ,  in  support  of  the  petition, 
asked  the  Court  either  to  appoint  the  uncle  solely,  or  the  mother 
and  uncle  jointly  as  guardians  ;  and  [cited  Stephens  v.  James  (i),  and 
other  cases]. 

The  Vicb-Chancbllor  referred  to  Beattie  v.  Johnstone  (2),  and  said :        [  75  ] 

It  was  much  to  be  lamented  that  the  mother  of  the  infant  had 
determined  not  to  allow  the  infant  to  be  brought  to  this  country  to 
be  educated ;  but  this  Court  could  not  directly  control  that  deter- 
mination. In  such  circumstances  the  Court  would  appoint  the 
mother  of  the  infant  and  his  paternal  uncle,  the  petitioner,  the 
guardians  of  the  infant's  person  and  estate.  The  matter  must 
be   adjourned  to  chambers,  to  consider  whether  any  and  what 

(1)  36  R  B.  402  (I  My.  &  K  627).      (2)  59  E.  B.  23  (10  CI.  &  Fin.  42). 
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[B.B. 


LooKwooD    arrangement  could  be  made,  to  the  satisfaction  of  the  Court,  on 
Fenton.      which  an  allowance  for  the  infant's  maintenance  might  be  made. 

On  consideration  of  the  matter  at  chambers,  his  Honour  did  not 
think  fit,  under  the  circumstances,  to  order  any  allowance  to  be 
made  for  maintenance  and  education. 


1862. 
Ihc.  10. 

[76] 


KAWLINGS  V.  DALGLEISH. 

(1  Sm.  &  Or.  76—78.) 

A  plaintiff  haying  an  agreement,  which,  upon  a  bill,  he  might  probably 
have  had  specifically  performed,  filed  a  claim  lor  that  purpose;  but  the 
CouBT,  finding  it  impossible  to  determine  the  question  between  the  parties 
as  it  was  presented  on  that  mode  of  proceeding,  dismissed  the  claim  without 
costs,  and  without  prejudice  to  the  plaintiff's  right  to  file  a  bill. 


1852. 
Deo.  15. 

[78] 


HEXTALL  V.  CHEATLR 

(1  Sm.  &  G.  78—80.) 

The  Court,  under  the  15  &  16  Yict  cc.  80  and  86,  directed  that  a  party 
to  a  suit,  a  witness  by  affidavit  on  his  own  behalf  in  support  of  his  own 
state  of  facts  before  the  Master,  should  be  cross-examined  before  the 
examiner  instead  of  the  Master ;  and  that  all  the  parties  should  be  examiued 
on  interrogatories  before  the  examiner,  as  the  Master  should  direct. 

[See  now  Order  XXX VII.,  r.  5  el  «ej.] 


1853. 
Deo.S. 

Stuart, 
V.-C. 

[81] 


The  GKEAT  NOBTHERN  RAILWAY  COMPANY  v. 
The  LANCASHIRE  and  YORKSHIRE  RAILWAY 
COMPANY. 

(1  Sm.  &  Or.  81—96.) 

Where,  under  an  agreement  containing  mutual  grants,  the  plaintiffs  had 
been  put  in  possession  of  what  was  granted  to  them,  and  enjoyed  it  for 
several  years,  while  the  defendants  took  no  steps  to  require  the  pOTformance 
of  the  stipulation  for  their  benefit,  but  allowed  the  time  to  expire  within 
which  it  should  have  been  performed,  the  Court  granted  an  injunction  to 
restrain  the  defendants  from  disturbing  the  plaintiffs'  enjoyment. 

Thib  was  a  motion  for  an  injunction  to  restrain  the  defendants 
from  preventing  the  plaintiffs  from  carrying  passengers  and  goods, 
and  from  running  their  trains  over  the  defendants'  railway,  from 
its  junction  with  the  plaintiffs'  line  near  Askerne  to  Wakefield  and 
all  intermediate  places,  and  from  the  same  point  to  Methley ;  and 
also  from  using  the  stations  at  Wakefield,  Pontefract,  and  other 
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places,  under  the  agreement  of  the  1st  of  May,  1847 ;  and  also  to    Thb  Great 

North  KRiT 

restrain  the  defendants  from  taking  any  proceedings  to  recover  eailwatCo 
from  the  plaintiffs  the  moiety  of  81,192i.  U.  id.  until  the  defen-  thblInoa- 
dants  shall  concede  to  the  plaintiffs  the  right  to  use  the  defendants'    shirb  and 

*^  ^  .  J   .         T_  YOEKSHIRE 

railway  in  the  manner  and  upon  the  terms  mentioned  in  the  agree-  bailwatCo. 
ment  of  the  1st  of  May,  1847. 

The  Great  Northern  Bailway  Company  being  in  possession  of  a 
continuous  line  of  railway  from  London  (either  on  their  own  line 
or  by  virtue  of  agreements  with  other  Companies)  as  far  as  Don- 
caster,  had  powers  under  their  Act  to  continue  the  line  northward  as 
far  as  Askerne  (about  four  miles),  and  from  thence  to  Selby  and 
York,  by  a  line  which  was  called  the  Heck  Line  of  Bailway.  Their 
bill,  as  introduced  to  Parliament,  originally  contemplated  a  branch 
line  from  Doncaster,  vid  Askerne,  to  Wakefield,  but  that  portion  of 
the  bill  was  thrown  out.  In  the  meanwhile,  the  defendants,  under 
their  then  name  of  the  Manchester  and  Leeds  Railway  Company, 
obtained  an  Act  of  Parliament  authorising  the  construction  of  a 
line  of  railway  from  Wakefield  vid  Pontefract  and  Knottingley  to 
Ooole,  with  a  branch  from  Knottingley  to  join  the  plaintiffs'  *line  [  *82  ] 
at  Askerne,  called  the  Askerne  Branch,  and  another  branch,  called 
the  Methley  Branch,  from  near  Pontefract  to  Methley  on  the 
Midland  TUiilway,  and  thence  to  Leeds. 

About  the  same  time  (1847),  the  York  and  North  Midland  Bail- 
way  Company  obtained  an  Act,  authorising  the  construction  of  a 
railway  from  a  place  called  Burton  Salmon  on  their  own  line  to 
Knottingley  on  the  defendants'  line. 

The  result  of  these  various  lines,  when  completed,  would  be  to 
afford  railway  communication  from  Askerne  to  York  over  the 
defendants'  line  to  Knottingley,  by  a  line  only  three  miles  longer 
than  the  proposed  Heck  line.  Also  by  the  defendants'  line  through 
Knottingley  and  Pontefract  to  Methley  and  thence  to  Leeds.  Also 
by  the  defendants'  line  to  Knottingley  and  Wakefield. 

Under  these  circumstances,  a  negotiation  for  an  arrangement 
was  opened  and  carried  on  between  the  plaintiffs  and  defendants, 
which  resulted  in  the  following  agreement. 

This  indenture,  made  the  Ist  day  of  May,  1847,  between  the 
Manchester  and  Leeds  Bailway  Company  of  the  one  part,  and  the 
Great  Northern  Bailway  Company  of  the  other  part :  whereas  the 
said  Great  Northern  Bailway  Company  have  projected  and  are  now 
promoting  in  Parliament  a  bill  for  constructing  a  railway  from 
Methley  to  Wortley,  both  in  the  West  Biding  of  York,  with  certain 
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Tbb  asKAT    deviations  of  the  Manchester  and  Leeds  Company's  Goole  line,  at 

Railway  Co.  or  near  Pontef ract,  which  said  intended  railway  is  at  Wortley  afore* 

Thb  lakoa-   ^^^^  *^  J^^°  *^®  West  Riding  main  line  of  the  said  Manchester  and 

8HIBB  AKD    Leeds  Company  into  Leeds,  and  for  constructing  a  branch  to  Wake- 

Railwat  Co.  field,  and  a  coal  branch  for  accommodating  certain  coal  collieries. 

And  whereas  the  lines  so  applied  for  would  be  of  mutual  advantage 

to  both  the  said  parties  hereto ;  and  whereas  the  said  Companies, 

[  *^^  ]       *for  furthering  the  said  purpose,  and  for  the  accommodation  of  the 

traffic  upon  their  respective  lines,  have  agreed  as  follows : 

"  Now  this  indenture  witnesseth,  that,  in  consideration  of  the 
premises  and  of  the  grant  hereinafter  made  by  the  said  Great 
Northern  Railway  Company,  the  said  Manchester  and  Leeds  Rail- 
way Company  do  hereby  give  and  grant  to  the  Great  Northern 
Railway  Company,  their  successors  and  assigns,  the  full  and  free 
right  for  ever  hereafter  to  run  their  own  trains  with  their  own 
engines  over  those  parts  of  the  lines  of  railway  belonging  to  the 
said  Manchester  and  Leeds  Railway  Company,  which  extend  from 
the  intended  junction  thereof  with  the  Great  Northern  Railway 
south  of  Askerne,  in  the  West  Riding  of  the  said  county  of  York, 
to  Methley  aforesaid,  and  also  to  Wakefield  in  the  said  West 
Riding,  and  from  Wortley  aforesaid,  where  the  same  will  receive 
the  said  intended  railway  from  Methley  in  the  said  intended  railway 
station  at  Leeds,  and  also  to  use  the  stations  (with  one  exception), 
water,  and  other  conveniences,  on  and  along  the  said  parts  to  be 
traversed,  paying  for  the  same  as  hereinafter  is  mentioned. 

"  Now  this  indenture  further  witnesseth,  that,  in  consideration 
of  the  grant  hereinbefore  contained,  the  said  Great  Northern  Rail- 
way Company  do  hereby  give  and  grant  unto  the  said  Manchester 
and  Leeds  Railway  Company,  their  successors  and  assigns,  full  and 
free  right  for  ever  hereafter  to  run  their  trains  with  their  own 
engines  over  those  parts  of  the  lines  of  railway  belonging  to  the 
Great  Northern  Railway  Company,  already  sanctioned  by  Parlia- 
ment and  in  course  of  construction,  which  extend  from  Doncaster, 
in  the  said  West  Riding,  to  the  intended  junction  with  the  said  line 
of  the  Manchester  and  Leeds  Company  near  Askerne  aforesaid,  and 
from  the  intended  junction  with  the  Manchester  and  Leeds  Com- 
pany's Goole  line  near  to  Heck,  to  the  intended  junction  with  the 
[  ♦Si  ]  Hull  *and  Selby  line  at  or  near  to  Selby ;  and  also,  in  case  the 
same  shall  be  sanctioned  by  Parliament,  on  and  along  the  said 
proposed  line  from  Methley  aforesaid  to  the  junction  with  the 
said  West  Riding  main  line  at  Wortley  aforesaid ;  and  also,  in  case 
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the  same  shall  be  sanclioned  by  Parliament,  but  the  transfer  and  The  Great 
conveyance  thereof  to  the  Manchester  and  Leeds  Eailway  Company  railway  Co. 
as  hereinafter  mentioned  shall  not  be  authorised  by  Parliament,  ^^^  lanoa- 
on  and  along  the  said  proposed  branch  to  Wakefield  from  the  said  shibe  and 
Methley  and  Leeds  line ;  and  also  to  use  the  stations,  water,  and  Railway  Co. 
other  conveniences  on  and  along  the  said  parts  so  to  be  traversed, 
paying  for  the  same  as  hereinafter  is  mentioned.  And  further,  that 
the  said  Great  Northern  Railway  Company,  or  their  successors, 
shall  and  will,  in  case  Parliament  shall  so  authorise,  convey  or 
transfer  to  the  said  Manchester  and  Leeds  Bailway  Company,  their 
successors  and  assigns,  the  said  proposed  branch  to  Wakefield  from 
the  said  Methley  and  Leeds  line ;  reserving,  nevertheless,  to  the 
said  Great  Northern  Bailway  Company,  their  successors  and 
assigns,  the  right  for  ever  hereafter  to  run  their  trains,  with  their 
own  engines  and  carriages,  over  the  same  branch  into  Wakefield, 
and  to  use  the  stations,  water,  and  conveniences  in  and  along  the 
same,  paying  for  the  same  as  hereinafter  is  mentioned.  Provided 
always,  and  it  is  hereby  agreed  by  and  between  the  said  Companies, 
parties  hereto,  that  each  of  the  said  Companies  shall,  in  the  exercise 
of  the  rights  hereby  granted,  conform  to  the  bye-laws  and  regula- 
tions of  the  Company  over  whose  line  the  right  is  exercised ;  sub- 
ject, nevertheless,  to  the  award  of  the  respective  chief  engineers  of 
the  said  Companies,  or  of  an  umpire  to  be  appointed  by  them  or 
through  the  directions  of  the  Commissioners  of  Railways,  or  of  any 
engineer  to  be  appointed  by  such  Commissioners,  as  to  any  such 
bye-law  or  regulations,  in  case  the  reasonableness  or  safety  of  the 
pame  shall  be  disputed  by  either  of  the  said  Companies. 

"  And  this  indenture  further  witnesseth,  that  each  of  the  said  [  85  ] 
Companies,  parties  hereto,  doth  hereby  for  themselves  and  their 
successors  covenant  with  the  other  of  them,  their  successors  or 
assigns,  each  covenanting  for  their  own  acts  only,  that  each  of 
the  said  Companies,  their  successors  and  assigns,  using  the  line 
or  lines  of  the  other  Company,  their  successors  or  assigns,  shall 
pay  to  such  other  Company,  their  successors  and  assigns,  and  such 
other  Company,  their  successors  or  assigns,  shall  only  charge,  in 
respect  of  traflBc  carried  wholly  or  partly  over  their  line,  and  wholly 
or  partly  over  the  line  of  the  Company  so  using  their  line,  subject 
to  the  deduction  in  respect  of  working  expenses  hereinafter  men- 
tioned, and  in  addition  to  the  charge  for  the  use  of  station,  water, 
and  other  conveniences,  the  same  sum  per  mile  as  is  received  for 
the  same  traffic  upon  their  own  line  by  the  Company  so  using  the 
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tRB  okbat  line  of  the  other  Company,  the  whole  charge  from  end  to  end  made 
RAILWAY  Co.  by  the  Company  first  receiving  the  traffic  being  divided  equally 
The  Lanca-  ^^^^  '^^  mileage  distances  traversed  by  such  traffic.  And  that  the 
8UIBB  AKD  Company  so  using  the  line  of  the  other  Company,  and  being  liable 
Railway  Co.  to  pay  for  the  same  as  aforesaid,  shall  be  entitled  to  deduct  and 
receive  out  of  such  payment  one  full  third  part  thereof,  as  a  com- 
pensation for  the  working  expenses  of  such  traffic,  and  in  respect 
of  traffic  taken  up  and  carried  wholly  upon  and  set  down  on  the 
line  of  such  other  Company,  the  Company  using  the  same  shall  pay 
to  such  other  Company,  their  successors  and  assigns,  the  entire 
amount  of  the  rates  and  charges  received  in  respect  of  such  last- 
mentioned  traffic  without  any  deductions,  and  which  last-mentioned 
rates  and  charges  shall  not  be  less  than  the  rates  and  charges  for 
the  time  being  charged  by  the  Company  owning  the  line  for  similar 
descriptions  of  traffic ;  and  moreover,  that  each  of  the  said  Com- 
panies, their  successors  and  assigns,  shall  pay  to  the  other  Company, 
their  successors  and  assigns,  in  respect  of  the  use  of  the  stations, 
[  •se  ]  water,  and  other  conveniences  of  such  *other  Company,  a  fair 
proportion  of  the  cost  thereof,  to  be  ascertained  by  reference  in 
tnanner  hereinafter  mentioned,  if  the  parties  shall  not  mutually 
agree  about  the  same ;  and  moreover,  that,  for  and  in  consideration 
of  such  payment,  the  Company  over  whose  line  the  said  traffic  shall 
be  so  worked,  shall  and  will,  by  their  servants  and  officers,  give  all 
such  facilities  and  assistance  on  their  stations  and  off  the  same, 
along  any  part  of  their  line,  as  is  usually  given,  and  shall  for  the 
time  being  be  actually  given  to  their  own  traffic  of  the  same  class 
or  character ;  such  assistance,  nevertheless,  not  being  extended  to 
the  labour  of  warehousing,  loading,  or  unloading  of  minerals, 
goods,  and  merchandise.  Provided  always,  and  it  is  hereby  agreed 
between  the  said  Companies  parties  hereto,  that  in  case  any  dispute 
shall  arise  as  to  any  act,  matter,  or  thing,  done  contrary  to  or 
omitted  to  be  done  in  accordance  with  this  agreement,  the  same 
shall  be  referred,  on  the  request  of  either  Company,  to  the  respec- 
tive chief  engineers  of  the  two  Companies,  who  shall  be  required^ 
within  ten  days  of  any  requisition  under  the  hand  of  the  secretary 
of  either  Company,  to  choose  an  umpire ;  and  in  case  they  shall 
fail  so  to  do  within  ten  days  after  such  notice,  the  Bailway  Com- 
missioners for  the  time  being  shall  have  power,  on  the  application 
of  either  Company,  to  appoint  such  umpire ;  and  the  said  arbi- 
trators or  umpire  shall  have  power  from  time  to  time  to  make 
such  order  or  award  as  they  or  he  shall  see  fit,  which  shall  be 
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binding  and  conclusive  upon,  and  shall  be  in  all  respects  fally   Thi  Gbeat 

^ORTEY  ERI7 

observed  and  performed  by,  the  said  Companies,  respectively.  In  railway  Co. 
i;?itness  whereof  the  said  respective  Companies  have  hereunto  affixed  j,^^  lanca- 
their  corporate  seals,  the  day  and  year  above-written.'*  bhibe  and 

.  YOBKBHIBE 

In  the  year  1847,  the  plaintiffs  entered  into  an  arrangement  with  bailway  Co. 
the  York  and  North  Midland  Bailway  Company  to  run  their  trains 
from  Enottingley,  via  Burton  Salmon,  to  Tork,  upon  certam  terms 
agreed  on,  in  consideration  ^of  the  plaintiffs  undertaking  not  to       [  *^7  ] 
construct  the  Heck  line. 

There  was  contradictory  evidence  as  to  how  far  this  arrangement 
was  known  and  approved  by  the  defendants. 

On  the  81st  of  July,  1848,  the  plaintiffs'  line  from  Doncaster  to 
Askeme  was  completed  and  open  for  traffic.  The  defendants'  line 
from  Wakefield  to  Knottingley,  and  the  Askerne  branch,  were 
completed  about  the  same  time ;  and  the  defendants  commenced 
running  their  trains  over  the  plaintiffs'  line,  under  the  agreement 
of  the  Ist  of  May,  1847,  and  have  continued  to  do  so  ever  since. 

In  September,  1849,  the  plaintiffs  commenced  running  their 
trains,  by  virtue  of  the  agreement,  over  the  defendants'  lines  to 
Methley,  and  continued  to  do  so  without  interruption  until  shortly 
before  the  filing  of  the  bill. 

On  the  24th  of  March,  1852,  a  second  agreement  was  entered 
into  between  the  plaintiffs  and  the  defendants  for  the  construction 
of  a  new  station  at  Wakefield,  the  plaintiffs  undertaking  to  pay  one 
half  of  the  costs  of  such  station,  the  amount  to  be  ascertained  by 
arbitration.  The  agreement  proceeded  on  the  footing  of  the  agree- 
ment of  1st  of  May,  1847.  The  Heck  line  was  never  constructed 
by  the  plaintiffs.  There  was  an  entire  conflict  in  the  evidence  as 
to  how  far  the  defendants  had  assented  to  or  known  of  the  abandon- 
ment ;  but  it  was  conceded,  that  no  formal  demand  had  ever  been 
made  to  the  plaintiffs  by  the  defendants'  Company  for  the  con- 
struction of  the  Heck  line. 

On  the  26th  of  June,  1852,  the  plaintiffs'  powers  for  the  com- 
pulsory purchase  of  the  land  necessary  for  the  construction  of  the 
Heck  line  expired. 

Upon  the  Srd  of  July,  1851,  an  Act,  called  the  Great  Northern 
Bailway  Company  Act,  received  the  Boyal  Assent,  and  contained 
the  following  provision : 

''  And  whereas,  by  an  agreement  with  the  Lancashire  and  York- 
shire Bailway  Company,  the  Great  Northern  is  *entitled,  subject  to      [  ♦ss  ] 
the  terms  therein  mentioned,  to  use,  and  does  now  use  and  run 
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The  Qrkat   Over,  the  railway  of  the  first-mentioned  Company,  from  Askerne,  in 

Railwat^o.  *^®  West  Riding  of  Yorkshire  to  Wakefield,  in  the  same  Riding,  and 

„     ^-  is  also  entitled  to  use,  on  the  terms  and  in  the  manner  in  the  said 

The  Langa«  ' 

SHIRE  and    agreement  mentioned,  the  stations  of  the  said  Company ;  and  it  is 
Railway  Co.  expedient  that   further  accommodation  should  be  afforded  to  the 
Great  Northern  Railway  Company  for  its  traffic  at  and  near  to  the 
same  stations  at  Knottingley  and  Wakefield  respectively ;  and  the 
Lancashire  and  Yorkshire  Railway  Company  is  willing  to  afford  such 
further  accommodation  ;  And  whereas  the  two  Companies  have,  by 
an  agreement  under  their  respective  seals,  bearing  date  the  24th 
day  of  March,  1851,  entered  into  a  certain  agreement  relating  to 
the  said  stations,  subject  to  the  assent  of  Parliament  being  given 
thereto ;  and  it  is  expedient  that  such  agreement  should  be  ratified 
and  confirmed:  Be  it  therefore  enacted,  that  the  said  agreement 
(4th  of  March,  1851)  shall  be  and  the  same  is  hereby  declared  to  be 
valid  and  binding  upon  the  said  two  Companies  respectively,  as  if 
the  same  had  been  made  after  the  passing  of  this  Act  and  under  the 
authority  thereof ;  and  it  shall  be  lawful  for  the  said  two  Companies 
to  execute  any  conveyances,  and  do  all  necessary  acts  for  carrying 
the  same  into  effect ;  and  also,  from  time  to  time,  hereafter  to  enter 
into  any  other  agreement  or  agreements  for  the  better  and  more 
convenient  enjoyment  of  the  said  stations  respectively,  and  for  the 
accommodation  and  management  of  the  traffic  of  the  said  two  Com- 
panies or  either  of  them  at  such  stations  respectively;  and  to  make  and 
execute  any  instrument  or  conveyance,  and  to  do  all  acts  necessary 
or  required  for  the  purpose  of  carrying  such  agreement  into  effect." 
Sect.  25.  *' Provided  always  that  nothing  in  this  Act  contained 
shall  extend  to  prejudice,  diminish,  alter,  or  take  away  any  of 
the  rights,  privileges,  powers,  or  authorities  '^'now  vested  in  the 
[  *89  ]       Lancashire  and  Yorkshire   Railway  Company,  or   authorise    the 
Great  Northern  Railway  Company,  except  as  in  the  said  agreement 
mentioned,  to  enter  upon,  take,  purchase,  or  use  any  of  the  land  or 
property  of  the  said  Lancashire  and  Yorkshire  Railway  Company, 
or  in  any  manner  to  alter,  vary,  or  interfere  with  any  railway  of 
the  same  Company,  or  any  of  the  stations  or  works  appertaining 
thereto,  without  the  consent  in  writing  of  the  said  Lancashire  and 
Yorkshire  Railway  Company." 

The  stations  were  constructed  at  a  cost  of  81,192Z.  Is.  4d. ;  of 
which,  upon  a  reference  to  arbitration,  it  was  awarded  that  the 
plaintiffs  should  pay  the  moiety. 
Upon   the  18th  of  December  the  directors  of  the  defendants* 
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Company  addressed  a  letter  to  the  plaintiffs'  board,  stating,  that  Tttb  Great 

they  recently  had  had  under  consideration  the  agreement  of  the  railway  Co. 

Ist  of  May,   1847 ;  and  seeing  that  the  plaintiffs  had  failed  to  ^^^  lanca- 

construct  the  Heck  line,  they  were  of  opinion  that  the  agreement  shibe  and 

YOKKSH IHE 

was  null  and  void,  and   that  the  plaintiffs   could  only  use  the  railway  Co. 
line  upon  the  same  terms  as  other  Companies ;  but  that  they  were 
willing  to  negotiate  for  a  fresh  agreement  upon  reasonable  teinns. 

Upon  the  7th  of  January,  1852,  the  directors  of  the  plaintiffs' 
Company  wrote  to  the  defendants,  insisting  upon  the  validity  of 
the  agreement  of  the  1st  of  May,  1847,  and  alleging  that  the  con- 
struction of  the  Heck  line  had  not  been  required  by  the  defendants. 
A  correspondence  between  the  two  boards  immediately  ensued,  which 
resulted  in  a  threat  by  the  defendants,  that,  unless  the  plaintiffs 
consented  to  pay  the  full  tolls  chargeable  on  their  lines  under  their 
Act,  they  would  stop  the  trains.  The  plaintiffs  consequently  filed 
the  present  bill.  The  bill  alleged  the  above  facts,  and  submitted,  that, 
as  the  defendants'  lines,  over  which  the  plaintiffs  had  a  right  to  run 
under  the  agreement  of  the  1st  of  May,  1847,  formed  *a  part  of  their 
main  line  to  York,  irreparable  damage  would  be  done  by  the  stoppage  [  *90  ] 
of  the  trains.  The  bill  also  alleged  that  the  defendants  had  never 
wished  or  requested  the  plaintiffs  to  construct  the  Heck  line. 

A  great  number  of  affidavits  was  filed  on  both  sides,  which  it  was 
impossible  to  reconcile, — the  plaintiffs  insisting  that  they  had  been 
urged  by  the  governing  body  of  the  defendants'  Company  to  abandon 
the  Heck  line, — the  defendants,  on  the  other  hand,  averring  that 
they  had  never  abandoned  the  Heck  line,  but  considered  that  it 
formed  a  material  part  of  the  consideration  for  the  agreement  of 
let  of  May,  1847. 

His  Honour's  judgment  proceeded  mainly  on  facts  not  in  dispute. 

Mr.  Wigram  and  Mr.  E.  B.  DennUon  for  the  motion  [cited 
Lloyd  V.  Lloyd(})^  Boone  v.  Eyre(^),  and  other  authorities 
to  the  like  effect] : 

Upon  these  authorities,  even  if  this  were  a  case  of  mutual 
covenants  instead  of  mutual  grants,  the  plaintiffs  might  success-  [  91  ] 
fully  contend,  that  a  partial  failure  of  the  consideration  did  not 
discharge  tbe  agreement.  It  was  submitted,  further,  that  the 
defendants,  by  their  course  of  dealing,  and  particularly  by  their 
agreement  of  the  24th  of  March,  1851,  had  waived  their  right  to 
insist  on  the  construction  of  the  Heck  line. 

(1)  46  B.  B.  25  (2  My.  ft  Or.  192).  (2)  2  B.  B.  768  (1  H.  BL  273,  n.). 


886  1868.    CH.    1  SM.  &  G.  91—98.  [r,r. 

Thb  Gbrat  Mr.  Bethell,  Mr.  Bacon  and  Mr.  H.  Humphreys  for  the  defendants : 

NOBTBBRN 

Railway  Co.       There  is  no  refusal  on  the  part  of  the  defendants  to  allow  the 

The  lakga-   plaintiffs  the  use  of  their  railway,  upon  payment  of  the  tolls  charge- 

YoBKSHiM    ^^^  under  their  Act.     This  is  a  bill  for  the  specific  performance  of 

Railway  Co.  the  agreement  of  the  Ist  of  May,  1847  ;  but  there  is  no  rule  of  this 

Court  more  clearly  settled  than  that  a  party  seeking  to  establish  an 

agreement  must  establish  it  in  toto.     [They  cited  Dietiichaen  v. 

[92]        Cabbumd),  and  distinguished  Lloyd  v.  Uoyd.']     Though,  in  the 

case  of  an  ordinary  contract,  a  party  who  has  not  performed  his 

part  may  not  be  entitled  to  claim  the  benefit  of  it  against  the  other 

party,  it  was  different  in  a  suit  to  enforce  marriage  articles,  where 

the  two  contracting  parties  reciprocally  enter  into  contracts  which 

are  for  the  benefit  of  a  third  party.    There  was  no  case  in  which 

this  Court  had  ever  granted  an  injunction   upon  an  agreement 

which  was  and  must  remain  unexecuted  by  the  party  seeking  the 

injunction.     The  Act  of  Parliament,  which  ratified  the  agreement  of 

the  Ist  of  May,  1847,  saved  every  right  of  the  defendants,  so  that 

the  present  question  stood  independent  of  that  enactment. 

Mr.  Wigram  was  not  required  to  reply. 

Thb  Vice-chancellor: 

The  bill  is  filed  by  the  plaintiffs,  the  Great  Northern  Railway 
Company,  asking  the  assistance  of  the  Court  to  give  them  the 
benefit  of  a  stipulation  contained  in  the  agreement  made  between 
them  and  the  defendants  under  another  name,  of  which  they  have 
continued  in  the  enjoyment  from  September,  1849,  down  to  the 
[  «93  ]  filing  of  the  bill.  ^They  ask  the  Court  for  an  injunction  which 
shall  secure  to  them  that  benefit  for  the  future. 

It  is  contended  by  the  defendants,  that  if  the  Court,  by  granting 
this  injunction,  were  to  give  to  the  plaintiffs  the  benefit  of  that 
deed,  which  is  accurately  described  as  a  deed  of  mutual  grant,  they 
would  be  left  without  the  benefit  of  the  grant  to  them,  for  which,  as 
they  say,  they  stipulated  at  the  time  when  they  conceded  to  the 
plaintiffs  that  benefit  of  which  the  latter  have  for  several  years 
been  in  the  enjoyment.  And  the  Court  is  asked  to  stay  its  hand 
from  granting  this  injunction,  on  the  ground  that  the  defendants 
have  not  yet  obtained  the  benefit  of  the  plaintiffs'  concession  to 
them. 

Considering  what  has  taken  place  since  the  agreement  of  the  1st 

(1)  78  R  E.  17  (2  Ph.  56). 
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of  May,  1847,  was  entered  into,  I  do  not  see  how  I  can  refuse  to   Tbb  Obut 

North  ksn 

preserve  to  the  plaintiflfs  the  right  they  have  hitherto  enjoyed,  upon  railway  Co. 
the  mere  ground  that  the  defendants  have  not  had  what  they  thbLanca- 
describe  as  the  mutual  grant  to  them.  shibb  and 

What  has  taken  place  between  these  parties  is  this :  At  the  time  railway  Co. 
when  these  grants  were  made  mutually  between  these  Companies, 
neither  of  the  branch  railways,  the  subject  of  the  grant,  were  con- 
structed, but  both  were  in  contemplation.    In  September,  1849, 
that  portion  of  the  line,  over  which  the  grant  made  to  the  plaintiffs 
was  to  take  effect,  was  completed,  and  the  plaintiffs  were  put  in 
possession  of  the  right  conceded  to  them  by  the  agreement.    What, 
then,  had  been  done  by  the  plaintiffs  towards  the  construction  of 
the  Heck  line  ?    Nothing.     Not  only  had  nothing  been  done,  but 
the  defendants,  who  must  have  known  and  appreciated  the  value  of 
what  they  stipulated  for  as  the  consideration  for  this  agreement, 
well  knew,  when  they  made  the  stipulation,  that  the  time  within 
which  the  compulsory  powers  for  purchasing  the  land,  in  order  to 
construct  the  railway  over  which  their  right  *was  to  be  enjoyed,       [  ♦e*  ] 
was  limited  by  Parliament.    They  knew  in  May,  1847,  that  in  June, 
1852,  the  time  fixed  for  exercising  the  compulsory  powers  for  the 
construction  of  the  Heck  line  would  expire.    They  knew  also,  during 
the  whole  period  that  the  plaintiffs  have  been  in  the  enjoyment  of 
the  grant  contained  in  the  agreement,  that  no  steps  were  being 
taken  to  construct  the  Heck  line;   yet  they  never  took  active 
measures  to  compel  the  plaintiffs  to  perform  their  contract, — nay, 
there  is  scarcely  a  trace,  except  upon  conflicting  evidence,  of  a 
demand  by  the  defendants  that  the  plaintiffs  should  construct  the 
Heck  line,  so  as  to  enable  the  defendants  to  exercise  their  right 
under  the  agreement. 

If  the  matter  rested  there,  there  would  be  quite  enough  to  justify 
the  interposition  of  this  Court  on  behalf  of  the  plaintiffs,  whose 
rights  are  interrupted  by  those  who  have  taken  no  steps  to  obtain 
the  benefit  of  the  mutual  grant  contained  in  the  agreement.  I 
think,  upon  the  facts  I  have  stated,  there  are  ample  grounds  to 
induce  this  Court  to  preserve  to  the  plaintiffs  the  continuance  of 
those  rights  they  have  enjoyed  for  several  years,  and  to  turn  a  deaf 
ear  to  the  defendants,  who  have  resorted  to  their  grant  under  this 
agreement  (which,  however,  they  never  took  any  active  steps  to 
secure,)  in  an  obstructive  way,  and  for  the  purpose  of  inflicting  an 
injury  on  the  plaintiffs. 

But  the  case  does  not  rest  there.    Not  only  was  the  time  fixed  for 
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the  exercise  of  the  compulsory  powers  for  constructing  the  Heck  line 
allowed  to  expire,  but  almost  contemporaneously  an  Act  of  Parliament 
was  passed  containing  a  provision  of  a  most  decisive  kind  with  respect 
to  the  question  now  before  the  Court.  It  appears  that,  in  March, 
1851,  just  three  months  before  the  expiration  of  the  compulsory 
powers,  the  plaintiffs  and  defendants  entered  into  a  new  agreement 
for  the  construction  of  a  station  *at  Wakefield,  at  their  joint  expense. 
That  agreement  not  being  within  the  powers  of  either  Company 
under  the  Railways  Clauses  Consolidation  Act,  required  a  legislative 
sanction ;  in  obtaining  which,  both  Companies  were  active  parties. 
The  true  character  of  the  title  to  the  Act  is,  "  An  Act  to  give  a 
benefit  to  the  Great  Northern  Railway  Company ; "  but  the  language 
used  is  this,  "  An  Act  to  enable  the  Great  Northern  Railway  Com- 
pany to  construct  stations  at  Knottingley  and  Wakefield."  Now, 
unless  an  uninterrupted  traffic  were  allowed  through  Knottingley, 
and  the  terms  of  the  agreement  of  1847  were  maintained  for  the 
benefit  of  the  plaintiffs,  the  construction  of  a  station  at  Wakefield, 
partly  at  their  expense,  which  is  what  was  agreed  to  be  done,  would 
be  totally  useless,  because,  upon  the  traffic  sought  to  be  protected 
by  this  injunction,  depends  the  value  to  them  of  this  station. 

Moreover,  both  parties  having  entered  into  this  agreement  for 
the  station,  and  requiring  for  it  legislative  sanction,  the  25th  section 
of  the  Act  recites  the  agreement  of  the  1st  of  May,  1847,  as  one 
of  the  grounds  upon  which  Parliament  ratifies  the  agreement  of 
March,  1851.  The  result  is,  I  think,  plainly  this,  that,  after  the 
time  for  the  construction  of  the  Heck  line  had  expired,  benefits  are 
conferred  upon  the  plaintiffs  without  the  defendants  thinking  it 
worth  their  while  to  take  any  measures  for  the  enlargement  of  the 
compulsory  powers,  or  doing  any  thing  with  reference  to  the  stipula- 
tion to  construct  the  Heck  line  contained  in  the  agreement  of  May, 
1847.  I  called  the  attention  of  the  defendants'  counsel  to  this 
feature  in  the  case ;  and  I  was  told,  in  reply,  that,  although  the 
25th  section  recognises  the  agreement  of  May,  1847,  yet  it  saves 
the  rights  of  the  defendants.  Now,  the  words  are,  ''shall  not 
extend  to  prejudice,  alter,  or  take  away  any  of  the  rights  now  vested 
in  the  Lancashire  and  Yorkshire  Railway  Company."  It  is  to  be 
observed,  the  word  "  now  "  must  refer  to  *the  date  of  the  Act,  viz.  the 
8rd  of  July,  at  which  date  the  right  to  insist  on  the  construction  of 
the  Heck  line  was  virtually  gone.  However,  whatever  the  defen- 
dants' right  then  was — weakened  and  impaired  it  certainly  was  by 
their  course  of  conduct — I  shall  take  good  care  not  to  prejudice  it 
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by  my  order,  if  they  think  they  can  now  enforce  it ;  bat  I  must  not,    The  Obkat 
on  the  other  hand,  permit  them  to  deprive  the  p1ainti£fs  of  the  railway  Co. 
stipulation  which  they  have  enjoyed  for  several  years  under  the   rp^^  lakoa- 
agreement.    I  shall  therefore  grant  the  injunction ;  but,  as  there    ^^^^^  ^^^ 
might  be  some  inaccuracy  in  the  order  if  drawn  up  according  to   Railway  Co. 
the  notice  of  motion,  I  think  it  had  better  be  in  the  form  suggested 
by  Mr.   Wigranij   "  that  the  defendants  are  not  to  prevent  the 
plaintiffs  from  using  the  defendants'  line  in  the  manner  and  on  the 
terms  provided  by  the  agreement  of  the  1st  of  May,  1847,  or  to  do 
any  thing  in  any  way  contrary  to  the  agreement  of  May,  1847.' 
As  I  preserve  the  plaintiffs'  rights,  I  shall  of  course  not  restrain 
the  defendants  from  proceeding  to  recover  the  moiety  of  the  outlay 
for  the  station.    I  make  no  order  as  to  costs. 


GURNEY  V.  JACKSON  (1).  1862. 

(1  Sm.  &  G.  97—100 ;  S.  0.  22  L.  J.  Oh.  417 ;  20  L.  T.  0.  S.  176.)  I>eo.\(i. 

In  a  foreclosure  suit  by  a  first  mortgagee  against  the  mortgagor  and       ^I?'^''^ 
puisne  incumbrancers,  the  plaintiff  alleged  that  application  had  been  made  ' 

to  the  defendants  to  pay  the  debt,  interest,  and  costs,  but  that  they  had  1^7] 

refused  so  to  do.  The  second  mortgagees,  by  their  answer  and  disclaimer, 
alleged  that  no  application  had  been  made  to  them,  but  that  had  they  been 
applied  to  they  would  have  released  and  discharged  all  interest.  On  tbe 
suit  being  brought  to  a  hearing :  Held,  they  were  entitled  to  their  costs. 

This  was  a  bill  filed  by  the  first  mortgagees  of  certain  freehold 
premises  situated  at  Birkenhead,  for  the  purpose  of  foreclosing  the 
mortgage.  By  an  indenture  bearing  date  the  5th  December,  John  S. 
Jackson  mortgaged  the  premises  in  question  to  the  plaintiffs,  to 
secure  the  sum  of  12,000{. ;  and  on  the  20th  of  April,  1848,  gave  a 
second  mortgage  of  the  same  property  to  Messrs.  Jones  and  Steele,  in 
consideration  of  a  sum  of  money  advanced  by  them  to  the  mortgagor. 
In  January,  1851,  the  interest  being  in  arrear,  the  plaintiffs  put  a 
receiver  in  possession  of  the  property,  and  on  the  30th  March,  1852, 
filed  their  bill  to  foreclose  against  the  mortgagor  Jackson,  and  the 
second  mortgagees,  Messrs.  Jones  and  Steele,  as  defendants. 

The  bill  recited  the  mortgage,  and  alleged  that  the  principal 

monies  and  interest  on  the  said  mortgage  remained  unpaid;  that 

the  plaintiffs  had  applied  to  the  said  Jackson,  and  also  to  the  said 

Jones  and  Steele,  and  had  requested  them  to  pay  to  the  plaintiffs 

the  sum  of  12,000Z.  and  interest  thereon,  as  aforesaid,  but  the  said 

defendants  have  refused  so  to  do. 

(1)  See  ante,  p.  25a 

22—2 
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.GuRKEY  The  bill  charged  that  Messrs.  Jones  and  Steele  claimed  to  be 
Jackson,  entitled  to  some  interest  in  the  mortgaged  lands  and  premises,  and 
prayed  that  the  said  mortgage  might  be  foreclosed.  The  defendant 
Jackson  did  not  appear ;  but  an  appearance  was  entered  for  him  by 
the  plaintiffs,  and,  by  leave  of  the  Court,  a  traversing  note  was  filed 
in  June,  1848. 

On  the  27th  May,  1852,  the  defendants  Jones  and  Steele  filed 
their  joint  answer  and  disclaimer,  whereby  they  disclaimed  all 
interest  in  the  said  mortgaged  premises,  and  alleged  that  no  appli- 
cation had  been  made  to  these  defendants  by  or  on  behalf  of  the 
[  *9S  ]  plaintiffs,  prior  to  the  ^institution  of  this  suit,  respecting  the 
matters  in  question  in  this  suit ;  and  that  if  the  said  plaintiffs  had 
applied  to  these  defendants,  they  would  have  released  and  disclaimed 
all  interest  in  ^the  said  mortgaged  lands  and  hereditaments,  and 
every  part  and  parcel  of  the  same. 

Mr.  Freelingy  at  the  hearing,  on  behalf  of  the  defendants  Jones 
and  Steele,  asked  that  the  plaintiffs  might  be  directed  to  pay  their 
costs,  inasmuch  as,  had  they  been  applied  to,  they  would  have 
executed  a  release. 

The  mortgagor,  Jackson,  did  not  appear. 

Mr.  Ra^ch  for  the  plaintiffs  [cited  Perkin  v.  Stafford  (1)^ 
CoUhis  V.  Shirley  (2),  and  other  cases]. 

The  Vicb-Chancbllor  : 

I  think  this  is  a  very  important  question — to  be  disposed  of,  in 
my  opinion,  upon  principles  which  none  of  the  authorities  that 
[  99  ]  have  been  cited  touch.  The  ground  insisted  on  *by  the  defendants 
as  entitling  them  to  their  costs  is,  that,  if  they  had  been  applied  to 
before  the  filing  of  the  bill,  they  would  have  rendered  it  unnecessary 
to  the  plaintiffs  to  bring  them  before  the  Court.  Their  answer, 
which  is  distinct  on  this  point,  says  this :  That  no  application  was 
ever  made  to  these  defendants  by  or  on  behalf  of  the  said  plaintiffs, 
prior  to  the  institution  of  this  suit,  respecting  the  matters  in 
question  in  this  suit ;  and  that,  if  the  said  plaintiffs  had  so  applied 
to  these  defendants,  they  would  have  released  and  disclaimed  all 
right  and  interest  to  and  in  the  said  mortgaged  lands  and  here- 
ditaments, and  every  part  and  parcel  thereof. 

(1)  51  E.  B.  312  (10  Sim.  562).  (2)  32  R  B.  307  (1  Euss.  &  My.  638). 
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Now  these  plaintiffs,  in  the  bill,  made  it  a  part  of  their  case,  by  Gurnet 
distinct  averment,  that  they  have  applied  to  the  defendants  and  jackson. 
requested  them  to  pay  to  the  plaintiffs  the  said  sum  of  12,000/. 
debt,  interest,  and  costs,  but  that  the  defendants  have  refused  so 
to  do;  and  they  have  gone  on  to  frame  interrogatories  following  up 
this  charge.  It  is  true  that  these  are  the  ordinary  words  employed 
in  a  bill  for  a  foreclosure,  but  they  are  words  introduced  for  a  very 
wise  purpose,  and  not  merely  as  a  matter  of  form.  At  law,  indeed, 
if  a  plaintiff  issues  a  writ  for  a  legal  demand,  he  may  recover  both 
debt  and  costs,  without  averring  that  he  has  made  any  application 
to  the  defendant,  because  none  is  necessary  at  law.  But  an  entirely 
different  rule  I  am  glad  to  say  prevails  in  a  court  of  equity.  In 
this  Court,  the  wisdom  of  pleaders,  sanctioned  by  the  custom  of  the 
Court,  adopted  such  a  charge,  but  not  as  a  senseless  and  useless 
form.  The  old  form  went  further,  upon  the  ground  that  it  was 
not  sufficient  to  allege  merely  that  the  plaintiff  had  made  an 
application  to  the  defendant;  because  it  is  perfectly  possible  to 
make  an  application  for  the  express  purpose  of  inviting  a  refusal : 
the  old  form,  therefore,  went  to  the  extent  of  averring  that  the 
plaintiff  had  frequently  and  in  a  friendly  manner  applied  to  the 
defendant,  and  that  the  defendant  had  refused  &c. 

This  is  a  substantial  allegation  introduced  for  the  purpose  of  [100] 
guiding  the  Court  in  disposing  of  the  question  of  costs,  which  are, 
in  every  case,  within  the  discretion  and  under  the  control  of  the 
Court.  I  have  entered  into  this  question  more  in  detail  than 
perhaps  I  otherwise  should  have  done,  because  I  think  it  is  of  the 
highest  importance  that  the  rule  on  which  I  intend  to  act  should  be 
distinctly  understood.  Now  Mr,  Roach  has  in  this  bill  very  properly 
introduced  this  allegation ;  but  the  infirmity  of  the  case  is,  that 
there  is  nothing  in  the  conduct  of  his  client  upon  which  it  can  rest. 

My  opinion  is,  that  if  a  man  is  ready  and  willing  to  comply  with 
every  just  demand  that  can  be  made  upon  him,  it  is  of  the  essence 
of  justice  that  he  shall  not,  without  previous  application  or  request, 
which  might  give  him  an  opportunity  of  submitting  to  the  plaintiff's 
demand,  be  dragged  into  a  Chancery  suit  without  notice,  and  put  to 
considerable  expense  without  the  commission  of  any  fault  on  his  part. 

It  is  said,  the  charge  in  the  bill  is  that  the  plaintiffs  applied  for 
payment  of  the  mortgage  money,  and  that  the  defendants  do  not 
aver  in  their  answer  that  they  would  have  paid  it.  True,  but  they 
do  aver  this,  that  they  would  have  disclaimed  and  released.  They 
might  have  released,  and  so  have  made  it  unnecessary  for  the 
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plaintiffs  to  bring  them  here ;  and  I  think  it  was  the  duty  of  the 
plaintiffs  to  bave  inquired  whether  the  defendants  were  willing  to 
submit  to  the  demand  or  not,  before  filing  their  bill.  I  decide  this 
case,  therefore,  on  a  principle  which  none  of  the  authorities  cited 
by  Mr.  Rasch  seem  to  me  to  touch ;  those  cases  merely  go  to  show 
the  terms  upon  which  the  Court  will  deal  with  a  disclaiming 
defendant,  and  do  not  turn  at  all  upon  averment  or  conduct.  I 
shall  make  the  order  absolute  upon  the  defendants'  answer,  they 
undertaking  to  execute  a  release,  and  the  plaintiffs  undertaking  to 
pay  their  costs. 


1852. 

Dm.  10,11, 

13, 18. 


MORGAN  V.  HOLFORD. 

(1  Sm.  &  G.  101—117.) 

Previously  to  the  Wills  Act  of  1837,  where  a  purchaser  at  the  date  of  his 
will  was  entitled  to  enforce  specific  performance  of  a  written  contract  for 
the  sale  of  land  signed  hy  the  vendor,  he  had  a  deyisable  interest  in  the 
land. 


1852. 
Dee.  18. 

Stuart, 
V.-C. 

[118] 


I  122  ] 


In  the  Matter  op  the  TRUSTS  of  BARBER'S  WILL. 

USm.  &G.  118— 122.) 

A  testator  gave  his  residuary  personal  estate  to  trustees,  upon  trust,  to 
pay  the  dividends  to  J.  B.,  A.  L.,  and  J.  L.,  for  their  lives  and  the  life  of 
the  survivor  of  them ;  and,  on  the  decease  of  the  survivor,  '*  in  trust  to 
divide  the  fund  among  the  children  of  J.  L.,  and  in  default  of  such 
children  for  all  and  every  my  next  of  kin  who  shall  be  in  equal  degree, 
and  those  who  legally  represent  them  according  to  the  statute."  At  the 
testator's  death,  A.  L.  was  his  sole  next  of  kin:  Held,  that  she  was 
entitled  to  the  fund. 

[In  the  present  state  of  the  law  upon  this  point  this  case  does 
not  appear  to  require  a  report.  See  now  Moi-timore  v.  Mortimore  (1), 
but  it  may  be  convenient  to  retain  here  the  ViCE-GHAKCEiiLOB's 
observations  upon  the  case  of  Jones  v.  Colbeck^  which  was  here  cited 
in  favour  of  those  persons  who  would  have  been  the  testator's  next 
of  kin  if  the  tenants  for  life  had  predeceased  him.] 

The  Vice-chancellor,  [after  stating  that  in  his  opinion  it  was 
reasonably  plain,  that  those  persons  were  entitled,  who,  at  the 
death  of  the  testator,  were  his  next  of  kin,  and  after  giving  his 
reasons  for  that  opinion,  said]  : 

With  regard  to  the  authority  of  Jones  v.  Colheck  (2),  I  need  only 


(1)  (1879)  4  App.  Cas.  448  ;  S.  C. 
48  L.  J.  Ch.  470. 


(2)  6  E.  R.  207  (8  Ves.  38).    In  that 
case  the  gift,  after  the  decease  of  the 
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say  that  that  case  has  the  singular  property  of  being  often  cited  as 
an  authority,  always  considered  as  open  to  observation,  and  never 
followed.  The  truth  is,  that,  in  all  this  class  of  cases,  the  question 
must  be  determined  upon  the  particular  passage  taken  in  connexion 
with  the  context.  In  this  will,  I  think,  both  on  the  particular 
words,  and  throughout  the  will  generally,  the  intention  was  clearly 
that  those  who  were  the  testator's  next  of  kin  at  the  period  of 
his  decease  should  take  the  fund.  I  shall  therefore  confirm  the 
Master's  report.  Let  one  order  be  made  on  both  petitions,  and 
the  costs  be  paid  out  of  the  fund. 


In  re 
Trusts  of 
Barber's 

Will. 


LOWE  V.  WATSON. 

(1  Sm.  A  G.  123—125.) 

The  heir-at-law,  beiug  made  a  defendant  to  a  claim  filed  by  a  simple 
contract  creditor  of  a  testator,  died,  having  by  his  will  devised  the  estate 
sought  to  be  made  assets  to  his  son  upon  trust  for  sale,  and  upon  further 
trust  out  of  the  proceeds  thereof  to  pay  a  legacy  to  his  executors :  Held, 
on  a  motion  to  revive  the  suit  against  the  devisee  and  executor  of  the  heir- 
at-law,  that  this  was  a  transmission  of  intei^st  within  the  52nd  section  of 
theld&ieViot.  c.  86. 

[See  now  Order  XVII.,  r.  1,  which  supersedes  the  old  practice  as  to  revivor.] 


1852. 
Dec.  21. 


WETHERILL  v.  GARBUTT. 

(1  Sm.  &  G.  124—125.) 

An  equitable  incumbrancer  upon  the  interest  of  a  deceased  cestui  que 
trust  of  real  estate  is  not  entitled  in  the  absence  of  the  persons  entitled  to 
redeem  to  claim  accounts  and  other  relief  under  the  trust  at  the  hearing,  or 
to  claim  inquiries  at  the  hearing  as  to  the  persons  entitled  to  redeem. 

This  claun  was  filed  by  William  Wetherill,  an  equitable  mortgagee 
of  certain  real  estate;  and  it  prayed  that  an  account  might  be 
directed  of  the  rents  and  profits  received  by  William  Garbutt,  a 
deceased  trustee,  and  by  Thomas  Garbutt,  his  heir,  who  disclaimed ; 
and  that  new  trustees  might  be  appointed  of  two  deeds,  dated 
respectively  the  23rd  of  May,  1825,  and  the  25th  of  May,  1841. 

By  the  deed  of  1825,  the  land  was  conveyed  to  John  Beid  and 
William  Garbutt,  on  trust,  in  certain  events  that  have  not  yet 

testator's  daughter  (who  was  his  sole  tion,  which  did  not  imply  a  necessary 

next  of  kin)  and  after  the  death  of  her  reference  to  his  statutory  next  of  kin. 

children  under  21,  was  to  the  testator's  — 0.  A.  S. 
relations  in  a  due  course  of  administra- 


1862. 
Dee,  22 

Stuart, 
V.-C. 

[124] 
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Wbthbbill   happened,  to  make  specified  payments,  and  subject  thereto  in  trust 
Garbutt.     for  Charles  Hornby. 

In  1841  Reid  died,  leaving  William  Garbutt  surviving  trustee. 
[126]  By  the  deed  of  1841,  to  which   Hornby  and  Wetherill  were 

parties,  William  Garbutt  agreed  to  stand  possessed  of  Hornby's 
interest  under  the  former  deed,  in  trust  for  Wetherill,  in  considera- 
tion of  SOOL  paid  by  him  to  Hornby. 

In  1849  William  Garbutt  died,  leaving  Thomas  Garbutt  his 
customary  heir,  who  disclaimed  ;  and  in  1852  Hornby  died,  having 
disposed  of  his  equity  of  redemption  by  will. 

Mr.  Broderick,  at  the  hearing,  asked  for  an  inquiry  to  ascertain 
the  parties  interested  under  the  will  of  Hornby,  the  mortgagor. 

The  Vicb-Chancbllor  : 

None  of  the  cestuis  que  trust  are  parties  to  this  claim.  I  am 
asked  at  the  Bar  to  direct  expensive  inquiries  at  the  instance  of  a 
party  who  has  only  a  redeemable  interest,  and  may  therefore  be 
paid  off,  in  which  case  there  would  be  no  one  by  whom  the  costs 
of  those  inquiries  could  be  borne.  The  claim  may  perhaps  be 
amended  by  making  some  of  the  cestuis  que  trust  parties.  I 
cannot  at  present  make  the  order  which  is  asked. 


1852. 
Deo.  22. 

Stuart, 
V.-C. 

[126] 


Ee  DAVENPORT'S   TRUST. 

(1  Sm.  &  G.  126—130;  S.  C.  17  Jur.  314 ;  1  W.  E.  103 ;  20  L.  T.  0.  S.  165.) 

A  testator  by  his  will  gave  to  trustees  1,000/.  stock,  on  trust,  to  pay  the 
dividends  to  his  nephew  for  life,  and  after  his  decease,  in  case  his  nephew's 
wife  should  survive  him,  to  pay  the  same  to  her  for  life ;  and  afterwards, 
on  trust  to  pay  the  capital  among  his  nephew's  children.  The  nephew 
died  unmarried,  but  left  surviving  a  woman  with  whom  he  had  cohabited 
for  many  years,  who  was  supposed  by  the  testator  to  be  his  wife,  and  was 
frequently  referred  to  as  such  :  Held,  the  gift  was  void. 

Edward  Davenport,  by  his  will,  bearing  date  the  26th  of 
October,  1848,  after  giving  certain  pecuniary  legacies,  devised  and 
bequeathed  the  whole  of  his  real  and  personal  and  other  estates 
(subject  as  aforesaid)  to  his  wife  and  his  nephew,  E.  D.  Bryan,  and 
William  Powell,  upon  trust,  to  convert  the  same  into  money  and 
therewith  to  purchase  stock,  and  to  pay  the  dividends  to  his  wife 
for  life ;  and  from  and  after  her  decease  to  set  apart  and  stand 
possessed  of  the  sum  of  1,000{.  Three  per  Gent.  Reduced  Annuities, 
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upon  trust,  to  pay  the  interest  and  dividends  thereof  to  his  nephew  Re 

George  Charles  Davenport,  for  his  life ;  and  from  and  immediately  port's" 
after  his  decease,  in  case  the  said  G.  C.  Davenport's  wife  should  Tbust. 
survive  him,  to  pay  the  said  interest  and  dividends  to  her  for  her 
life,  for  her  own  sole  and  separate  and  exclusive  use  and  benefit ; 
and  from  and  after  the  decease  of  the  survivor  of  them,  upon  trust 
to  pay,  transfer,  and  divide  the  said  1,0002.  Bank  Annuities  unto, 
between,  and  among  all  and  every  such  one  or  more  of  the  children 
of  his  said  nephew  G.  G.  Davenport  as  shall  be  then  living,  in 
equal  shares  and  proportions,  as  tenants  in  common,  if  more  than 
one,  and  if  but  one,  then  the  whole  to  such  only  child  :  provided 
always,  and  the  testator  hereby  directed,  that,  ''  in  case  any  or 
either  of  the  said  children  should  depart  this  life  in  the  lifetime  of 
either  of  them  the  said  G.  C.  Davenport  and  his  said  wife,  leaving 
lawful  issue,  who  should  be  living  at  the  decease  of  the  survivor  of 
them,  the  issue  of  such  children  so  dying  should  be  entitled  to  the 
share  which  his,  her,  or  their  parents  would  have  been  entitled 
to  under  this  his  will,  in  case  be,  she,  or  they  had  survived  the 
said  G.  C.  Davenport  and  his  said  wife." 

The  testator,  having  given  other  legacies,  bequeathed  *the  residue  [  *^27  ] 
of  his  real  and  personal  estate  to  the  petitioners,  and  died  on  the 
80th  of  January,  1844.  The  will  was  duly  proved  on  the  14th  of 
the  March  following.  The  nephew,  G.  C.  Davenport,  died  in  May, 
1845,  a  bachelor,  but  leaving  five  children  by  a  woman  named 
Mary  Hand,  with  whom  he  had  cohabited  from  1886,  at  which  date 
he  was  twenty  years  of  age.  Upon  the  15th  of  June,  1852,  the 
testator's  widow  died ;  and  a  claim  having  been  made  to  the  legacy 
of  1,000Z.  by  Mary  Hand,  upon  the  13th  November,  1852,  the 
1,000Z.  stock  was  paid  into  Court  by  the  surviving  executor,  under 
the  Trustee  Belief  Act.  A  petition  was  shortly  afterwards  presented 
by  the  residuary  legatees  of  the  testator,  and  it  prayed  that  the 
stock  might  be  transferred  to  them  as  part  of  the  residue  of  the 
testator's  estates,  G.  C.  Davenport,  the  nephew,  never  having  been 
married. 

Upon  the  hearing  of  the  petition  on  the  22nd  of  December,  1852, 
the  a£Bdavits  of  Mary  Hand  and  the  aunts  of  G.  G.  Davenport,  the 
nephew,  deceased,  were  produced  on  behalf  of  Mary  Hand,  for  the 
purpose  of  showing  that  she  had  always  been  reputed  and  received 
by  the  members  of  the  testator's  family  as  the  wife  of  G.  G.  Daven- 
port ;  that  as  such  reputed  wife  she  had  visited  several  members  of 
such  family;  that  G.  G.  Davenport  was  in  the  habit  of  corresponding 
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Re  ^vith  the  testator ;  and  that  at  the  date  of  the  will  the  testator  must 

pobt'b"      liave  known  that  Mary  Hand  was  the  wife  or  reputed  wife  of  his 
Trust.       g^j^j  nephew ;  that  G.  C.  Davenport  was  frequently  alluded  to  by  the 
testator  as  having  a  wife  and  children. 

There  was  no  evidence  to  show  that  the  testator  had  ever  been 
personally  acquainted  with  the  reputed  wife  of  his  nephew,  or  was 
even  aware  of  her  Christian  name. 

Mr.  Malina  and  Mr.  SpnngdU  Thompson  for  the  residuary 


[  *128  ]  This  is  clearly  a  gift  to  the  wife  of  his  *nephew ;  and  if,  as  the 
fact  is,  the  nephew  had  no  wife,  the  gift  must  fail.  It  would  be 
contended  that  there  was  evidence  to  show  that  this  lady  was  the 
reputed  wife  of  the  testator's  nephew;  but  no  extrinsic  evidence 
was  admissible  to  explain  the  will  except  it  contained  some  x>fttent 
ambiguity,  for  which  there  was  no  pretence.  If  the  nephew  had 
afterwards  married  and  left  a  widow,  it  was  quite  clear  she  would 
have  become  entitled  to  the  legacy. 

But  secondly,  supposing  the  Court  should  be  of  opinion  that 
there  was  no  uncertainty  respecting  the  object  of  the  gift,  the 
bequest  must  fail  upon  another  ground.  It  was  well  settled,  that, 
where  a  legacy  was  given  to  a  person  under  a  particular  character, 
which  was  falsely  assumed,  and  which  alone  could  be  supposed  the 
motive  of  the  bounty,  the  legacy  must  fail :  KenneU  v.  Abbott  (l). 
Here  the  legatee  falsely  held  herself  out  to  the  testator  as  the  wife 
of  his  nephew.  She  had  never  been  personally  known  to  him;  and 
the  only  conceivable  motive  in  the  mind  of  the  testator  to  induce 
him  to  make  the  bequest,  was  her  falsely  assumed  character  of  the 
wife  of  his  nephew.  Upon  both  grounds  it  was  submitted  that  the 
gift  was  void. 

Mr.  Prendergast  appeared  for  the  mortgagee  of  one  of  the 
residuary  legatees. 

Mr.  Clmndless  for  the  reputed  wife  : 

There  could  be  no  doubt,  upon  the  evidence,  that  the  testator 

believed  the  legatee  was  the  wife  of  his  nephew,  but  the  bequest 

was  to  her,  not  in  her  character  of  wife  but  by  way  of  description, 

and  was  not,  therefore,  invalid  on  the  ground  of  uncertainty. 

[  *129  ]       There  was  nothing  to  show  that  the  lady  had  *ever  held  herself 

(1)  4  R.  R.  351  (4  Vee.  802). 
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out  to  the  testator  as  his  nephew's  wife  for  the  purpose  of  deception.  Be 

It  was  true,  that  the  Court  would  not  support  a  gift  to  a  person  pobt'b' 
who  had  assumed  a  false  character  with  a  view  to  practise  a  fraud ;  Tbust. 
but  it  was  otherwise,  where,  as  here,  from  circumstances  not 
moving  from  the  legatee,  the  description  is  inapplicable :  Kennell 
V.  Ahl)ott  (1).  The  mere  circumstance  of  the  legatee  being  known 
.  to  the  testator  in  a  character  that  was  not  really  her  own,  forms 
no  ground  for  invalidating  the  gift:  Rishton  v.  Cobb  (2).  It  was 
admitted  at  the  Bar  that  the  gift  to  the  children  could  not  be 
supported. 

The  Yice-Chancellob  : 

It  is  with  regret  that  I  feel  myself  unable  to  hold  that  these 
words  amount  to  a  good  gift  by  description.  Upon  the  evidence 
there  is  nothing  to  indicate  that  this  lady  was  personally  known  to 
the  testator,  or  known  to  him  in  such  a  way  as  to  lead  to  the 
inference  that  she  was  intended  when  he  refers  to  his  said  nephew's 
wife,  or  to  justify  the  Court  in  arriving  at  the  conclusion,  that  no 
other  person  but  this  lady  was  in  the  mind  of  the  testator  when  he 
framed  this  gift.  The  gift  to  the  children,  it  is  admitted,  cannot, 
upon  the  face  of  this  will,  be  construed  to  include  the  illegitimate 
children  of  the  testator's  nephew. 

Suppose,  for  example,  the  nephew  had  survived  the  testator,  and 
married,  and  afterwards  died,  there  would,  in  that  case,  be  in  exist- 
ence a  person  exactly  answering  in  every  respect  the  legatee 
described  in  the  will,  namely,  the  nephew's  wife.  Could  there  be 
a  doubt,  that,  under  these  circumstances,  that  wife  would  be  entitled 
to  the  legacy  ?  Yet,  according  to  the  construction  I  am  invited  to 
put  upon  this  will,  I  should  be  bound  to  declare  that  the  wife  of 
G.  C.  Davenport  did  not  answer  the  description  ^contained  in  the  [  •ido  j 
will,  but  that  this  poor  lady,  who,  it  is  conceded,  was  not  the  wife 
of  the  testator's  nephew,  is,  neyertheless,  accurately  described  as 
his  wife.  Much  as  I  regret  the  result,  I  am  bound  to  declare  that 
she  is  not  entitled  under  these  words  to  the  testator's  bounty. 

A  declaration  was  made  to  that  effect,  and  the  costs  of  all  parties 
ordered  to  be  paid  out  of  the  fund. 

(1)  4  R.  R.  351  (4  Vefl.  802).  (2)  48  E.  E.  256  (5  My.  &  Cr.  145). 
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1862.  GEICE  V.   FUNNELL. 


Dec^S. 


(1  Sm.  &  G.  130—132.) 


Stuart,  a  testator  bequeathed  one  moiety  of  his  personal  estate  to  pay  certain 

legacies,  and  then  to  pay  the  residue  of  that  moiety  to  J.  J.,  and  in  the 
t  ^^  J  event  of  the  death  of  J.  J.  in  the  lifetime  of  H.,  then  over ;  provided  if  J.  J. 

left  a  widow,  to  pay  to  her  200^,  part  of  the  monies  so  given  to  J.  J. 
By  a  codicil,  the  testator  revoked  the  gift  of  the  moiety  to  J.  J. :  Held,  that 
the  200/.  legacy  to  his  widow  was  revoked  by  the  revocation  of  the  gift  of 
the  monies  out  of  which  it  was  to  be  paid. 

The  bill  was  filed  on  the  2nd  of  February,  1850,  for  the  purpose 
of  administering  the  trusts  of  the  will  of  John  Johnson,  of  the 
county  of  Norfolk,  bearing  date  the  15th  of  November,  1880.  The 
testator,  having  appointed  his  daughter  Martha  Hill  executrix,  and 
Bichard  Funnell  executor,  of  his  will,  after  directing  payment  of 
his  debts  and  certain  legacies,  gave  the  residue  of  his  personal 
estate  to  his  executrix  and  executor,  upon  trust,  to  convert  the  same 
into  money,  and  to  pay  the  interest  and  dividends  thereof  to  his 
daughter  Martha  for  life;  and,  from  and  after  her  decease,  he 
directed  his  executor  to  divide  the  whole  into  equal  moieties,  and  as 
to  one  of  such  equal  moieties  to  pay  the  same  in  equal  fifth  parts 
among  certain  legatees  mentioned  in  the  will ;  and  out  of  the  other 
moiety  the  testator  directed  his  executor  to  pay  two  sums  of  1001. 
among  the  children  of  two  nieces,  and  to  pay  the  residue  of  such 
moiety  to  his  nephew  Joshua  Johnson  for  his  own  use  and  benefit ; 
and  in  the  event  of  the  death  of  his  said  nephew  without  issue,  in 
the  lifetime  of  him  the  said  testator  or  of  his  said  daughter  Martha 
Hill,  then  that  the  monies  so  given  to  his  said  nephew  should  be 
I  *131  ]  divided  among  the  children  of  his  said  nieces,  the  wives  of  ^Joseph 
Digby  and  William  T.  Trundell :  Provided  always,  that  in  case  the 
said  Joshua  Johnson  should  leave  a  widow,  who  should  be  living  at 
the  death  of  his  said  daughter  Martha  Hill,  then,  that  2002.,  part 
of  the  monies  so  given  to  the  said  Joshua  Johnson,  should,  upon  the 
decease  of  his  said  daughter,  be  paid  to  such  widow,  and  the  residue 
only  of  such  monies  be  divided  among  the  children  of  his  said 
nieces. 

By  a  codicil,  bearing  date  the  12th  of  April,  1882,  the  testator, 
reciting  that  by  his  will  he  had  directed  his  executor,  after  the 
decease  of  his  daughter,  to  divide  the  second  moiety  in  the  manner 
in  the  will  directed — that  is  to  say,  200/.  among  the  children  of  his 
nieces  Digby  and  Trundell,  and  to  pay  the  residue  of  such  last- 
mentioned  moiety  to  Joshua  Johnson, — revoked  the  said  bequests, 
and  directed  that  the  last-mentioned  moiety  should  be  sub-divided 
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into  three  equal  parts,  and  such  third  shares  be  paid  among  the        Gbiob 
children  of  his  nieces  Digby  and  Trundell,  and  his  nephew  Joshua     funotll. 
Johnson. 

The  testator  died  in  November,  1882,  and  his  will  was  proved  in 
1888;  Martha  Hill  died  on  the  14th  June,   1848;  and  Joshua 
Johnson  died  intestate,  and  without  issue,  on  the  20th  of  May,  ^ 
1842,  leaving  his  widow  him  surviving. 

Mr.  Swanstofif  and  Mr.  F.  T.  White,  for  the  plaintiff,  submitted, 
that,  the  whole  gift  of  the  second  moiety  being  revoked  in  the 
codicil,  including  the  gift  to  his  nephew  Joshua  Johnson,  the  legacy 
of  200{.  to  the  widow,  directed  to  come  out  of  the  residue  given  to 
the  nephew,  which  gift  was  afterwards  revoked,  was  necessarily 
revoked  also. 

Mr.  Athamisins  Cooke  appeared  for  a  defendant. 

Mr.  Lewitif  for  the  widow  of  Joshua  Johnson : 

The  whole  scope  of  the  will  is  to  give  the  estate  in  moieties  in 
*the  first  instance,  and  afterwards  to  distribute  such  moieties  [  *132  ] 
among  the  legatees.  In  pursuing  this  design,  the  will  gives  a  por- 
tion of  the  second  moiety  among  the  testator's  nieces  and  their 
children,  another  portion  to  his  nephew;  and  he  then  employs 
direct  words  of  gift  in  favour  of  the  widow. 

It  is  true,  that  in  the  codicil  the  testator  revokes  the  gift  of  that 
particular  portion  of  his  estate  to  his  nephew,  but  he  substitutes  in 
its  room  another  gift  of  a  portion  of  the  same  second  moiety,  not 
greatly  differing  from  the  first.  The  testator  does  not,  indeed,  in 
the  codicil,  repeat  the  gift  of  2001.  to  the  widow  of  Joshua  Johnson, 
because  he  had  not  in  the  codicil,  at  least  expressly,  revoked  it. 
There  was  nothing  in  either  will  or  codicil  to  cut  down  the  direct 
gift  to  Mrs.  Johnson. 

The  Vice-Ghancellor  : 

The  testator  sets  apart  one  moiety  of  his  estate,  minus  two 
legacies,  for  the  benefit  of  his  nephew  Joshua  Johnson;  and  he 
directs,  in  the  event  that  has  happened,  that,  out  of  the  residue 
given  to  the  nephew,  a  sum  of  2002.  shall  be  paid  to  his  nephew's 
widow.  Then,  by  a  codicil,  he  revokes  the  whole  of  that  gift  to  the 
nephew,  out  of  which  the  widow's  legacy  was  directed  to  be  paid. 
I  think  a  revocation  of  the  first  gift  necessarily  implies  a  revocation 
of  the  gift  to  the  widow. 
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t8R3.  MAY  V.  BIGGENDEN. 

•'^J!:!^  (1  Sm.  &  G.  133-137 ;  S.  C.  22  L.  J.  Ch.  429.) 

Under  the  39th  section  of  15  &  16  Vict.  c.  86,  the  Court  had  no  authority 
to  issue  a  subpcsna ;  the  mode  of  proceeding  under  that  section  was  by  au 
order,  at  the  hearing  of  the  cause. 


1SS3-  SMITH  V.  HARWOOD. 

Jan.  13. 
(1  Sm.  &G.  137.) 

Au  original  petition  having  been  lost,  the  Court  allowed  the  cjpy  left  for 
the  Judge  to  be  filed. 


1853.  ROBERTS  V.  COLLETT. 

"'tlli®'  (1  Sm.  &  G.  138—139.) 

In  a  suit  by  an  executor  to  administer  his  testator's  estate,  where  the 
fund  to  be  administered  was  divisible  in  equal  shares  among  many  persons 
ascertained  by  the  Master,  the  Court  ordered  the  apportionment  to  be  made 
by  affidavit  at  the  hearing. 


^^^  SMITH  V.  ROBINSON. 

Jan.  20. 
(1  Sm.  &  G.  140-142 ;  S.  0.  22  L.  J.  Ch.  482.) 

In  foreclosure  proceedings  a  sale  was  not  ordered  under  the  48th  section  of 
15  &  16  Vict.  c.  86,  in  the  absence  of  the  owners  of  the  equity  of  redemption, 
but  a  time  was  fixed  for  payment,  and,  in  default  thereof,  a  sale  was 
directed. 

[See  now  the  Conveyancing  Act,  1881,  s.  25,  and  see  Order  LI.,  r.  1a.] 


1863.  FFOOKS   V.   The   SOUTH   WESTERN    RAILWAY 

Jan.  13, 14.  ^^,..^  .  ^,^^ 

—  COMPANY  (1). 

®V.^C.'^'  (1  Sm-  &  ^'  142—168 ;  S.  C.  17  Jur.  365.) 

[  1^^  ]  An  incorporated  Bail  way  Company,  having  powers  within  a  fixed  time 

to  complete  a  branch  line,  commenced,  but  afterwards  by  a  vote  of  the 
proprietary  suspended  for  a  time,  the  works.  Before  their  powers  expired, 
the  works,  on  a  resolution  of  the  shareholders,  were  resumed,  and  actively 
prosecuted.  After  the  lapse  of  nearly  a  year,  the  powei-s  having  then 
expired,  and  the  branch  railway  still  being  unfinished,  two  shareholders,  on 
behalf  of  themselves  and  the  other  shareholders,  filed  a  bill  to  restrain  the 
further  prosecution  of  the  works.     On  a  motion  for  an  injunction  :  Held, 

(1)  In    Ashlmry  v.    Wation    (1885)  which  might  exist  against  the  trans- 

30  Ch.  D.  at  p.  386,  Fry,  L.  J.  doubted  feror,  but  it  was  not  necessary  there 

whether  a  transferee  of  shares  would  to  determine  the  point. — ^O.  A.  S. 
take  subject  to  any  personal  equity 
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that  the  plaintiffs,  having  been  aware  of  the  intention  to  construct  the        Ffooks 
line,  and  not  having  applied -with  diligence,  the  Court  would  not  grant  the  «. 

injunction.  wSSk 

A  shareholder,  who  had  acquiesced  in  the  recommencement  of  the  works,    ^^j^i^wat  Co. 
afterwards  sold  his  shares  to  a  purchaser,   who  objected  to  the  further 
prosecution  of  the  works:   Held,  that  the  purchaser  was  bound  by  the 
acquiescence  of  his  vendor  (1). 

SemUcy  the  Court  will  not  as  a  rule  interfere  at  the  instance  of  a  member 
of  a  rival  Company  who  has  bought  shares  in  another  Company  in  order 
to  oppose  the  Company  into  which  he  has  intruded  (2). 

The  bill  was  filed  on  the  16th  of  December,  1852,  by  John 
Ffooks  and  William  Dingley,  of  Sherborne,  in  the  county  of  Dorset, 
on  behalf  of  themselves  and  all  other  the  shareholders  in  the 
London  and  South  Western  Railway  Company,  not  being  directors, 
against  all  the  directors  (3)  and  the  Company,  as  defendants. 

Upon  the  13th  and  14th  of  January,  1858,  the  Court  was  moved, 
on  behalf  of  the  plaintiffs,  for  an  injunction,  in  the  terms  of  the 
notice  of  motion,  to  restrain  the  directors  by  name,  and  the  Com- 
pany as  a  defendant,  from  completing  or  further  carrying  on  all  or 
any  of  the  works  of  the  said  Railway  Company  from  Basingstoke 
to  Salisbury,  and  from  applying  any  of  the  monies  of  the  Company 
in  80  completing  or  carrying  on  such  works,  and  also  from  ^entering  [  *i43  ] 
into  or  signing  on  behalf  of  the  Company  any  contract  with  any 
contractor  or  other  person  for  such  completing  or  carrying  on  of  the 
said  works  ;  and  that  the  Company  might  be  restrained  from  sanc- 
tioning any  such  agreement  or  arrangement  for  completing  or 
further  carrying  on  as  aforesaid ;  and  that  the  directors  might  be 
ordered  personally  to  pay  the  costs  of  the  motion. 

The  bill  stated,  that,  in  1846,  an  Act  was  passed  by  the  Legis- 
lature, which  embodied  in  it  the  Lands  and  Railways  Clauses 
Consolidation  Acts,  authorising  the  Company  to  construct  a  railway 
from  near  Basingstoke  to  Salisbury ;  and  that  it  was  by  such  Act 
provided  (s.  11),  ''  That  such  railway  and  the  works  thereof  should 
be  completed  within  three  years  from  the  date  of  the  passing  of  the 
said  Act ;  and  that,  on  the  expiration  of  such  period,  the  powers 
given  by  the  said  Act  should  cease,  except  as  to  so  much  of  the 
railway  as  should  then  be  completed."  The  bill  further  stated, 
that,  in  1849,  a  second  Act  was  passed,  extending  the  Company's 
powers  for  the  compulsory  purchase  of  land  for  a  period  of  two 

(1)  See  note  on  p.  350.  (1868)  L.  R.  3  Ch.  at  p.  3oS.— O.  A.  S. 

(2)  Upon  this  point  see  the  cases  (3)  The  name  of  Mr.  Chaplin  was 
referred  to  by  the  Lord  CHA^^0EIXOR     inadyertentl;  omitted. 

in  Bloaoam  v.  The  Mttropolitan  Bail,  Co, 
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Ffooks  years  from  the  date  of  the  Act,  with  a  provision,  that,  after  the 
South  expiration  of  that  period,  such  powers  so  given  should  cease,  except 
Westbrk  as  to  so  much  of  the  said  works  as  should  be  then  completed.  That 
such  period  so  granted  had  long  expired,  but  that  the  said  line  was 
still  unfinished.  That  the  defendants  were  the  directors,  and  had 
the  custody  of  the  common  seal,  and  control  over  the  funds  of  the 
said  Company ;  and  that,  though  the  powers  given  by  the  Act  had 
long  since  expired,  they  had,  nevertheless,  recommenced  the  works, 
and  were  about  to  enter  into  contracts  for  the  purpose  of  construct- 
ing such  branch  line  of  railway.  That  the  plaintiffs  had  in  vain 
requested  the  said  directors  to  desist  from  such  construction  of 
the  line;  and  on  the  2nd  of  December,  1852,  had  caused  their 
solicitors  to  serve  a  notice  upon  such  directors,  that,  unless  they 
gave  forthwith  an  undertaking  to  abandon  their  intention  of  making 
[  •144  ]  such  line,  a  bill  would  *be  filed  in  the  Court  of  Chancery  to  restrain 
them  from  so  doing ;  that  no  such  undertaking  had  been  given  by 
the  directors,  but  that,  on  the  contrary,  they  intended  to  continue 
the  construction  of  such  branch  railway  and  the  works  thereof. 

The  bill  therefore  prayed,  first,  that  it  might  be  declared  that  it 
was  not  within  the  powers  of  the  Company  to  complete  or  further 
carry  on  the  works  of  the  said  railway  from  Basingstoke  to  Salis- 
bury, and  that  the  funds  of  the  Company  cannot  be  lawfully  applied 
to  such  purpose. 

Secondly,  That  the  directors  might  be  restrained  from  doing  any 
act  with  a  view  to  the  construction  of  such  branch  railway. 

Thirdly,  That  they  might  be  declared  personally  responsible  for 
all  monies  expended  by  them  with  a  view  to  the  construction  of 
such  branch  line,  subsequently  to  the  expiration  of  the  powers  given 
by  the  Acts. 

Fourthly,  That  the  defendant,  the  South  Western  Railway  Com- 
pany, might,  in  like  manner,  be  restrained  from  sanctioning  any 
act  with  a  view  to  the  construction  of  such  branch  line. 

Fifthly,  And  for  further  relief,  &c.,  &c. 

It  appeared  from  the  affidavits  made  for  and  against  the  applica- 
tion, that,  [in  January,  1847,  the  directors  entered  into  a  contract 
with  Mr.  Thomas  Brassey  for  constructing  the  whole  of  the 
proposed  line  and  works  (with  an  immaterial  exception),  for  a 
sum  of  380,000/.  In  the  autumn  of  1847,  in  consequence  of  the 
depressed  state  of  the  money  market,  the  works  on  the  Basingstoke 
and  Salisbury  branch  (with  others),  were  first  slackened,  and  after- 
wards, in  the  autumn  of  1848,  totally  suspended.    This  fact  was 
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formally  announced  to  the  shareholders  at  a  special  general  meeting      Fvooks 
held  in  November,  1848.    At  the  half-yearly  general  meeting  held       south 

on  the  15th  of  February,  1849,  a  draft  of  a  bill  for  extendinff,  for  ^Westbrk 

"  ^'  Railway  Co, 

two  years,  the  powers  of  the  Company  to  acquire  land  for  the  con- 
struction of  the  Basingstoke  and  Salisbury  Railway  was  submitted 
to  the  consideration  of  the  meeting,  and  approved 'of,  and  the  bill 
subsequently  became  the  London  and  South  Western  Extension 
of  Powers  Act  (1849)]. 

At  each  of  the  half-yearly  general  meetings  held  in  1847-8-9,  [  ^^^  1 
1850,  up  to  August,  1851,  the  course  taken  by  the  directors,  in 
reference  to  the  formation  of  the  contract  *with  Mr.  Brassey,  the  [  ♦147  ] 
commencement  of  the  works,  their  subsequent  suspension  and 
abandonment,  and  the  expenditure,  amounting,  up  to  the  80th 
of  June,  1851,  to  275,4812.,  was  sanctioned  by  the  proprietary,  in 
resolutions  moved  and  passed  at  the  different  meetings.     *    *    * 

A  special  general  meeting  of  the  proprietors  was  convened  on 
the  16th  of  December,  1851,  for  the  purpose  of  considering,  inte^- 
alia,  the  expediency  of  resuming  the  works,  and  completing  the 
Basingstoke  and  Salisbury  Extension  line;  and,  in  the  report 
submitted  to  the  proprietors  on  that  occasion,  the  directors  recom- 
mended, in  the  event  of  the  extension  from  Salisbury  to  Exeter 
being  sanctioned,  that  the  proprietors  should  contemplate  the 
completion  of  the  Basingstoke  and  Salisbury  line.  At  that  meeting, 
a  resolution  was  passed  for  appointing  a  committee  of  shareholders 
to  consider  the  proposals,  and  the  meeting  was  adjourned  until  the 
28rd  of  December,  1851 ;  and  on  that  date,  the  committee  previously 
appointed  made  their  report,  [which  was  adopted,  recommending  the 
Company  to  complete  as  a  single  line,  that  portion  of  railway  which 
lies  between  Basingstoke  and  Andover] . 

The  directors,  in  pursuance  of  the  recommendation  of  the  com-  [  148  ] 
mittee,  entered  into  negotiation  with  Mr.  Brassey  for  the  resumption 
of  the  works  ;  and  that  gentleman  having  offered  to  complete  the 
line  for  the  sum  of  74,0002.  over  and  above  what  he  had  already  been 
paid,  in  lieu  of  a  balance  of  115,0002.  to  which  he  was  entitled  under 
the  original  contract,  the  directors  notified  to  him,  on  the  16th  of 
January,  1852,  that  his  offer  had  been  accepted.  A  half-yearly 
general  meeting  was  held  on  the  12th  of  February  following,  when 
the  sums  of  money  expended  on  the  line  between  June  and 
December,  1851,  was  stated  to  amount  to  8,1492.  2«.  6d.  In  the 
report  then  read,  the  directors  announced  to  the  meeting  their 
arrangement  with  Mr.  Brassey  for  completing   the   works   from 

R.B. — ^VOL.  xcvi.  28 
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Ffooks  Basingstoke  to  Andover  as  a  single  line,  at  a  reduced  cost  of  74,000/. 
South  "  ^^®  works  (it  was  stated)  are  therefore  recommenced.  In  regard 
Westbbk  to  the  remaining  portion  of  the  line  between  Andover  and  Salisbury, 
the  directors  are  pursuing  the  inquiry  recommended  in  the  com- 
mittee's report,  as  to  obtaining  the  lowest  estimate  at  which  the 
works  between 'those  places  can  be  completed."  The  report  was 
adopted  without  objection. 

At  the  next  half-yearly  general  meeting,  on  the  17th  of  August, 
1852,  a  further  sum  of  9,0082.  was  charged  in  respect  of  the 
Basingstoke  and  Andover  Bailway ;  and  the  directors  announced  to 
the  meeting  that  the  works  from  near  Basingstoke  to  Andover, 
which  were  resumed  at  the  express  recommendation  of  the  committee 
[  *H9  J  of  shareholders  *in  their  report  of  the  22nd  of  December,  1851, 
were  in  active  operation. 

The  report,  so  far  as  related  to  the  Basingstoke  and  Andover 
Bailway,  was  accordingly  adopted  by  a  resolution. 

The  works  between  Basingstoke  and  Andover  were  consequently 
resumed  by  Mr.  Brassey  on  the  28th  of  January,  1852,  several 
hundred  men  being  employed  thereon ;  and  were  continued  with 
activity  up  to  the  present  time. 

As  to  the  land  required  for  the  whole  line,  nearly  the  whole  of 
the  notices  had  been  served ;  and  of  that  portion  of  land  between 
Basingstoke  and  Andover,  out  of  about  193  acres  necessary  for 
the  works,  148  had  been  acquired  by  the  Company, — the  whole 
purchase-money  for  which  had  been  paid  or  deposited  under  the 
Act,  except  one  sum  of  8042.  The  loss  to  the  Company  that  would 
result  from  now  abandoning  and  subsequently  resuming  the  works 
between  Basingstoke  and  Andover  was  stated  in  Mr.  Brassey's 
affidavit  to  be  not  less  than  10,0002. 

The  plaintiff,  Mr.  John  Ffooks,  became  a  holder  of  one  502.  share, 
by  purchase  from  a  Mr.  Slade,  upon  the  18th  of  October,  1852 ; 
the  other  plaintiff  William  Dingley  purchased  fifty  one-third 
shares,  value  162.  188.  4d.  each,  which  were  allotted  to  him  upon 
the  22nd  of  December,  1846,  and  upon  each  of  which  he  had  paid 
112. 18«.  4(2.  leaving  three  calls  still  due  on  each.  Both  the  plain- 
tiffs were  residents  at  Sherborne,  and  deposed  that  their  object  in 
taking  shares  in  the  Company  was  to  promote  railway  communica- 
tion between  that  place  and  the  metropolis. 

Both  admitted  that  they  were  subscribers  to  a  projected  railway 
from  Basingstoke  to  Salisbury  in  connexion  with  the  Basingstoke 
and  Reading  branch  of  the  Great  Western  Railway,  for  which  the 
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bill  was  then  before  Parliament:  Mr.  Ffooks  to  the  amount  of      Ffooks 
1,200/.,  on  which  he  had  paid  120Z.     But  both  the  plaintiffs  deposed       south 
that  they  were  not,  nor  had  they  had  any  intention  of  becoming,  r^^^^y  co 
such  subscribers  at  the  date  of  the  filing  of  the  bill. 

There  was  no  evidence  to  shew  whether  or  not  the  plaintiffs       [  150  ] 
individually,  or  those  to  whose  rights  they  had  succeeded,  had  ever 
attended  or  taken  part  in  the  proceedings  at  the  several  meetings 
held  under  the  Acts. 

Mr,  Malins  and  Mr.  F.  J.  Wood : 

*  *  It  is  contended,  that,  this  Company  having  acquired  all 
or  nearly  all  the  land  between  Basingstoke  and  Andover,  they  are 
at  liberty  to  deal  with  it  as  their  property ;  but  even  assuming,  for 
argument  sake,  as  the  fact,  that  all  the  land  so  far  as  Andover  has 
been  acquired  by  the  Company,  the  prosecution  of  the  works  would 
still  remain  illegal.  It  is  clear  that  the  possession  of  the  land 
would  not  entitle  the  Company  to  violate  either  public  or  private 
rights.  In  this  railway,  four  public  roads  must  be  crossed  at  a 
level,  which  the  Bailway  Company  dare  not  now  attempt  without 

the  risk  of  an  indictment.  *  *  A  railway  from  Basingstoke  to  [  151 1 
Andover  is  not  identical  with  a  railway  from  the  same  place  to 
Salisbury.  The  object  is  different ;  the  means  of  effecting  it,  the 
liabilities,  the  expenditure,  the  receipts,  the  chances  of  success  are 
all  materially  different.  A  railway  to  stop  short  at  Andover  is  not 
that  thing  for  the  promotion  of  which  the  shareholders  in  this 
Company  have  subscribed :  [Cohen  v.  Wilkinson  (1),  Coleman  v. 
The  E<isteim  Counties  Railway  Company  (2),  Salomons  v.  Laing  (3), 
Great  Western  Railway  Company  v.  Rushout(^)y  Munt  v.  The 
Shreicsbury  and  Chester  Railway  Company  (5).  The  plaintiffs  have 
a  right  to  restrain  the  doing  of  these  unlawful  acts ;  Natiisch  v. 
Irving  (6),  Beman  v.  Rufford  (7),  and  Graham  v.  The  Birkenhead, 
Tjancaster,  and  Cheshire  Railway  Company  (8)]. 

Mr.  Bacon,  Mr.  Follett,  and  Mr.  Wickens  for  the  defendants :  f  152  ] 

*  *     There  are  no  cases  to  be  found  in  which  this  Court  has       [  154  ] 
interposed  by  injunction  upon  the  mere  ground  that  the  Act  has 
expired,  but  there  are  several  authorities  to  show,  that,  where  the 

(1)  85  R.  B.  47  (I  Mac.  &  G.  481).  (5)  88  R.  R.  403  (13  Beav.  1). 

(2)  76  B.  B.  78  (10  Beav.  1).  (6)  76  B.  B.  54  (2  Coop.  t.  Cott.  358). 

(3)  85  B.  B.  107  (12  Beav.  353).  (7)  89  B.  B.  184  (I  Siin.  N.  S.  550). 

(4)  90  B.  B.  87  (5  De  G.  &  Sm.  (8)  86  B.  B.  50  (2  Mao.  &  G.  146). 
290). 
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party  applying  has  acquiesced  in  the  acts  of  which  he  afterwards 
complains,  or  where  the  balance  of  convenience  is  against  inter- 
ference, the  Court  will  hold  its  hand :  ^Graham  v.  The  Birkenhead 
Lancaster,  and  Cheshire  Railway  Company  (0,  Kent  v.  Jaclcson  (2)]. 
In  this  case,  the  balance  of  convenience  being  against  the 
application,  this  Court,  in  the  exercise  of  its  discretionary  power, 
will  not  interpose  by  way  of  injunction.  Lastly,  the  plaintiffs  not 
having  used  due  diligence,  or  assigned  a  sufficient  ground  for  the 
delay,  are  deprived  of  the  right  to  obtain  the  assistance  of  a  court 
of  equity. 

Mr.  Malins,  in  reply,  [cited  Winch  v.  The  Chester  and  Birken- 
head Railway  Company  (3),  Coleman  v.  The  Eastern  Counties 
Railway  Company  (4),  Cohen  v.  Wilkinson  (5),  Munt  v.  The 
Shrewsbury  and  Chester  Railtvay  Company  (6\  Beman  v. 
Rvford(1),  Salomons  v.  Laing  (8)  ]  : 

The  only  question  the  Court  would  entertain  was,  whether  the 
plaintiff  was  a  shareholder,  and  whether  the  act  sought  to  be 
restrained  was  illegal. 


(The  Vice  Chancellob  :  The  effect  of  these  decisions  seems  to 
be  this,  that  the  mere  circumstance  of  the  plaintiff  being  a  member 
of  a  rival  Company  will  not,  in  a  case  proper  for  the  interference 
of  the  Court,  disentitle  him  to  relief.) 

[  158  ]  *  ♦  It  was  illegal  to  apply  the  funds  for  any  purpose  other  than 
that  for  which  they  were  subscribed :  The  Great  Western  Railway 
Company  v.  Rushout(9),  Stevens  v.  The  South  Devon  Railway 
Company  (lo),  Bagshaw  v.  The  Eastern  Counties  Union  Railway 
Company  (li).     *     ♦     * 


[  159  ]       The  Vice-Chanoellor  : 

The  plaintiffs  by  their  bill  ask  the  Court  to  restrain  the 
Company  from  applying  its  funds  for  completing  the  line  of 
railway  from  Basingstoke  to  Salisbury  through  Andover — that  is, 
to  restrain  the  Company  from  applying  those  funds  to  a  purpose  to 


(1)  86  R.  R  60  (2  Maa  &  Qt.  146— 
157). 

(2)  92  B.  B.  139  (14  Beav.  384). 

(3)  90  B.  B.  145  (5  De  G.  &  Sm.  562). 

(4)  76  B.  B.  78  (10  Beav.  1). 

(5)  80  R.  B.  47  (1  Mac.  &  G.  481). 


(6)  88  R  B.  403  (13  Beav.  1). 

(7)  89  B.  B.  184  (1  Sim.  N.  S.  650). 

(8)  85  B.  B.  107  (12  Beav.  363). 

(9)  90  B.  B.  87  (6  De  G.  &  Sm.  290). 

(10)  88  B.  R.  418  (13  Beav.  48). 

(11)  7  Hare,  114 ;  2  Mac.  &  G.  389. 
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which  they  were  dedicated  by  the  agreement  between  the  share-      Ffooks 
holders,  sanctioned  by  Act  of  Parliament.  south 

The  single  ground  on  which  the  plaintiff's  case  rests  is,  that  the  b][^^^^o 
time  limited  by  Parliament  for  the  completion  of  *the  work  and       [  ♦leo  ] 
the  exercise  of  the  parliamentary  power  has  expired,  and  that, 
therefore,  to  proceed  with  the  undertaking  is  illegal. 

The  defendants  insist  that  the  illegality  asserted  by  the  bill  is 
not  such  as  to  justify  the  interference  of  the  Court;  that  one  of  the 
two  plaintiffs  (who  sue  not  only  for  themselves,  but  affect  to  seek 
relief  on  behalf  of  all  the  other  shareholders,)  has  acquiesced  in  the 
proceedings  which  he  now  seeks  to  restrain ;  and  that,  after  the 
contracts  which  have  been  entered  into  and  in  the  present  state  of 
the  works,  on  the  balance  of  convenience  and  injury  between  the 
granting  and  refusing  the  injunction,  the  injury  and  loss  which 
would  be  caused  by  the  injunction  would  be  so  great  that  it  ought 
to  be  refused. 

The  Act,  which  authorised  the  construction  of  this  line,  passed  in 
1846,  and  limited  the  time  for  the  completion  of  the  works  to  five 
years  from  the  passing  of  that  Act ;  and  the  compulsory  powers  for 
the  purchase  of  land  are  limited  to  a  period  of  three  years  from  the 
day  when  the  Act  passed,  that  is,  till  1849. 

By  an  Act  of  1849,  which  recites  an  intention  to  grant  a  longer 
period  for  the  completion  of  the  works,  the  time  for  exercising  the 
compulsory  powers  for  acquiring  land  is  extended  for  two  years ; 
but,  contrary  to  the  recited  intention  of  the  Legislature,  and 
probably  by  a  slip  in  the  language,  the  time  for  completing  the 
works  is  abridged,  from  the  Idth  of  August,  1851,  Ut  the  26th  of 
June,  1851,  instead  of  being  extended  to  the  13th  of  August,  1853, 
which  would  have  been  the  period  corresponding  to  the  intention 
recited  in  the  Act. 

In  the  month  of  November,  1848,  the  whole  of  the  land  for  the 
construction  of  the  line  and  works  from  Basingstoke  to  Andover 
had  been  purchased,  and  a  considerable  part  actually  conveyed; 
and,  as  to  the  rest,  the  purchase  moneys  had  been  deposited  by  the 
Company. 

So  early  as  in  1847,  a  contract  under  the  powers  of  the  Act  for  [  lei  l 
the  construction  of  the  whole  line  had  been  made  with  Mr.  Brassey ; 
and  this  contract,  he  insists,  is  still  a  valid  contract,  subject  only 
to  some  subsequent  variation.  Large  sums  have  been  paid  to  him 
under  his  contract.  Works  under  this  contract,  begun  long  before 
the  expiration  of  the  parliamentary  period  for  the  completion  of 
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Ffooks  the  works,  have  been  proceeded  with,  and  are  now  in  progress. 
South  These  works  were  suspended  in  1848  for  the  convenience  of  the 
Bail^^ly^Co.  shareholders,  in  consequence  of  the  stale  of  the  money  market; 
but  the  contractor  resumed  the  works  in  January,  1852,  at  the 
instance  of  the  shareholders,  and  on  a  modification  of  the  contract, 
which  was  agreed  to  on  the  terms  that  the  original  contract  should, 
in  other  respects,  remain  in  force. 

It  appears,  that,  since  February,  1852,  many  hundreds  of  men 
have  been  employed,  and  are  still  employed,  on  the  works,  and 
that  large  sums  of  money  have  been  paid  by  the  Company  to  the 
contractor  in  respect  of  the  works  since  February,  1852,  and  large 
sums  are  still  due  to  him.  Till  the  notice  stated  in  the  bill,  and 
dated  on  the  2nd  of  December,  1852,  no  objection  seems  to  have  been 
made  on  the  part  of  any  shareholder  to  the  prosecution  of  the  works. 

Tlie  case  cannot  be  treated  as  one  of  any  irreparable  injury  to 
the  plaintiff  if  the  injunction  is  refused.  On  the  other  hand,  the 
extent  of  inconvenience  and  injury  and  loss  to  the  shareholders,  if 
the  works  were  now  suddenly  stopped,  would  be  very  great.  Where 
the  acts  complained  of  are  within  the  terms  of  the  contract  of  the 
shareholders  inter  se,  and  are  not  in  themselves  unlawful  acts, 
there  must  be  something  very  extraordinary  to  induce  the  Court  to 
interfere,  even  if  the  balance  of  inconvenience  was  greater  than  it 
appears  to  be  in  this  case. 

The  case  of  the  plaintiffs,  however,  was  argued  with  great  con- 

r  *162  ]      fidence  on  the  strength  of  various  authorities.     It  *is  therefore 

necessary  to  consider  the  weight  and  bearing  of  these  authorities, 

in  order  to  ascertain  the  principles  on  which  this  case  ought  to  be 

decided. 

No  doubt  it  is  true,  as  a  general  principle,  that  the  majority 
cannot  bind  the  minority  in  a  joint-stock  Company  as  to  an  act 
not  within  the  common  contract,  if  it  be  an  act  to  extend  the 
liability  of  the  whole  body  in  a  way  not  contemplated  by  the  con- 
tract, as  in  borrowing  money  to  extend  the  capital,  where  the 
amount  of  capital  was  limited  by  the  contract:  Burniester  v. 
A^orm(i).  But  although  this,  generally  speaking,  is  the  law  as 
to  joint-stock  Companies,  unincorporated  and  unconnected  with 
public  duties  or  interests,  it  has  not  been  applied  to  corporate  Com- 
panies for  a  public  undertaking,  involving  public  interests  and 
public  duties  under  the  sanction  of  Parliament.  In  such  cases,  the 
Court  of  Chancery  has  permitted  the  use  of  the  corporate  seal  and 

(1)  6  Ex.  796. 
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the  moneys  of  the  Company,  to  obtain  the  sanction  of  Parliament      Ffookb 
to  purposes  materially  altering  the  interests  of  the  shareholders       south 
according  to  the  contract   inter  se :   Stevens  v.  The  South  Devon  jJilwayCo 
Bailway  Company  (i).    Therefore,   what  has   been  laid  down  in 
several  cases,  as  to  the  rights  of  a  single  shareholder,  or  a  few,  to 
make  all  the  others,  of  whose  acts  the  bill  may  complain,  join  with 
him  in  seeking  relief  against  their  own  acts,  provided  those  acts  be 
inconsistent  with  the  contract  or  law  of  the  partnership  inter  se, 
must  be  taken  as  subject  to  many  qualifications,  and  requiring 
much  caution  and  consideration. 

In  the  present  case,  it  has  not  been  clearly  shown,  that  the 
exercise  of  the  powers  given  by  the  Act  is  necessary  to  complete  the 
railway.  If  all  the  land  has  been  obtained,  it  does  not  appear  that 
any  illegal  act  is  in  progress,  or  is  threatened  by  the  defendants. 
No  ground  appears  for  asking  the  interference  of  the  Court,  except 
the  ^expiration  of  the  time  fixed  by  the  literal  interpretation  of  the  L  *^^^  ] 
Act,  the  words  of  which  are  contradictory  to  the  recited  intention 
as  to  the  extension  of  time  for  the  completion  of  the  works. 

But,  even  if  it  were  clear  that  the  time  fixed  by  Parliament  for 
completing  the  works  had  expired,  it  by  no  means  follows  that  all 
the  works  are  to  be  suspended. 

If,  before  the  expiration  of  the  time  fixed  by  Parliament  for  the 
completion  of  the  works  and  for  the  exercise  of  the  Parliamentary 
powers,  all  the  land  necessary  for  the  works  had  been  obtained  and 
the  other  powers  exercised  so  far  as  necessary,  so  that  no  further 
assistance  was  required  from  the  Legislature,  for  the  construction 
of  the  railway,  the  re-commencement  of  the  works  and  entering 
into  contracts  for  carrying  on  and  completing  them,  and  using  the 
funds  of  the  Company  for  that  purpose,  these,  being  the  only  acts 
complained  of  by  this  bill,  so  far  from  being  in  themselves  any 
infringement  of  the  obligations  which  bind  the  shareholders  inter  se, 
are  in  fulfilment  of  those  obligations,  and  free  from  any  illegality 
in  that  respect.  As  regards  what  is  called  the  contract  with  the 
public,  of  which  a  part  is  the  completion  of  the  railway  for  public 
convenience,  and  also  as  regards  the  rights  of  the  landowners,  the 
completion  of  the  railway  has  been  called  a  part  of  the  considera- 
tion to  which  they  are  entitled  in  respect  of  their  land  which  has 
been  taken,  and  therefore  one  of  the  grounds  on  which  it  has  been 
held  at  law  that  a  mandamus  should  be  granted,  it  cannot  well  be 
held,   that  the  expiration    of    the    parliamentary  period  for  the 

(1)  88  £.  B.  418  (13  Beav.  48). 
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FF00K8      completion  of  the  work  is  enough  of  itself  to  stamp  with  illegality 

South       ^^^  proceedings  to  complete  the  railway.    Yet,  on  the  averments  in 
Bailwat  Co.  *^^®  ^^^'  there  is  nothing  to  sustain  the  illegality  of  the  acts  sought 
to  be  restrained,  but  that  they  are  acts  done  after  the  expiration  of 
the  time  fixed  by  Parliament  for  the  completion  of  the  railway. 

[  164  ]  As  to  the  consequences  of  the  injunction  and  its  injury  with 

reference  to  contracts  entered  into  by  the  Company  for  the  perform- 
ance of  the  works  sought  to  be  restrained,  there  is  ample  authority 
in  the  case  otHawkes  v.  The  Eastern  Counties  Railway  (1),  supported 
by  a  plain  principle  of  law,  that  the  expiration  of  the  parliamentary 
period  for  completing  the  works  is  no  defence  to  the  specific 
performance  by  the  Company  of  its  contracts. 

In  the  present  case,  the  defendants  have  given  evidence  to  show 
that  the  plaintiffs  have  come  too  late,  and  are  bound  by  their 
acquiescence  in  the  acts  complained  of. 

There  can  be  no  doubt  of  the  soundness  of  the  principle,  that  the 
directors  and  the  majority  of  a  Company  may  be  restrained  from 
employing  money  subscribed  for  one  purpose  in  prosecution  of 
another,  however  advantageous.  That  is  a  general  principle, 
founded  on  the  law  of  contract ;  but,  like  other  general  principles, 
it  is  subject  in  its  application  to  many  qualifications.  Acquiescence 
by  those  who  complain  of  the  violation  of  the  principle  will  induce 
the  Court  to  refuse  relief — even  less  than  express  acquiescence  will 
exclude  the  right  to  relief.  Lord  Cottbnham  held,  in  Graliam  v. 
The  Birkenhead  Railway  Company  (2),  that  any  member  of  the  Com- 
pany knowing  that  a  misapplication  of  the  funds  was  intended,  and 
not  coming  with  diligence  to  assert  his  right,  thereby  gave  rise  to 
a  new  equity  against  himself,  depriving  him  of  the  right  to  prevent 
the  Company  from  doing  what  was  contrary  to  a  pre-existing  general 
right  of  the  shareholders. 

Besides  these,  there  are  other  difficulties  in  the  plaintiff's  case. 
The  frame  of  this  suit,  although  it  was  supported  at  the  Bar  by  a 
reference  to  some  authorities,  seems  to  me  objectionable.    The 

[  *165  ]  views  expressed  by  Lord  Cottbnham,  *in  the  latest  and  most 
valuable  of  his  decisions  on  questions  of  this  kind,  seem  inconsistent 
with  the  notion  that  this  bill  is  properly  framed. 

The  plaintiff,  who  would  be  bound  by  his  own  acquiescence  or 
laches,  associates  with  himself  as  co-plaintiffs  the  great  body  of 
shareholders  of  whose  acts  he  complains,  and  would  be  bound  by 

(1)  91  R.  R  282  (1  D.  M.  &G.  737).      H.  L.  0.  331. 
Subsequently  affirmed  on  appeal,   5  (2)  86  B.  K.  50  (2  Mao.  &  0.  H6). 


TOL.  xcvi.]        1858.    CH.    1  SM.  &  G.  166—166.  861 

their  acts  even  if  individually  he  is  not  bound  by  any  laches  or      ffooks 
acquiescence.    It  is  not  easy  to  understand  on  what  sound  prin-       sodth 
ciples  relief  could  be  given  in  a  suit  so  constituted  as  to  the  parties  j^^^^y  Co 
who  ask  relief.    Lord  Cottbnham,  in  the  same  case,  notices  the 
difficulty  of  giving  any  relief  in  a  suit  so  vicious  in  its  frame  as  to 
associate  as  co-plaintiff  with  one  or  more  plaintiffs,  who  may  have 
a  just  cause  to  complain  of  a  violation  of  a  partnership  contract, 
the  great  body  of  those  partners  who  are  not  merely  acquiescing, 
but  very  actors  in  the  proceedings  which  the  bill  seeks  to  restrain. 

The  sixth  paragraph  of  the  bill  in  the  present  case  avers,  that 
"the  plaintiffs  are  interested  in  common  with  the  other  share- 
holders in  preventing  the  funds  thereof  from  being  applied  in  an 
illegal  manner  and  for  illegal  purposes." 

This  allegation  is  no  doubt  true,  but  subject  to  qualification, 
and  was  introduced  probably  with  reference  to  a  dictum  of  Lord 
Granworth  in  Benian  v.  Rujfford  (l),  that  "  this  Court  will  not  allow 
any  of  the  shareholders  to  say  that  they  are  not  interested  in  pre* 
venting  the  law  of  their  Company  from  being  violated ;  "  and  there 
is  no  doubt  that  relief  was  given  in  that  suit,  and  in  other  suits  in 
this  Court,  and  by  Lord  Cottbnham  himself  in  Cohen  v.  Wilkinson  (2), 
where,  according  to  the  frame  of  the  suits,  relief  was  sought  on 
behalf  of  those  very  shareholders  whose  acts  were  complained  of, 
and  who  were  thus  made  to  complain  *against  themselves.  The  F  *i^^  ] 
necessity  of  having  all  the  shareholders  in  some  manner  represented 
as  parties  to  the  suit,  either  as  plaintiffs  or  defendants,  induced  the 
Court,  under  the  extraordinary  circumstances  which  distinguished 
these  various  cases,  to  tolerate  the  peculiarity  in  the  frame  of  the 
bills  as  to  the  parties  made  complainants.  But  the  deliberate 
opinion  of  Lord  Cottbnham,  on  the  reconsideration  which  he  gave 
to  the  principle  in  the  case  of  Oraham  v.  The  Birkenhead  Railway 
Company  (3),  sanctioned  as  that  opinion  is  by  common  sense  and 
the  settled  rules  of  pleading,  which  prevailed  in  this  Court  anterior 
to  the  questions  which  have  arisen  in  later  years  in  the  litigation 
arising  from  disputes  as  to  the  affairs  of  joint-stock  Companies, 
would  make  it  difficult  for  me  to  hold  that  this  suit,  as  one  by  the 
two  individuals  named  suing  on  behalf  of  themselves  and  all  other 
shareholders  of  the  London  and  South  Western  Railway  for  such 
relief  as  it  asks,  is  a  suit  properly  framed. 

Whether,  as  suggested  by  the  Yice-Chancellor  Enioht  Bruce  in 

(1)  89  B.  B.  184  (1  Sim.  N.  S.  550).  (3)  86  B.  B.  50  (2  Mac.  &  G.  146— 

(2)  85  B.  B,  47  (1  Mac.  ^  G.  481).      .   157). 
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Ffooks 
South 

Wl!»TEBN 

Bailway  Co. 


[  •167  ] 


Cooper  V.  Earl  Powis  (i),  the  necesBity  of  having  the  whole  body  of 
shareholders  parties  to  sach  a  suit  may  be  answered,  if  some  of  the 
shareholders,  not  directors,  were  made  defendants  as  representing 
the  majority  of  whose  acts  the  real  plaintiffs  complain,  it  is  not 
necessary  now  to  consider. 

It  has  been  suggested,  that  this  suit  is  instituted  to  serve  the 
purposes  of  another  set  of  shareholders.  If  it  had  been  established, 
that  the  real  object  of  seeking  this  injunction  had  been  to  serve  the 
interests  of  a  rival  Company,  I  should  have  considered  that  a 
circumstance  of  great  importance  in  determining  the  right  of  the 
plaintiffs  to  any  relief.  No  doubt,  it  has  been  held,  in  several  cases, 
that  the  mere  fact  that  the  plaintiffs  are  shareholders  in  a  rival 
Company,  is  no  reason  for  the  Court,  in  a  proper  case,  refusing  its 
aid  to  prevent  the  violation  of  contracts.  But,  where  the  *fact  is 
established,  that,  under  the  pretence  of  serving  the  interests  of  one 
Company,  the  shareholders  in  a  rival  Company,  by  purchasing 
shares  for  the  purposes  of  litigation,  can  make  this  Court  the 
instrument  of  defeating  or  injuring  the  Company  into  which  they 
so  intrude  themselves,  in  order  to  raise  questions  and  disputes  on 
matters  as  to  which  all  the  other  members  of  the  Company  may  be 
agreed,  I  cannot  consider  that  in  such  a  case  it  is  the  province  of 
this  Court  ordinarily  to  interfere. 

In  questions  on  the  law  of  contract,  where  there  is  a  discretionary 
jurisdiction  in  this  Court,  circumstances  affecting  the  condition  of 
the  contracting  parties,  and  the  origin  and  situation  of  their  rights 
in  relation  to  the  subject-matter  of  the  contracts,  deserve  great 
consideration.  Reasonable  mutuality  of  right,  and  identity  of 
interest  as  to  the  common  contract,  are  ingredients  of  importance 
in  administering  equity  between  the  members  of  a  partnership; 
and  that  stipulation  on  the  part  of  each  member  of  a  partnership  to 
promote  its  interests,  and  not  to  do  any  act  to  injure  the  common 
interest,  which  is  generally  a  subject  of  express  stipulation  in 
ordinary  partnerships,  ought  generally  in  a  sense  to  be  implied  as 
between  the  partners  in  joint-stock  Companies. 

The  plaintiffs,  even  if  their  suit  had  been  properly  framed,  and  if 
their  case  had  been  founded  on  more  just  grounds  of  complaint,  in 
order  to  make  a  proper  case  for  an  injunction,  ought  to  have  come 
to  the  Court  without  delay,  before  acquiescence,  and  before  the 
works  on  contract  had  been  recommenced  or  the  expenditure  begun. 
They  ought  to  have  come  before  any  of  them  had,  by  their 
(1)  3  De  G.  &  Sm.  688. 
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conduct,  raised  that  case  of  equity  against  themselves,  which  Lord       ffooks 
CoTTENHAM  in  a  similar  case  has  considered  as  fatal  to  the  right  to       south 

an  injunction.  Wbstbbx 

^  Railway  Co. 

As  to  the  argument  for  the  defendants,  attempted  to  be  founded 

on  the  212th  section  of  the  original  Act  (1834),  *and  the  right  of       [*168] 

resumption  of  their  lands  by  the  landowners,  which  is  given  by  that 

clause,  the  argument  fails,  not  only  because  that  clause  applies 

exclusively  to  the  London  and  Southampton  Railway,  but  because 

its  operation  is  confined  to  the  case  of  the  railway  being  abandoned 

or  given  up. 

An  attempt  was  made  to  show,  that,  although  a  case  of  acquies- 
cence might  be  sustained  against  the  plaintiff  Dingley,  it  could  not 
apply  to  his  co-plaintiff  Ffooks,  who  sues  in  respect  of  a  share  of 
502.,  which  he  did  not  purchase  till  the  month  of  October,  1852, 
after  all  the  resolutions  had  been  passed  by  the  shareholders,  on 
which  the  case  of  the  plaintiffs'  acquiescence  is  founded.  It  is 
alleged  that  this  share  of  501.  was  purchased  so  lately  by  Ffooks, 
who  is  a  member  of  a  rival  Company,  only  for  the  purpose  of  com- 
mencing this  litigation.  But,  however  that  may  be,  he  must  be 
held  bound  by  the  acquiescence  of  the  shareholder  from  whom  he 
purchased. 

Upon  the  whole,  after  a  full  consideration  of  the  arguments  and 
authorities  on  which  the  plaintiffs'  case  was  supported,  my  opinion 
is  against  the  plaintiffs  on  all  the  points ;  and  I  must  therefore 
refuse  the  motion. 


HORN  V.  COLEMAN  (I).  J8«3. 

(1  Sm.  &  Or.  169—174  ;  S.  C.  22  L.  J.  Ch.  779  ;  17  Jur.  408 ;  1  W.  E.  194 ;  

20  L.  T.  0.  S.  290.)  Stuart, 

V,-C. 
A  bequest  of  pereonal  estate  was  made  **  upon  trust  to  pay  the  dividends         p  *    * 

to  J.  B.  for  life,  and  then  to  T.  B.  for  life,  and  the  life  of  the  survivor ;  *-  -' 
and,  after  the  death  of  the  survivor,  the  trustee  to  stand  possessed  of  and 
transfer  the  same  to  such  person  or  persons  as  should  at  the  time  of  the 
decease  of  J.  B.  be  entitled  thereto  as  his  next  of  kin  under  the  Statute  for 
.  the  Distribution  of  the  Effects  of  Intestates."  At  the  death  of  J.  B.  there 
were  two  next  of  kin  of  the  testator,  of  whom  one  died  shortly  afterwards : 
Held,  they  took  the  fund  as  tenants  in  common. 

The  bill  was  filed  by  the  representatives  of  George  Horn  against 
Thomas  Coleman  and  George  Soulbey,  the  executors  and  trustees 

(1)  The  decision  in  this  case  seems  to      Hettlr^nent  Tru$ta  (1868)  L.  R  6  Eq. 
be  covered  by  Buiiock  v.  Loivhcb  (1860)      601.— 0.  A.  S. 
9  H.   L.  C.   1:  see  In  re  Bankiny'e 
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HoBH        of  the  estate  of  the  testator  Charles  Horn,  and  also  against  Thomas 
Coleman.     ^^^g»  ^0  administer  the  trusts  of  the  testator's  will ;  and  on  the 
Master  finding  that  Mrs.  Gulmer  was  one  of  the  next  of  kin,  the  bill 
was  amended  by  making  her  a  defendant. 

Charles  Horn,  by  his  will,  dated  the  18th  of  June,  1885,  gave  the 
whole  of  his  personal  estate  and  effects  to  his  executors,  upon  trust 
to  convert  the  same  into  money,  and  then  upon  trust  to  invest  the 
proceeds  in  the  public  funds,  and  after  payment  of  debts  and 
legacies  to  pay  the  dividends  arising  therefrom  to  ''my  sister  Jane, 
the  wife  of  Thomas  Bing,  for  life,  for  her  separate  use,  and  after 
her  death  to  Thomas  Bing  for  life,  and  after  the  death  of  the  sm*- 
vivor  of  them  to  stand  possessed  thereof,  and  to  transfer  the  same 
unto  such  person  or  persons  as  shall,  at  the  time  of  the  decease  of 
my  said  sister  Jane  Bing,  be  entitled  thereto  as  my  next  of  kin 
under  the  statute  made  for  the  distribution  of  the  effects  of 
intestates.*' 

Jane  Bing  survived  the  testator,  and  died  on  the  4th  of  July, 
1846,  leaving  her  husband  Thomas  Bing,  the  present  defendant, 
her  surviving.  At  the  date  of  her  death,  as  appeared  from  the 
Master's  report,  there  were  living  two  only  of  the  next  of  kin  of 
Charles  Horn,  viz.  George  Horn  ex  parte  paternd,  and  Sarah 
Culmer  ex  parte  inateind,  cousins  in  equal  degree  to  the  testator. 

On  the  29th  of  October,  1846,  George  Horn  died,  leaving  a  widow 
and  two  daughters,  one  of  whom  was  married  to  a  gentleman  named 
Campbell,  who  had  been  subsequently,  with  her  husband,  made  a 
defendant  by  bill  of  revivor  and  supplement. 
[170]  The  question  raised  uj^on   these  circumstances  was,   whether, 

upon  the  death  of  Jane  Bing,  the  next  of  kin  became  entitled, 
under  the  will  of  the  testator,  as  joint  tenants  or  tenants  in 
common. 

Mr.  Malins  and  Mr.  Speed  for  the  unmarried  daughter  of 
George  Horn  [relied  on  Martin  v.  Glover  (i)  as  showing  that  the 
statute  fixed  the  mode  of  distribution] . 

Mr.  Teed  for  Mrs.  Campbell,  the  married  daughter.    ♦    *     ♦ 

[  171  ]  Mr.  Daniel  and  Mr.  Ellis  appeared  for  the  trustees. 

Mr.  Glasse  and  Mr.  Bagshawe  for  Sarah  Culmer  [contended 
that,  by  a  mere  reference  to  the  statute,  it  is  not  introduced  for  all 
purposes,  and  cited  Baker  v.  Gibson  (2)  and  other  cases] . 

(1)  66  B.  B.  69  (1  Coll.  269).  (2)  85  R  R  33  (12  Beav.  101). 
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Mr.  Malins,  in  reply.     *     *     *  Horn 

r. 


Coleman. 

[172] 


Thb  Vicb-Chancellor  : 

Upon  examining  the  language  of  this  will  attentively,  I  feel 
considerable  difficulty.  The  testator  directs  the  fund  to  be  trans- 
ferred to  such  person  or  persons  as  shall,  at  the  time  of  the  decease 
of  his  sister,  be  entitled  thereto  *as  his  next  of  kin  under  the  [  *173  ] 
statute.  Two  things  seem  clear,  first,  that  the  persons  intended  to 
take  this  bequest  are  those  who,  at  the  particular  time  specified  by 
the  testator,  should  fill  the  character  of  his  next  of  kin.  Secondly, 
they  are  to  be  entitled  to  the  fund  ^'as  they  would  be  entitled 
under  the  statute." 

It  has  been  argued,  that,  by  referring  to  the  statute,  the  testator 
intends  to  designate  merely  the  class  whom  he  makes  the  objects  of 
his  bounty.  I  cannot  quite  accede  to  this  interpretation  of  the  will, 
because  I  think  the  testator  refers  to  the  statute,  not  only  as 
denoting  the  parties  to  be  entitled,  but  also  the  mode  in  which  their 
title  is  to  arise. 

I  am  first  directed  by  the  will  to  look  for  the  parties  intended, 
with  the  aid  of  the  statute ;  and,  adopting  this  principle,  I  find 
that  they  are  those  who,  at  the  time  appointed  by  the  testator,  were 
his  next  of  kin,  and  also  those  who  represent  them.  I  am  clearly 
bound,  therefore,  to  enlarge  the  interpretation  of  the  words  "next  of 
kin,"  so  as  to  include  all  who  would  be  entitled  under  the  statute. 
One  main  object  of  the  statute  is,  that  collaterals  within  a  certain 
degree,  and  taking  per  stirpes,  should  not  be  excluded. 

In  the  case  of  Phillips  v.  Oarth  (i),  the  opinion  ascribed  at  the 
Bar  to  Mr.  Justice  Buller  is  not  fully  borne  out  in  the  report. 
What  the  learned  Judge  says  is  no  more  than  this,  that,  if  it  had 
pleased  the  Court  originally  to  say  that  next  of  kin  should  take  in 
the  same  manner  as  under  the  statute,  he  should  not  have  objected 
to  it.  The  testator  here  says,  that  the  persons  to  take  are  those 
who  would  be  entitled  under  the  statute  ;  so  that  here  we  have  the 
very  case  to  which  Mr.  Justice  Buller  would  not  have  objected. 

The  law  is  now  perfectly  well  settled.    If  the  language  ♦of  the       [  •174  ] 
gift  refers  simply  to  the  statute  to  ascertain  the  individuals  without 
referring  to  the  statute  as  defining  the  title,  the  legatees  will  take  as 
joint  tenants.    For  this  proposition,  the  cases  of  Withy  v.  Mangles  (2) 
and  Elmesley  v.  Young  (3)  are  authorities.    But  that  rule  cannot 

(1)  3  Br.  C.  C.  63,  68.  (3)  Noted  39  B.  B.  353  (2  My.  &  E. 

12)  69  B.  B.  95  (10  CI.  &  Fin.  215).       780). 
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[r.r. 


Horn 
Coleman. 


govern  this  case,  becanse  the  testator  refers  to  the  statute,  not  only 
as  denoting  the  persons  who  are  to  take,  but  says  that  they  are  to 
take  according  to  the  title  given  by  the  statute.  It  has  not  been 
contended  that  the  next  of  kin  under  the  statute  are  to  take  equally. 
I  must  hold,  therefore,  that  the  gift  is  to  the  next  of  kin  as  tenants 
in  common. 


185S. 
Feh,  15. 

Stuart, 
V.-C. 

[176] 


BAILIE  V.  JACKSON. 

(1  Sm.  &  G.  176—178 ;  S.  C.  1  W.  R  196.) 

In  determining  the  rights  of  children  under  a  marriage  settlement,  the 
Court,  unless  prevented  by  clear  and  distinct  words,  will  hold  that  children 
who  attained  twenty-one,  and  predeceased  their  parents,  took  vested 
interests  under  the  settlement. 

The  Court  will  lay  hold  of  minute  circumstances  in  favour  of  such 
a  construction. 

This  petition  asked  that  the  costs  might  be  taxed,  and  paid  oat 
of  the  sum  of  4,182^.  8^.  10(/.,  standing  in  the  Bank  books  to  the 
account  of  the  settlement  of  the  18th  of  June,  1787 ;  and  that  the 
residue  might  be  divided  into  seven  equal  shares,  and  paid  to  or 
carried  over  to  the  account  of  the  seven  children  of  Josias  Jackson 
who  survived  their  mother. 

The  fund  was  the  produce  of  certain  settled  real  estate,  which  had 
been  sold  under  an  order  of  the  Court,  dated  6th  of  March,  1848, 
and  the  proceeds  thereof  set  apart  to  answer  certain  charges  on  the 
estate. 

By  the  settlement,  executed  in  1787,  by  Josias  Jackson  upon  his 
marriage  with  Jennetta  Barnwell,  two  estates  in  St.  Vincent,  called 
respectively  the  Olives  and  Rutland  estates,  by  deeds  of  indenture 
were  conveyed  to  trustees,  to  the  use  and  behoof  of  the  settlor  for 
his  own  life,  on  trust  to  preserve  contingent  remainders,  and  upon 
trust  for  his  then  intended  wife  for  life;  "and  from  and  imme- 
diately after  the  decease  of  the  said  Jennetta  Barnwell,  or  other 
sooner  determination  of  the  said  estate,  and  in  case  there  should  be 
any  child  or  children  of  the  intended  marriage  then  alive,  then  to 
the  trustees,  upon  trust,  by  sale  of  the  whole  or  competent  part  of 
the  Olive  estate,  or  by  mortgage,  to  raise  the  sum  of  1,000/.,  to  be 
disposed  of  as  hereinafter  mentioned ;  but  in  case  there  should  be 
no  child  of  the  intended  marriage  living  at  the  decease  of  the  said 
Josias  Jackson  and  Jennetta  his  wife,  then  to  the  use  of  the  testator 
and  his  heirs  for  ever." 

It  was  thereby  further  witnessed,  that  the  testator  granted  and 
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demised  to  the  trastees  the  Butland  Yale  estates  for  600  years,  upon  Bailie 
trust,  as  soon  as  possible  after  the  death  of  the  said  Josias  Jackson,  jaoksok. 
in  case  the  said  *  Jennetta  Barnwell,  his  intended  wife,  should  survive  [  *176  j 
him,  or  in  case  there  should  be  living  any  child  or  children  of  the 
said  Josias  Jackson  by  the  said  Jennetta  Barnwell,  upon  trust  to 
raise  1,500Z.  by  sale  or  mortgage  of  the  term,  and  the  interest  of  the 
same,  and  to  pay  the  interest  to  Jennetta  Barnwell  for  life,  in 
addition  to  the  lands  thereinbefore  granted ;  and  from  and  after  her 
decease,  and  in  case  there  should  be  no  child  or  children  of  the  said 
intended  marriage  then  living,  to  pay  the  said  monies  to  the  settlor, 
his  executors  or  assigns,  or  as  he  should  appoint ;  and  in  case  there 
should  be  living  at  the  decease  of  the  said  Josias  Jackson  and 
Jennetta  Barnwell  one  or  more  cbild  or  children,  then,  as  to  both 
sums  of  1,000Z.  and  1,5002.,  upon  trust  to  divide  the  same  equally, 
share  and  share  alike,  among  all  such  children,  and  if  only  one 
child,  to  pay  the  same  to  such  one,  if  a  son,  at  twenty-one,  or,  if  a 
daughter,  at  that  age  or  marriage  :  Provided  always,  that  it  should 
be  lawful  for  the  said  Josias  Jackson,  by  his  last  will  and  testament 
in  writing,  to  alter  or  change  the  proportions  of  each  child,  and 
thereby  to  direct  what  part  of  the  said  2,500Z.  should  be  paid  to  each 
respectively,  so  as  that  the  whole  2,500/.  should  be  paid  to  the  said 
child,  or  to  the  children  if  more  than  one,  of  the  said  intended 
marriage.  The  marriage  took  effect.  Josias  Jackson  died  on  the 
80th  of  August,  1819,  without  having  exercised  the  power  of  appoint- 
ment, and  Jennetta  Jackson  died  on  the  22nd  of  December,  1889. 

There  were  nine  children  of  the  marriage,  of  whom  seven  survived 
their  mother.  One  died  in  1827,  and  a  second  in  the  course  of  the 
year  1889 ;  both  left  representatives,  to  whom  letters  of  administra- 
tion had  been  subsequently  granted,  and  who  now  claimed  to  be 
entitled  each  to  one  one-ninth  part  of  the  fund,  in  right  of  the 
children  of  the  settlor,  who  had  predeceased  their  mother. 

This  petition  was  presented  by  the  seven  children  who  survived 
their  mother. 

Mr.  Olasae  and  Mr,  Hislop  Clarke  appeared  on  the  petition.  [  177  | 

Mr.  Smythe  for  other  parties. 

The  point  was  not  argued  at  the  Bar,  but,  on  the  petition  being 
stated,  his  Honour  expressed  his  intention  of  examining  the  settle* 
ment ;  and  on  the  15th  delivered  his  judgment. 
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Bailib      The  Vice-chancellor: 

r. 

Jaoksov.  By  the  language  of  the  instrument  in  several  passages,  the 
payment  of  the  portions  is  made  to  depend  on  the  event  of  the 
children  surviving  their  parents.  If,  throughout  the  settlement, 
the  invariable  intention  is  manifest,  that  no  child  or  children  who 
did  not  survive  their  parents  should  be  entitled  to  the  benefit  of  the 
provision  for  portions,  the  Court  would  be  bound  to  hold  that 
children  who  attained  twenty-one  and  may  have  left  issue,  but  died 
in  the  lifetime  of  their  parents,  were  excluded. 

This  case  is  one  of  a  class,  in  which  the  Court  always  endeavours 
to  hold,  that  a  contract  by  the  settlement,  with  a  view  to  provide 
portions  for  the  children  of  a  marriage,  cannot  mean  to  stipulate 
for  any  thing  so  unjust,  as  that  a  child  who  may  attain  the  age  of 
twenty-one,  marry,  and  have  children,  is  to  be  excluded  from  the 
benefit  of  the  settlement,  merely  because  that  child,  itself  the  father 
or  mother  of  children,  did  not  survive  its  own  parents.  In  such 
cases,  the  Court  has  always  struggled  with  the  language,  and  laid 
hold  of  minute  words  and  circumstances,  not  reconcileable  always 
with  the  express  language  of  the  settlement,  in  order  to  give  e£fect 
to  what  must  be  presumed  to  have  been  the  intention.  And,  unless 
prevented  by  clear  and  distinct  words,  the  Court  has  always  held 
that  children  who  have  attained  twenty-one,  although  they  have 
not  survived  their  parents,  took  a  vested  interest  under  the  settle- 

[  ♦178  1  ment.  The  case  before  *me  is  one  which,  in  my  opinion,  I  am 
bound  to  decide  on  authority.  In  Powis  v.  Burdett{^),  LordELDON 
has  said,  if  the  cases  decided  on  this  principle  are  to  be  shaken, 
they  must  be  shaken  by  the  House  of  Lords. 

Upon  examining  attentively  this  instrument,  I  find  the  words 
more  favourable  than  the  language  in  the  case  of  Perfect  v.  Lord 
Curzon(^^)  and  still  more  recent  cases.  The  clause  no  doubt 
repeatedly  expresses  clearly  enough  children  living  at  the  death  of 
both  the  parents.  And,  in  the  next  passage,  the  words  are  "  such 
children,"  which  was  the  language  used  throughout  in  the  case  of 
Woodcock  V.  The  Duke  of  Dorset  (8).  But  here,  in  the  last  clause, 
the  language  is  "  one  child,"  not  ^'  one  such  child."  This  distinction 
renders  this  case  much  stronger  in  favour  of  a  child  who  attained 
twenty-one,  than  that  of  Perfect  v.  Lewd  Curzon(^^)  and  Howgrave 
V.  C artier  (4).  A  power  of  appointment  is  given  to  the  father  by  will 
to  charge  the  portions  of  each  child,  not  each  such  child  as  should 

(1)  7  B.  E.  262  (9  Ves.  433).  (3)  13  E.  E.  145,  n.  (3  Br.  C.  C.  569). 

(2)  21  R  E.  331  (5  Madd.  442).  (4)  13  B,  E.  142  (3  V.  &  B.  79). 
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survive  both  its  parents.  This  power  to  the  father  to  extend  the 
benefit  of  the  settlement  to  all  the  children  seems  to  me  a  still 
stronger  circamstance  than  is  to  be  found  in  the.caBes  I  have  referred 
to,  and  authorises  or  rather  compels  me  to  hold,  that  those  children 
who  died  in  the  lifetime  of  their  mother  are  not  excluded.  The 
fund  must,  therefore,  be  divided  into  nine  equal  parts. 


BAir.iE 

V, 

Jackson. 


See  Hope  v.  Lord  CUfden  (i),  Mocatta  v.  Undo  (2). 


LAYTON   V.  LAYTON. 

(1  Sm.  &  G.  179—184.) 

Under  the  old  law  of  husband  and  wife  a  female  infant  with  a  small 
fortune  was  persuaded  to  contract  a  marriage  with  a  young  man  without 
fortune,  who,  soon  after  the  marriage,  separated  from  her.  On  a  bill  by 
her  for  a  settlement,  the  Court  ordered  the  whole  to  be  settled  on  her  and 
her  children. 


185.3. 
JMarck  IS. 


JACKSON  V.  JACKSON  (3). 

(1  Sm.  &  G.  184—188 ;  S.  C.  22  L.  J.  Ch.  873 ;  17  Jur.  293 ;  1  W.  R.  264.) 

A  purchaser  having  agreed  to  buy  certain  land  and  bleach  works  for 
7,770/.,  and  to  take  the  plant  and  machinery  at  a  valuation :  Held,  that 
the  necessity  of  a  valuation  was  no  reason  for  refusing  specific  performance 
at  the  suit  of  the  vendor. 

This  was  a  claim  for  specific  performance  of  an  agreement,  dated 
the  17th  of  June,  1851,  made  between  the  plaintiff  and  the  defen- 
dant, for  the  sale  and  purchase  of  a  certain  mansion  and  bleach  work, 
of  which  the  plaintiff,  Mary  Catherine  Jackson,  was  seised  in  fee. 
The  property,  which  was  situated  at  Beevor,  near  Barnsley,  York- 
shire, was  put  up  for  sale  by  public  auction  on  the  16th  of  June,  1852. 
The  conditions  of  sale  contained  intei*  alia  the  following  provisions : 

''  Condition  2.  The  purchaser  to  pay  down  immediately  into  the 
hands  of  the  vendor's  agent  a  deposit  of  lOL  per  cent,  in  part  pay- 
ment of  the  purchase-money,  and  sign  an  agreement  for  payment 
of  the  residue,  together  with  the  amount  of  the  valuation  for 
plant,  machinery,  and  utensils,  as  hereinafter  mentioned,  on  the 
2nd  of  August  next,  from  which  time  he  will  be  entitled  to  posses- 
sion.   All  outgoings  to  be  cleared  by  the  vendor  to  that  period ; 


(1)  5  E.  B.  364  (6  Ves.  498). 

(2)  47  E.  E.  186  (9  Sim.  56j. 

E.B. — vol..  XCVI. 


(3)  Richardson  v.  Smith  (1870)  L,  B. 
5  Ch.  (H8,  39  L.  J.  Ch.  877. 
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Jackson      but  if,  *from  any  cause  whatever  not  occasioned  by  the  vendor,  the 

Jackbon.     purchase  shall  not  be  completed  by  the  day  aforesaid,  the  vendor 

[  *185  ]      shall  receive  from  the  purchaser  interest  at  the  rate  of  51  per  cent. 

on  the  residue  of  the  purchase-money,  and  the  amount  of  the  said 

valuation  from  that  day  until  the  said  money  shall  be  paid." 

''  6.  The  purchaser  shall  take,  at  a  valuation,  the  plant,  machinery, 
and  utensils  at  the  bleach  works  belonging  to  the  vendor,  and 
within  twenty-one  days  after  the  sale  the  vendor  and  purchaser 
shall  each  appoint  by  writing  a  person  to  value  the  same ;  and  in 
case  such  persons  do  not,  within  two  calendar  months  after  the 
sale,  make  or  agree  upon  a  valuation,  then  such  valuation  shall  be 
made  by  such  third  party  as  the  said  two  valuers  shall,  before  they 
enter  upon  business,  appoint  in  writing  for  that  purpose ;  and  the 
valuation  of  such  two  persons  or  their  umpire  shall  be  final  and 
conclusive,  and  the  amount  thereof  shall  be  paid  by  the  purchaser 
to  the  vendor  at  the  time  of  completing  the  purchase.*' 

The  property  was  bought  in  at  the  auction ;  and  on  the  next  day 
an  agreement  was  entered  into  between  the  plainti£f  and  defendant, 
by  which  the  latter  contracted  to  buy  the  said  lands,  premises,  and 
bleach  works  mentioned  in  the  conditions  of  sale  for  the  sum  of 
7,770Z.,  upon  the  terms  and  conditions  aforesaid ;  and  the  defen- 
dant further  thereby  agreed  to  pay  to  the  plaintiff  7,7702.,  and  also 
the  amount  of  the  valuation  for  the  plant,  machinery,  and  utensils 
at  the  time  in  the  said  conditions  mentioned.  The  above  agree- 
ment was  written  under  the  printed  conditions  of  sale,  and  was 
signed  by  the  defendant. 

The  defendant,  in  pursuance  of  the  agreement,  on  the  18th  of 
June,  deposited  with  the  plaintiff  the  sum  of  775i.,  in  part  payment 
of  the  price  agreed  on;  and  on  the  29th  of  June,  the  plaintiff's 
[  *186  ]  solicitors,  Messrs.  Teale,  sent  a  letter  *to  the  defendant's  solicitor, 
Mr.  Shepherd,  appointing  a  Mr.  Holt  valuer  on  the  part  of  the 
plaintiff,  together  with  an  abstract  of  title.  Upon  the  30th  of  June, 
the  defendant,  through  his  solicitor,  wrote  to  the  plaintiff's  solicitors 
appointing  a  Mr.  George  Hawkesley  valuer  for  the  defendant ;  but 
no  valuation  had  in  fact  been  made  of  the  plant  and  machinery. 

It  was  stated  at  the  Bar,  and  alleged  in  the  affidavit  on  behalf  of 
the  plaintiff,  that  the  title  had  been  accepted. 

The  claim  stated  the  facts  above  given,  and  alleged,  that  applica- 
tion had  been  made  to  the  defendant  to  perform  the  agreement,  but 
that  he  refused  so  to  do.  The  claim  asked  that  the  said  agreement 
might  be  specifically  performed. 


VOL.  xcvi.J         1858.    CH.     1  SM.  &  G.  186—187.  871 

Mr.  Malins  and  Mr.  Selici/n,  for  the  plaintiff,  Bubmitted  that  Jackson 
the  agreement  was  perfectly  distinct,  and  one  that  this  Court  jacksok. 
would  enforce. 

There  was  no  variation  of  the  price  which  had  been  fixed  by  the 
agi-eement  at  a  specified  sum.  The  fact  that  a  further  sum  was  to 
be  given  for  fixtures  did  not  qualify  the  prior  distinct  agreement. 
If  such  a  stipulation  were  to  invalidate  an  agreement,  few  agree- 
ments would  be  binding,  because  there  was  always  some  such 
stipulation  contained  in  agreements  for  the  sale  of  house  property. 

Mr.  Glasse  and  Mr.  Faber  for  the  defendant : 

The  price  which  the  defendant  agreed  to  give  was  made  up  of  the 
7,770f.,  and  the  value  of  the  plant  and  machinery,  which  value  was 
unascertained.  The  price,  therefore,  being  unascertained,  the  agree- 
ment was  not  one  which  this  Court  would  decree  to  be  specifically 
performed.  The  following  cases  were  cited :  Goarlay  v.  The  Duke 
of  Somerset  {^),  Milnes  v.  Ge^'^y  (2). 


The  Yice-Chancellor  : 

This  agreement  is  in  reasonably  distinct  terms,  for  the  sale  and 
purchase  of  the  premises  and  bleach  works  in  the  conditions  of  sale 
mentioned  for  the  sum  of  7,7702.  The  memorandum  was  signed 
by  the  defendant.  There  can  be  no  doubt  that  if  the  agreement 
did  not  express  the  price  to  be  paid,  but  left  it  to  be  settled  by 
arbitrators,  which  is  the  case  put  forward  by  the  defendant,  it  is 
not  such  an  agreement  as  this  Court  can  decree  to  be  specifically 
performed. 

The  essence  of  the  agreement  is,  that  the  sum  of  7,770/.  shall  be 
paid  for  the  land,  premises,  and  bleach  works;  but  there  is  a 
stipulation  that  the  purchaser  shall  take  the  plant  and  machinery 
at  a  valuation.  I  do  not  think  this  involves  any  uncertainty  as  to 
the  price  for  which  the  property  is  agreed  to  be  sold ;  some  such 
stipulation,  as  to  fixtures  or  subordinate  appendages,  is  to  be  found 
in  almost  every  contract  for  sale.  I  am  of  opinion,  therefore,  that 
the  plaintiff  is  entitled  to  a  decree  for  specific  performance  of  the 
contract,  with  the  costs  of  the  suit. 

(1)  13  R.  E.  234  (19  Vee.  429).  (2)  9  E.  E.  307  (14  Vea.  400). 
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1853.  ROBINSON  V.  BRIGGS. 

Feb,  26. 
(1  Sm.  &  G.  188—227 ;  S.  C.  21  L.  T.  O.  S.  30;  1  W.  B,  223.) 

v^C^^  Under  a  marriage  settlement  containing  the  usual  powers  of  sale  and 

'    *  exchange,  with  power  to  the  trustees  (of  whom  one  was  a  minor),  with  the 

^        -'  consent  in  writing  of  the  wife,  to  lend  the  whole  or  part  of  the  proceeds  to 

the  husband  on  his  bond,  the  trustees,  in  order  to  make  the  loan,  incon- 
siderately sold  the  estate  under  the  power  to  the  family  solicitor,  who  was 
really  acting  as  agent  and  nominee  of  the  husband  under  an  arrangement 
in  pursuance  of  which  as  apparent  owner  he  then  raised  a  stun  of  money 
by  wa}*-  of  mortgage,  of  which  part  was  paid  to  the  husband.  The  solicitor 
afterwards,  in  further  pursuance  of  the  same  arrangement,  purpoi'ted  to 
resell  the  estate  to  the  husband,  who,  for  valuable  consideration,  mortgaged 
it  to  other  persons,  and  soon  after  became  insolvent.  On  a  bill  filed  by  the 
infants  interested  under  the  settlement,  impeaching  the  sale :  Held,  they 
were  entitled  to  have  the  inheritance  re-conveyed,  free  from  incumbrance, 
to  the  uses  of  the  settlement. 

2.  The  solicitor  having  funds  in  his  hands,  the  property  of  another  client, 
applied  them  in  discharging  the  prior  mortgage  for  raising  the  money  lent 
to  the  husband,  and,  as  owner  of  the  estate,  executed  a  mortgage  to  his 
client  for  the  amount  advanced :  Held,  there  being  an  infirmity  in  his  own 
title,  he  could  convey  no  valid  equitable  interest  to  his  mortgagee. 

3.  The  husband,  as  piirchaser  fi*om  the  solicitor,  being  in  treaty  for  a 
loan  on  mortgage  of  the  estate,  abstracts  were  delivered,  which  disclosed 
the  marriage  settlement,  the  conveyance  to  the  solicitor  as  purchaser  under 
the  power,  the  covenant  to  repurchase  by  the  husband,  and  a  deed  of  con- 
fiimation  by  the  infant  tmstee ;  the  mortgage  being  completed :  Held, 
that  the  abstract  disclosed  what  ought  to  have  put  the  mortgagees  on 
inquiry ;  and  that  they  were  affected  with  notice. 

The  duties  of  trustees  selling  under  a  trust  or  power  to  sell  are  not 
properly  discharged  by  selling  without  proper  caution  and  pi-evious  inquiry 
as  to  the  value,  the  sale  being  a  contrivance  to  raise  money  to  lend  to  one 
of  the  cestui  que  trusts,  to  whom  the  ti'ustees  had  power  to  lend  it. 

Previously  to  the  10th  of  January,  1838,  Mary  Ann  Grant  was 
entitled  in  possession  to  certain  real  estate,  called  the  Bowbridge 
estate,  in  the  county  of  Gloucester,  consisting  of  land,  mills,  and 
watercourse,  with  the  machinery  and  plant,  &c.,  thereupon,  subject 
to  an  annuity  of  [172Z.  10s,]  in  favour  of  Mrs.  Scudamore,  [secured 
by  a  mortgage  for  8,450Z.]  ;  and  to  a  further  charge  of  1,000/.  in 
favour  of  the  mother  of  Mary  Ann  Grant,  contingent  upon  her  death 
without  children.  A  marriage  being  in  contemplation  between  Mary 
Ann  Grant  and  a  Mr,  Frederick  Scudamore  Robinson,  a  young 
man  aged  twenty-three,  a  settlement  was  prepared  by  Mr.  Josiah 
Isles  Wathen,  who  was  the  solicitor  to  both  families,  [dated  the 
10th  January,  1838,  and  made  between  Mary  Ann  Robinson, 
then  Mary  Ann  Grant,  of  the  first  part;  Frederick  Scudamore 
Robinson,  of  the  second  part;  and  William  Briggs  and  Alfred 
Gerard  Robinson,  of  the  third  part ;  whereby  the  said  estate  was 
limited  to  the  use  of  the  said  Mary  Ann  Grant,  until  the  marriage; 


VOL.  xcvi.]         1853.     CH.     1  SM.  &  G.  188— 193.  873 

and  after  the  solemnisation  thereof  to  the  use  of  the  said  Williom      Robinson 

Briggs  and  A.  G.  Eobinson,  their  heirs  and  assigns,  during  the      briggs. 

joint  lives  of  the  said  P.  S.  Eobinson  and  the  said  Mary  Ann 

Robinson,  upon  trust  during  the  joint  lives  of  the  husband  and  wife 

to  receive  the  rents  and  profits,  and  pay  the  same  to  the  wife  for 

her  separate  use  without  power  of  anticipation.    And,  after  the 

decease  of  such  one  of  them,  the  husband  and  wife,  as  should  first 

die,  to  the  use  of  the  survivor,  his  or  her  assigns ;  and,  after  the 

decease  of  the  survivor,  to  the  use  of  all  and  every  or  such  one  or 

more  exclusively  of  the  others  or  other  of  the  children  or  child  or 

other  issue  of  the  said  F.  S.  Bobinson  and  M.  A.  Bobinson,  as  they 

should  by  deed  appoint ;  and,  in  default  of  appointment,  as  the 

survivor  of  them  should  appoint  by  deed  or  will ;  and  so  far  as  such 

appointment  should  not  extend,  to  the  use  of  all  and  every  the  child 

and  children  of  the  said  Mary  Ann  Robinson  by  the  said  P.  S. 

Robinson,  their  heirs  or  assigns,  in  equal  shares  as  tenants  in 

common.    The  settlement  then  provided,  that  the  shares  of  those 

children  who  should  die  under  twenty-one  should  go  to  the  others. 

There  was  declared  also,  if  there  should  be  no  child  or  children  of 

the  said  marriage,  a  use  in  favour  of  the  survivor  of  the  husband 

and  wife.     The  deed  contained  a  power  of  sale  exerciseable  in  the 

usual  manner  by  the  trustees  or  trustee  with  the  consent  in  writing 

of  the  husband  and  wife,  or  of  the  survivor  of  them,  with  a 

direction  to  invest  the    proceeds  in  real  or  Government  funds 

or  securities,  and  also  a  power  for  the  trustees  or  trustee,]  at       [  193  ] 

the  request  in  writing  of  the  said  Mary  Ann  Robinson  during 

her  life,  and,  after  her  decease,  at  the  discretion  and  of  the  proper 

authority  of  them  or  him  the  said  trustees  or  trustee  for  the  time 

being,  to  advance  and  lend  to  the  said  F.  S.  Robinson,  on  the 

security  of  his  bond  or  covenant,  all  or  any  part  or  parts  of  the 

monies  which  should  arise  from  or  upon  any  sale  or  calling  in  of  all 

or  any  of  the  stocks,  funds,  or  securities  which  should  be  purchased 

or  obtained  under  the  clause  or  provision  thereinbefore  in  that 

behalf  contained,  and  to  permit  the  same  to  remain  and  continue 

on  such  security  for  the  whole  period  of  the  life  of  the  said  F.  S. 

Robinson,  or  for  such  lesser  term  or  period  as  the  said  Mary  Ann 

Robinson  during  her  life  should,  by  writing  under  her  hand,  order 

and  direct,  or,  after  her  decease,  as  the  said  trustees  for  the  time 

being  should  think  proper ;  so  that  the  said  F.  S.  Robinson  should 

pay  interest  for  the  monies  which  should  be  so  advanced  and  lent 

to  him  as  aforesaid  after  the  rate  of  51.  per  cent.,  payable  half- 
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Robinson  yearly,  on  the  day  when  the  same  should  be  due,  or  within  thirty 
Bbiogb.  ^^ys  afterwards.  It  was  further  declared,  that  the  said  William 
Briggs  and  A.  G.  Robinson,  or  the  trustees  or  trustee  for  the  time 
being,  should  stand  possessed  of  and  interested  in  the  monies 
which  should  be  so  advanced  and  lent  to  the  said  F.  S.  Bobinson  as 
aforesaid,  if  any,  and  of  the  interest  thereof,  and  of  the  securities 
which  should  have  been  given  for  the  same  respectively  as  aforesaid, 
upon  the  same  trusts  and  provisions  in  every  respect  as  were  therein 
declared  and  contained  of  and  concerning  the  monies  which  should 
arise  from  any  sale  and  exchange  as  therein  mentioned,  and  the 
stocks,  funds,  securities,  &c.,  &c.,  in  which  the  same  should  be 
[•194]  invested,  and  the  *dividend8  and  annual  produce  thereof.  [The 
settlement  contained  the  ordinary  po^er  for  appointing  new  trustees, 
and  the  ordinary  clause  of  indemnity  to  the  trustees.] 

The  marriage  was  solemnised  within  a  few  days  after  the  execution 
of  the  deeds.  The  husband,  Mr.  F.  S.  Bobinson,  was  at  this  time 
employed  by  his  father,  who  caiTied  on  business  as  a  wool  stapler  at 
Leicester,  to  conduct  a  branch  establishment  at  Halifax,  and  received 
a  salary  for  his  services,  which  formed  his  only  income.  Soon  after 
the  marriage  the  elder  Bobinson  proposed  to  his  son  to  take  him  into 
partnership  on  payment  by  him  of  4,000Z.  At  this  time,  as  it  turned 
out  subsequently,  the  elder  Bobinson  owed  the  Halifax  Bank,  of  which 
Mr.  Briggs  was  a  partner,  more  than  4,0002.,  part  of  a  debt  of  5,000Z., 
which  he  had  reduced  by  about  1,0002.  Mr.  F.  S.  Bobinson  imme- 
diately applied  to  his  solicitor,  Josiah  Isles  Wathen,  upon  the  subject  of 
raising  the  money  on  the  property  of  his  wife ;  and  Mr.  Wathen  imme- 
diately communicated  with  Mr.  Parken,  his  conveyancing  counsel  in 
town,  as  to  the  best  mode  of  effecting  the  desired  loan.  ♦  *  ♦ 
[  ly?  ]  The  plan  ultimately  proposed  was  embodied  in  the  following 

observations  of  Mr.  Parken. 
[  198  ]  "  In  order  to  carry  the  present  intentions,  as  I  understand  them, 

into  effect,  the  following  deeds  will  be  necessary. 

*'  Ist.  A  release  of  the  8,4502.  mortgage  by  Mrs.  Scudamore  as 
tenant  for  life  of  the  interest  thereof,  and  by  Mr.  Fisher  as  trustee 
of  the  same,  and  surrender  by  Mr.  Fisher  of  the  term  of  years 
created  by  securing  it. 

"  2ndly.  An  appointment  by  Mrs.  Bobinson,  sen.,  of  her  con- 
tingent 1,0002.,  and  an  assignment  by  Mrs.  Scudamore  of  her 
[contingent]  (})  annuity  to  Mrs.  F.  S.  Bobinson. 

(1)  jSic  ill  tbe  original  report  of  this  to  be  contingent  in  the  previous  state- 
opinion,  but  the  annuity  is  not  stated      ment  of  the  case,  mUv,  p.  372. — O.  A.  S. 
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"8rdly.  A  release  by  Mrs,  F.  S.  Eobinson  of  the  above  sum     Robinson 
and  annuity,  and   surrender  by  Messrs.  John  Bays   Grant  and      Briqgs. 
J.  I.  Wathen,  the  trustees  of  the  term  created  for  securing  and 
raising  the  same. 

**  4thly.  Conveyance  to  Mr.  Wathen  as  a  purchaser  of  all  the 
settled  estate.  This  conveyance  is  to  be  made  under  the  power  of 
sale  contained  in  the  settlement,  and  the  sale  to  be  supported  by  a 
valuation, 

"  5thly.  A  bond  from  Mr.  F.  S.  Bobinson  to  the  trustee  of  the 
settlement  for  securing  repayment  of  the  purchase-money  with  a 
declaration  of  trust  thereof. 

"  6thly.  Mortgage  by  Mr.  Wathen  to  A.  B.  for  securing  4,5002. 
with  interest  at  5^  per  cent.,  with  power  of  sale. 

"7thly.  Mortgage  by  Mr.  Wathen  to  Mr.  P.  S.  Bobinson  for 
,  the  residue  of  the  purchase-money,  in  like  manner. 

*'  8thly.  An  agreement  from  Mr,  F.  S.  Bobinson  to  purchase  of 
Mr.  Wathen  the  estate  sold  to  him  by  the  trustees,  to  be  regulated 
by  the  amount  given  by  Mr.  Wathen  and  the  expense  he  will  have 
incurred  in  reference  to  the  purchase ;  and  the  above  mortgages 
and  the  performance  of  this  agreement  should  be  guaranteed  by  the 
deposit  of  the  Bank  shares  referred  to,  by  Mr.  F.  S.  Bobinson,  or 
otherwise,  as  may  be  thought  advisable.  In  preparing  the  drafts, 
this  agreement  will,  of  course,  be  prepared  so  as  to  protect 
Mr.  Wathen  against  the  mortgage  made  to  "^^A.  B.,  and  authorise  a  [  M99  ] 
sale  by  Mr.  Wathen  for  the  purpose  of  such  protection,  if  it  should 
be  necessary.  This  agreement  will  not  appear  on  the  title  on  a 
future  sale,  nor  need  the  expenses  of  a  conveyance  to  Mr.  F.  S. 
Bobinson  pursuant  to  it  be  incurred,  if  a  sale  of  the  estate  to  some 
other  person  is  intended  so  soon  as  it  can  be  effected.  It  will,  how- 
ever, be  a  protection  to  Mr.  Wathen's  representatives  if  a  sale  be 
not  effected  in  Mr.  F.  S.  Bobinson's  lifetime.  The  mortgage  made 
by  Mr.  Wathen  to  Mr.  F.  S.  Bobinson,  as  above  proposed,  should 
be  made  a  security  to  Mrs.  Scudamore  for  an  annuity  equal  to  the 
interest  on  the  8,4502.  mortgage  above  proposed  to  be  released ; 
and  also  a  security  to  Mrs.  8.  and  Mrs.  Bobinson,  senior,  for  the 
contingent  provisions  made  for  them  by  the  settlement  of  1881,  and 
which  it  is  now  proposed  they  should  release ;  these  contingent 
provisions  should  also  be  secured  by  the  bond  of  Mr.  F.  8.  Bobinson. 
This  security  should  contain  a  power  enabling  Mr,  F.  8.  Bobinson 
to  substitute  other  approved  security  if  he  should  desire  so  to  do, 
and  which  would  become  necessary  in  the  event  of  a  resale  of  the 
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RoBiHsow     Bowbridge  property.     The  circumstance  of  Mr.  Wathen  being  the 
BBI009.      solicitor  of  the  parties  creates  a  difficulty  I  should  much  wish 
should  be  obviated  if  practicable.        (Signed)         W.  P.  Parken. 
"  Nov,  17th,  1888." 

This  plan  was  ultimately  carried  into  effect,  and,  in  order  to 
support  the  proceedings  by  a  valuation,  according  to  head  No.  4  of 
the  scheme,  Mr.  Wathen  himself  made  a  valuation,  dated  the 
7th  June,  1889,  by  which  he  estimated  the  total  value  of  the 
property  at  9,950{.  In  order  to  carry  into  effect  the  first,  second, 
and  third  heads,  the  indentures  of  the  10th,  11th,  and  12th  June, 
1889,  were  prepared  and  executed ;  as  to  the  fourth  head,  the 
indentures,  dated  the  18th  June,  1889,  (1)  and  (2),  were  prepared 
[  *200  ]  Q^j^^  executed  ;  for  the  fifth  head,  the  indenture  of  *the  18th  June, 
1889,  (8)  was  prepared  and  executed;  for  the  sixth  head,  the 
indenture  of  the  14th  June,  1889 ;  for  the  seventh  head,  the 
indenture  of  the  15th  June,  1889;  for  the  eighth  head,  the 
indenture  of  the  29th  May,  1848. 

By  the  deed,  dated  the  18th  of  June,  1889,  between  William  Briggs 
and  Alfred  G.  Bobinson  of  the  first  part,  the  husband  and  wife  of 
the  second  part,  J.  Isles  Wathen  of  the  third  part,  and  Jabez 
Tupper  of  the  fourth  part,  to  operate  by  way  of  release,  grounded 
upon  a  leape  for  a  year,  reciting  the  settlement  of  the  10th  of 
January,  1888,  and  that  the  trustees  under  the  power  therein 
contained,  with  the  consent  and  approbation  of  the  husband  and 
wife,  testified  by  their  execution  of  these  presents,  had  contracted 
and  agreed  with  the  said  J.  I.  Wathen  for  the  absolute  sale  to  him 
of  the  said  premises  in  fee  simple  in  possession,  for  the  sum  of 
9,5002.,  and  a  further  sum  of  4502.  for  the  plant,  <&c.  &c.;  and  that 
it  had  been  agreed,  that  the  said  trustees  and  the  husband  and  wife 
should  respectively  make  and  execute  the  revocation,  appointments, 
grants,  releases,  and  assignments  thereinafter  contained.  And 
reciting,  that  the  said  J.  I.  Wathen,  with  the  privity  of  the  said 
F.  S.  Bobinson  and  Mary  Ann  Bobinson,  had  paid  to  the  said 
trustees  the  sum  of  9,500{.  and  450L  for  the  plant  thereby  acknow- 
ledged :  It  was  thereby  witnessed,  that,  in  performance  of  the  said 
agreement,  the  trustees,  in  pursuance  of  the  powers  contained  in 
the  settlement,  with  the  consent  of  the  husband  and  wife,  testified 
by  their  execution  thereof,  by  a  deed  attested  by  two  credible 
witnesses,  did  revoke  the  uses  of  the  said  settlement,  and  appoint 
the  said  premises  and  the  plant  in  trust  for  the  said  J,  I.  Wathen, 
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his  executors,  administrators,   and  assigns ;    and  that  the  said     Robinbon 

trustees  did  release,  and  the  said  F.  S.  Eobinson  and  Mary  Eobin-       brwos. 

Bon  did  grant  and  empower  unto  the  said  J.  I.  Wathen  and  his  heirs. 

Sec.  all  and  singular  &c.  the  premises,  to  *hold  the  same  unto  the       [  *20i  ] 

said  J.  I.  Wathen  for  his  life,  with  a  limitation  to  the  use  of  the  said 

Jabez  Tupper  and  hia  heirs,  during  the  life  of  the  said  J.  I.  Wathen, 

in  trust  for  the  said  J.  I.  Wathen  and  his  assigns ;  with  remainder 

to  the  use  of  the  said  J.  I.  Wathen,  his  heirs  and  assigns,  for  ever. 

Jabez  Tupper  was  Mr.  Wathen's  clerk. 

On  the  deed  the  following  receipt  was  indorsed : 

"  Received  the  day  and  year  first  within  written  of  and  from  the 
within-named  J.  I.  Wathen,  the  sum  of  9,950i.,  being  the  full  con- 
sideration  money  within  mentioned  to  be  paid  by  him  to  us. 

Wm.  Brigos, 
"  9,950/.  A.  G.  Eobinson." 

The  deeds  were  all  prepared  by  Mr.  Wathen  and  settled  by 
Mr.  Parken.  As  soon  as  they  were  engrossed  they  were  taken  by 
Mr.  Wathen  to  Highfield  House,  the  residence  of  Mr.  F.  S.  Robin* 
son,  where  they  were  executed  by  him  and  Mrs.  F.  S.  Eobinson. 
Mr.  Wathen  was  on  this  occasion  accompanied  by  his  brother-in-law, 
a  solicitor,  who  explained  to  Mrs.  F.  S.  Robinson  that  the  instru- 
ments were  a  conveyance  to  Mr.  Wathen,  with  a  view  to  enable 
Mr.  F.  S.  Robinson  to  raise  the  sum  required  for  his  admission  into 
partnership  with  his  father.  A  letter  was  next  written  to  Mr.  Briggs 
informing  him  of  the  intended  sale;  and  immediately  after  Mr. 
Wathen  proceeded  to  near  Halifax,  to  the  abode  of  Mr.  A.  G.  Robin- 
son, who  accompanied  him  to  Mr.  Briggs*  residence  in  Halifax. 
Mr.  Wathen  and  Mr.  A.  G.  Robinson  arrived  at  Mr.  Briggs'  on  the 
afternoon  of  the  day,  or  of  the  day  after,  that  gentleman  had 
received  the  letter  communicating  to  him  the  intended  sale. 
Mr.  Briggs  executed  the  deeds,  without,  as  he  admitted  by  his 
answer,  consulting  any  professional  friend — without  inquiring  of 
Mrs.  F.  S.  Robinson  whether  the  proposed  sale  was  in  conformity 
with  her  wish — without  reading  the  deeds  or  the  draft  copies — 
without  satisfying  *himself  that  the  price  proposed  was  adequate,  [  *202  ] 
and  signed  the  receipt  without  receiving  the  money,  or  seeing  that 
it  was  paid.  Mr.  Briggs  explained  in  his  answer  that  he  knew 
Mr.  Wathen  had  long  been  the  confidential  friend  of  both  families, 
and  that  he  placed  implicit  confidence  in  his  representations.  The 
deeds  were  then  executed  by  Mr.  A.  G.  Robinson. 
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RoBiNsoH  At  the  date  of  the  execution  Mr-  A.  G.  Kobinson  was  an  infant 
Brioos.      under  twenty-one. 

On  the  13th  of  June  the  deeds  were  acknowledged  by  Mrs.  F.  S. 
Bobinson  before  Mr.  Justice  Erskine.  Immediately  afterwards 
Mr.  Wathen  mortgaged  the  property  to  a  Mr.  Thornton  to  secure 
6,000Z.  (with  interest  at  5L  per  cent.)  advanced  by  that  gentleman, 
of  which  Mr.  Wathen  immediately  handed  over  4,000/.  to  Mr.  F.  S. 
Bobinson,  and  expended  the  residue  in  paying  the  legal  expenses, 
which  were  considerable,  and  in  improving  the  property. 

Mr.  F.  S.  Bobinson  paid  the  4,000/.  to  his  father,  by  whom  it 
was  handed  over  to  the  Bank  in  liquidation  of  his  debt. 

By  the  deed,  dated  the  15th  of  June,  1889,  Mr.  Wathen  gave  a 
second  mortgage  of  the  property  to  Mr.  F.  8.  Bobinson,  to  secure 
the  sum  of  8,950/.,  being  the  residue  of  the  purchase-money,  with 
interest  at  5/.  per  cent. 

A  deed  of  covenant  was  then  proposed,  but  not  executed  until  the 
29th  of  May,  1843,  by  which  Mr.  J.  I.  Wathen  agreed  to  sell  the 
estate  to  Mr.  F.  8.  Bobinson  for  9,960/.,  free  from  incumbrances, 
within  ten  years ;  that  the  sum  of  6,000/.  should  be  paid  out  of  the 
purchase-money,  and  if  called  in  sooner  should  be  paid  by  the  said 
F.  8.  Bobinson,  who  should  pay  interest  on  the  same,  and  indemnify 
J.  I.  Wathen ;  and  that  the  residue  of  the  said  9,960/.  over  the 
mortgage  of  6,000/.  should  be  retained  by  the  said  F.  S.  Bobinson 
in  discharge  of  his  mortgage,  which  should  thenceforth  cease ;  and 
that  the  said  F.  8.  Bobinson  should  be  let  into  immediate  receipt 
[  *203  ]  of  the  rents  and  profits,  eo  as  to  enable  *him  to  reduce  the  mort- 
gage debt  of  6,000/.,  and  pay  the  premiums  on  a  policy  for  6,000/. 
on  the  life  of  F.  8.  Bobinson,  which  had  been  assigned  to  Wathen. 
Notwithstanding  this  agreement  Mr.  Wathen  continued  in  receipt 
of  the  rents  and  profits. 

On  the  4th  of  May,  1848,  a  deed  of  confirmation  was  executed  by 
Mr.  A.  G.  Bobinson,  who  had  recently  attained  the  age  of  twenty-one. 

In  June,  1840,  Mr.  F.  8.  Bobinson  borrowed  a  further  sum  of 
600/.  upon  his  mortgage  deed,  for  the  ^residue  of  the  purchase- 
money.  By  a  subsequent  deed,  the  date  of  which  did  not  appear, 
the  estate  was  released  of  this  mortgage,  the  residue  of  the 
purchase-money,  and  reconveyed  to  Mr.  Wathen.  On  the  29th  of 
May,  1848,  the  deed  of  covenant  was  executed,  by  which  F.  S. 
Bobinson  agreed  to  purchase  the  estate  at  the  expiration  of  three 
years  from  that  date.  In  the  same  year  Mr.  Bobinson,  senior,  died 
in  pecuniary  difficulties,  the  effect  of  which  was  to  reduce  Mr.  F.  S. 


TOL.  xcvi.]         1858.     CH.    1  SM.  &  G.  203—204.  37? 

Eobinson  to  a  state  of  embarrassment ;  in  consequence  of  which  it     Robinson 

was   thought  desirable  to   secure   the  trust  property,   so  far  as      bbiggs. 

possible;  and  with  this  view  Mrs.  F.  S.  Robinson,  by  a  writing 

under  her  hand,  dated  the  3rd  of  June,  1843,  required  payment  by 

her  husband  to  the  trustees  of  the  sum  of  9,9502.    A  deed  was 

accordingly  prepared  and  executed,  by  which  Mr.  F.  S.  Robinson 

covenanted  with  the  trustees  to  pay  forthwith  the  sum  of  11,926L, 

for  principal  and  interest.     Mr.  Briggs  did  not  execute  this  deed, 

which,  like  all  the  numerous  deeds  throughout  the  transaction,  was 

prepared  by  Mr.  Wathen.     A  second  deed  was  also  executed, 

appointing  Messrs.  Paget  and  Taylor  trustees  in  the  place  of  Mr. 

Briggs  and  Mr.  A.  G.  Robinson,  which  recited  the  fact  of  the  sale, 

and  that  the  purchase-money  had  been  received   by  the  former 

trustees;  but  Messrs.  Taylor  and  Paget  having  declined  the  trusts, 

Mr.  N.  Wathen,  the  father  of  J.  I.  Wathen,  and  a  Mr.  Thompson, 

were  appointed  trustees  by  a  new  deed.    In   *April,   1844,  Mr.       [  '204  ] 

Wathen,  having  in  his  hands  the  sum  of  6,000/.,  the  property  of 

Dr.  Medley,  paid  oflf  the  mortgage  to  Mr.  Thornton,  and  took  a 

re-assignment  to  himself  of  the  mortgaged  premises;    and  by  a 

deed,  dated  the  22nd  of  October,  1844,  mortgaged  the  estate  to 

Dr.  Medley  (whose  solicitor  he  was)  for  6,000i.,  with  interest  at 

5L  per  cent.    On  the  81st  July,  1846,  a  deed  was  prepared  and 

executed,  in  pursuance  of  the  deed  of  covenant  of  the  29th  May, 

1843,  by  which  Wathen  granted,  bargained,  and  sold  the  estate  to 

F.  S.  Robinson,  in  consideration  of  a  sum  of  9,540J.  paid  by  him. 

No  money,  however,  was  in  point  of  fact  paid  by  F.  S.  Robinson  in 

the  transaction.     In  1846,  Mr.  Wathen  applied  to  Messrs.  Lousada, 

who  were  trustees  for  a  Mr.  and  Mrs.  Bacon,  for  a  loan  of  the  trust 

funds  in  their  hands  upon  the  security  of  the  Bowbridge  estate ; 

and,   on  the  8rd  August,   1846,  a  deed  was  executed,  entirely 

suppressing  the  prior  mortgage  to  Dr.  Medley,  by  which  the 

property  was  conveyed  to  Messrs.  Lousada  (and  Wathen  himself) 

jointly,  as  trustees  to  secure  the  sum  of  7,000i.  held  by  them  on  a 

joint  account,  in  trust  for  Mr.  and  Mrs.  Bacon,  and  lent  on  the 

security  of  the  estate. 

Previously  to  the  execution  of  the  mortgage  to  Messrs.  Lousada, 
an  abstract  of  title  was  made  out  by  Mr.  Wathen,  as  the  solicitor  of 
Mr.  F.  S.  Robinson,  which  was  sent  by  him  to  Mr.  Hook,  their 
solicitor,  examined,  and  by  that  gentleman  laid  before  counsel,  who, 
subject  to  one  or  two  queries  which  were  answered,  approved  of  the 
title. 
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Robinson         The  abstmct  of  title  delivered  specified  the  deed  of  the  10th  of 
Mriogs.      June,  1889,  releasing  Mrs.  Robinson's,  sen.,  contingent  charge  for 
1,000Z. ;  the  deed  of  release  of  the  11th  of  June,  1839,  releasing 
Mr.  Scudaniore's  annuity  ;  the  deeds  of  lease  and  release,  dated  the 
12th  and  13th  of  June,  1839,  under  which  the  property  was  sold  to 
Mr.  Wathen;  the  deeds  of  the  18th  and  14th  of  June,  1839,  being 
[  '205  ]       the  mortgage  to  Thornton ;  the  deeds  of  the  14th  and  *15th  of 
June,  1839,  being  the  mortgage  by  Wathen  to  F.  S.  Robinson,  for 
the  residue  of  the  purchase-money,  viz.,  3,950Z. ;  the  deed  of  the 
1st  of  June,  1840,  being  the  assignment  to  Thornton  of  Robinson's 
mortgage,  and  as  a  security  for  5001. ;  the  deed  of  the  4th  of  May, 
1843, 1)eing  the  deed  of  confirmation  by  A.  G.  Robinson  on  attain- 
ing twenty-one ;  the  deed  of  the  29th  of  May,  1843,  being  the  deed 
of  covenant  by  Wathen  to  F.  Scudamore  Robinson  ;  the  deed  of  the 
18th  of  April,  1844,  l)eing  the  re-assignment  by  Thornton  to  Wathen, 
on  payment  of  the  mortgage-money,  6,500i. ;  the  deed  of  the  Slst  of 
July,  1846,  being  the  deed  of  sale  by  Wathen  to  F.  S.  Robinson, 
with  other  deeds  not  material  to  the  present  question.    It  contained, 
however,  no  reference  to  the  mortgage  to  Dr.  Medley. 

In  1849,  Mr.  Josiah  Isles  Wathen  left  this  country  permanently, 
and  Messrs.  Lousada  immediately  entered  into  possession  of  the 
rents  and  profits  of  the  Bowbridge  estate,  and  sold  or  exchanged  a 
part  of  the  property. 

On  the  16th  of  October,  1849,  the  infant  children  of  Mr.  and 
Mrs.  F.  S.  Robinson  filed  this  bill  by  their  next  friend  against 
William  Briggs  and  A.  G.  Robinson,  the  former  trustees  of  the 
settlement,  and  against  the  other  parties  taking  interests  under 
the  various  instruments  that  had  been  executed  in  reference  to  the 
property.  The  bill  prayed,  first,  that  the  alleged  sale  might  be 
declared  fraudulent  and  void  under  the  power  in  the  settlement, 
and  that  the  estate  might  be  re-assigned  to  the  trustees  of  the 
settlement  free  from  all  incumbrances,  so  far  as  regarded  the  rights 
of  the  plaintiffs ;  that  all  parties  competent  might  be  directed  to 
make  such  appointments  &c.  as  might  be  necessary  for  assuring 
those  portions  of  the  property  not  parted  with ;  and  that  what  had 
been  taken  in  exchange  might  be  declared  subject  to  the  tru^  of 
the  settlement ;  that  all  necessary  accounts  might  be  taken ;  and 
that  a  receiver  might  be  appointed.  Secondly,  if  the  Court  should 
be  of  opinion  that  the  plaintiffs  were  not  entitled  to  have  the 
[  •206  ]  premises  restored  to  the  uses  of  the  *8ettlement,  that  the  said 
William  Briggs,  A.  G.  Robinson,  J.  I.  Wathen,  and  F.  S.  Robinson, 
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might  be  decreed  to  pay  the  value  of  the  estate,  with  interest  at  51.     Bobikson 
I>er  cent,  from  the  date  of  the  sale ;  and  that  the  defendants,  other      bbioos. 
than  the  present  trustees  of  the  settlement,  might  pay  the  costs  of 
the  suit. 

Answers  had  been  filed  by  all  the  defendants  to  the  bill,  except 
Mr.  J.  I.  Wathen,  who  was  out  of  the  jurisdiction. 

Mr.Malins  and  Mr.  H.  Stevem  for  the  infant  plaintiffs  [contended 
that  the  sale  and  conveyance  to  Wathen  were  void  as  an  invalid 
execution  of  a  power :  Doey.  Martin  (l),  Cockerell  v.  Cholmeley  (2). 

But,  supposing  the  Court  should  hold  that  the  sale  was  not 
absolutely  void,  it  was  clearly  such  a  transaction  as  would  not  be 
sustained  in  this  Court  in  favour  of  Dr.  Medley,  who  had  notice 
through  Wathen :  Kennedy  v.  Qreen  (3),  Marjoribanks  v.Hovenden  (4) ; 
and  the  mortgage  to  the  Lousadas  was  in  no  better  position.  They 
also  cited  Mortlock  v.  Bidler{6),  Wilkes  v.  Steward  (0),  Langsion  v. 
Olivant  (7),  Cocker  v.  Qiiayle  (8)]. 

Mr.  Elmdy  and  Mr.  Allnutt,  for  Mrs.  F.  S.  Robinson :  [  210  ] 

*  *  The  trustees  were  not  authorised  to  sell  the  estate  merely 
in  order  to  make  advances  to  the  husband.  *  *  Still  less  did 
the  settlement  authorise  the  trustees  to  resort  to  a  fictitious  sale 
merely  to  raise  a  fund  for  the  husband,  upon  which  they  knew 
interest  was  never  intended  to  be  paid,  and  was,  in  fact,  never  paid 
or  demanded  by  the  trustees  until  the  property  was  lost. 

It  was  clear  such  an  expedient  was  not  within  the  scope  of  the 
settlement,  and  the  consent  given  by  the  wife  was  not  binding  upon 
her,  and  afforded  no  indemnity  to  the  trustees.  The  purchaser, 
Wathen,  had  notice  of  the  settlement,  and  the  deed  of  sale  was, 
therefore,  void  against  him,  and  all  taking  under  him,  as  to  the 
equitable  estate  of  the  wife:  Baggett  v.  Mexix{9i)y  Steedman  v. 
Poole  (}q!). 

Mr.  Boyle  appeared  for  Mr.  F.  S.  Robinson,  but  took  no  part  in 
the  argument. 

Mr.  Walker  and  Mr.  SeUcyn,  for  the  trustee  Briggs : 
*  It  was  not  contended,  that  the  sum  of  9,950Z.  was  an       [  211  ] 

(1)  2  R.  R.  324  (4  T.  R.  39).  (6)  14  R.  R.  211  (G.  Coop.  6). 

(2)  53  R.  R.  172  (10  B.  &   C.  564,  (7)  14  R  R.  213  {Gt.  Coop.  33). 
573).  See  also  36  R.  R.  16.  (8)  32  R.  R.  275  (1  Russ.  &  My.  535). 

(3)  41  R.  R.  176  (3  My.  &  K.  699).  (9)  65  R.  R.  71  (1  Ph.  627). 

(4)  67  R.  R.  171  (Drii.  18).  (10)  77  R.  R.  72  (6  Hare,  193). 

(5)  7  R.  R.  417  (10  Vee.  308). 
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KoBiKtM>H     improper  i)rice;   so  far,  therefore,  as  obtaining  a  fit  price,  Mr. 


V. 


BBIG68.      Briggs'  conduct  was  unimpeachable. 

It  is  said,  that  the  sale  was  a  mere  contrivance  by  the  husband 
and  his  solicitor  to  raise  money ;  but  Mr.  Wathen  was  not  the 
solicitor  of  the  trustees,  nor  could  Mr.  Briggs  be  held  in  law  neces- 
sarily acquainted  with  the  intended  fraud  :  Hewitt  v.  Loose  mare  (i). 
[They  distinguished  Doe  v.  Martin  (2).] 

[  212  ]  jj,.^  Bacon  and  Mr.  Rogers  for  Dr.  Medley  : 

[The  object  of  this  settlement  was,  that  the  estate  should  be  sold 
and  the  money  advanced  to  the  husband  on  the  security  of  his  bond ; 
a  mortgage  would  be  supported  in  this  Court  as  a  conditional  sale  : 
Stroughill  v.  Anstey  (3).  The  mortgage  to  Thornton  was  therefore 
a  valid  execution  of  the  power ;  and,  if  so,  Dr.  Medley's  title  could 
not  be  impeached.] 

Mr,  Daniel,  Mr.  Renshaw,  and  Mr.  Bagshawe  (jun.)  for  Messrs. 
Lousada  [distinguished  Kennedy  v.  Green,  inasmuch  as  Mr.  Wathen 
was  not  the  agent  of  the  mortgagees:  and  they  cited  Jones  v. 
Smith  (4),  Joyce  v.  De  Moleyn8{6),  Frazer  v.  Jones  (6),  WaUtcyn  v. 
Lee  (7)]. 
[215]  In  this  case  a  married  woman,  who,  as  to  the  property,  was  a 

feme  sole,  conferred  a  title  on  a  purchaser,  strictly  in  conformity 
with  the  terms  of  the  power;  and  even  if,  as  alleged,  the  transaction 
amounted  to  a  fraud,  she  was  as  much  bound  as  if  she  were  a  feme 
sole  :  Jones  v.  Kearney  (8). 

The  following  cases  were  also  cited:  Hole  v.  Escott(^),  Malcolm  v. 
CharUsworth  (lo),  Meiix  v.  Bell  (ll).  West  v.  Jones  (12).     ♦     *     ♦ 

Mr.  Glasse  and  Mr.  II.  Dart  appeared  for  the  present  trustees. 

The  defendants,  J.  I.  Wathen  and  A.  G.  Robinson,  did  not 
appear,  and  were  stated  to  be  out  of  the  jurisdiction. 

Mr.  II.  Stevens,  in  reply.     *     *     * 

Feb.  18.       The  Vice-Chancellor  : 

[  216  ]  The  plaintiffs,  who  are  infants,  seek  to  recover  property  which 

was  the  subject  of  settlement  upon  the  marriage  of  their  parents. 

(1)  39  R.  B.  526  (9  Hare,  449).  (7)  7  R.  E.  142  (9  Yea.  24). 

(2)  2  R  R.  324  (4  T.  R.  39).  (8)  58  R.  R.  249  (1  Dr.  &  War.  166). 

(3)  91  R.  R.  210  (1  1).  M.  &  G.  635).  (9)  48  R,  R.  63  (2  Keen,  444). 

(4)  58  R.  R.  38  (1  Ph.  244).  (10)  44  R,  R.  19  (1  Keen,  63). 

(5)  69  R.  R.  318  (2  Jo.  &  Lat.  374),  (11)  58  R.  R.  41  (1  Hare.  73). 

(6)  71  R,  R.  184  (6  Hare,  475).  (12)  89  E.  E.  67  (1  Sim.  N.  S.  205). 
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The  settlement  gave  to  the  trustees  named  in  it,  who  are  both     Bobikson 

defendants  in  this  cause,  a  power  to  sell  the  estate,  to  turn  it  into      ^eiggs. 

money,  and  to  lend  the  money  to  the  father,  who  had  the  estate  for 

life,  with  remainder  to  himself  under  the  settlement.    The  sale  was 

to  be  effected  only  with  the  consent  of  the  wife ;  the  money  was  to 

be  lent  to  the  father,  at  the  request  of  the  wife,  during  her  lifetime, 

and  after  her  death  at  the  discretion  of  the  trustees. 

The  settlement  containing  these  powers  was  executed  in  February, 
1888.  It  was  prepared  by  a  gentleman  of  the  name  of  Wathen, 
who  is  one  of  the  defendants  in  this  suit ;  and  this  settlement,  so 
framed  with  the  assistance  of  Mr.  Wathen  acting  as  the  confidential 
solicitor  and  adviser  of  the  family,  was  dealt  with  under  his 
direction  upon  three  transactions,  of  an  extraordinary  kind,  con- 
sidering that  they  were  all  of  them  conducted  by  a  solicitor  who 
had  hitherto  sustained  a  respectable  character,  and  even  under  the 
advice  of  counsel. 

The  power  of  sale,  which  was  to  be  executed  by  the  trustees  with 
the  consent  of  Mrs.  Bobinson,  the  mother  of  ^the  plaintiffs,  was  [  *2i7  ] 
vested  in  Mr.  Briggs  and  Mr.  Alfred  Gerard  Bobinson,  who  are 
both  defendants  in  this  suit.  The  result  of  these  transactions  has 
been  such,  that  the  parties  now  in  possession  of  the  estate  claim  it 
as  purchasers  for  valuable  consideration  without  notice  ;  and  they, 
as  well  as  Mr.  Briggs,  contend,  that  upon  the  true  construction  of 
this  settlement,  and  by  virtue  of  the  acts  done  in  execution  of  the 
powers  contained  therein,  the  trust  property  is  now  exactly  in  that 
position  in  which  it  was  destined  to  be  under  the  provisions  of  the 
settlement ;  and  that  the  trustees  have  executed  their  duty  in 
selling  the  estate,  and  taking  in  lieu  thereof  what  they  have 
taken  and  now  present  to  these  infants  as  the  provision  made  for 
them  on  the  marriage  of  their  parents,  viz.  a  deed  of  covenant  by 
their  father,  confessedly  an  insolvent  man. 

What  I  have  to  consider  is,  whether  that  be  a  true  view  of  the 
case,  and  whether  the  trustees,  who  had  the  power  of  selling  this 
estate,  have  exercised  it,  as  was  their  duty  if  they  exercised  it  at 
all,  according  to  those  rules  which  are  well  established  in  this 
Court,  and  which  the  common  sense  of  mankind  would  recognise 
as  just  rules,  even  if  they  were  not  firmly  established  by  the 
doctrines  and  practice  of  this  Court.  The  trustees,  who  had  the 
power  of  sale,  were  of  course  individuals  in  whom,  unless  the  parties 
to  the  settlement  reposed  confidence,  the  power  to  sell  this  estate 
would  not  have  been  vested.    What  I  have  first  to  consider  is,  what 
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BoBiKsoN     their  duties  were  in  regard  to  the  execution  of  the  power  of  sale, 

Hb/gos,      ^^^  ^o  what  followed  upon  the  sale,  viz.  the  lending  to  the  father  of 

the  infant  plaintiffs  the  monej  that  the  sale  was  intended  to  produce. 

Now,  there  can  be  no  doubt,  that  in  the  exercise  of  this  power  of 
sale  it  was  the  duty  of  the  trustees  in  whom  that  power  was  vested, 
acting  for  the  benefit  of  their  cestui[s]  que  trust,  to  consider  who  was 
the  proposed  purchaser,  and  what  was  the  price  offered  on  behalf 
[  •218  ]  of  the  persons  for  *whom  they  were  trustees.  In  discharging  their 
duties,  they  were  bound  to  exercise  a  reasonable  degree  of  diligence 
and  discretion  before  any  sale  was  undertaken  or  effected  at  all. 
Lord  Eldon,  in  the  case  of  Mortlock  v.  BuUer,  has  said,  that 
trustees,  who  have  a  power  to  sell  an  estate,  are  bound,  before  they 
exercise  the  power  and  in  execution  of  it,  to  look  at  all  the  circum- 
stances of  the  family,  and  at  all  those  other  matters  which  may 
enable  them  to  determine  whether  the  transaction  be  a  wise  and 
discreet  transaction  with  reference  to  the  circumstances  of  all  the 
parties  interested  in  the  estate,  or  to  be  interested  in  the  money  to 
be  produced  by  the  sale. 

Sir  John  Leach,  speaking  as  to  the  duty  of  trustees  who  have  to 
sell  a  trust  estate,  says,  that  every  trust  deed  for  sale  is  upon  the 
implied  condition,  that  the  trustees  will  use  all  reasonable  diligence 
to  obtain  the  best  price,  and  that,  in  the  execution  of  their  trust, 
they  will  pay  equal  and  fair  attention  to  the  interests  of  all  persons 
concerned. 

These  were  the  duties  which  Mr.  Briggs  and  Mr.  Alfred  Gerard 
Bobinson  had  to  discharge  in  reference  to  the  sale  of  this  estate, 
before  they  exercised  the  power  vested  in  them.  Sir  John  Leach, 
in  the  passage  which  I  have  read,  is  speaking  of  a  trust  to  sell. 
But  I  look  on  the  power  to  sell,  such  as  is  contained  in  this  deed, 
and  the  duties  of  the  donee  of  that  power,  who  is  to  take  care  of 
the  money  produced  by  that  sale  for  the  benefit  of  the  persons  to 
become  interested  in  it,  as  governed  exactly  by  the  same  rules  as 
the  duties  of  trustees  for  sale.  Therefore,  whether  it  be  a  power 
of  sale  or  a  trust  for  sale,  the  duties  are  identical,  and  must  be 
exercised  with  equal  care,  caution,  and  circumspection. 

Now,  what  do  we  find  in  this  case  ?  In  the  first  place,  it  was  the 
duty  of  Mr.  Briggs  and  Mr.  Alfred  Gerard  Bobinson  to  consider 
[  •219  ]  well  whether  they  should  sell  the  estate  at  all.  *If  they  sold  it,  it 
was  their  duty  to  consider  what  was  a  fair  price  ;  and  it  ought  also 
to  have  entered  into  their  consideration,  who  the  persons  should  be 
to  whom  such  sale  should  be  made. 


VOL.  xcYi.]         1858.    GH.     1  SM.  &  G.  219—220.  886 

But  I  find,  that,  instead  of  caution,  circumspection,  or  considera-  Bobikson 
tion,  Mr.  Briggs  effected  the  sale  in  consequence  of  a  letter  received  bbiggs. 
by  him  on  a  day,  he  is  not  quite  sure  whether  it  was  not  the  same 
day  on  which,  in  the  afternoon,  a  deed  was  presented  to  him  to 
execute,  in  order  to  convey  the  estate  to  the  purchaser.  It  cannot, 
upon  the  evidence  before  me,  be  considered  that  Mr.  Briggs  had 
weighed  in  his  mind  the  wisdom  of  the  proceedings  to  sell  the 
estate,  or  in  the  least  degree  troubled  himself  about  the  propriety  of 
the  transaction  at  all.  Indeed,  he  had  another  view  of  his  duty. 
Mr.  Briggs  was  a  man  of  business,  and  a  friend  and  connexion  of 
the  family.  But  the  duties  which  he  was  bound  to  discharge  ought 
to  have  been  governed  by  the  rules  I  have  stated,  even  if  he  had 
been  a  total  stranger,  not  bound  to  the  family  by  any  tie  of  friend- 
ship or  relationship,  but  merely  entrusted  with  this  power  of  sale ; 
a  power  that  was  to  turn  that  estate  into  money,  which  was  to 
remain  on  trust  for  the  benefit  of  the  parties  for  whom  he  was 
acting.  Gould  anything  be  more  extraordinary  than  the  incon- 
siderateness  and  want  of  caution  of  a  trustee,  who,  without  any 
proper  previous  inquiry  or  consideration,  exercised  a  power  of  sale 
at  the  very  first  interview  on  which  the  deed  for  conveying  the 
estate  to  the  purchaser  was  presented  to  him  ? 

The  next  consideration  is,  whether  he  had  satisfied  himself  that 
he  was  selling  this  estate  at  a  fair  price.  He  did  not  trouble  him- 
self on  this  subject.  He  had  a  vague  notion  that  the  value  might 
be  between  9,000/.  and  10,000/.,  and  he  finds  in  this  deed  a  sum  of 
9,950/.  expressed  as  the  value  of  the  estate ;  and  he  executed  the 
deed  to  vest  in  the  purchaser  the  trust  estate  without  even  having 
*taken  the  least  pains  to  consider  whether  the  sum  offered  was  an  [  *220  ] 
adequate  price  or  not.  But  who  was  the  purchaser  to  whom  he 
conveyed  it?  It  requires  no  very  familiar  acquaintance  with  the 
rules  and  practice  of  the  Court  to  know,  that,  of  all  persons  in  the 
world  to  purchase  a  family  estate,  the  family  solicitor  would  be,  unless 
under  very  unusual  circumstances,  the  last  man  to  be  thought  of  by 
any  body,  except  perhaps  by  the  solicitor  himself.  Even  the  solicitor 
himself,  if  he  were  a  man  of  prudence  and  caution,  would  be  careful 
how  he  embarked  in  such  a  transaction.  But  here,  on  the  afternoon 
of  the  very  day  on  which  the  deeds  were  presented  to  them,  the 
estate  is  conveyed  away  by  these  two  trustees  to  the  family  solicitor  as 
purchaser,  for  a  price  the  adequacy  of  which  they  had  not  taken  the 
least  pains  to  consider  or  examine ;  and  conveyed  away  by  trustees, 
one  of  whom  was  an  infant.    These  circumstances  show  sufficiently 
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RoBiHsoH  tliat  there  was  a  degree  of  haste  and  negligence  in  this  transaction, 
Bbioos,  which  makes  it  indefensible  on  the  part  of  the  trustees  for  sale ; 
and,  if  the  matter  rested  there,  it  would  be  a  transaction,  which,  if 
impeached,  would  be  unsustainable. 

Bui;,  the  sale  having  been  effected,  and  the  ostensible  purpose 
being,  that,  instead  of  the  real  estate  comprised  in  the  settlement, 
the  parents  and  the  infant  plaintiffs  should  have  the  benefit  of 
the  amount  realised  by  the  sale,  the  next  question  is,  what 
became  of  the  purchase-money?  Mr.  Briggs,  being  a  man  of 
business,  says,  that  at  the  time  when  this  extraordinary  transaction 
took  place,  he  signed  a  receipt  for  the  purchase-money,  while  he 
admits  he  was  not  in  the  habit  of  signing  a  receipt  without  seeing 
the  money.  But,  in  fact,  there  was  here  no  purchase-money.  It 
never  was  intended  that  any  money  should  be  obtained  from 
Mr.  Wathen.  The  whole  transaction  was  one  of  an  entirely  different 
[  *22i  ]  kind.  What  Mr.  Briggs  did  take  instead  *of  the  money  was  the 
deed  of  covenant  by  the  husband  (the  father  of  the  infant  plaintiffs), 
the  tenant  for  life  in  remainder  under  the  settlement,  to  whom  the 
trustees  of  the  settlement  had  a  power  to  advance  the  money  at 
the  request  of  the  mother. 

Mr.  Briggs  knew  that  no  money  was  advanced  by  Mr.  Wathen. 
Did  he  consider  whether  it  was  discreet,  even  if  the  money  had  been 
paid  by  Mr.  Wathen,  that  he  should  allow  it  to  go  into  the  hands  of 
the  husband?  It  is  contended  as  to  this  point,  that,  under  the 
settlement,  there  was  so  ample  a  power  in  the  trustees  to  lend  the 
money  to  the  husband,  that  the  whole  purpose  and  object  of  this 
settlement  was,  that,  the  husband  being  a  man  engaged  in  business, 
the  estate  should  be  sold,  and  the  money  paid  into  his  hands.  The 
duty  of  the  trustees,  as  to  lending  and  advancing  money  to  the 
father,  should  have  been  exercised  with  reasonable  caution.  It  has 
been  indeed  contended,  that  the  request  of  the  wife  was  imperative. 
But  if  I  look  at  this  clause  in  the  deed,  which  authorised  the  loan  of 
the  money  to  the  father,  I  see  it  expressed  in  such  terms  as  placed 
it  beyond  a  doubt  that  it  was  not  the  duty  of  the  trustee,  under  any 
circumstances  whatever,  to  lend  the  money  at  the  request  of  the 
wife,  but  only  within  the  exercise  of  the  provident  consideration  of 
the  circumstances  of  the  family,  which  were  mentioned  by  Lord 
Eldon  in  Mortlock  v.  Bzdler,  and  upon  a  due  regard  to  the  solvency 
of  the  husband,  and  after  well  weighing  whether  his  circumstances 
and  situation  made  it  fit  and  proper  that  the  loan  should  be 
sanctioned.    But  there  was  the  same  absolute  negligence  and  total 
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absence  of  hesitation,  consideration,  and  prudence  on  the  part  of     Robinson 
Mr.  Briggs  and  his  co-trustee  as  to  this,  which  marked  the  conduct       briggs. 
of   the  trustees  in  regard  to  the  exercise  of   the  power  of   sale. 
Mr.  Briggs  says  in  his  deposition,  he  knew  the  husband  was  in 
business  with   his  father,  and  that  it  was  *intended  the  money       [*222] 
should  be  employed  in  order  to  enable  him,  by  conducting  a 
profitable  business,  to  earn  the  means  of  subsistence  for  himself 
and  his  family.    But  it  does  not  appear  that  he  bestowed  any  due 
consideration  on  the  subject  at  all. 

It  is  a  circumstance  in  the  case,  though  not  of  paramount 
importance,  that  Mr.  Briggs  was  a  banker,  and  that  Mr.  Bobinson, 
senior,  to  whom  this  money  was  in  fact  advanced,  was  indebted  in  a 
very  large  balance  to  him  on  his  banking  account. 

It  is  said,  in  answer  to  that  argument,  that  the  balance  of  the 
banking  account  had  been  5,000Z. ;  but  that  his  circumstances  were 
so  improved,  that,  at  the  time  when  those  transactions  took  place, 
the  balance  was  reduced  to  the  amount  of  something  above  4,000Z. 
I  do  not  say  that  the  circumstance  of  Mr.  Robinson,  senior,  being 
indebted  to  the  Bank  is  alone  a  reason  for  invalidating  the  transac- 
tion ;  but  it  is  a  circumstance  in  the  case,  that,  at  the  very  time 
when  the  money  was  advanced  by  the  trustees  to  the  husband  to  be 
handed  over  to  his  father,  the  latter  was  deeply  indebted  to  certain 
persons,  of  whom  Mr.  Briggs,  the  trustee  who  had  permitted  the 
money  to  be  advanced,  was  one. 

The  equivalent  for  the  estate  in  the  result  of  those  transactions  is 
the  covenant  of  the  father  of  the  infant  plaintiffs,  a  young  man  at 
the  time  of  this  sale,  which  he  gave  to  the  trustees  ;  and  Mr.  Briggs 
contends,  that  the  property  is  exactly  in  that  state,  in  which, 
according  to  the  trusts  of  the  settlement,  it  was  designed  to  be ;  for 
the  trustees  have  got  all  that,  in  the  execution  of  their  duty,  they 
were  bound  to  get,  viz.  the  covenant  of  the  husband  for  the  whole 
of  the  purchase-money.  Such  is  the  view  of  the  transaction  taken 
by  Mr.  Briggs,  who  troubled  himself  to  make  no  inquiries  upon  the 
subject,  except,  as  appears  by  his  evidence,  that,  in  conversation, 
he  remarked  upon  his  signing  the  receipt  without  seeing  the 
money. 

The  father  of  the  infant  plaintiffs,  however,  never  received  the       [  223  ] 
money.    Mr.  Wathen  was  engaged  in  a  transaction,   which,   if 
Mr.  Briggs  had  taken  the  trouble  to  bestow  any  consideration  or 
make    any    inquiry,   would    have    shown    him,   that,  instead   of 
Mr.  Wathen  being  the  purchaser  of  the  estate,  he  was  only  (to  use 
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RoBiKsox     Mr.  Wathen's  own  language)  acting  as  the  purchaser.    There  was, 

Bbiggp.      ^^  ^ftct,  no  purchase-money. 

The  whole  of  this  transaction,  on  the  part  of  Mr.  Wathen  and 
Mr.  Frederick  Scudamore  Robinson,  was  in  pursuance  of  a  scheme, 
which  I  grieve  to  say  appears  to  have  been  sanctioned  by  counsel, 
for  getting,  not  by  a  sale  of  the  substantial  estate,  but  by  a 
complicated  transaction  to  be  effected  by  the  preparation  and 
execution  of  nine  deeds,  some  of  them  of  great  length — a  loan — 
the  substance  of  the  transaction  being,  that  Mr.  Wathen  was  only  a 
nominal  purchaser,  and  that  a  client  of  Mr.  Wathen  advanced,  by 
way  of  mortgage,  a  sum  of  money,  out  of  which  it  appears  that 
Mr.  Frederick  Scudamore  Bobinson  received  4,000!.,  which  was  paid 
by  him  into  the  Leicester  Bank. 

If  the  execution  of  the  power  of  sale  vested  the  estate  in 
Mr.  Wathen,  it  passed  first  from  him  to  Mr.  Thornton,  and  after- 
wards, on  Mr.  Thornton's  mortgage  being  paid  off,  to  Dr.  Medley,  a 
client  of  Mr.  Wathen.  It  is  needless  to  go  through  every  link  of 
the  transaction.  It  has  been  contended  at  the  Bar,  that,  this 
power  of  sale  being  exercised  in  order  to  effect  a  fraudulent  scheme, 
the  deed  revoking  the  uses  of  the  settlement  and  appointing  to 
Mr.  Wathen  as  purchaser,  and  affecting  to  vest  the  estate  in  him, 
was  in  effect  (the  transaction  being  fraudulent)  inoperative,  and 
vested  no  estate  whatever  in  Mr.  Wathen  as  a  valid  execution  of 
the  power.  There  is  very  considerable  difficulty  upon  these  ques- 
tions. But  it  is  not,  in  my  opinion,  a  correct  view  of  the  effect  of 
this  transaction  to  treat  it  as  a  fraudulent  execution  of  a  power 
which  must  be  considered  at  law  as  a  nullity,  and  as  passing  no 

'[  •22i  ]  ^estate.  I  think  this  is  a  case  within  the  class  adverted  to  by  Lord 
St.  Leonards,  in  which  the  circumstances  that  vitiate  the  transac- 
tion do  not  appear  on  the  face  of  it — namely,  the  scheme  and  the 
other  matters  which  were  wrought  out  by  the  number  of  deeds 
prepared  under  the  direction  of  Mr.  Wathen,  and  which  entitle  the 
plaintiff  to  relief  in  equity  again&t  the  execution  of  this  power.  In 
my  opinion  the  estate  did  at  law  become  vested  in  Mr.  Wathen,  and 
passed  from  him  first  to  Thornton,  and  is  now  vested  in  Dr.  Medley, 
as  mortgagee,  claiming  under  Wathen. 

The  title  of  Mr.  Wathen,  as  to  his  power  of  conferring  any 
beneficial  interest  on  any  one,  was  from  the  nature  of  the  transac- 
tion and  the  way  in  which  he  had  acquired  this  estate,  such  as,  in 
my  opinion,  did  not  enable  him  to  convey  any  valid  equitable 
interest    to    Dr.   Medley,    whose    money,  under    the    control   of 
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Mr.  Wathen,  had  been  invested  in  this  security;  and  the  security     Bobihsok 
thus  perishing  from  the  infirmity  of  Mr.  Wathen's  title,  I  have  only      bbiogs. 
to  deal  with  the  legal  estate  thus  vested  in  Dr.  Medley ;  and  I  must 
consider  it  as  vested  in  him,  subject  to  the  rights  of  the  plaintiffs 
under  the  settlement,  which  arise  on  annulling  the  sale. 

Besides  the  transaction  with  Dr.  Medley,  an  extraordinary 
transaction  took  place  in  regard  to  the  trust-money  of  another 
family ;  and  two  of  the  defendants  upon  the  record  before  me, 
Messrs.  Lousada,  are  trustees  of  the  trust-funds  of  a  family  of  the 
name  of  Bacon.  The  title  deeds  of  this  estate  (but  not,  according 
to  my  view  of  it,  any  legal  interest  in  the  estate,)  are  now  in  the 
hands  of  Messrs.  Lousada,  and  they  claim  to  hold  them  as  having 
advanced  money  bond  fide  without  notice  upon  the  security  of  those 
deeds,  and  on  a  conveyance  to  them  of  the  estate. 

Mr.  Wathen,  among  his  other  gross  misdeeds  as  to  the  affairs  of  this 
family,  and  of  the  other  persons  whose  property  he  appears  to  have 
dealt  with,  did,  as  to  the  family  *of  the  Bacons,  with  whom  he  was  [  •225  ] 
somehow,  it  is  said,  connected,  commit  this  fraud,  that,  having 
borrowed  money  from  Dr.  Medley,  and  holding  on  behalf  of 
Dr.  Medley,  as  his  client,  what  I  suppose  he  conceived  to  be 
securities  upon  this  estate,  he  applied  to  the  solicitor  of  Messrs. 
Lousada,  the  trustees  of  the  family  of  the  Bacons,  for  an  advance 
of  money  upon  this  estate,  and  obtained  an  advance  by  totally 
suppressing  the  fact  of  the  previous  mortgage  to  Dr.  Medley. 

The  defence,  founded  on  the  absence  of  notice,  actual  or  con- 
structive, to  Messrs.  Lousada,  seems  to  me  wholly  negatived  by  the 
evidence.  Mr.  Wathen,  it  appears,  applied,  on  behalf  of  Mr.  F.  S. 
Robinson,  in  the  early  part  of  the  year  1846,  to  Mr.  Hook,  the 
solicitor  of  Messrs.  Lousada,  as  trustees  of  the  settlement  of  the 
Bacon  family,  for  a  loan  of  money  upon  the  security  of  the  estate 
comprised  in  the  settlement  of  1838,  and  also  of  other  property  of 
Mr.  Robinson  in  Leicester;  and  he  delivered  an  abstract  of  the 
title  of  Mr.  Robinson,  the  proposed  borrower.  I  need  not  detail 
the  complication  of  the  transactions,  and  the  number  of  deeds  by 
which  it  was  made  to  appear  that  Mr.  F.  S.  Robinson  had  become 
the  purchaser. 

The  abstract  delivered  to  Mr.  Hook,  as  the  solicitor  of  Messrs. 
Lousadas,  I  am  told  was  laid  before  counsel,  and,  subject  to  some 
questions  of  title,  approved.  No  counsel,  who  had  looked  at  this 
abstract  with  an  indifferent  mind,  could  have  failed  to  see  that  it 
disclosed  a  series  of    extraordinary,   doubtful,  and   questionable 
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KoBiKsoN     transactions.    I  can  only  account  for  the  course  adopted  by  counsel 

Briggb.      0^  ^^6  supposition  that  he  was  told  to  treat  the  matter  as  a  friendly 

transaction  by  competent  parties ;    and  that,  in    some  way  or 

another,  his  vigilance  must  have  been  lulled  to  sleep.    It  is  quite 

plain  that  there  was  unbounded  confidence  in  Mr.  Wathen,  and,  I 

have  no  doubt,  a  very  just  confidence  reposed  in  Mr.  Hook;  and 

it  was  known  that  Mr.  Wathen,  before  the  transaction  was  com- 

[  *226  ]      pleted,  procured  himself  *to  be  appointed  one  of  the  trustees  of  the 

settlement  of  the  Bacon  family,  whose  money  was  to  be  lent,  so 

that  he  was  in  a  character  which  he  could  only  have  acquired  from 

the  unbounded  personal  confidence  reposed  in  him  by  all  parties. 

But  the  abstract  disclosed — first  of  all  the  marriage  settlement  of 

1888 ;  then  the  conveyance  of  1889  to  Mr.  Wathen,  a  purchaser, 

whom  all  parties  knew  was  a  solicitor,  and  they  must,  or  might 

have  known  that  he  was  the  solicitor  for  that  very  family  whose 

estate  he  purchased,  and  had  conveyed  to  him  by  the  execution  of 

the  power  by  the  trustees  in  June,  1889.     The  abstract  showed  that 

the  solicitor,  who  applied  for  the  loan  for  Mr.  F.  S.  Robinson,  had 

at  one  time  been  the  solicitor  connected  with  the  trust  property 

which  he  had  himself  bought.    The  very  statement  of  these  two 

deeds  was  enough  to  rouse  the  vigilance  and  attention  of  any 

counsel,  and  to  put  both  counsel  and  solicitor  upon  some  inquiry  as 

to  the  nature  of  the  transaction.    It  is  not  a  light  matter  that  a 

part  of  the  title  is  derived  through  the  purchase  of  an  estate,  the 

subject  of  a  settlement,  by  the  solicitor  who  had  been  engaged  for 

the  family  in  preparing  it 

Had  inquiry  been  made,  as  it  ought  to  have  been  made,  as  to  the 
nature  of  Mr.  Wathen's  purchase  in  1889,  at  least  the  truth  might 
have  been  discovered. 

Upon  this  question,  which  is  extremely  important  as  connected 
with  the  doctrine  of  this  Court,  the  attention  of  the  Court  was 
pressed  to  the  decision  in  the  case  of  Kennedy  v.  Greeny  in  which  it 
was  held  that  a  party  interested  in  concealing  an  act  is  not  the 
party  to  be  resorted  to  in  order  to  affect  a  purchaser  with  notice. 
But  this  transaction  does  not  rest  with  the  fact  that  Mr.  Wathen 
had  purchased  the  estate  for  9,950i.  It  appears  upon  the  next  deed 
stated  in  the  abstract,  that  he  mortgaged  it  to  Mr.  Thornton  for 
6,000/.,  and  to  F.  8.  Eobinson  for  3,950Z. ;  and  all  that  having  been 
done,  that  Mr.  F.  S.  Robinson  had  sub-mortgaged  his  security  for 
3,950/.  to  the  Thorntons,  who  had  advanced  6,000/.  There  appeared, 
'27  ]       *also,  what,  if  the  other  circumstances  had  not  been  enough  to  put 
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the  parties  upon  Bome  inquiry,  or  have  induced  them  to  ask  some 
explanation,  ought  to  have  been  enough  to  have  excited  their 
attention.  I  mean  the  startling  circumstance  of  a  deed  of  confirma- 
tion having  been  executed  in  1843,  which  showed  that  Wathen,  the 
family  solicitor,  had  acquired  his  title  by  the  execution  of  a  power 
by  an  infant  trustee.  That  deed  of  confirmation  appears  on  the 
face  of  the  abstract.  Then  it  appears  that  Mr.  Wathen  had  paid  ofif 
to  F.  S.  Robinson  the  S,950Z.,  and  the  BOOL  more,  which  had  been 
advanced  by  Mr.  Thornton.  Then  there  was  a  deed  giving  Mr. 
Thornton,  as  mortgagee,  the  benefit  of  the  deed  of  confirmation  for 
the  whole  amount  of  6,5002. ;  and,  as  the  abstract  was  delivered, 
there  was  no  title  deduced  to  Mr.  F.  S.  Robinson  at  all,  for  the 
first  abstract  stopped  short  of  the  conveyance  to  Mr.  F.  S.  Robinson. 
There  was,  indeed,  a  contract  of  an  extraordinary  kind  for  the  sale 
of  the  estate  stated  upon  the  abstract — a  contract  for  the  sale  of  the 
estate  from  Mr.  Wathen  to  F.  S.  Robinson.  All  these  deeds  dis- 
closing those  extraordinary  dealings  with  this  estate  were  laid 
before  the  solicitor  of  Messrs.  Lousada  by  Mr.  Wathen. 

Now,  upon  the  whole  of  this  case,  I  can  come  to  no  other  con- 
clusion, than  that  Messrs.  Lousada,  upon  the  facts  disclosed  in  the 
abstract,  ought  to  have  made  further  inquiries,  and  that  their 
neglect  deprives  them  of  the  character  of  purchasers  for  valuable 
consideration  without  notice. 

There  was  an  original  vice  in  the  execution  of  the  power  of  sale, 
and  of  the  loan  of  the  trust-money,  which  entitles  the  plaintiff  to 
have  a  reconveyance  to  the  trustees  of  the  settlement  of  1888  upon 
the  trusts  and  limitations  of  the  settlement,  without  prejudice  to 
such  (if  any)  rights,  as  may  be  established  against  the  estate  of 
Mrs.  F.  S.  Robinson,  or  against  the  life  estate  in  remainder  of  Mr. 
F.  S.  Robinson. 


bobikson 
Bbioos. 


COLOMBINE  V.   PENHALL(l). 

(1  Sm.  &  G.  228—258.) 

A  solicitor  and  money  scrivener,  being  in  insolvent  circumstances,  upon 
his  marriage  with  a  woman  with  whom  he  had  for  seven  years  previously 
cohabited,  by  a  deed  of  settlement  and  articles  of  agreement  executed  prior 
to  the  marriage,  conveyed  and  assigned  the  whole  of  his  real  and  personal 
estate  to  trustees,  upon  certain  trusts,  for  his  wife,  with  a  joint  power  of 
appointment  among  the  children  of  the  marriage,  (including  an  illegitimate 
daughter),  but  reserving  no  interest  to  himself;    immediately  after  the 


(1)  Jhilmer  v.  Hunter  (1869)  L.  B. 
8  £q.   46,  38  L.  J.  Ch.  543,  20  L.  T. 


1852. 

J}ec.  13, 14, 

16,  17,  18,  20, 

21,  23,  23. 

1858. 
AfarcJi  83. 

Btuabt, 
V.-C. 
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942 ;  In  re  Reis  [1904]  2KB.   769, 
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Ck>LOMBiNE  marriage,  the  power  was  exercised  in  favour  of  the  illegitimate  daughter. 

'9,  The  property  remained  under  the  control  of  the  husband ;  and,  within  two 

PCKHALI^  monthsafter  the  marriage,  a  y?ae  in  bankruptcy  was  issued  against  him. 

On  a  bill  filed  by  the  wife  to  establish  the  settlement :   Held,  that  the 

settlement   was  itself  an  act  of  bankruptcy,  and  void  as  against  the 

assignees. 

The  original  bill  was  filed  on  the  10th  of  June,  1847,  (amended 
on  the  29th  of  March,  1849),  by  Amy,  the  wife  of  David  El  win 
Colombine,  a  solicitor,  by  John  Burden,  her  next  friend,  against  the 
assignees  in  bankruptcy  of  her  husband ;  and  it  prayed  that  the 
trusts  of  a  certain  indenture  of  settlement,  and  an  agreement,  dated 
the  12th  of  January,  1847,  might  be  specifically  performed,  and  the 
trusts  thereof  established  under  the  direction  of  the  Court ;  and 
that  the  assignees  under  the  Jiat  might  be  restrained  from  selling 
or  parting  with  the  furniture  advertised  for  sale,  or  other  property 
comprised  in  such  settlement ;  and  that  they  might  account  for  all 
monies  received,  or  which  ought  to  have  been  received  by  them  in 
respect  of  the  property  therein  comprised ;  and  that  the  plaintifif 
and  all  other  persons  interested  under  such  settlement  should  be 
declared  entitled  to  the  benefit  of  such  deposits ;  and  that  all  proper 
and  necessary  proceedings  should  be  taken  for  realising  the  same, 
and  the  monies  thereby  secured ;  and  that  the  assignees  might  be 

decreed  to  pay  the  costs  of  the  suit. 

***** 

[  229  ]  David  Elwin  Colombine,  a  solicitor  practising  in  London,  and 

acting  as  a  money  scrivener  and  bill  broker,  upon  the  14th  of 
January,  1847,  intermarried  with  Amy  Miles  the  plaintiff,  with 
whom  he  had  previously  cohabited  from  1839,  who  had  passed  as 
his  wife  and  by  his  name ;  and  by  whom  he  had  one  daughter, 
described  in  the  bill  as  Ann  Louise  Elwin  Miles  cUias  Colombine. 
Previously  to  the  date  of  the  marriage,  D.  E.  Colombine  and  the 
plaintiff  were  residing  together  in  his  freehold  house  at  Thistle 
Grove,  Brompton ;  but,  a  few  days  prior  to  the  12th  of  January, 
1847,  they  proceeded  to  Brighton,  and  from  thence  to  Lewes,  where 
the  marriage  settlement  and  articles  of  agreement  in  dispute  in 
these  causes  were  executed  by  D.  E.  Colombine  and  Amy  Miles,  in 
the  presence  of  Inigo  6ell,  a  solicitor  of  that  town,  and  James 
Inskip,  his  clerk.  Mr.  Colombine  and  the  plaintiff  returned 
immediately  afterwards  to  Brighton  ;  and,  on  the  following  day,  the 
18th  of  January,  he  proceeded  to  town  to  obtain  the  license,  leaving 
Mrs.  Miles  at  Brighton,  where  he  returned  the  same  evening.  On 
the  14th  of  January  the  marriage  was  celebrated  in  the  parish 
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church  of  St.  Nicholas,  Brighton,  and  immediately  after  Mr.  and  OohouBiim 
Mrs.  Golombine,  by  a  deed  poll,  exercised  the  joint  power  of  pemhall. 
appointment  reserved  to  them  in  the  said  indenture  of  settlement, 
in  favour  of  their  illegitimate  daughter,  the  instrument  being 
attested  by  a  solicitor  employed  by  them  for  that  purpose  at 
Brighton.  By  the  indenture  of  settlement,  bearing  date  the  12th  of 
January,  1847,  between  D.  E.  Colombine,  of  Carlton  Chambers, 
B^ent  Street,  of  the  first  part ;  Amy  Miles,  of  Thistle  Grove,  Old 
Brompton,  of  the  second  part ;  and  R.  H.  Scully,  George  Chitty, 
and  ^Arthur  Cooke,  of  the  third  part ;  reciting,  that  the  said  [  *2d0  J 
D.  E.  Colombine  was  seised  and  possessed  of  certain  freehold  land, 
and  the  furniture  in  the  schedules  appended  thereto,  and  also 
certain  leasehold  messuages  or  tenements,  and  also  five  policies  of 
assurances  upon  his  own  life,  granted  by  several  insurance  ofBces, 
and  amounting  together  to  8,6422. ;  and  reciting,  that  a  marriage 
was  agreed  on,  and  intended  shortly  to  be  solemnised:  it  was 
thereby  witnessed,  that,  in  consideration  of  the  said  intended  mar- 
riage, the  said  D.  E.  Colombine  did  thereby  grant  to  the  said 
Scully,  Chitty,  and  Cooke  all  that  freehold  land,  &c.,  called  Thistle 
Orove;  and  also  all  that  messuage  or  tenement,  &c.,  standing  there- 
upon, known  and  distinguished  as  the  Lodge,  and  now  in  the 
occupation  of  the  said  D.  E.  Colombine,  until  the  said  marriage,  in 
trust  for  the  said  D.  E.  Colombine,  and  then  and  thereafter  upon 
the  trusts  therein  declared.  And  it  was  also  thereby  witnessed, 
that,  in  consideration  of  the  said  marriage,  the  said  D.  E.  Colombine 
did  demise  to  the  said  trustees  all  the  said  leasehold  premises  and 
gardens  called  the  Thatched  Cottage  at  Netting  Hill,  now  in  the 
occupation  of  Ann  Colombine  (the  mother  of  D.  E.  Colombine), 
with  certain  other  leasehold  premises,  upon  the  like  trusts.  And  it 
was  also  witnessed,  that,  in  consideration  of  the  said  marriage,  the 
said  D.  E.  Colombine  did  assign  to  the  said  trustees  a  certain  agree- 
ment for  a  lease,  upon  the  like  trusts.  And  it  was  further 
witnessed,  that,  in  consideration  of  the  said  intended  marriage,  the 
said  D.  E.  Colombine  did  assign  to  the  said  trustees  all  the  house- 
hold furniture  and  other  efiects  thereinafter  written,  policies  of 
assurance,  and  all  additions  thereto,  upon  like  trusts.  And  it  was 
further  witnessed,  that,  in  consideration  of  the  said  intended 
marriage,  the  said  D.  E.  Colombine  did  covenant  and  agree  with 
the  said  trustees,  the  survivors  or  survivor  of  them,  witliin  five 
years  from  the  solemnisation  of  the  said  intended  marriage,  to  pay 
to  the  trustees,  the  survivors  or  survivor  *of  them,  the  sum  of      [  *23i  ] 
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CoLOMBiKK    10,000/.  of  lawful  money,  with  interest  at  5  per  cent.     And  it  was 
Penhall.     thereby  declared  and  agreed,  by  and  between  the  parties  thereto, 
that  the  trustees  for  the  time  being  of  these  presents  should  after 
the  solemnisation  of  the  said  marriage,  stand  seised  and  possessed 
of  the  said  hereditaments  and  premises  respectively  by  him  before 
granted,  demised,  and  assigned,  or  intended  so  to  be,  and  also  of 
the  said  sum  of  10,000Z.  thereinbefore  covenanted  to  be  paid,  upon 
the  trusts  following,  that  is  to  say :  Upon  trust,  that  the  trustees 
should  invest  the  said  monies,  and  the  monies  which  should  be 
received  on  the  said  five  several  policies  of  assurance,  and  also  the 
said  sum  of  10,000{.,  in  the  public  funds  and  Government  securities, 
or  on  mortgage  of  freehold  and  copyhold  property,  or  leaseholds 
(the  term  not  being  less  than  sixty  years) ;  and  upon  further  trust 
to  permit  the  said  Amy  Miles,  during  her  life,  to  hold  and  enjoy 
the  said  freehold  and  leasehold  hereditaments  and  premises,  and 
the  household  furniture  and  other  effects  mentioned  in  the  said 
schedules,  and  to  receive  the  income  of  the  stocks  and  funds  or 
securities,  upon  which  the  said  monies  shall  have  been  invested, 
and  also  interest  on  the  said  sum  of  10,000/.  until  the  same  shall 
have  been  received,  such  further  provision  for  the  said  Amy  Miles 
to  be  for  her  separate  use,  free  from  the  debts  and  control  of  the 
said  D.  E.  Golombine  or  any  future  husband,  but  without  power  to 
charge  or  anticipate  the  same :  provided  always,  that,  if  the  said 
Amy  Miles,  while  she  shall  be  discovert,  shall  alien,  charge,  or 
dispose  of,  or  otherwise  anticipate  the  provisions  hereinbefore  made 
in  her  behalf,  after  the  decease  of  the  said  D.  E.  Golombine,  by 
reason  of  the  bankruptcy  or  insolvency  of  the  said  Amy  Miles,  or 
by  any  other  measure  whatsoever,  whereby  such  provisions  can  no 
longer  be  personally  enjoyed  by  her,  but  the  same  or  any  part 
[  *232  ]       thereof  shall,  or,  but  for  this  present  provision,  would  belong  *or 
become  vested  in  some  other  person  or  persons,  then  the  trusts 
hereinbefore  expressed  in  favour  of  the  said  Amy  Miles  concerning 
such  provisions,  or  so  much  thereof  as  shall  or  would  have  so 
become  vested  in  any  person  or  persons  other  than  the  said  Amy 
Miles,  shall,  immediately  thereupon,  cease  and  determine  as  if  she 
were  deceased.    And,  after  the  decease  of  the  said  Amy  Miles  or 
other  determination   in    her  lifetime   of    the  trust    hereinbefore 
expressed  in  her  favour,  upon  trust  that  the  said  trustees  shall,  with 
all  convenient  speed,  sell  the  said  freehold  and  leasehold  heredita- 
ments, furniture,  or  effects,  together  or  in  parcels,  by  private  sale 
or  public  auction,  with  liberty  to  buy  in  the  same,  &c.,  and  to 
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invest  the  proceeds  thereof  in  the  public  stocks,  funds,  or  securities,  Colombimb 
in  their  names,  and  to  stand  possessed  of  such  trust  monies,  on  pbkhall. 
trust  for  such  person  or  persons  as  the  said  D.  E.  Golombine  and 
Amy  Miles,  at  any  time  or  times  after  the  solemnisation  of  the  said 
intended  marriage,  by  any  deed  poll,  with  power  of  revocation, 
attested  by  one  or  more  witnesses,  should  appoint ;  and  in  default 
of  appointment  in  trust  for  the  children  of  the  said  marriage  equalljr, 
who  should  attain  twenty-one,  or,  being  daughters,  should  attain 
that  age  or  marry ;  with  a  power  to  the  trustees  to  apply  the  whole 
or  part  of  the  income  of  such  trust  funds  for  the  maintenance  of 
the  children  of  the  said  intended  marriage,  or  to  apply  not  more 
than  one-half  of  one  equal  share  of  the  principal  monies  for  the 
advancement  in  life  of  any  of  the  children  of  the  said  intended 
marriage,  with  the  consent  of  the  said  Amy  Miles,  during  her  life ; 
and,  in  case  there  should  be  no  child,  who  being  a  son  should  attain 
twenty-one,  or  daughter  who  should  attain  that  age  or  marry, 
then  to  hold  so  much  of  such  shares  as  shall  not  have  been 
disposed  of,  upon  trust  for  the  said  D.  E.  Golombine,  his  executors, 
administrators,  or  assigns. 

The  settlement  then  empowered  the  trustees,  with  the  ^consent  [  *2S'6  ] 
of  the  said  Amy  Miles,  to  lease  or  sell  the  said  freehold  or  leasehold 
messuages  or  premises,  or  to  sell  the  furniture  or  effects,  or  the  said 
policies,  together  or  in  parcels,  by  private  sale  or  public  auction,  &c., 
and  to  hold  the  proceeds  thereof  upon  the  trusts  therein  declared, 
but  so  that  the  said  Amy  Miles  should  have  the  income  of  the 
same :  provided  always,  and  it  was  thereby  declared  and  agreed, 
that  it  should  not  be  incumbent  on  the  trustees  to  enforce  payment 
of  the  said  sum  of  10,000{.  until  such  time  as  they  should  deem  the 
same  to  be  expedient,  or  be  required  so  to  do  by  the  said  Amy  Miles, 
by  a  notice  in  writing ;  but  such  trustees  should  be  at  liberty  to 
allow  such  sum,  or  so  much  thereof  as  they  should  deem  expe- 
dient, to  remain  due  from  the  said  D.  E.  Golombine :  provided 
always,  that  it  should  be  lawful  for  the  trustees,  with  the  consent 
in  writing  of  the  said  Amy  Miles,  to  accept  from  the  said  D.  E. 
Golombine,  in  lieu  of  payment  and  by  way  of  satisfaction  of  the 
said  sum  of  10,000Z.,  any  freehold,  copyhold,  or  leasehold  property, 
annuities,  mortgages,  railway  shares,  or  other  property,  the  value 
whereof,  in  the  judgment  of  the  said  trustees,  should  be  equal  or 
greater  than  the  said  sum  of  10,000{.,  or  so  much  thereof  in  lieu  of 
payment  and  by  way  of  satisfaction  of  and  for  which  such  property 
shall  be  so  accepted,  and  which  should  be  vested  in  the  said  trustees 
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CoLOHBiNK  upon  the  trusts  or  trust  that  shall  be  subsisting,  and  subject  to 
Prnhalu  *^®  provisions  therein  declared,  with  a  power  to  release  the  said 
D.  E.  Colombine  for  so  much  as  shall  have  been  paid  or  satisfied 
as  aforesaid.  The  settlement  then  contained  the  usual  powers  to 
the  trustees  to  sell  the  whole  or  any  of  the  said  property,  with  the 
consent  in  writing  of  the  said  Amy  Miles ;  that  the  receipts  of  the 
trustees  should  be  a  good  discharge ;  the  usual  power  of  appointing 
new  trustees  given  to  the  wife,  or,  after  her  decease,  to  the  continuing 
trustees  or  to  the  personal  representative  of  the  survivor  of  the 
husband  and  wife.  The  usual  indemnity  clause  in  favour  of  the 
[  •284  ]  trustees,  with  a  provision  that  *they  should  not  be  bound  to  see  to 
the  payment  of  the  premiums  by  the  said  D.  E.  Colombine.  Then 
followed  a  covenant,  that  «all  parties  claiming  under  such  trust 
should,  on  being  required  by  the  trustees,  do  all  acts  necessary  for 
effectuating  the  same,  and  that  the  said  D.  E.  Colombine  would 
pay  the  premiums  and  keep  alive  the  policies  agreed  to  be  settled 
thereby. 

.  The  two  schedules  appended  to  the  deed  contained  the  whole  of 
the  furniture  and  fixtures  of  the  house  and  premises  §Lt  Thistle 
Grove,  including  the  most  minute  articles,  such  as  pieces  of*  India 
matting,  tooth  brush,  &c.  The  settlement  also  included  other 
articles :  paintings  in  the  dining  and  drawing  rooms,  a  turning 
lathe  by  Holtzappfel,  a  carriage,  wearing  apparel,  jewelry,  china, 
linen,  coal  in  the  cellar,  twelve  dozen  of  old  Madeira,  and  bottles  of 
spirits,  French  wine,  &c.,  in  the  wine  cellar,  plants  in  the  green- 
house, Newfoundland  dog  and  kennel,  &c. 

By  the  articles  of  agreement,  executed  the  same  day  and  by  the 
same  parties  as  the  indenture  of  settlement,  reciting  the  covenant 
on  the  part  of  D.  E.  Colombine  to  pay  the  sum  of  10,000{.,  in  con- 
sideration of  the  said  intended  marriage,  it  was  witnessed  that  the 
deeds,  writings,  and  other  documents  mentioned  in  the  third 
schedule,  and  that  day  expressed  to  be  deposited  with  the  said 
trustees,  should  remain  as  a  security  for  the  due  payment  of  the 
said  sum  of  10,000/.,  subject  to  redemption  on  payment  of  such  sum. 

At  the  date  of  the  execution  of  the  indenture  of  settlement  the 
house  and  premises  at  Thistle  Grove  were  subject  to  a  mortgage  for 
2,000Z.  to  Mr.  John  Allen ;  but  no  mention  was  made  in  the  settle- 
ment of  such  incumbrance,  upon  the  ground,  as  the  plaintiff  in  her 
bill  alleged,  that  Mr.  Allen  held  other  securities  sufficient  to  cover 
his  mortgage  debt,  and  it  was  therefore  thought  inexpedient  to 
embarrass  the  title  to  the  property  by  any  reference  to  the  mortgage. 
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It  was  stated  in  the  answer  of  the  assignees  to  the  original  *bill,    Colombikb 
that,  so  far  as  they  can  ascertain  or  learn,  the  settlement  and     pbmhall. 
articles  of  agreement  comprised  the  whole  of  the  property  of  D.  E.       [  *235  ] 
Colombine,  with  a  very  few  and  trifling  exceptions. 

The  trustees  named  in  the  settlement,  upon  being  applied  to, 
refused  to  act,  and  accordingly,  on  the  22nd  of  February,  1847,  a 
negotiation  was  opened  with  a  Mr.  Thomas  Gorlett  to  become  a 
trustee  in  the  room  of  the  trustees  first  named;  and  on  his 
assenting,  the  railway  shares  contained  in  the  said  articles  of  agree- 
ment were  transferred  to  him,  and  the  other  securities  deposited, 
and  a  memorandum  was  signed  by  him,  consenting  to  act  as  such 
trustee,  and  acknowledging  the  receipt  of  such  securities ;  the  whole 
of  which,  however,  was,  upon  the  bankruptcy  of  D.  E.  Golombine, 
handed  over  by  Mr.  Gorlett  to  the  assignees. 

After  the  execution  of  the  settlement  most  of  the  furniture  and 
other  effects  remained  in  the  house  in  Thistle  Grove  until  the  bank* 
ruptcy.  But  a  carriage,  the  turning  lathe,  and  some  other  packages 
were  lodged  at  a  warehouse  in  the  name  of  Bodolph  Sully.  In 
February  other  packages  were  deposited  at  another  warehouse,  in 
the  name  of  Thomas  Ghitty  ;  and  in  March  three  other  packages, 
with  a  piano,  were  deposited  in  the  same  place  in  the  name  of  Miss 
Golombine,  who  was  about  five  years  of  age.  Early  in  March,  1847, 
several  of  the  packages  lodged  in  the  name  of  Ghitty,  were  removed 
by  orders  purporting  to  be  signed  by  T.  Ghitty,  but  the  signature 
was  in  the  handwriting  of  D.  E.  Golombine.  On  the  7th  of  April 
the  piano  was  removed  by  an  order  purporting  to  be  signed  by 
Miss  Golombine,  but  in  fact  in  the  handwriting  of  D.  E.  Golombine. 
About  the  same  time  a  shipping  agent  in  London  was  directed  to 
take  charge  of  these  articles,  in  order  to  send  them  to  Boulogne ; 
which  was  done,  but  they  were  shortly  afterwards  stopped  by  the 
messenger  of  the  Gourt  of  Bankruptcy,  and  became  the  subject  of 
litigation  in  the  French  Courts. 

Upon  the  13th  of  January,  1847,  Mr.  Allen  called  on  Mr.  [236] 
Golombine  for  payment  of  his  debt  and  requested  to  see  him,  but 
was  informed  he  was  absent  from  town ;  evidence  was  produced  to 
show  that  Mr.  Golombine  was  within  the  house  at  the  time  of  Mr. 
Allen's  visit ;  and  upon  this  denial  to  a  creditor,  a  fiat  in  bank- 
ruptcy was  issued  on  the  13th  of  March.  Mr.  Penhall  was  under 
such  Hat  appointed  creditors'  assignee,  and  Mr.  George  Green, 
official  assignee;  but  on  the  death  of  the  latter  gentleman,  he 
was  subsequently  replaced  by  Mr.  William  FennelL 
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CoLOMBiNE        Immediately  after  the  22nd  of  February,  Mr.  Colombine  pro- 
Pknhall.     ceeded  to  Boulogne,  where  he  remained  until  the  Sth  of  March,  and 
then  returned  to  town.     The  property  which  formed  the  subject  of 
the  settlement  was  taken  possession  of  by  the  assignees  under  the 
fiat,  and  advertised  to  be  sold  by  auction  on  the  16th  of  June,  1847  ; 
in  consequence  of  which  Mrs.  Colombine,  on  the  10th  of  June,  filed 
her  original  bill,  claiming  to  have  the  benefit  of  the  provisions  con- 
tained in  the  deeds  of  the  12th  of  January,  1847.     On  the  12th  of 
June  Mr.  Colombine  presented  a  petition  to  the  Court  of  Review 
to  annul  the  fiat ;  but  while  it  was  pending  a  negotiation  was  set 
on  foot  for  a  compromise ;  which,  however,  being  broken  off,  Mr. 
Colombine  proceeded  with  the  petition,  and  eventually  obtained 
from  Vice-Chancellor  Knight  Bbuce  leave  to  try  the  validity  of  the 
fiut  by  an  action  against   the  assignees  ;    which  he  accordingly 
commenced  forthwith  in  the  Court  of  Queen's  Bench,  and  which 
was  ultimately  tried,  in  February,  1849,  before  Lord  Denman  and 
a  special  jury,  and  a  verdict  given  in  favour  of  the  validity  of  the 
fi^at.    A  rule  nisi  for  a  new  trial  was  afterwards  obtained,  on  the 
ground  of  improper  reception  of  evidence,  which  was  discharged  in 
Easter  Term,  1850. 

Contemporaneously  with  these  proceedings,  the  trustees  having 
[  •237  ]  all  disclaimed,  Mrs.  Colombine,  by  a  writing  under  *her  hand, 
required  her  husband  to  proceed  by  an  action  at  law  against  the 
assignees,  to  recover  the  value  of  the  property  included  in  the  settle- 
ment ;  and  an  action  was  immediately  commenced  by  him  in  the 
Court  of  Common  Pleas  against  the  assignees,  in  which  an  issue  was 
raised  as  to  the  right  of  the  assignees  to  the  property  under  the  fiat. 
The  case  came  on  to  be  tried  in  February,  1860,  before  Chief  Justice 
Wilde  and  a  special  jury,  when  a  verdict  was  found  in  favour  of  the 
validity  of  the  /!af,  and  of  the  right  of  the  assignees  to  the  property. 

On  the  4th  of  March,  1851,  Vice-Chancellor  Knight  Bbucb 
dismissed  the  bankrupt's  petition  to  annul  the^f. 

The  defendant  Miller  was  subsequently  appointed  the  trustee  of 
the  settlement. 

Subsequently  to  the  filing  of  the  original  bill  the  assignees  filed 
a  cross  bill,  impeaching  the  settlement  as  a  fraudulent  contrivance 
on  the  part  of  the  bankrupt  to  withdraw  his  property  from  the 
operation  of  the  bankrupt  laws ;  and  an  immense  mass  of  evidence 
was  adduced  for  the  purpose  of  proving,  that,  in  the  latter  part  of 
1846,  Mr.  Colombine  had  negotiated  among  his  clients  several  bills 
of  exchange  for  Lord  Cantilupe,  to  the  amount  of  5,000Z.,  and  had 
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received  from  the  noble  Lord  the  amount  due  upon  such  bills,  but    Colombink 

neglected  to  repay  those  persons  who  had  contributed  the  loan,  and     pbnhall. 

who  were  now  creditors  under  the  fiat.     That  Mr.  Colombine  was 

in  the  habit  of  keeping  an  account  with  two  Banks  :  that  of  Sir  C. 

Scott,  and  the  Union  Bank.     That,  on  the  4th  of  December,  1847, 

Mr.  Colombine  had  a  balance  of  4,748{.  in  Sir  Claude  Scott's  Bank, 

and  a  balance  of  1,200/.  in  the  Union  Bank;  but  that  at  the  date 

of  the  fiat  he  had  withdrawn  the  whole  of  the  balance  of  4,748/. 

from  Sir  C.  Scott's  Bank,  and  was  a  debtor  to  the  other  Bank  to  the 

extent  of  922/.    It  was  in  evidence  that  at  this  period  the  debts 

claimed  against  the  bankrupt  amounted  to  15,000/.,  and  the  debts 

proved  were  8,000/. 

It  was  admitted  that  the  bankrupt  had  left  no  household  debts       [  238  ] 
unpaid. 

It  was  proved  that  the  principal  part  of  the  furniture  and  other 
articles  comprised  in  the  settlement  remained  under  the  control  of 
the  bankrupt  until  the  date  of  the  fiat.  Such  of  the  articles  as  had 
been  removed  from  the  premises  at  Thistle  Grove,  Mr.  Colombine, 
in  an  affidavit,  explained  had  been  removed  only  with  a  view  to 
letting  the  house. 

For  the  purpose  of  showing  a  fraudulent  object  in  the  settlement, 
a  draft  copy  of  a  settlement  was  tendered  in  evidence,  which  had 
been  found  among  the  bankrupt's  papers.  It  purported  to  be  a 
settlement  between  Henry  Edward  Lloyd,  and  Agnes  Miles,  widow, 
comprised  the  same  property,  declared  the  same  trusts,  and  specified 
one  of  the  same  trustees — the  names  of  the  other  two  being  repre- 
sented as  A.  B.  and  C.  D.  It  was  approved  by  counsel  in  January, 
1846,  a  year  before  the  marriage.  Mr.  Colombine  explained  that 
the  fictitious  names  used  in  the  draft  were  employed  to  conceal  the 
real  parties  from  the  pupils  in  the  chambers  of  the  conveyancer  by 
whom  the  draft  was  settled. 

A  great  mass  of  evidence  was  adduced  for  the  purpose  of  proving 
that  Mr.  Colombine  was  a  trader  within  the  bankrupt  laws. 

In  her  answer  to  the  cross  bill,  Mrs.  Colombine  answered  jointly 
with  her  husband. 

It  was  proved,  that,  in  1889,  Mr.  and  Mrs.  Colombine  sent  the 
usual  wedding  cards  as  if  just  married,  and  had  always  passed  as 
man  and  wife. 

[A  preliminary  question  was  raised  whether  the^at  in  bankruptcy 
could  be  disputed  in  these  proceedings,  but  the  Yice-Chancbllob 
decided  that  the^^  must  be  treated  as  valid  until  it  was  annulled.] 
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Ck>LOMBiNB  Mr.  Russell  and  Mi'.  Bagshawe,  for  Mrs.  Golombine,  [contended, 

Pknhall.     that  as  there  was  no  evidence  to  connect  the  plaintiff  with  any  fraud, 
[  239  ]       the  settlement  would  be  sustained  in  this  Court]. 

[  241  ]  Mr.  Malins  and  Mr.  Taylor  for  the  infant,  [contended  that  the 

assignment  of  the  property  did  not  constitute  an  act  of  bankruptcy : 
Hanvood  v.  Bartlett  (1) ;  and  said  that  there  was  no  case  in  which 
this  Court  had  refused  to  support  a  contract  in  marriage  articles  in 
favour  of  the  collaterals  of  the  wife,  who  is  the  purchaser]. 

[  242  ]  Mr.  Beales  appeared  for  the  mortgagee  Allen. 

Mr.  Schomberg  and  Mr.  Rogers  for  other  parties. 

Mr.  Swanston  and  Mr.  J.  V.  Prior  then  proceeded  with  the 
cross  bill : 

*  *  In  Lester  v.  Garland  (2),  it  was  held,  that  marriage  would 
[  *24S  ]  not  support  a  settlement  intended  to  evade  *the  bankrupt  law. 
*  *  Even  if  it  should  be  held  that  the  settlement  was  not  void  as 
against  the  wife,  it  was  clear  the  appointment  could  not  be  supported 
in  favour  of  the  infant.  If  the  settlement  was  an  act  of  bankruptcy 
by  the  husband,  the  joint  execution  of  the  power  was  void  as  against 
[•244]  the  assignees:  Hole  y.  Escott(s).  Supposing,  however,  the  •con- 
sideration of  marriage  should  be  held  to  support  the  settlement  in 
favour  of  the  wife,  it  was  clear  she  could  not  extend  it  in  favour  of 
a  stranger,  so  as  to  evade  the  bankrupt  laws.    *     «     * 

Mr,  RusseU  replied. 

Mr.  Swanston,  for  the  defendants  to  the  original  bill : 

[245]  *     *    If  the  act  was  an  act  of  bankruptcy,  the  title  of  the 

assignees  relates  back  to  the  act,  and  cannot  be  impeached. 

In  Campion  v.  Cotton  (4,),  there  was  no  question  on  the  bankrupt 
law,  and  no  case  as  against  creditors ;  and  even  there  Sir  William 
Grant  admits,  that,  where  there  was  fraud,  it  would  be  different. 
In  Hardey  v.  Green  (6),  there  was  no  fraud,  or  intention  to  evade 
the  bankrupt  law ;  there  was  a  bond  fide  covenant  on  a  marriage 
which  the  Court  sustained.  In  Ex  parte  M*Bumie  (6),  the  circum- 
stances were  nearly  similar.     The  case  of  Ex  parte  Mayor  (7),  is 

(1)  54  R.  R.  724  (6  BiDg.  N.  C.  61).  (5)  85  R.  R.  62  (12  Beav.  182). 

(2)  35  R.  R.  146  (5  Sim.  204).  (6)  91  R.  R.  146  (1  D.  M.  &  Q.  441), 

(3)  48  R.  R.  63  (2  Keen,  444 ;  4  My.  where  the  wife  was  not  implicated  m 
&  Cr.  187).  any  fraudulent  intention. 

(4)  17  Yes.  263 ;  see  note poit,  p.  402.  (7)  1  Mont.  298. 
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imperfectly  reported,  because  the  result  of  the  issue  directed, 
proving  a  fraud,  the  settlement  was  held  to  be  invalid  against  the 
assignees  of  the  husband. 

In  that  case  Lord  Eldon  had  directed  two  issues,  viz.  whether 
the  deed  was  void  against  the  assignees ;  and,  secondly,  whether 
the  bankrupt  was  reputed  owner  of  the  property.  It  was  clear, 
that  what  Lord  Eldon  desired  to  ascertain  was,  whether  the  deed 
was  an  act  of  bankruptcy.  It  was  to  be  observed  that  no  issue  was 
directed  as  to  whether  the  wife  was  cognisant  of  the  fraud,  a 
circumstance  *which  seemed  to  show  that  Lord  Eldon  thought 
that  fact  immaterial. 

The  Vicb-Chancbllor  : 

The  original  bill,  in  which  Mrs.  Colombine  sues  by  her  next 
friend,  seeks  to  establish  the  deed  of  settlement  of  *the  12th  of 
January,  1847,  executed  previously  to  and  in  contemplation  of  her 
marriage,  together  with  an  agreement  of  the  same  date. 

The  cross  bill  is  filed  by  the  assignees  in  bankruptcy  of  the 
husband,  Mr.  Colombine,  to  set  aside  these  instruments,  *and  to 
recover  the  property  comprised  in  them,  for  the  benefit  of  his 
creditors. 

There  is  suflicient  evidence  that  Mr.  Colombine  was  deeply 
indebted  at  the  time  when  this  settlement  was  executed ;  *and  that 
he  was  reduced  to  shifts,  contrivances,  and  misrepresentations  to 
evade  and  delay  the  demands  of  his  creditors. 

The  proofs  of  his  pecuniary  embarrassments  extend  over  a 
period  much  longer  than  twelve  months  anterior  to  the  date  of  the 
settlement. 

There  is  evidence,  that,  so  early  as  the  year  1844,  and  during 
the  years  1845  and  1846,  Mr.  Colombine,  after  receiving  the  money 
paid  for  the  redemption  of  annuities  purchased  by  him  for  his 
employers,  in  order  to  retain  the  redemption  monies  in  his  own 
hands,  continued  to  represent  the  annuities  as  unredeemed,  and 
paid  the  amount  of  the  ^annuities  from  time  to  time  to  his 
employers,  just  as  if  the  annuities  had  not  been  redeemed,  and  as 
if  his  clients  had  continued  to  have  the  benefit  of  those  securities, 
which,  without  their  knowledge,  he  had  given  up.  His  improper 
conduct  in  this  respect  is  only  to  be  accounted  for  by  his  embar- 
rassed circumstances.  The  other  evidence  of  the  state  of  his  affairs, 
and  of  his  devices  to  evade  his  pecuniary  engagements,  down  to  his 
transaction  with  a  noble  Lord,  when  his  necessities  tempted  him 

B.R. — VOL.  XCVI.  26 


Ck)LOHBZME 
PSNHALL. 


[  •246  ] 


1853. 
March  23. 

[247] 
L  •248  ] 


[249] 
[  ♦260  ] 


[251] 
[  •252  ] 


[263] 


[264] 


[  ^255  ] 


402  1853.    CH.     1  SM.  &  G.  25S— 256.  [r.b. 

CoLOMBiNB  fraudulently  to  retain  for  his  own  purposes  the  bills  which  he 
Pkmhall.  ought  on  the  repayment  to  have  delivered  up,  but  which  he  was 
thus  improperly  retaining  at  the  time  when  he  executed  this 
marriage  settlement,  proves  that  it  was  a  settlement  executed  by  a 
man  under  the  pressure  of  great  pecuniary  difficulties,  and  unable 
to  meet  the  demands  of  his  creditors. 

This  being  his  situation  at  that  time  as  regards  his  creditors, 
there  are  two  other  important  considerations  affecting  the  validity 
of  the  settlement.  One  is,  as  to  the  amount  and  nature  of  the 
property  comprised  in  it ;  the  other  is,  as  to  the  trusts  which  it 
declares. 

As  to  the  amount  and  nature  of  the  property,  it  included  and 
removed  from  the  reach  of  his  creditors  nearly  the  whole  of  his 
property.  It  included  the  house  in  which  he  and  the  lady  were  at 
the  time  and  had  been  cohabiting,  with  all  the  furniture  and  other 
articles  necessary  for  comfort  and  enjoyment,  down  to  the  most 
minute  and  extraordinary  particulars.  Indeed,  there  is  no  distinct 
evidence  to  show  the  nature  or  amount  of  any  property  which  it 
left  within  reach  of  his  creditors. 

As  to  the  trusts  declared,  they  carefully  exclude  any  estate  or 
interest  to  himself  for  life  or  otherwise.  He  has  not  even  any 
power  of  appointment.  But  every  article  necessary  for  continuing 
his  establishment,  so  as  to  live  in  comfort,  is  put  at  her  disposal  for 
her  separate  use,  with  a  power  when  she  pleasecl  to  appoint  it  in 
[  ♦256  ]  his  favour,  or  in  *favour  of  any  one  else.  So  that,  by  the 
operation  which  the  settlement  would  have,  Mr.  Colombine,  living 
with  this  lady  as  his  wife,  might  continue  to  have  the  enjoyment  of 
the  property. 

It  is  said  that  the  consideration  of  marriage,  and  the  want  of 
notice  on  her  part  of  the  embarrassments  and  insolvency  of  Mr. 
Colombine,  should  protect  this  settlement ;  and  the  decision  of  Sir 
William  Grant  in  Campion  v.  Cotton  (l)  is  relied  on.  But,  where 
there  is  evidence  of  an  intent  to  defeat  and  delay  creditors,  and  to 
make  the  celebration  of  a  marriage  a  part  of  a  scheme  to  protect 
property  against  the  rights  of  creditors,  the  consideration  of 
marriage  cannot  support  such  a  settlement. 

As  to  want  of  notice,  Mrs.  Colombine  cannot  be  treated  as  having 

(1)  17  Yes.  263 ;  see  p.  272,  where  the  receiving  the  benefit  of  the  obligation 

Master  of  the  Koij^  obseryed  that  imposed    upon    the  settlor  by   their 

there  was  no  proof  of  any  such  fraud  marriage  settlement. — O.  A.  S. 
in   the  wife  as  would   prevent    her 
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no  notice  of  the  contents  of  the  settlement,  and  of  the  nature  and  CoLOMniNs 
amount  of  the  property  comprised  in  it.  She  must  have  known  pkrhall. 
that  the  purpose  of  the  settlement  was  to  protect  the  property  for 
her  benefit,  and  to  give  her  an  absolute  dominion  over  it,  and, 
therefore,  to  remove  it  from  the  reach  of  his  creditors ;  while,  at 
the  same  time,  it  provided  the  means  of  her  enabhng  him  to  enjoy 
it,  and  to  use  it  by  the  continuance  of  the  same  cohabitation  in  the 
same  house,  and  with  the  same  furniture  and  appliances  for  com- 
fortable living,  including  the  stock  of  wine,  and  the  same  establish- 
ment as  had  been  maintained  while  they  had  lived  there  together 
under  the  assumed  character  of  husband  and  wife  before  the 
celebration  of  that  marriage,  which  is  expressed  to  be  the  con- 
sideration. Where  a  marriage  and  a  settlement  are  made  under 
such  circumstances,  the  consideration  of  marriage,  if  allowed  to 
prevail,  would  only  afford  a  secure  means  of  defrauding  creditors. 

But,  in  tl)is  case,  the  bankrupt  law,  if  the  settlor  was  subject  to 
its  operation,  makes  it  impossible  to  sustain  the  settlement  on  the 
consideration  of  marriage. 

There  is  conclusive  evidence  in  this  cause  that  Mr.  Colombine  [  257  ] 
earned  on  dealings  extensively  as  a  money  scrivener,  and  to  a  more 
limited  extent  as  a  bill  broker.  He  was,  therefore,  a  trader  subject 
to  the  bankrupt  law.  A  settlement  of  property  made  by  a  trader 
with  intent  to  defeat  and  delay  his  creditors  is  not  only  void  against 
them,  but  the  very  act  of  executing  such  a  settlement  is,  by  the 
statute  law,  an  act  of  bankruptcy,  which,  by  operation  of  the  Jiat, 
vests  the  property  in  the  assignees  from  the  very  moment  of  the 
execution  of  the  settlement.  **  It  is  not  competent  to  a  party  giving 
a  consideration  for  a  contract  that  is  a  direct  fraud  upon  the  bank- 
rupt laws  to  have  the  benefit  of  it."  These  are  the  words  of  Lord 
Eldon,  and  they  involve  a  principle  which  makes  the  question  of 
notice  or  no  notice  unimportant.  The  fraudulent  intention  on  the 
part  of  the  bankrupt,  without  any  notice  of  the  fraud  to  the  person 
claiming  the  benefit  of  an  instrument,  and  although  a  valuable 
consideration  may  have  been  honestly  given,  invalidates  it  against 
the  creditors  of  the  bankrupt,  and  transfers  the  property  to  the 
assignees.  This  principle  extends  beyond  the  contracts  and  con- 
veyances of  the  bankrupt,  even  to  the  extent  of  annulling  an 
execution  honestly  issued  by  a  judgment  creditor.  In  the  case  of 
UaU  V.  Wallis  (l),  where  an  execution  was  levied  bond  fide  by  the 
creditor,  but  by  the  fraud  of  the  debtor,  who  was  a  trader,  the 

(1)  7  M.  &  W.  363. 
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execution  was  held  to  be  an  act  of  bankruptcy,  and  the  goods  taken 
in  execution  vested  in  the  assignees. 

Upon  these  grounds  I  am  bound  to  hold  that  the  execution  of 
the  settlement  in  this  case  by  Mr.  Golombine  was  an  act  of  bank- 
ruptcy ;  and  it  cannot  be  established  as  prayed  by  the  original  bill. 
It  must  be  declared  to  be  void,  and  to  be  wholly  set  aside,  according 
to  the  prayer  of  the  bill  by  the  assignees. 


1853. 
Jan.  19,20, 

21,  22. 
AJarch  23. 

Stuakt, 
V.-C. 

[S68] 


PENHALL  V.  ELWIN(l). 

(1  Sm.  &  G.  258—270  ;  S.  C.  1  W.  K.  273.) 

In  a  settlement,  executed  by  a  person  in  embaiTassed  circumstances, 
being  in  pai*t  merely  meritorious,  but  untruly  recited  as  valuable,  where 
the  operation  of  the  deed  was  to  withdraw  property  from  the  creditors  of 
the  settlor,  the  Coubt  declared  the  deed  invalid  as  against  creditors,  and  set 
it  aside  under  13  Eliz.  c.  5. 

Advances  made  by  a  pai-ent  to  a  child,  which  formed  a  debt,  but  had 
ceased  by  lapse  of  time  to  be  a  legal  obligation,  may  be  a  sufHcieut  con- 
sideration to  support  a  deed  by  way  of  family  aiTangement,  but  not  against 
creditors  under  13  Eliz,  c.  5. 

The  bill  was  filed  by  the  assignees  against  M.  Elwin,  Ann  Golom- 
bine the  mother,  and  Ann  Louise  E.  Golombine  the  illegitimate 
daughter  of  the  bankrupt ;  and  it  prayed  that  an  indenture  of  the 
7th  of  January,  1846,  might  be  wholly  null  and  void,  or  declared  to 
be  void  to  such  extent  as  this  Gourt  should  think  fit. 

By  the  indenture  of  the  7  th  of  January,  1846,  between  D.  E. 
Golombine,  of  the  first  part;  the  defendant  Elwin,  and  F.  E. 
Watson,  of  the  second  part ;  and  Mrs.  Ann  Golombine,  of  the  third 
part ;  and  reciting,  that,  by  an  indenture  of  the  15th  of  December, 
1800,  being  the  settlement  executed  on  the  marriage  of  Mrs.  Ann 
Golombine,  certain  property  was  settled  for  the  husband  and  wife 
for  life,  and  among  the  children  of  the  marriage  in  such  manner  as 
the  husband  and  wife  should  appoint ;  and,  in  default  of  appoint- 
ment, upon  the  trusts  in  the  said  deed  contained.  And  reciting, 
that  the  said  husband  was  dead ;  and  that,  by  certain  deeds,  dated 
the  14th  of  February,  1827,  the  3rd  of  March,  1829,  and  the  80th 
of  September,  1880,  between  the  husband  and  wife  of  the  one  part, 
and  their  only  son,  D.  E.  Golombine  (the  bankrupt),  of  the  other 
part,  part  of  the  wife's  sliare  in  a  legacy  of  500L  and  other  property, 
and  the  life  interest  in  the  said  property,  were  appointed  and 
assigned  by  the  said  husband  and  wife  to  the  said  D.  E.  Golombine, 

(1)  This  cause  came  on  immediately  after  the  cause  of  CoJomhitit  y.  Peuhafl^ 
reported  a;ite,  p.  391. 
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in  order  to  be  received  by  him  to  his  own  benefit.  And  reciting,  Pbnhall 
that  the  said  appointments  were  made  on  the  full  understanding  elwin, 
and  agreement  that  the  said  I).  E.  Colombine  should,  during  the 
lives  of  *the  said  husband  and  wife,  pay  to  them  a  yearly  sum  of  [  '259] 
money  equal  in  amount  to  the  dividends  that  would  accrue  on  such 
property  so  appointed;  and,  that  the  said  D.  E.  Colombine  had 
regularly  paid  such  interest  up  to  the  date  of  the  now-reciting 
indenture.  And  reciting,  that  the  said  D.  E.  Colombine  had 
received  under  such  appointment  the  sum  of  6,949/.  la.  Sd.  And 
reciting,  that  the  said  D.  E.  Colombine  was  entitled  to  an  annuity 
of  804/.  for  the  life  of  Sir  H.  H.  Bruce,  subject  to  being  repur- 
chased for  2,196/.;  which  said  annuity  was  further  secured  by  a 
warrant  of  attorney  for  4,246/.  and  costs,  and  b}'  a  bond  for  the 
like  amount,  and  by  an  insurance  in  the  Guardian  Assurance  Com- 
pany. And  reciting,  that  the  said  D.  E.  Colombine  was  entitled  to 
a  certain  annuity  charged  on  the  settlement  of  a  Mrs.  Seymour, 
and  secured  by  a  warrant  of  attorney  and  a  policy  of  assurance  in 
the  Pelican  Life  Assurance  Company.  ''  And  reciting,  that  the  said 
Ann  Colombine  had  requested  the  said  D.  E.  Colombine  to  give 
security  for  the  monies  that  should  become  payable  to  her  during 
her  life,  on  the  understanding  hereinbefore  mentioned  ;  and  that  it 
had  been  agreed  between  them,  the  said  Ann  Colombine  and  the 
said  D.  E.  Colombine,  that,  for  the  purpose  of  effecting  such 
security,  and  for  the  other  purpose  hereinafter  mentioned,  the  said 
D.  E.  Colombine  should  assign  the  said  two  annuities  of  804/.  and 
50/.,  and  all  the  securities  for  the  said  annuities,  and  also  the  said 
policies,  and  all  monies  that  might  become  payable  in  respect  of 
such  policies,  unto  the  said  trustees,  upon  the  trusts  in  the  said 
deed  declared.  And  reciting,  that  the  said  D.  E.  Colombine  was 
desirous,  that,  subject  to  the  trusts  in  favour  of  the  s&id  Ann 
Colombine  during  her  life,  the  said  premises  should  be  settled  as 
thereinafter  expressed  : "  It  was  witnessed,  that,  in  pursuance  and 
performance  of  the  agreement,  and  for  the  purpose  of  effecting 
such  settlement  as  aforesaid,  and  in  consideration  of  10s.  therein 
expressed  to  be  paid  by  the  said  trustees  to  the  said  D.  E;  Colombine 
before  the  execution  of  these  presents,  he  the  ^said  D.  E.  Colombine  [  *2eo  ] 
did  bargain,  sell,  and  assign  unto  the  said  trustees  all  those  said 
annuities  and  policies  of  assurance,  &c.  &c..  To  hold  the  same  upon 
the  trusts  therein  expressed  of  and  concerning  the  same ;  and  the 
said  D.  E.  Colombine  did  appoint  the  said  trustees  his  lawful 
attornies  irrevocable  to  receive  or  sue  for  the  said  monies,  &c.,  &c. 
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Tenhall  And  it  was  thereby  declared,  that  the  said  trustees  should  stand 
Elwin.  possessed  of  the  said  monies,  upon  trust,  to  pay  the  dividends  or 
income  thereof  to  the  said  Ann  Colombine  for  her  life ;  and  from 
and  after  her  decease  upon  trust  for  such  persons  or  person  as  the 
said  Ann  Colombine  and  D.  E.  Colombine  should  during  their 
joint  lives  by  deed  appoint,  and  in  default  of  such  appointment, 
and  so  far  as  any  such,  if  incomplete,  should  not  extend,  in  trust 
for  such  person  or  persons  as  the  said  D.  E.  Colombine  and  Amy 
his  wife,  should  during  their  lives,  and  after  the  decease  of  the  said 
Ann  Colombine,  by  deed  appoint ;  and  in  default  of  such  appoint- 
ment in  trust  to  pay  the  annual  income  of  the  said  property  to 
Ann  Louise  E.  Colombine,  the  daughter  of  the  said  D.  E.  Colom- 
bine ;  and  from  and  after  she  should  attain  the  age  of  twenty-one, 
or  marry,  for  her  separate  use ;  and  from  and  after  her  decease  in 
trust  for  such  persons  as  she  should  by  will  appoint ;  and  in  default 
of  appointment,  in  trust  for  such  persons  as  under  the  Statute  of 
Distribution  should  be  her  next  of  kin :  Provided,  that  after  the 
death  of  the  said  Ann  Colombine  the  trustees  should  pay  the  whole 
or  any  part  of  the  income  for  the  maintenance  and  education  of 
the  said  Ann  Louise  E.  Colombine,  with  power  at  their  discretion 
to  make  to  her  advances  out  of  the  said  trust  monies. 

The  trustee,  Watson,  disclaimed  the  trust ;  and  on  the  9th  of 
February,  notice  of  the  assignment  of  the  annuities  was  given  to 
the  grantors  by  the  other  trustee.  A  considerable  amount  of 
evidence  was  adduced  in  the  cause  for  the  purpose  of  proving  that 
at  and  prior  to  the  execution  of  the  deed  of  the  7th  of  January, 
[  *26i  ]  1846,  D.  E.  Colombine  *waB  in  a  state  of  great  pecuniary  embar- 
rassment and  difficulty,  and  indebted  to  an  amount  exceeding 
20,000i. 

On  the  18th  of  March,  1847,  D.  E.  Colombine  was  declared 
bankrupt.  It  appeared  from  the  evidence  that  Ann  Colombine,  the 
mother,  was  entitled,  subject  to  the  life  of  her  mother,  to  certain 
personal  and  real  estate  of  the  value  of  about  6,949/.  Is.  3(2.,  which 
had  been  settled,  on  her  marriage,  upon  herself  and  her  husband, 
for  their  lives,  and  upon  the  issue  of  the  marriage.  The  settlement 
also  contained  a  power  of  appointment  over  the  fund  to  be  exercised 
by  the  husband  and  wife.  In  1827,  her  husband,  Mr.  David 
Colombine,  who  was  a  clerk  in  the  Guardian  Life  Assurance  Com- 
pany, was  indebted  to  the  Company  in  a  sum  of  4142.  11a.  6d. ;  and 
in  order  to  pay  that  amount  and  other  debts  due  from  him,  it  was 
determined   to  raise  money   upon   the  security  of  the  property 
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comprised  in  the  marriage  settlement  of  the  wife.    Accordingly,  by  a     Panhall 
deed  dated  the  I4th  of  February,  1827,  the  power  of  appointment       blwdi 
"was  exercised  by  the  husband  and  wife  in  favour  of  D.  E.  Colom- 
bine,  the  consideration  stated  being  natural  love  and  afifection; 
and,  by  a  post  obit  bond,  dated  the  2lBt  of  May,  1827,  between 
D.  E.  Golombine,  of  the  first  part;  David  Golombine  and  his  wife 
(the  defendant  Ann  Golombine),  of  the  second  part;    and    the 
trustees  of  the  Guardian  Assurance  Gompany,  of  the  third  part ; 
D.  E.  Golombine  covenanted  to  pay  to  the  Guardian  Assurance 
Gompany,  within  twelve  months  after  the  death  of  the  tenant  for 
life,  2,500Z.,  as  a  security  for  the  sum  of  1,945{.  158.,  which  the 
Gompany  agreed  to  and  did  advance  on  the  21st  of  May,  1827, 
having  deducted  from  such  sum  the  amount  of  the  debt  due  from 
Mr.  David  Golombine.    The  balance  was  paid  to  D.  E.  Golombine. 
Similar  advances  were  obtained  from  the  Assurance  Gompany  from 
1829  to  1883,  to  the  extent  of  nearly  3,400/.  upon  the  security  of 
the  property  comprised  in  the  settlement,  and  were  paid  to  D.  E. 
Golombine,  and  in  part  applied  by  him  to  the  payment  of  his  father's 
debts,  and  *for  the  support  of  the  family,  and  in  repurchasing       [  *262  ] 
annuities  granted  by  his  father.    The  principal  monies  were  subse- 
quently repaid  to  the  Gompany  on  the  death  of  Mrs.  Golombine's 
mother,  in  1888,  when  the  property  became  divisible. 

The  answer  of  Mrs.  Ann  Golombine,  (the  mother  of  the  bankrupt), 
was  put  in,  in  which  she  alleged  that  the  settled  property  had  been 
placed  at  the  disposal  of  the  son  chiefly  to  establish  him  in  business, 
but  on  the  express  understanding  that  he  should  secure  to  her  the 
same  amount  of  income  that  would  have  been  derived  from  the 
funds  advanced  to  him.  She  deposed  also,  that  he  had  always 
hitherto  paid  her  that  amount.  It  was  not  alleged,  however,  that 
any  deed  or  other  instrument  had  ever  been  executed  in  order  to 
give  effect  to  such  alleged  stipulation. 

Till  1839,  D.  E.  Golombine  resided  with  his  father  and  mother, 
and  paid  the  rent  of  the  house  and  taxes  and  other  outgoings,  and 
in  a  great  measure  defrayed  the  expenses  of  the  household.  By  an 
indenture,  dated  in  1889,  he  assigned  certain  leasehold  property, 
furniture,  and  policies  of  assurance  on  the  life  of  his  father  to 
trustees,  upon  trust  for  himself  for  life,  and  after  his  decease  for 
his  father  and  mother  for  their  lives  and  the  life  of  the  survivor  of 
them,  and  after  the  decease  of  such  survivor  for  his  own  next  of 
kin,  with  a  power  of  revocation. 

This  indenture  contained  no  reference  whatever  to  the  dealing 
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Pbnhall  with  the  property  comprised  in  Mrs.  Ann  Colombine's  marriage 
Blwin.  settlement,  or  to  the  alleged  agreement  on  the  part  of  D.  E. 
Colombine  to  secure  to  Mrs.  Colombine  an  income  equivalent  to 
what  would  have  been  produced  from  the  property  realised.  The 
consideration  expressed  on  the  face  of  the  deed  was  natural  love 
and  affection. 

After  the  death  of  Mr.  D.  Colombine,  D.  E.  Colombine  paid  the 
rent  and  taxes  of  the  house  in  which  Mrs.  Ann  Colombine  resided, 
and  made  advances  of  money  to  her  from  tinxe  to  time,  down  to  the 
date  of  the  indenture  of  the  7th  of  January,  1846,  and  continued  to 
[  *263  ]  do  so  until  shortly  *before  his  bankruptcy.  There  was  no  evidence 
to  show  precisely  that  any  uniform  sum  was  paid  to  her  by 
D.  E.  Colombine,  or  upon  what  principle  or  calculation  such  pay- 
ments were  made ;  but  Mrs.  Ann  Colombine,  in  her  answer,  stated, 
that  J),  E.  Colombine  was  bound  to  secure  to  her  a  sum  of  242/. ; 
and  that  the  amount  already  paid  was  that  amount  or  thereabouts. 
She  stated,  further,  that  when  D.  E.  Colombine  agreed  to  give  to 
her  the  security  she  required,  it  was  arranged,  that,  after  securing 
the  annual  income  to  her,  the  principal  monies  should  be  settled  on 
A.  L.  E.  Colombine,  the  infant,  subject  to  certain  powers  of  appoint- 
ment. She  stated,  that  a  part  of  the  property  comprised  in  the 
deed  of  the  8th  of  July,  1889,  was  a  policy  upon  the  life  of 
Mr.  David  Colombine,  the  proceeds  of  which  were,  however, 
received  by  D.  E.  Colombine,  and  applied  to  his  own  use.  In 
consequence  of  this  circumstance  she  required  D.  E.  Colombine  to 
give  her  security  for  her  income,  which  he  accordingly  agreed  to  do, 
and  fulfilled  his  promise  by  executing  the  indenture  of  the  7th  of 
January,  1846. 

On  the  24th  of  January,  1850,  the  assignees  in  bankruptcy  of 
D.  E.  Colombine  filed  their  bill,  impeaching  the  deed  of  the  7th  of 
January,  1846,  as  a  fraudulent  contrivance  on  the  part  of  the  bank- 
rupt to  withdraw  his  property  from  his  creditors. 

Mr.  Swanaton  and  Mr.  J.  V.  Piioi^  for  the  bill : 
There  can  be  no  doubt  that  the  deed  was  voluntary,  because,  even 

if  the  alleged  agreement  were  proved,  this  Court,  after  the  lapse  of 

twenty  years,  would  not  direct  it  to  be  carried  into  effect. 

If,  however,  the  deed  is  voluntary,  although  purporting  to  be  for 

consideration,  it  is  void  under  the   statute  of  Elizabeth  (i),  as 

against  creditors. 

(1)  13  Eliz.  c  6,  8.  2, 
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It  is  not  necessary  to  show  that  the  settlor  was  in  a  *8tate  of 
insolvency :  I'ownsend  v.  Westacott  (l)  ;  nor  to  show  that  no  con- 
sideration passed  for  the  deed :  because,  as  the  pecuniary  embar- 
rassment has  been  proved,  the  onus  of  showing  consideration  is 
thrown  upon  those  who  claim  the  benefit  of  the  instrument ;  and 
unless  such  consideration  be  proved,  the  deed  cannot  be  sustained 
in  this  Court :  Norcutt  v.  Dodd  (2). 

[They  also  contended  that  the  settlement  was  voidable  under  the 
law  of  bankruptcy.] 

Mr.  RoupeU  appeared  for  the  acting  trustee,  and  submitted  to 
whatever  order  the  Court  should  think  proper  to  make. 

Mr.  Russell   and    Mr.    Bagshawe,   for    the    defendant    Ann 
Colombine: 

*  *  It  is  contended  that  the  deed  was  voluntary ;  but  it  was 
in  evidence  that  it  was  for  valuable  consideration,  ^inasmuch  as  the 
assignor  had  received  from  the  assignee  sums  of  money  upon  a 
distinct  agreement  to  receive  an  equivalent  income  with  what 
had  been  surrendered.  It  would  be  no  objection,  in  the  view 
of  a  court  of  equity,  that  the  debtor  had  performed  his  obligation 
after  he  might  have  pleaded  the  statute.  A  debtor  in  such 
circumstances  was  not  bound  to  plead  the  Statute  of  Limitations 
against  a  bond  fide  obligation ;  neither  was  a  valuable  considera- 
tion impaired  because  it  happened  to  be  also  coincident  with  a 
meritorious  consideration.  If  it  was  meritorious,  it  could  not  be 
fraudulent.    *    ♦    * 


Penrall 

Elwin. 
[  •264  ] 


[265] 


[•266] 


Mr.  Maiins  and  Mr.  Taylor,  for  the  infant.     ♦     ♦    * 

Thb  Vicb-Chancbllor  : 

In  this  suit  the  plaintiffs,  as  assignees  in  bankruptcy  of  David 
Elwin  Colombine,  seek  to  set  aside  a  deed  executed  by  him  on  the 
7th  of  January,  1846.  By  this  deed  the  bankrupt  assigned  to 
trustees  two  annuities,  one  of  304Z.,  and  the  other  of  50Z.,  together 
with  certain  policies  of  assurance  on  lives  and  other  securities,  upon 
trusts  for  the  benefit  of  his  mother  the  defendant  Ann  Colombine, 
widow,  for  her  life,  and  after  her  death  subject  to  a  general  joint 
power  of  appointment  reserved  to  the  bankrupt  and  his  mother, 
and  in  default  of  appointment  subject  to  another  joint  power  of 

(1)  50  B.  R.  193  (2  Beav.  340).  (2)  54  R  R.  224  (Cr,  &  Ph.  100, 103). 


3fareh  23. 


[267] 
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Pjenball     general  appointment  to  the  bankrupt  and  the  person  described  as 

Elwin.       -^^y  ^^s  ^i^®>  ^poii  certain  trusts,   somewhat  complicated    and 

elaborately  declared,  in  favour  of  the  bankrupt's  illegitimate  infant 

daughter.    This  deed  was  executed  more  than  twelve  months  before 

the  date  of  the  fat  and  of  the  act  of  bankruptcy. 

The  consideration  of  the  deed  is  recited,  after  a  recital  of  these 
several  deeds,  the  first  dated  in  the  year  1827,  and  the  latest  in 
1880,  by  which  the  father  and  mother  of  the  bankrupt  appointed 
and  gave  up  to  him  their  life  interest  in  the  produce  of  certain  real 
and  personal  estate  comprised  in  their  marriage  settlement  The 
bankrupt,  as  the  only  child  of  the  marriage,  had  the  reversionary 
interest  in  this  property ;  and  the  deed  in  question  recites,  that, 
by  acquiring  the  life  interests  which  were  assigned  to  him,  his 
L  *268  ]  executors,  administrators,  and  assigns,  for  his  and  *their  own  use 
and  benefit,  the  bankrupt  had  received  6,9492.  Is,  dd. ;  and  it  recites 
also,  that  the  three  recited  deeds  by  which  he  was  enabled  to 
acquire  this  sum  were  made  ''  under  the  full  understanding  and 
agreement  that  the  bankrupt,  his  heirs,  executors,  and  adminis- 
trators, should,  during  the  lives  of  the  father  and  mother 
respectively,  pay  to  them  such  a  yearly  sum  of  money  as  would  be 
equal  in  amount  to  the  dividends  or  interest  to  accrue  in  respect  of 
the  property  "  which  the  bankrupt  had  thus  acquired.  The  deed 
in  question  also  recites,  that  the  bankrupt  had  accordingly  paid 
such  yearly  sum  up  to  the  date  of  the  deed.  This  is  the  considera- 
tion as  recited  in  the  deed  of  the  7th  of  January,  1846,  which  is 
impeached.     The  plaintiffs  deny  the  truth  of  the  recital. 

The  agreement  or  understanding  which  is  recited  as  the  con- 
sideration, must  have  been  made  many  years,  (nearly  nineteen 
years,)  before  the  date  of  the  deed  which  recites  it.  In  order  to 
make  a  valuable  consideration,  it  must  have  been  such  an  agree- 
ment or  understanding  as  created  a  debt  or  an  obligation  which 
could  be  enforced  at  law  or  in  equity.  There  is,  however,  some 
difficulty  in  seeing  how,  upon  the  evidence  of  the  transaction  which 
was  the  foundation  of  it,  the  alleged  agreement  or  understanding 
ever  amounted  to  anything  that  could  be  a  debt  or  obligation 
enforceable  in  any  Court.  The  complication  of  pecuniary  transac- 
tions between  the  bankrupt  and  his  father,  and  the  large  sums 
applied  by  the  bankrupt  in  payment  of  his  father's  debts,  are 
not  consistent  with  the  notion  that  the  6,949/.  mentioned  in  the 
recital  were  monies  receiv^ri  and  applied  by  the  bankrupt  to  bis 
own  use. 
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Nor  is  the  deed  of  the  8th  of  July,  1839,  by  whicli  the  bankrupt     Pbnhall 
assigned  property  of  considerable  value  upon  trusts  for  the  benefit       elwin. 
of  his  father  and  mother,  in  which  the  consideration  is  stated  to  be 
natural  love  and  affection,  quite  consistent  with  the  agreement  or 
understanding  recited  in  the  deed   in   question — nor    consistent, 
quite,  with  *his  being  at  the  time  (1839)  indebted  to  his  father  and       [  •269  ] 
mother. 

These  circumstances,  although  not  quite  conclusive  against  the 
truth  of  the  recital,  throw  a  suspicion  upon  it. 

But  the  clear  evidence  of  the  embarrassed  state  of  the  bankrupt's 
affairs  at  the  date  of  the  deed  tends  to  show,  that,  under  the  pres- 
sure of  the  demands  upon  him,  this  deed  was  executed  for  the  pur- 
pose of  supporting  an  assignment  of  the  property  upon  trusts  for 
which  the  consideration  was  meritorious,  by  giving  it  the  colour  of 
a  deed  for  valuable  consideration,  and,  (in  order  to  give  that  colour), 
by  introducing  a  recital  not  consistent  with  truth. 

That  the  consideration  recited  in  the  deed,  so  as  to  make  it 
appear  a  valuable  consideration,  was  not  the  true  consideration, 
appears  from  the  answer  of  Mrs.  Colombine  the  mother. 

According  to  the  statement  in  her  answer  the  deed  was  executed 
on  a  special  agreement  with  her  son  to  make  a  provision  for  the 
child  A.  L.  E.  Colombine.  No  such  agreement  is  recited.  Yet  the 
trusts  declared  in  favour  of  this  child  are  the  most  elaborate  and 
make  the  greatest  figure  in  the  deed. 

Another  circumstance  unfavourable  to  the  validity  of  the  deed  is 
that  the  annuity,  which  the  bankrupt,  then  in  embarrassed  circum- 
stances, affected  to  assign  by  it,  continued  to  be  received  by  him, 
instead  of  being  paid  to  the  trustees  upon  the  trusts  of  the  deed 
according  to  its  import. 

The  attempt  to  support  the  deed  as  a  bond  fide  assignment  for 
valuable  consideration,  and  on  a  true  recital  of  the  consideration, 
seems  therefore,  upon  the  evidence,  to  fail. 

An  attempt  was  made  to  support  this  deed  as  a  family  arrange- 
ment made  on  a  consideration  sufficient  for  such  a  purpose. 
Courts  of  equity  have  gone  very  far,  and  on  a  very  useful  and 
rational  principle,  to  maintain  family  'settlements.  A  deed  made  [  *^70  ] 
between  the  members  of  a  family,  founded  on  no  better  considera- 
tion than  the  compromise  of  a  doubtful  right,  may  be  upheld  on 
this  principle.  And  in  this  case,  if  there  had  been  no  circum- 
stances of  suspicion — no  contravention  of  higher  rights — the  claim 
of  a  parent  who  had  made  large  pecuniary  advances  in  favour  of  a 
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Penhall 

V. 

Elwin. 


child,  advances  which  had  perhaps,  at  first,  formed  the  obligation 
of  a  debt,  this  Court  might,  even  after  lapse  of  time  had  termi- 
nated all  obligation  as  a  debt,  have  considered  the  assertion  or  the 
existence  of  such  a  claim,  however  doubtful,  as  a  sufficient  con- 
sideration to  support  a  deed  purporting,  in  the  way  of  family 
arrangement,  to  make  a  provision  founded  on  such  a  consideration. 
But,  where  the  rights  of  existing  creditors  are  directly  interfered 
with  by  such  an  arrangement,  and  property  to  which  those 
creditors  might  resort  is  removed  from  their  reach,  a  more  severe 
rule  must  be  applied.  And  if  such  circumstances  of  suspicion  as 
occur  here,  from  the  embarrassed  circumstances  of  the  grantor,  the 
pressure  of  creditors,  and  the  appearance  of  a  voluntary  arrange- 
ment, originating  in  the  necessity  and  fear  induced  by  this  pres- 
sure, the  case  is  carried  beyond  the  principle  which  sanctions  and 
supports  a  deed  as  a  mere  family  arrangement,  and  not  on  actual 
valuable  consideration. 

Therefore  it  is  that  post-nuptial  settlements,  made  for  the  most 
laudable  purposes  and  meritorious  consideration,  have,  by  the 
policy  of  the  law,  been  declared  void  against  creditors.  Therefore 
it  is,  that,  with  a  full  sense  of  the  claim  which  the  persons  provided 
for  by  this  deed  had  on  the  bankrupt,  that,  finding  as  I  do,  that 
they  were  not,  at  the  time  of  the  execution  of  the  deed  in  question, 
creditors  who  had  then  a  right  to  enforce  at  law  or  in  equity  their 
claims  against  the  bankrupt  or  his  property,  unless  under  this  deed, 
I  am  bound,  in  favour  of  the  legal  rights  of  his  undoubted  creditors, 
to  set  this  deed  aside. 


1863. 

Jan.  24, 26, 

26. 

Feb.  25. 


KING  V.   SAVERY. 

(1  Sm.  &  G.  271—319;  S.  C.  1  W.  R.  141.) 

[Affirmed  on  appeal  with  a  variation  of  the  decree  as  reported  under  the  title 
of  Silvery  v.  King  in  5  H.  L.  0.  627-1 


1853. 
J/areh  H. 


WATSON   V.   ALCOCK. 

(I  Sm.  &  G.  319—324.) 

A  surety  is  discharged  where  the  creditor,  by  neglecting  the  statutory 
formalities,  lost  the  benefit  of  an  execution  under  a  warrant  of  attorney, 
which,  according  to*  the  agreement  of  suretyship,  he  had  proceeded  to 
enforce  upon  a  notice  by  the  surety. 

[Affii-med  on  appeal  as  reported  in  4  D.  M.  &  G.  242.] 
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The  south  YOEKSHIRE  RAILWAY  and  RIVER  m». 
DUN  COMPANY  v.  The  GREAT  NORTHERN  — *' 
RAILWAY  COMPANY. 

(lSm.&  a  324-346.) 
[Affinned  on  appeal  as  reported  in  3  D.  M.  &  G.  576.] 


INGE   V.    The  BIRMINGHAM,    WOLVERHAMPTON,       1863. 
AND  STOUR  VALLEY  RAILWAY   COMPANY.  ^''Ull^- 


(1  Sin.  &  G.  347—362.) 
[A£Brmed  on  appeal  as  reported  iu  3  D.  M.  &  G.  6d8.] 


In  re  OVERHILL'S  TRUST  (l).  i868. 

(1  iim.  &  G.  362—367  ;  S.  C.  22  L.  J.  Ch.  485 ;  17  Jur.  342  ;  1  W.  E.  208 ;  20      ^'<'^18- 

L.T.O.S.2»0.)  S„,^^_ 

Where  there  is  a  gift  to  children  as  a  class,  unless  the  words  necessarily  ^*'^* 

apply  to  and  include  illegitimate  children,  or  exclude  any  but  such  childi-en,  [  ^^^  ] 
the  gift  includes  legitimate  children  only.  Where,  therefore,  a  gift  by  will 
was  to  divide  a  capital  sum  after  the  death  of  a  legatee  for  life  between  all  his 
children  and  the  children  of  M.  the  wife  of  W.  B.,  and  M.  had  six  illegiti- 
mate children  only  :  Held,  that  they  were  not  entitled,  and  that  it  made  no 
difference  that  the  testati'ix  knew  that  M.  had  children  whom  she  believed 
to  be  legitimate,  and  that  M.  was  aged  forty-nine  at  the  date  of  the  will. 

This  li^'as  the  petition  of  the  children  of  one  William  Garrett, 
except  one  of  them  Mary  Oakman  Mullens,  asking  that  a  sum  of 
6261.  Consolidated  Bank  Annuities,  which  the  trustees  under  the 
will  of  Mary  Overhill  had,  in  1848,  paid  into  Court  under  the  pro- 
visions of  the  Trustee  Act,  might  be  directed  to  be  transferred  by 
the  Accountant-General  to  them. 

It  appeared  that  Mary  Overhill,  the  testatrix,  by  her  will,  dated 
the  22nd  of  November,  1884,  bequeathed  the  6261.  Consolidated 
Bank  Annuities  to  trustees,  upon  trust  to  pay  the  dividends  to 
William  Garrett  for  life,  and  after  his  decease  to  divide  the  capital 
between  all  the  children  of  the  said  W^illiam  Garrett,  and  the 
children  of  Mary  the  wife  of  William  Bentley,  of  Tottenham,  in  the 
county  of  Middlesex,  labourer,  who  should  be  alive  at  the  respective 
deaths  of  the  said  William  Garrett,  and  Mary  Bentley,  except  Mary 
Oakman  Mullens,  who  was  a  daughter  of  William  Garrett,  and  the 
issue  then  living  of  all  such  of  their  respective  children,  except  as 

(1)  ^i7/ V.  rVooJl'(1873)L.R.  6II.L.      Harrison  [1894]  1  Ch.  561,  63  L.  J. 
265  ;    S,  iK  42  L.  J.  Ch.  702 ;    In  re      Ch.  385,  70  L.  T  868. 
Uvrner  (1887)  37  Ch.  D.  695;  In  re 


414  1853.    CH.     1  SM.  &  G.  862-865.  [r.r. 

In  re        aforesaid,  who  might  happen  to  die  in  their  respective  lives  time 

^Teost.^^    leaving  issue,  equally  to  be  divided   between  such  children  and 

issue,  share  and  share  alike,  the  issue  of  every  deceased  child  to 

take  only  the  share  which  his  or  her  parents  would,  if  living,  have 

been  entitled  to. 

Mary  Overhill,  the  testatrix,  died  in  1837,  and  William  Garrett, 
who  was  entitled  to  the  dividends  of  the  stock  for  his  life,  died  in 
1841.  Mrs.  Mary  Bentley  died  in  1852,  but  she  did  not  leave  any 
lawful  issue. 

It  appeared  by  the  affidavit  of  William  Bentley,  who  had  sur- 
[  •363  ]  vived  his  wife,  that  he  had  cohabited  with  his  *wife,  whose  maiden 
name  was  Mary  Garratt,  for  eighteen  years  prior  to  1832,  but  that 
it  was  generally  understood  and  believed  tbat  they  were  married 
during  that  time ;  and  that  six  illegitimate  children  born  during 
that  period  were  the  issue  of  such  cohabitation ;  and  that  in 
January,  1832,  he  married  Mary  Garratt.  It  also  appeared  that 
these  six  illegitimate  children  were  well  known  to  the  testatrix, 
who  always  expressed  a  strong  interest  in  them,  and  her  intention 
to  provide  for  them  by  her  will ;  and  it  further  appeared,  tbat,  at 
the  date  of  the  will,  Mary  Bentley  was  of  the  age  of  forty-nine  years. 

The  six  illegitimate  children  now  claimed  to  be  entitled  to  a 
share  in  the  fund,  as  being  the  children  of  Mary  Bentley  within 
the  meaning  of  the  will  of  the  testatrix. 

The  case  was  twice  argued. 

Mr.  Shapter  in  support  of  the  petition  [cited  Owen  v.  Bryant  (1), 
James  v.  Smith  (5^),  Evans  v.  Davies  (3),  and  contended  that  no 
evidence  in  reference  to  the  illegitimate  children  could  be  received, 
and  they  distinguished  Beachcroft  v.  Beachcroft  (4),  Eraser  v. 
Piggott  (6),  Hariis  v.  Lloyd  (6),  and  Durrant  v.  Friend  (7),  where 
such  evidence  was  necessarily  admitted] . 

[364]  In  Oodjrey  v.  Davis  (s),    Warner  v.    Warner  (9),   Meredith   v. 

/^arr  (10),  and  Owen  v.  Bryant  {i)^  the  illegitimacy  of  the  children 
was  known  to  the  testator,  but  the  rule  of  law  prevailed.     In 

[  366  ]  In  re  Davenport's  Trust  (ii),  the  same  general  *rule  of  construction 
now  contended  for  prevailed  before  your  Honour. 

(1)  95  R  B.  289  (2  D.  M.  &  G.  697).  (7)  90  R.  11. 103  (5  De  G.  &  Sm.  343). 

(2)  65  R.  11.  662  (14  Sim.  214).  (8)  5  R.  R.  204  (6  Ves.  43). 

(3)  82  R.  R.  211  (7  Hare,  498).  (9)  90  R.  R.  753  (20  L.  J.  Ch.  273). 

(4)  16  R.  R.  242  (1  Madd.  430).  (10)  60  R.  R.  255  (2  Y.  &  G.  C.  C. 

(5)  34  R.  R.  290  (I  Younge,  354).  525). 

(6)  24  R.  R  68  (T.  &  R.  311).  (11)  Ante,  p.  344. 
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[He  also  cited  Gilly.  Shelley  (\)  and  Bagley  v.  Mollard  (2).]  lu  re 

overhill's 
Tbost. 

Mr,  H.  Stevens  for  the  illegitimate  children  of  Mrs.  Bentley 
[relied  on  Beachcroft  v,  Beachci'ojt  and  Fraser  v.  Piggoti]. 

The  Vice-Chancellor: 

On  mature  consideration  of  the  words  of  this  will,  I  think  *that,  [  •366  ] 
consistently  with  the  principles  applicable  to  this  case,  I  am  bound 
to  receive  all  such  evidence  as  will  inform  me  of  all  that  the 
testatrix  knew,  or  must  be  presumed  to  have  known,  at  the  time 
when  she  made  her  will,  so  as  to  enable  the  Court,  in  construing  it, 
to  place  itself  in  the  position  of  the  testatrix,  and  to  determine  what 
her  language  meant  with  that  assistance.  But  with  the  assistance 
of  the  evidence  which  has  been  offered  in  support  of  this  petition, 
the  rule  of  law  is  established  on  authority  too  strong  to  be  shaken 
by  me.  This  rule  is  established  on  the  highest  authority,  though 
there  has  not  been  an  uniformity  of  decision.  If  Beachcroft  v. 
Beachcroft  (a)  was  properly  decided,  I  should  be  bound  to  hold  that 
these  children  are  entitled.  But  the  decision  of  Sir  Thomas 
Plumeb  in  that  case  is  not  reconcileable  with  the  principle  to  be 
collected  from  the  decisions  in  other  cases.  It  is  entirely  opposed 
to  Harris  v.  Lloyd  (4).  The  principle  of  Sir  Thomas  Plumer's 
decision  is  this,  that  the  description  **  children "  means  present 
children ;  for  he  says  that  it  is  unreasonable  to  suppose  that  a  man 
sitting  down  to  make  his  will,  and  intending  bounty  to  the  children 
of  a  certain  individual,  should  not  have  in  his  mind  some  present 
person  to  fill  that  character.  In  a  later  part  of  his  judgment,  the 
learned  Judge  refers  to  the  previous  gift  to  the  mother  of  the 
children;  but  at  page  444  (o),  he  says  that  the  words  "my  children" 
imported  such  as  the  testator  then  had.  He  says  distinctly,  ''  for 
all  these  reasons,  I  think  it  a  gift  to  present  children." 

This  decision  has  been  repeatedly  commented  upon.  It  is, 
however,  fortified  by  Fraser  v.  Piggott  (6),  a  decision  which  rather 
extends  the  principle  of  Beachcroft  v.  Beachcroft. 

What  I  am  bound  to  follow  is  that  well-estabUshed  doctrine,  that, 
where  there  is  a  gift  to  children  as  a  class,  then,  unless  there  are 
words  so  clear  as  necessarily  to  apply  to  *and  include  illegitimate       [  *367  ] 
children,  or  clearly  to  exclude  any  but  such  children,  I  must  hold 

(1)  34  R.  B.  106  (2  Eu88.  &  My.  336).  (4)  24  R  1\,  68  (T.  &  R.  311). 

(2)  32  R.  R.  281  (1  Russ.  &  My.  581).  (5)  16  R.  R.  p.  246. 

(3)  16  R.  E.  242  (1  Madd.  432),  (6)  34  R.  R.  290  (1  Yoimge,  354). 
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In  re 

OVEBHILL'S 

Tbust. 


that  the  description  would  include  legitimate  children  only.  Now, 
the  only  circumstances  in  favour  of  this  claim  by  the  illegitimate 
children  are  these,  that  Mary  Bentley  was  at  the  date  of  the  will 
aged  forty-nine,  and  that  the  testatrix,  when  she  made  her  will, 
knew  that  Mary  Bentley  had  children,  and  believed  her  to  be  the 
wife  of  William  Bentley,  and  so  describes  her.  All  that  supports 
the  view  taken  by  Sir  Thoma^s  Plumbr  in  Beachcroft  v.  Beacha-qft, 
and  of  Lord  Lyndhurst  in  Eraser  v.  Piggott,  in  favour  of 
illegitimate  children.  But  it  is  quite  opposed  to  the  decision  of 
Lord  Eldon  in  Harris  v.  Lloyd,  and  all  other  decisions  on  this 
subject,  except  the  cases  just  mentioned.  Here  it  is  impossible  not 
to  see  that  this  lady  might  have  had  legitimate  children,  and  that 
her  legitimate  children  could  not,  upon  the  construction  of  this 
will,  have  been  excluded  from  participating  in  this  gift.  However 
improvable  it  was  that  there  should  be  legitimate  children  of  Mary 
Bentley,  they  would,  if  there  had  been  any,  have  clearly  become 
entitled.  According  to  the  argument  for  the  only  children  of  Mary 
Bentley,  they,  though  illegitimate,  would  have  been  entitled  to  take 
equally  with  any  such  legitimate  children;  but  this  would  be 
contrary  to  the  rule  of  law. 

I  must  hold,  with  reluctance  and  regret,  that  the  children  now 
claiming  are  not  entitled. 


185S. 
Feb.  21. 

Stuart, 
V..0. 

[»68] 


EVERALL   V.   BROWNE. 

(1  Sm.  &  G.  368—371 ;  S.  0.  22  L.  J.  Ch.  376 ;  1  W.  R.  210.) 

A  testator  directed  bis  executor  to  lay  out  the  residue  of  liis  estate  in  the 
pui'chase  of  three  annuities  for  three  persons.  By  a  codicil,  he  gave  specific 
monies  to  one  of  the  annuitants,  and  he  gave  her  all  his  clothes,  and  any 
other  property,  goods,  and  chattels  belonging  to  him  at  the  time  of  his 
death ;  and,  by  a  subsequent  codicil,  the  testator  revoked  the  annuity  to 
another  annuitant :  Held,  that  the  gift  in  the  first  codicil  was  not  to  be  con- 
fined to  articles  ejusdem  generis  with  clothes,  but  that  it  was  genei*al,  and 
paesed  the  annuity  revoked  by  the  second  codicil. 

BoBBRT  Gracroft  by  his  will,  dated  the  5th  of  March,  1880,  after 
giving  several  legacies,  made  the  following  disposition :  "  I  request 
and  empower  the  said  Edward  Browne  to  lay  out  the  whole  of  the 
residue  of  my  property,  which  I  hereby  empower  him  to  sell  for 
that  purpose,  in  the  purchase  of  three  annuities,  if  practicable,  from 
the  Governor  and  Company  of  the  Bank  of  England,  in  any  manner 
or  way  which  the  said  Edward  Browne  may  think  proper,  for  and 
during  the  lives  of  my  brother  C.  W.  Cracroft,  Rebecca  Nash,  and  a 
little  girl,  the  daughter  of  the  said  Bebecca  Nash,  provided  that  the 
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said  C.  W.  Cracroft  should  be  living  at  the  time  of  my  decease  ;  and  Btbball 
if  C.  W.  Cracroft  should  not  be  living  at  such  decease,  then  in  the  bbownk. 
purchase  of  two  annuities  for  and  during  the  lives,  and  for  the  sole 
and  separate  use  only,  of  the  said  Bebecca  Nash  and  the  said  little 
girl,  the  daughter  of  the  said  Bebecca  Nash  only."  And  the 
testator  left  the  manner  of  purchasing  the  said  annuities  entirely 
to  the  knowledge  and  judgment  of  his  executor,  Edward  Browne. 

The  testator  made  three  unattested  codicils  to  his  will.  The  first 
did  not  affect  the  question  of  his  residue.  The  second  was  dated 
the  6th  of  March,  1880,  and  was  as  follows :  "  I  will  and  bequeath 
the  amount  of  any  salary  due  to  me  by  his  Majesty's  Government 
at  the  time  of  my  decease,  also  any  arrears  of  rent  for  my  property 
in  Wales  or  elsewhere,  unto  the  said  Bebecca  Nash ;  and  it  is  my 
wish  to  be  buried  in  as  humble  but  decent  manner  as  possible.  I 
also  bequeath  all  my  clothes,  and  any  other  property,  goods,  and 
articles  belonging  to  me  at  the  time  of  my  decease  unto  the  said 
Bebecca  Nash." 

The  third  codicil  was  dated  the  24th  of  January,  1882,  and  was 
as  follows :  "  This  is  a  codicil.  I  hereby  exclude  *my  brother  C.  [  •369  ] 
W.  Cracroft  from  any  participation  in  the  annuities  I  have  before 
named,  and  hereby  deprive  him  of  all  and  every  right  or  benefit  to 
any  part  of  my  property  or  effects  whatsoever,  that  I  may  be  in 
possession  of  or  entitled  to  at  the  time  of  my  decease." 

The  testator  died  in  June,  1832  ;  Bebecca  Nash  and  Ann  Bebecca, 
the  child  of  Bebecca  Nash,  mentioned  in  the  will,  survived  the 
testator. 

Bebecca  Nash  afterwards  married  Mr.  Everall. 

The  bill  was  filed  by  Mr.  and  Mrs.  Everall,  for  the  purpose  of 
obtaining  the  opinion  of  the  Court  as  to  the  effect  of  the  above  will 
and  codicils. 

Mr.  Sidney  Smith,  for  the  plaintiffs,  submitted,  that  the  second 
codicil  gave  to  Mrs.  Everall,  formerly  Bebecca  Nash,  everything 
that  was  not  disposed  of  by  the  will,  as  qualified  by  the  third 
codicil.  The  gift  in  the  second  codicil  was  a  general  one,  and  the 
words  "  property,  goods,  and  articles,"  must  be  taken  in  their  full 
meaning,  and  must  not  be  confined  to  articles  ejusdem  generis  with 
clothes.  These  words  were  large  enough  to  include  whatever  the 
testator  was  possessed  of  at  his  death :    Kendall  v.  Kendall  (l), 

(1)  28  B.  E.  125  (4  Buss.  360). 
R.R. — VOL.  XCVI.  27 
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EvERALL     Arnold  V,  Arnold  (i),   Dowson  v.  Gaskoin  (2),   Boys  y.  Morgan  (z), 
Brownb.      Parker  v.  Marchant  (4). 

Mr.  W.  P.  Murray,  for  the  next  of  kin,  contended,  that  the 
words  "  property,  goods,  and  articles,"  must  be  confined  to  articles 
ejusdem  generis  with  clothes :  Timewell  v.  Perkins  (5).  Otherwise 
the  second  codicil  would  have  the  effect  of  revoking  the  gift  in  the 
will  to  her  daughter,  and  giving  all  the  testator's  property  to 
Rebecca  Nash,  which  could  not  have  been  the  intention  of  the 
testator. 


[  370  ]  Mr.  Shapter,  Mr.  Fooks,  Mr.  Osborne,  Mr. 

Vance  for  other  parties. 


Wickens,  and  Mr. 


The  Yige-Ghancellor  said,  that  the  question  was,  in  substance, 
as  to  the  one-third  of  the  residue  of  the  personal  estate  which  would 
have  devolved  on  C.  W.  Cracroft  but  for  the  revocation  contained 
in  the  third  codicil.  After  reading  the  second  and  third  codicils, 
his  Honour  proceeded  to  say,  that  it  had  been  contended,  that,  if 
the  second  codicil  was  to  have  the  effect  of  giving  the  residue 
generally  to  Eebecca  Nash,  it  would  amount  to  a  gift  to  her  of  every 
thing,  and  be,  in  effect,  a  revocation  of  the  gift  of  the  whole  residue 
comprised  in  the  will;  but  he  could  not  accede  to  that  view. 
"Whatever  construction  were  adopted,  the  will  would  be  good  as  to 
the  gifts  to  Rebecca  Nash  and  her  daughter.  On  looking  at  the 
will  and  the  third  codicil  together,  his  Honour  found  that  there 
was  something  undisposed  of,  namely,  the  share  given  by  the  will 
to  C.  W.  Cracroft ;  on  this  the  second  codicil  would  operate,  and  so 
have  effect  given  to  it.  The  declaration,  therefore,  must  give  two- 
thirds  to  the  plaintiff,  and  the  remaining  one-third  to  her  daughter. 


1863. 
Feb.  21. 

Stuart, 
V.-C. 

[371] 


KING  V.  ISAACSON. 

(1  Sm.  &  G.  371—375 ;  S.  0.  22  L.  J.  Ch.  465 ;  17  Jur.  434 ;  1  W.  IL  209.) 

Basiduary  estate  consisting  of  a  mixed  fund,  real  and  personal,  was 
given  to  trustees,  in  trust  to  pay  the  income  to  a  tenant  for  life ;  and  upon 
trust,  after  her  decease,  to  convey,  pay,  and  assign  a  share  of  the  entirety 
unto  and  among  all  and  every  her  children,  as  and  when  they  should 
respectively  attain  twenty-one,  as  tenants  in  common ;  and  in  case  there 


(1)  39  R  B.  222  (2  My.  &  K  365). 

(2)  44  R.  R.  176  (2  Keen,  14). 

(3)  45  R.  R.  337  (3  My.  &  Cr.  661). 


(4)  57  R.  R.  327 
290  ;  1  Ph.  356). 

(5)  2  Atk.  102. 


(I  Y.  &  G,  C.  C. 
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should  be  but  one  child,  then  unto  such  only  child,  to  whom  the  testator  Kino 

devised  and  bequeathed  the  same  accordingly.    There  being  issue  three  «. 

such  children  who  survived  the  tenant  for  life,  two  of  whom  died  under  ISAAOSOH, 
twenty-one :  Held,  that  all  three  took  vested  interests  absolutely. 

This  cause  came  on  for  further  directions  upon  the  construction 
of  the  gift  of  the  residue  in  the  will  of  Walter  Norton. 

The  testator,  who  was  possessed  of  real  and  personal  estate,  by 
his  will,  dated  the  21st  of  July,  1828,  gave,  devised,  and  bequeathed 
all  the  rest  and  residue  of  his  real  and  personal  estate  to  his  wife 
Molly  Norton  and  E.  Bayley,  upon  trust  to  convert  the  personalty 
into  money  and  invest  the  proceeds,  and  pay  the  income  thereof, 
and  the  rents  of  his  real  estate,  in  manner  in  the  will  expressed, 
during  the  life  of  his  wife ;  and  after  her  decease  to  pay  two  third 
parts  of  the  income  to  his  niece,  Mary  Travis,  for  her  separate  use 
for  life ;  and,  as  to  the  remaining  one-third,  to  his  niece,  Latona 
Norton  Travis,  for  her  separate  use,  for  life.  The  will  then  con- 
tained the  following  provision :  "  And  from  and  immediately  after 
the  decease  of  either  or  both  of  my  said  nieces,  then  upon  trust 
that  they,  my  said  trustees  or  the  survivor  of  them,  or  the  heirs, 
executors,  or  administrators  of  such  survivor,  shall,  as  soon  as 
conveniently  may  be  after  the  decease  of  my  said  nieces  or  either 
of  them,  convey,  pay,  assign,  transfer,  and  make  over  all  the 
residue  of  my  real  estate,  and  all  the  residue  of  the  said  trust 
monies  and  premises,  after  fully  providing  for  and  answering  the 
trusts  and  purposes  hereinbefore  expressed  in  this  my  will,  in  the 
shares  and  proportions  following,  that  is  to  say,  upon  the  decease 
of  my  said  niece,  Mary  Travis,  to  convey,  pay,  assign,  transfer,  or 
make  over  two  equal  third  parts  or  shares  of  the  said  residuary 
real  estates,  and  also  of  the  residue  of  the  said  trust  monies  and 
premises,  unto  and  among  all  and  every  the  child  and  children  of 
my  said  niece,  Mary  Travis,  as  well  daughters  as  sons,  as  and 
when  they  shall  severally  *and  respectively  attain  their  respective  [  •372  ] 
ages  of  twenty-one  years,  to  and  for  their  own  absolute  use  and 
benefit  as  tenants  in  common  and  not  as  joint  tenants,  and  to  their 
several  and  respective  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  and  quality  of  such  estates;  and  if  there 
6hall  be  but  one  child  of  my  said  niece  Mary  Travis,  then  to  such 
only  child,  his  or  her  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  and  quality  of  such  estates,  and  to  whom  I 
give,  devise,  and  bequeath  the  same  accordingly;  and,  after  the 
decease  of  my  said  niece,  Latona  Norton  Travis,  to  convey,  pay, 
assign,  transfer,  and  make  over  the  other  or  remaining  equal  third 
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Kino        part  or  share  of  my  said  residuary  real  estates,  and  also  of  the 

IsAAGBOir.     residue  of  the  trust  monies  and  premises,  unto  and  amongst  all 

and  every  the  child  and  children  of  my  said  niece  Latona  Norton 

Travis,"  &c.,  in  precisely  the  same  form  as  in  the  trusts  for  the 

children  of  Mary  Travis. 

Latona  Norton  Travis  married  James  King,  and  had  issue  three 
children,  all  of  whom  survived  the  testator,  but  two  of  whom  after- 
wards died  before  they  attained  twenty-one;  and  their  father  had 
obtained  administration  to  their  effects. 

The  bill  had  been  filed  by  the  only  surviving  child  of  Mr.  King, 
an  infant,  claiming  to  be  entitled  to  the  whole  two-thirds  of  the 
fund,  the  father  being  one  of  the  defendants,  and  claiming,  as  the 
representative  of  his  two  deceased  infant  children,  that  one-third 
each  had  vested  in  them,  and  that  he,  as  their  personal  representa- 
tive, was  entitled  thereto. 

Mr,  Walker  and  Mr.  Giffard,  for  the  infant  plaintiff,  submitted, 
that  the  three  children  of  Mrs.  King  took  vested  estates  and 
interests,  liable  to  be  divested  on  their  dying  under  twenty-one. 

This  is  the  rule  as  to  real  estates:  Boraaton's  case  (l).  Doe  d. 
Wheedon  v.  Lea  (2). 
[373]  The  same  rule  is  equally  applicable  to  personal  estate:   lie 

Bartholomew  (3),  Saunders  v.  Vautier  (4),  Hanison  v.  Grimwood  (o). 

In  Phipps  V.  Achers  (e),  and  Hunter  v.  Jndd  (7),  the  same  rule 
was  applied ;  real  and  personal  estates  were  given  as  a  mixed  fund. 
In  the  clause  giving  the  fund  to  the  only  child,  the  only  child  who 
should  survive  can  alone  be  meant.  The  gift  being  of  residue 
carries  the  intermediate  income  with  it :  Genery  v.  Fitzgerald  (s). 

The  Vicb-Chancbllor  remarked,  that  Saundeis  v.  Vantiei'  had 
always  been  considered  to  be  a  very  strong  case. 

Mr.  Follett  and  Mr.  Rosseter  for  the  heir-at-law  and  next  of 
kin  of  the  testator,  submitted  that  the  gift  was  entirely  contingent 
ou  the  children's  severally  attaining  twenty-one.  The  words  "  as 
and  when  "  in  a  will  are  conditional,  when  they  occur  as  they  do 
in  this  will  without  any  words  that  can  qualify  them :  Hanson  v. 
Graham  (9). 

(1)  3  Co.  Rep.  16.  (6)  57  K.  B.  27  (9  CI.  &  Fin.  583). 

(2)  1  R.  R,  631  (3  T.  R.  41).  (7)  30  R.  R,  203  (4  Sim.  455). 

(3)  84  R.  R.  95  (1  Mac.  &  O.  354).  (S)  23  R.  R.  121  (Jac.  4«?). 

(4)  54  R.  R.  286  (Cr.  &  Ph.  240).  (9)  5  R.  R.  277  (6  Yes.  239). 

(5)  85  B.  B.  66  (12  Beav.  192). 


•r. 

J8AACS0N. 
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^f)',  Barton  for  the  trustees.  Kino 

Mr.  Selwyn  and  Mr,  AUhrsou  for  other  parties. 

Mr.  Russell  and  Mr.  Allmitt  for  Mr.  King,  the  father,  were  not 
called  on. 

The  Vice-chancellor  said : 

The  words  of  this  will  create  some  difficulty ;  but  the  question 
resolves  itself  into  this,  whether  the  principle  of  the  decision  in 
Hanson  v.  Graham  and  cases  of  that  kind  apply ;  and  *whether  I  [  •374  ] 
can  hold  it  to  be  the  true  construction  of  this  will,  that  none  of  the 
children  of  the  two  nieces  named  took  vested  interests  until  they 
attained  twenty-one.  Notwithstanding  the  difficulty  created  by  the 
words  used  in  this  will  with  reference  to  attaining  twenty-one,  yet, 
looking  at  the  words  of  the  whole  gift,  which  is  to  operate  on  the 
estate  upon  the  death  of  each  niece,  and  at  the  ultimate  gift  of  an 
absolute  interest  in  case  of  there  being  only  one  child,  I  can  come 
to  no  other  conclusion  than  this,  that  every  child  on  being  bom 
was  to  acquire  a  vested  interest.  The  words  of  the  will  are  re- 
markable. (His  Honour  read  the  words  of  the  gift  and  proceeded  :) 
The  obvious  intention  of  the  testator  was,  that  immediately  on  the 
death  of  each  tenant  for  life  something  was  to  be  done,  something 
was  to  accrue  in  the  shape  of  interest,  to  each  child,  and  there  is  a 
declaration  to  convey  to  each  of  the  children.  The  difficulty  is 
created  by  the  reference  to  the  period  of  the  children  attaining 
twenty-one.  That  the  testator  directed  a  conveyance  and  transfer 
to  the  children  immediately  on  the  deaths  of  their  parents  is 
certain,  and  the  direction  to  convey  and  transfer  and  pay  to  the 
children  is  to  them  as  a  class ;  but  it  cannot  be  doubted  that  the 
testator  intended  the  whole  class  of  children  to  take  as  tenants  in 
common  absolutely ;  nor  can  it  be  doubted,  that,  if  there  was  only 
one  child  there  is  an  absolute  vested  gift  to  such  only  child,  and 
that  such  gift  is  not  contingent  on  such  child's  attaining  twenty- 
one.  The  trust  was  declared  of  a  mixed  fund  of  real  and  personal 
estate.  Upon  the  words  of  the  will,  by  which  a  conveyance  and 
assignment  were  directed,  and  referring  to  the  authorities  on  the 
subject,  I  can  only  hold,  that  the  period  of  attaining  twenty-one  in 
this  will  had  reference  only  to  the  time  when  the  enjoyment  by  the 
children  was  to  begin  in  possession,  and  not  to  the  time  when  they 
should  attain  vested  interests. 
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KiKG 

Isaacson, 
[  •375  ] 


It  has  been  justly  observed  by  Lord  Langdale,  in  *TTarrhoh  v. 
Grimwood  (1),  upon  any  difficulty  occurring  where  there  were  words 
that  imported  the  necessity  of  a  child  attaining  twenty-one  before 
a  vested  interest  should  accrue,  that  if  the  gift  is  to  a  class  and  not 
to  an  individual,  there  is  a  stronger  reason  for  holding  that  the 
intention  was,  that  the  gift  should  be  vested  before  twenty-one 
than  in  the  case  of  a  gift  to  an  individual.  That  is  a  just  observa- 
tion, which  will  apply  to  the  present  case.  The  decision  in  Hunter 
V.  Judd  (2)  proceeded  upon  a  sound  principle  of  construction.  In 
that  case,  there  were  words  which  taken  altogether  clearly  imported 
a  contingency.  The  present  is  the  converse  of  that  case,  and  it  is 
stronger.  It  seems  to  me  also,  that  it  would  be  by  far  the  safer 
and  wiser  rule,  if  there  were  any  doubt,  to  hold  that  the  children 
take  vested  interests,  than  to  adopt  the  other  construction,  and  hold 
the  interests  contingent.  The  principle  of  construction  applicable 
to  similar  limitations  in  marriage  settlements,  where  the  Court 
struggled  against  words  importing  contingency,  was  founded  in 
great  reason ;  for  the  hardship  of  holding  that  a  provision  for  a 
child  in  case  he  attained  twenty-one  failed  in  the  event  of  his 
marrying  and  dying  leaving  issue  under  that  age,  was  enormous ; 
and  though  the  Court  would  not  go  as  far  in  construing  a  will,  yet, 
where  there  is  a  doubt  upon  the  subject,  and  the  question  is  evenly 
balanced,  it  is  a  reasonable  course  rather  to  lean  to  the  side  of 
holding  that  the  children  take  vested  interests.  It  must,  therefore, 
be  declared  that  the  children  took  vested  interests. 


1853. 
Feb.  23. 

Stuart, 
V.-C. 

[376] 


LEWELLIN  V.  COBBOLD. 

(1  Sm.  &  G.  376—381 ;  S.  0.  17  Jur.  1111.) 

The  trustee  of  a  fund,  to  which  a  young  lady  was  entitled  in  remainder 
after  the  death  of  her  mother,  at  the  request  of  a  needy  father,  advanced 
sums  of  money  amounting  to  460/.,  to  enable  the  father  to  educate  her. 
Shortly  after  she  came  of  age,  being  engaged  to  be  married,  she,  by  deed 
prepared  by  the  father's  solicitor,  reciting  a  contract  for  sale  at  the  price  of 
250/.,  for  which  a  receipt  was  indorsed,  assigned  the  fund  absolutely  to  the 
trustee,  and  married  on  the  following  day.  Tho  trustee  was  present  at  the 
wedding,  but  the  husband  was  informed  neither  of  the  existence  of  the 
fund  nor  of  the  deed. 

On  a  bill  by  husband  and  wife :  Held,  that  the  deed,  falsely  representing 
the  transaction  to  be  an  actual  sale,  must  be  set  aside. 

This  was  a  suit  by  Mr.  Lewellin  and  his  wife  for  the  purpose  of 
having  a  deed,  purporting  to  be  a  sale  by  Mrs.  Lewellin  of  a  trust 

(1)  85  E.  R.  66  (12  Beav.  192).  (2)  30  R.  R.  203  (4  Sim.  455). 
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fund  to  Mr.  Cobbold,  the  trustee,  shortly  before  her  marriage,  Liwellih 
without  the  knowledge  of  her  intended  husband,  might  be  declared  cobb'old. 
void,  and  ordered  to  be  delivered  up  to  be  cancelled. 
The  case  on  behalf  of  the  plaintiff  was  as  follows  : 
Mrs.  Lewellin,  who  before  her  marriage  was  Miss  Grace  Donnelly, 
was  entitled  under  the  will  of  her  great  grandfather,  subject  to  her 
mother's  life  interest  in  a  sum  of  1,088/.  Consols,  to  one-third  part 
thereof ;  and  that  the  fund  stood  in  the  name  of  Mr.  Cobbold  as 
the  trustee  thereof.  That,  on  the  8th  of  November,  1844,  Miss 
Donnelly  attained  her  age  of  twenty-one  years ;  and  that,  on  the 
25th  of  June,  1845,  being  at  the  time  engaged  to  be  married  to  the 
plaintiff,  Mr.  Lewellin,  she  executed  a  deed  of  assignment,  dated 
the  21st  of  June,  1845,  which  recited  that  she  had  contracted  and 
agreed  with  Mr.  Cobbold  for  the  absolute  sale  to  him  of  her  rever- 
sionary interest  in  the  said  sum  of  stock,  at  and  for  the  price  or 
sum  of  250/. ;  and  the  deed  purported,  that,  in  consideration  of  the 
sum  of  250/.  received  at  or  before  the  sealing  and  delivery  thereof, 
of  which  she  acknowledged  the  receipt,  she  released  her  share  in 
the  trust  fund.  A  receipt  for  the  purchase-money,  signed  by  Miss 
Donnelly  was  indorsed.  Her  father  instructed  the  solicitor  who 
prepared  the  deed,  and  Miss  Donnelly  had  no  other  professional 
adviser.  Mr.  Lewellin,  the  intended  husband,  was  not  informed 
of  the  transaction,  and  he  was  kept  in  ignorance  that  Miss  Donnelly 
was  entitled  to  any  interest  in  the  fund  in  question.  The  marriage 
was  solemnised  on  the  following  *day,  viz.  26th  of  June.  On  [  •377  ] 
behalf  of  Mr.  Cobbold  it  was  alleged  and  proved,  that  Mr.  Donnelly 
the  father  was  in  very  poor  circumstances,  so  as  to  be  unable 
properly  to  educate  his  daughter;  that  the  young  lady's  talents 
as  a  singer  were  very  good ;  and  that,  on  the  father's  frequent 
representations  to  him,  he  had  been  induced  from  time  to  time  to 
advance  sums  of  money,  amounting  in  the  whole  to  about  460/.,  to 
enable  him  to  reside  at  different  places  on  the  Continent,  and  to 
place  his  daughter  with  eminent  teachers,  so  as  to  fit  her  for  a 
public  singer.  It  also  appeared,  that  Mr.  Cobbold  had  been  in- 
formed of  the  engagement  between  Mr.  Lewellin  and  Miss  Donnelly, 
and  that  he  had  been  informed  by  the  father  that  it  was  intended 
that  the  repayment  of  the  advances  made  by  him  should  be 
secured  to  him  by  a  deed,  to  be  executed  by  the  daughter  previously 
to  her  marriage,  whereby  these  advances  would  be  charged  on  her 
share  of  the  trust  fund.  Mr.  Cobbold  was  also  informed  that  it 
VfBkB  not  intended  to  apprise  Mr.  Lewellin  of   the  transaction, 
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Lkwbllik     because  it  was  desired  to  keep  from  Mr,  Lewellin's  knowledge  the 
GOBBOLD.     fact  that  his  intended  wife  had  been  educated  for  public  singing. 
Mr.  Cobbold  was  not  aware  of  the  nature  of  the  deed,  or  that  it 
purported  to  be  an  actual  assignment. 

Mr.  Cobbold  was  present  at  the  wedding,  but  he  did  not  mention 
the  existence  of  the  trust  fund  to  Mr.  Lewellin,  or  of  the  assign- 
ment made  to  him. 

By  his  answer  Mr.  Cobbold  stated,  that  he  had  made  a  memo- 
randum that  the  deed  was  to  secure  the  debt  due  to  him,  and  that 
he  had  always  treated  and  considered  the  deed  as  a  security  merely 
for  the  amount  due  to  him. 

Mr.  Russell  and  Mr.  Batten  for  the  plaintiffs  : 

The  deed  impeached  in  this  suit  must  be  treated  as  void  for  all 
r  378  ]  purposes.  *  *  The  advances  were  made  to  the  father,  and  con- 
stituted the  debt  of  the  father,  for  which  he  might  have  been  sued 
at  law;  and  even  in  ordinary  cases,  a  young  lady  who  has  just 
attained  her  age,  and  is  still  under  his  influence,  cannot  effectually 
become  a  surety  for  her  father's  debt :  such  a  security  is  in  this 
Court  held  to  be  void :  Archer  v.  Hudson  {l).     ♦     «     * 

Mr.  Renshatv  for  the  defendant  Cobbold : 

f  379  ]  *     *     The  advance  made  by  Mr.  Cobbold  was  proper  and  neces- 

sary ;  and  the  more  proper,  as  it  was  made  by  him  as  a  trustee  for 
the  best  advantage  of  the  young  lady.  There  was  in  this  case  a 
good,  or,  at  the  least,  a  moral  consideration  for  the  deed.  Now,  all 
consideration  was  wanting  in  the  case  of  Goddard  v.  Snow  (2), 
which  is  the  leading  case  on  the  subject.  If,  as  Mr.  Cobbold 
claims,  this  lady  was  indebted  to  him  at  the  time,  it  was  competent 
for  her  without  her  husband's  knowledge  to  give  security  for  the 
debt,  as  was  done  in  Blanchett  v.  Foster  (3). 

The  deed  can  be  sustained  for  the  amount  of  the  debt,  because  it 
was  a  debt  for  necessaries,  which  became  the  debt  of  the  husband ; 
and  there  is  nothing  in  the  relation  of  trustee  and  cestui  que  trust 
to  prevent  the  operation  of  the  deed.  [He  also  cited  The  Countess 
of  Strathmore  v.  Bowes  (4),  De  Manneville  v.  Crompton  (6),  and 
St.  George  v.  Wake  (e).] 

Mr,  Rtissell,  in  reply,  was  stopped  by  the  Court. 

(1)  64  E.  E.  152  (7  Beav.  551).        (4)  1  E.  B.  76  (I  Ves.  Jr.  22). 

(2)  25  B.  E.  Ill  (1  Buss.  485).        (5)  12  E.  E.  233  (1  V.  &  B.  354). 

(3)  2  Ves.  Sen.  264.  (6)  36  E.  E.  389  (1  My.  &  K.  610). 
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The  Vice-Chancellor  said  :  Lewellik 

V, 

The  defendant,  Mr.  Cobbold,  has  taken  an  unfortunate  view  of  Cobbold, 
his  rights  and  duties  in  the  transactions  impeached  in  this  suit. 
The  bill  is  filed  by  the  husband  and  wife  to  set  aside  a  deed 
executed  by  the  wife  the  day  before  her  marriage.  The  deed  is  a 
sale  and  assignment  to  the  defendant  Cobbold  of  a  reversionary 
share,  to  which  the  lady  was  entitled  under  the  will  of  a  relation, 
her  mother  being  the  tenant  for  life.  It  appears  that  Mr.  Cobbold, 
at  the  time  of  this  transaction,  was  the  trustee  of  this  fund.  The 
lady  came  of  age  on  the  8th  of  November,  1844,  and  the  deed  was 
executed  on  the  25th  of  June,  1845.  The  *marriage  was  solemnised  [  •380  ] 
on  the  following  day  (the  26th).  The  case  of  the  defendant 
Cobbold  in  support  of  this  instrument  is,  that  a  debt  was  due  to 
him  from  the  lady's  father  for  advances  kindly  made  by  the 
defendant,  who  was  the  trustee  of  the  fund,  to  enable  the  young 
lady  to  be  educated  as  a  professional  singer.  The  defendant  submits 
that  this  was  a  meritorious  consideration,  at  least,  for  the  deed,  and 
that  if  the  debt  were  not  actually  due  from  this  young  lady,  yet  it 
was  contracted  by  her  father,  for  her  benefit,  in  order  to  give  her  a 
proper  education.  It  is  even  said,  that  it  is  a  debt  for  necessaries ; 
but  if  it  were,  I  must  consider  it  as  the  debt  of  this  lady's  father. 

What  I  have  to  decide  is,  whether  or  not  the  deed  impeached  by 
the  bill  can  stand  as  a  security  for  a  debt  due  from  this  lady's 
father,  and  if  so,  to  what  amount.  It  is  insisted  that  the  deed 
must  stand  as  a  security  for  2502.,  as  being  the  amount  for  which 
the  young  lady  agreed  to  give  security.  It  is  not  necessary  for  me 
to  decide  whether  or  not  this  security,  given  a  day  before  her 
marriage  by  a  young  lady,  a  few  months  after  she  came  of  age, 
without  the  knowledge  of  her  intended  husband,  for  a  debt  due  by 
her  father,  is  such  a  transaction  as  can  be  sustained  in  this  Court. 
Upon  the  face  of  it,  the  transaction  is  not  a  security  taken  for 
payment  of  a  debt,  but  an  actual  sale,  for  a  consideration 
mentioned,  of  the  whole  reversionary  interest  of  this  lady  for 
250Z.  And  a  receipt  for  that  sum  is  indorsed  on  the  deed,  and 
signed  by  the  young  lady  the  day  before  her  marriage,  without  the 
knowledge  of  her  intended  husband;  and  without  the  trustee  of 
this  fund,  who  was  himself  the  assignee,  and  upon  the  face  of  the 
deed  was  the  purchaser,  and  who  was  present  at  the  marriage  on 
the  following  day,  having  thought  it  his  duty  to  make  any  com- 
munication with  the  intended  husband  on  the  subject  of  this 
property.    If  this  deed  can  be  sustained  at  all  as  a  security,  it 
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Lewbllin 

r. 
COBBOLD. 

[  •381  ] 


must  be  upon  a  transaction  perfectly  fair,  and  not  upon  one  that 
represents  it  as  being  what  it  is  *not.  This  deed,  instead  of  being 
in  the  nature  of  a  mortgage  only,  is  actually  a  sale  and  assignment 
of  the  property,  and  was  executed  as  such.  It  recites  a  contract 
for  sale  and  payment  of  the  money,  both  of  which  recitals  are 
admitted  not  to  be  true.  In  that  state  of  things  it  is  impossible 
for  me  to  uphold  this  deed.  The  falsehood  of  the  recitals,  if  there 
were  no  other  infirmity  in  the  transaction,  makes  it  impossible  for 
me  to  hold  this  deed  valid. 


POWELL  V.  MERRETT  (1). 


1858. 
March  7. 
(1  Sm.  &  O.  381—383 ;  S.  C.  22  L.  J.  CL  408 ;  17  Jur.  449 ;  21  L.  T.  O.  S.  98.) 

St DART 

V.-C.  '  Where  personal  property  is  given  to  executors  upon  trust,  they  are 

r  331  1  excluded  from  claiming  for  their  own  benefit;  and  if  the  trust  fails  and 

there  are  no  next  of  kin,  the  executor  is  trustee  for  the  Crown. 

William  Powell,  who  was  illegitimate,  made  his  will,  dated  in 
1822,  and  he  appointed  his  wife  Martha  and  John  Merrett 
executrix  and  executor  of  his  will,  and  he  gave  to  the  said  John 
Merrett  "20i.,  for  his  trouble  in  the  executorship;"  and  the 
testator  gave  and  devised  all  his  freehold,  copyhold,  and  leasehold 
estates,  and  all  his  personal  property,  subject  to  the  payment  of 
some  legacies  and  his  debts,  to  his  executrix  and  executor,  their 
heirs,  executors,  and  administrators,  upon  trust,  to  sell  and  convert 
and  invest  the  proceeds  upon  Government  or  real  securities,  and  to 
pay  the  income  of  such  investments,  and  the  rents  of  the  freehold, 
copyhold,  and  leasehold  estates,  until  the  sale,  to  his  wife  for  life; 
and  he  declared,  that,  after  her  decease,  his  trustees  should  stand 
possessed  of  one-half  of  the  capital  for  such  person  or  persons  as 
his  said  wife  Martha  Powell  should  by  will  appoint,  and,  in  default 
of  such  appointment,  for  her  the  said  Martha  Powell,  her  executors 
and  administrators. 

The  testator's  wife  died  in  1842,  in  his  lifetime. 

The  testator  died  in  1846,  without  having  altered  his  will. 
[  882  ]  This  was  a  suit  for  the  administration  of  the  testator's  estate. 

The  Master,  by  his  report,  found  that  the  testator  died  without 
any  heir  or  customary  heir,  or  next  of  kin.  The  proceeds  of  the 
residuary  personal  estate  and  leaseholds  were  paid  into  Court ;  the 
freehold  estates  were  not  sold.  The  cause  now  came  on  upon 
further  directions. 

(1)  Cited,  In  re  Higginson  and  Dean  [1899]  1  Q.  B.  325,  329,  68  L.  J.  Q.  B. 
198,  79  L.  T.  673. 
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As  to  the  unsold  real  property,  it  was  admitted  that  no  one  could      Powell: 
take  it  from  the  trustee.  Mbbritt. 

The  question  was,  whether  the  undisposed  of  residuary  personal 
estate  belonged  to  the  executor  and  trustee  beneficially,  or  whether 
the  Crown  was  entitled  to  it.  ^ 

Mr.  Wigiam  and  Mr.  Bazalgette  for  the  plaintiff. 

Mr.  RusseU  and  Mr.  Renshaw,  for  the  executor,  referred  to 
Middleton  v.  Spicer  (1)  and  Taylor  v.  Haygarth  (2),  which  were  in 
favour  of  the  claim  made  on  behalf  of  the  Grown;  but  they 
submitted,  on  the  authority  of  Burgess  v.  Wheate{9),  that,  where 
there  is  a  legal  title  in  possession,  as  thero  is  in  this  case  in 
Mr.  Merrett,  the  title  of  the  Grown  would  not  arise.  It  has  been 
suggested,  that  it  is  to  be  presumed  the  executor  is  hot  to  take 
where  a  sum  has  been  given  to  him  for  his  pains  and  trouble.  If, 
indeed,  such  a  gift  unequivocally  indicates  that  the  executor  was  to 
take  nothing  else,  this  may  be  the  result ;  but  where  the  executors 
or  trustees  have  gifts  of  unequal  amount,  that  has  been  held  to 
outweigh  the  presumption,  as  in  Russell  v.  Clowes  (4).  The  Act 
1  Will.  IV.  c.  40,  aflfects  the  rights  of  executors  and  trustees  only  in 
favour  of  persons  entitled  under  the  Statute  of  Distributions,  but 
leaves  the  law  as  it  stood  before  in  cases  where  there  are  no  next 
of  kin. 

They  also  referred  to  the  observations  of  Lord  Truro,  in  Ellcock       [  S88  ] 
V.  Mapp  (6),  in  the  House  of  Lords. 

Mr.  Wickens,  for  the  Attomey-Oeneral,  was  not  heard. 

Mr.  Bigg  was  for  other  parties. 

The  Vicb-Ghancellor  : 

According  to  the  law  as  now  settled  by  the  House  of  Lords,  where 
personal  property  is  given  to  executors  upon  trust,  they  are  excluded 
from  claiming  for  their  own  benefit.  Where  the  trust  fails,  if  there 
are  no  next  of  kin,  the  executor  must  hold  it  as  trustee  for  the 
Crown.  It  was  so  hejd  by  Lord  Thdrlow  in  Middleton  v.  Spicer  (6). 
The  late  Vicb-Chancbllor  of  England,  in  Taylor  y.  Haygarth,  under 
similar  circumstances,  stopped  the  counsel  for  the  Crown.  Russell 
v.  Clou'es  is  not  entirely  reconcileable  with  the  decision  in  Taylor  v. 

(1)  1  Br.  0.  C.  201.  (4)  70  R  R  355  (2  Coll.  648). 

(2)  65  R  E.  530  (14  Sim.  8).         (5)  88  R.  R  174  (3  H.  L.  0.  492). 

(3)  1  Eden,  177.  (6)  1  Br.  C.  C.  201. 
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Powell 
Merbbtt. 


Haygarth,  but  I  do  not  find  that  it  was  cited  to  Vice-Chancellor 
Sir  J.  L.  Knight  Bruce.  The  authority  of  Taylor  v.  Haygarth  is 
confii-med  by  the  decision  of  the  House  of  Lords  in  Ellcock  v.  Mappy 
aflBrming  the  judgment  of  Lord  Cottenham.  Where,  as  in  the 
present  case,  the  gift  to  the  executor  is  expressly  upon  trust,  he  is 
excluded  from  claiming  for  his  own  benefit,  although  the  trust  has 
failed.  Feeling  myself  bound  by  the  authorities,  I  must  establish 
the  claim  of  the  Grown. 

Costs  out  of  the  estate,  to  be  apportioned  between  the  real  and 
personal  assets. 


issa, 

March  15 


VINCENT  V.  GODSON. 

(1  Sm.  &  G.  384—391.) 
[Affirmed  on  appeal  as  reported  in  4  D.  M.  &  O.  546.] 


1863. 
AprU  13. 


TUCKER  V.  HERNAMAN. 

(1  Sm.  &  O.  394—400.) 
[Affirmed  on  appeal  as  reported  in  4  D.  M.  &  G.  895.] 


1853. 
May  8,  4. 

Stuart, 
V.-C. 

[400] 


SEVERS  V.  SEVERS. 

(1  Sm.  &  O.  400—408;  S.  C.  17  Jur.  706;  1  W.  R.  320.) 

Leasehold  property  was  charged  with  two  demonstrative  legacies,  being 
a  fixed  sum,  to  the  executrix,  and  another  fixed  sum,  the  estimated 
remainder  of  its  value,  to  a  legatee,  who  had  also  the  option  of  purchasing 
at  the  estimated  value.  The  property  was  held  of  an  ecclesiastical  corpo- 
ration for  forty  years,  renewable  every  fourteenth  year,  and  the  executrix 
twice  renewed  the  term  out  of  her  own  money,  but,  at  the  end  of  thirty 
years,  she  declined  to  renew  a  third  time.  The  executrix,  on  passing  the 
residuary  accouQt,  had  valued  the  leasehold  property  at  the  price  fixed  by 
her  testatrix ;  upon  this  statement,  a  very  small  general  residue  appeared. 
The  legatee,  who  was  also  tenant  of  the  property,  did  not  exercise  the 
option  of  purchasing,  but  he  retained  the  interest  on  his  legacy,  and  paid 
the  balance  of  rent,  which  did  not  keep  down  the  interest  on  her  legacy  to 
the  executrix.  On  a  suit  by  the  legatee :  Held,  that  there  was  an  admis- 
sion that  the  particular  property,  not  the  general  assets,  was  sufficient  for 
payment  of  the  legacy,  and  that  the  executrix  was  not  personally  liable ; 
but  that,  by  the  course  of  her  conduct  for  thii-ty  years,  she  had  lost  her 
priority. 

Mrs.  Mary  Sevbrs,  by  her  will,  dated  the  4th  of  June,  1819, 
gave  to  her  daughters,  Elizabeth  Severs  and  Sarah  Severs,  the 
sum  of  5002.  stock  in  the  Five  per  cents.,  and  also  the  further  sum 
of  500/.,  and  proceeded  as  follows:  "Also  in  two  houses,  my 
property  situate  at  Stonegate,  in  the  city  of  York,  such  a  share  as 
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shall  make  to  the  said  Elizabeth  Severs  the  sum  of  1,0002.,  and  to  Skvbrb 
the  said  Sarah  Severs  to  make  up  800/.  The  houses,  if  my  son  sbvebs 
Joseph  shall  be  the  purchaser,  to  be  valued  at  1,200Z.  I  do  further 
give  and  bequeath  to  my  son  Thomas  Severs  the  sum  of  400/., 
inrhich  will  remain  in  the  value  of  the  houses  at  the  price  above, 
after  my  daughters*  shares  are  paid  out  of  them;  also  to  my 
daughters,  Elizabeth  and  Sarah  Severs,  the  furniture,  plate,  linen, 
and  everything  belonging  to  me  in  the  house  now  inhabited, 
excepting  to  my  son  Thomas  Severs  out  of  the  above-mentioned 
plate,  one  silver  gill,  two  table  spoons,  and  four  tea  spoons.  Should 
any  other  person  be  the  purchaser  of  the  above-mentioned  premises 
belonging  to  me,  and  they  should  be  sold  for  a  larger  sum  than  the 
one  I  have  valued  them  at,  the  remainder  to  be  divided  betwixt  my 
sons,  Joseph  Severs  and  Thomas  Severs." 

Upon  the  death  of  the  testatrix,  administration  with   the  will       [^01] 
annexed  was,  on  the  4th  of  August,  1820,  granted  to  Elizabeth  and 
Sarah  Severs. 

The  leasehold  premises,  which  by  the  will  were  charged  with  the 
legacies,  consisted  of  two  messuages  in  Stonegate,  in  the  city  of 
York,  and  were  held  by  the  testatrix  of  the  corporation  of  the  sub- 
chantlet  and  vicars-choral  of  the  Cathedral  Church  of  St.  Peter, 
of  York,  for  a  term  of  forty  years.  This  term  was  usually  renewable 
at  the  expiration  of  every  fourteen  years.  These  leasehold  premises 
were  renewed  by  the  two  administratrixes,  in  August,  1828,  for  a  term 
of  forty  years,  and  the  premium  for  such  renewal  was  paid  by  them. 

Joseph  Severs  was,  prior  to  and  at  the  decease  of  the  testatrix,  in 
the  occupation  of  one  of  the  leasehold  houses  in  Stonegate  as  tenant 
to  the  testatrix,  at  the  yearly  rent  of  501.  per  annum ;  he  continued 
such  tenant  thereof  until  April,  1854.  He  regularly  paid  the  yearly 
rent  of  501.  per  annum  for  the  leasehold  house,  after  deducting 
therefrom  the  sum  of  20!.,  as  interest  for  the  legacy  of  4002.  given 
by  the  will  to  Thos.  Severs,  and  he  accounted  for  the  same  to  the 
said  Thos.  Severs  during  his  life. 

Elizabeth  Severs  died  in  the  year  1885,  having,  by  her  will, 
dated  in  March,  1882,  appointed  Sarah  Severs  her  executrix,  who 
proved  her  will. 

The  lease  of  the  premises  was  renewed,  and  the  premium  for 
renewal  was  paid  by  the  defendant  Sarah  Severs  in  the  year  1887. 
She  was  described  in  the  renewed  lease  as  ^' The  surviving  daughter^ 
one  of  the  next  of  kin  and  also  the  surviving  administratrix  with 
the  will  annexed  of  Mary  Severs,  the  testatrix." 
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Sevebb  The  lease  of  the  premises  became  again  renewable  in  1851,  bat 

Sevjebs,      Sarah  Severs  declined  to  renew  the  lease. 

Thomas  Severs  died  in  1840,  having  made  his  will,  and  thereby 
appointed  Joseph  Severs  his  executor,  who  as  such  proved  his  will. 
[  i02  ]  Joseph  Severs  continued  to  deduct  the  20L  yearly  out  of  the 

rent,  and  paid  the  balance  to  Mary  Severs.    He  continued  tenant 
until  April,  1854. 

Joseph  Severs  never  exercised  his  option  to  purchase  the 
property. 

Under  these  circumstances  Joseph  Severs  filed  the  bill  in  this 
cause  against  Sarah  Severs,  claiming  that,  as  the  executor  of 
Tliomas  Severs,  he  was  entitled  to  the  legacy  of  400Z.,  and  praying 
that  it  might  be  declared,  that  Elizabeth  Severs,  deceased,  and 
Sarah  Severs  had  admitted  assets  of  their  testatrix,  Mary  Severs, 
Sufficient  to  pay  the  legacy  of  400/.,  and  had  assented  to  the  legacy ; 
and  that  Sarah  Severs  was  personally  liable  to  pay  the  same,  with 
interest ;  or  otherwise,  that  the  Court  would  declare,  that,  under 
the  circumstances,  the  legacy  of  4001.  constituted  a  first  charge  on 
the  premises,  in  priority  to  the  legacies  of  500i.  and  3001.  charged 
thereon  by  the  will ;  and  also  asking  for  a  sale  and  the  application 
of  the  produce  so  far  as  the  same  should  extend  in  paying  the 
legacy  of  400/.,  interest,  and  costs ;  and  that  Sarah  Severs  might 
be  ordered  personally  to  make  up  any  deficiency. 

It  appeared,  that  in  1819  Elizabeth  and  Sarah  Severs  passed  the 
residuary  account  at  the  Legacy  Duty  Office,  and  that  they  therein 
referred  to  this  leasehold  property  in  the  following  terms :  "  Eetained 
to  answer  pecuniary  legacies  not  yet  payable,  1,200/."  There  was 
upon  this  account  the  small  residue  of  40/.  4«.  Ad.  as  general 
assets. 

Mi\  Wigram  and  Mr.  W.  Forster  for  the  plaintiff: 

The  defendant,  the  executrix,  must  be  taken  to  have  admitted 
assets  to  answer  the  plaintiff's  legacy,  and  she  has  thus  made 
herself  personally  liable  to  answer  the  legacy  to  the  plaintiff.  She 
has  paid  or  allowed  interest  on  that  legacy  for  thirty  years. 
Acquiescence  for  a  long  period  of  time  has  been  held  to  bind  parties 
in  this  Court  to  a  state  of  circumstances  which  is  referable  to  some 
[  •^oa  ]  agreement  or  understanding  *by  which  the  original  rights  of  the 
parties  are  presumed  to  have  been  altered ;  and  the  course  of 
conduct  of  the  two  executrixes,  and  particularly  of  the  present 
defendant,  binds  hev  conclusively.    This  rule  is  laid  down  with 
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great  distinctness  by  Lord  Hardwickb,  in  the  case  of  The  Corpora-  Sbvbbs 
tion  of  Clergymen's  Sons  v.  Swanson{l)f  in  these  words:  "The  Bbvjcbs 
CouBT  has  often  gone  upon  this,  that,  after  a  length  of  time,  the 
acts  of  an  executor  shall  be  considered  as  evidence  of  assets  come 
to  his  hands :  especially  if  interest  has  been  paid  from  time  to  time : 
for  the  executor  must  be  presumed  to  know  what  he  did."  The 
same  doctrine  was  acted  on  in  Barnard  v.  Pumfrett  (2),  and  in  the 
Attorney-General  v.  Chapnian  (3).     *     *     * 

Mr.  Walker  and  Mr.  Robson  for  the  defendant : 

*  *  Here  there  was  no  payment  of  interest  out  of  assets,  nor 
in  fact  any  payment  of  interest  by  the  executrix;  but  she  being 
acquiescing,  the  legatee  in  possession  of  the  property  on  which 
exclusively  the  legacy  was  charged,  deducted  from  the  rent  of  the 
same  property  the  interest,  and  paid  the  balance  of  rent  to  the 
executrix,  which  was  not  enough  to  keep  down  the  interest  on  her 
legacy,  a  prior  charge  on  the  same  property.  The  executrix  cannot 
be  said  under  *these  circumstances  to  have  paid  any  interest,  much  [  ♦404  ] 
less  to  have  paid  interest  out  of  general  assets,  as  a  ground  for 
assuming  an  admission  of  assets  by  her.  Here  there  was  a  course 
of  conduct,  acquiesced  in  by  the  plaintiff  and  defendant,  for  the 
benefit  of  the  plaintiff,  and  which  must  leave  both  to  stand  on  the 
same  rights  as  they  had  immediately  after  the  testator's  decease. 
They  also  cited  Pearson  v.  Henry  (^). 

Mr.  Wigram,  in  reply. 

Thb  Vicb-Chancbllor  : 

The  first  question  is  as  to  the  right  of  the  plaintiff  to  hold  he 
defendant,  as  legal  personal  representative,  personally  liable  for 
the  whole  amount  of  the  legacy  of  400Z.  It  is  asserted  that  the 
legal  personal  representative  has  admitted  assets  in  such  a  way  as 
to  create  a  personal  liability.  The  admission  of  assets  is  said  to 
be  manifested  by  two  particular  circumstances :  the  one  is,  that 
interest  has  been  paid  for  more  than  thirty  years  upon  this  legacy 
of  400{. ;  the  other  is,  that  a  statement  in  the  residuary  account 
amounts  to  the  admission  of  assets  sufficient  to  pay  this  legacy. 

As  to  the  payment  of  interest,  it  took  place  under  these 
circumstances.    The  legacy  is  clearly,  by  the  terms  in  which  it  is 

(1)  1  Ves.  Sen.  75.  (3)  62  E.  E.  121  (3  Beav.  255). 

(2)  48  E.  E.  230  (5  My.  &  Cr.  63).  (4)  2  E.  E.  623  (6  T.  E.  6). 
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Sevbbs  given,  particularly  secured  upon  two  leasehold  houses  in  York.  It 
SBVBII8.  is  one  of  those  legacies  called  demonstrative  :  that  is,  a  pecuniary 
legacy,  with  a  particular  fund  pointed  out  as  a  security  for  payment. 
Now  one  of  these  two  leasehold  houses,  which  were  the  fund 
destined  by  the  testatrix  for  the  payment  of  the  legacies,  was 
occupied  by  the  present  plainti£f  as  tenant  of  it  at  the  time  of  the 
death  of  the  testatrix,  and  that  occupation  was  continued  up  to  the 
time  of  the  filing  of  this  bill.  The  rent  that  he  had  to  pay  was 
I  •^os  ]  greatly  more  than  the  amount  of  the  interest  upon  his  *legacy ; 
and  for  the  course  of  more  than  thirty  years,  instead  of  paying  his 
full  rent  to  the  legal  personal  representative,  he  paid  the  amount  of 
his  rent,  after  deducting  and  retaining  to  himself  20/.  as  interest  at 
5/.  per  cent,  upon  his  legacy  of  400/.  The  payment  of  interest, 
therefore,  consisted  in  applying  so  much  of  the  rent  of  the  fund 
pointed  out  by  the  testatrix  as  the  security  for  the  legacy  towards 
payment  of  the  interest  upon  it.  It  is  said,  that  is  an  admission  of 
general  assets  personally  to  bind  the  legal  personal  representative. 
I  cannot  so  hold  it,  because  I  think  it  is  an  express  admission,  on  the 
part  of  the  legal  personal  representative,  that  the  particular  fund,  and 
not  the  general  assets,  is  sufficient  for  the  payment  of  the  amount 
of  the  legacy.  It  would  be  a  very  strange  thing  to  hold,  that 
payment  of  the  interest  of  a  legacy,  when  that  payment  is  clearly 
made  not  out  of  the  general  assets,  nor  a  payment  referable  to  the 
general  assets,  should  be  held  to  be  an  admission  of  general  assets. 
No  doubt,  in  a  sense,  an  admission  that  the  particular  fund 
primarily  liable  for  the  payment  of  the  legacy  is  sufficient  is  an 
admission  of  assets ;  but  it  is  an  admission  only  of  the  sufficiency 
of  that  particular  fund. 

The  other  circumstance  insisted  upon  as  an  admission  of  assets, 
is  the  particular  amount  of  assets  stated  in  the  residuary  legatee*s 
account.  If  there  were  any  doubt  upon  the  eflfecfc  of  the  payment 
of  interest  as  an  admission  of  general  assets,  I  think  the  reference 
made  by  the  plaintiff  to  the  residuary  account  would  settle  that 
question ;  for  the  residuary  account  gives  a  very  fair  statement  of 
the  amount  of  the  assets,  and  shows  that  these  two  leasehold 
houses,  which  were  valued  by  the  testatrix  at  1,200/.,  were  the 
principal  part  of  the  assets  ;  and  the  efifect  of  the  residuary  account, 
and  of  the  receipt  given  upon  it,  shows  a  complete  winding-up  of 
the  assets  of  this  testatrix,  and  shows  that,  after  providing  for  the 
legacies  given  by  the  will,  taking  the  leasehold  property  at  the 
M06]      value  of  1,200/.  as  stated,  ^there  would  remain  of  general  assets 
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40Z.  4s.  4d.  That  was  so  stated,  I  think,  in  the  end  of  the  year  1819,  Sbvbbs 
and  that  has  so  remained  ever  since ;  and  ever  since  that  time  a  sevxbs. 
course  of  dealing  has  been  pursued,  in  reference  to  the  assets,  which 
leaves  not  much  difficulty  in  disposing  of  the  question  between  the 
parties  to  this  suit.  The  other  members  of  the  family,  and  the 
only  persons  interested  in  the  assets  of  the  testatrix,  were  her  two 
daughters,  who  are  her  legal  representatives,  and  her  two  sons. 
The  leasehold  houses,  which  the  testatrix  valued  at  1,2002.,  and 
which  she  directed  that  her  son  Joseph^  the  present  plaintiff,  should 
have  the  right  to  purchase  at  the  value  of  1,200Z.,  were  looked  to 
by  her  expressly  in  her  will  as  the  means  of  providing  400Z.  to  each 
of  her  two  daughters,  and  4002.  to  her  son  Thomas.  If  the  lease- 
hold property,  on  its  sale,  should  produce  more  than  1,2002.,  any 
surplus  was  to  be  divided,  not  amongst  all  four  of  her  children,  but 
between  the  two  sons. 

The  better  construction  of  the  will  upon  the  gift  of  the  legacies 
of  4002.  to  each  of  her  daughters  and  4002.  to  Thomas,  seems  to  be, 
that  the  testatrix  charged  the  4002.  to  each  of  her  daughters  upon 
this  leasehold  property,  in  priority  to  the  4002.  which  that  property 
was  to  secure  to  Thomas.  I  do  not  think  the  question  perfectly 
clear.  It  is  not  necessary  to  decide  it  in  the  present  case  upon  the 
view  that  I  take  of  it.    But  the  course  of  dealing  between  the  ' 

parties  seems  to  settle  the  question  that  now  arises.  I  cannot 
hold,  that  there  is  a  personal  liability  against  the  defendant,  who 
was  the  survivor  of  the  two  daughters,  and  the  surviving  legal  per* 
Bonal  representative ;  because  I  cannot  hold,  in  my  view  of  the 
case,  that  the  payment  of  interest  amounted  to  such  an  assent  to 
the  legacy  as  to  create  a  personal  liability  against  the  defendant. 
But  all  parties  interested  in  the  assets  of  the  testatrix,  and  all  those 
interested  in  these  leasehold  houses,  have  agreed  in  a  course  of 
dealing  by  which  the  houses  have  been  kept  unsold.  *They  were  [  •407  ] 
held  upon  leases  under  an  ecclesiastical  body,  renewable,  according 
to  custom,  every  fourteen  years.  At  the  time  of  the  death  of  the 
testatrix,  the  period  at  which  the  leases  would  be  renewable  was  a 
few  years  distant.  Now,  looking  at  the  rights  of  the  parties  upon 
the  death  of  the  testatrix,  the  right  of  Joseph,  the  present  plaintiff, 
is  plain.  He  had  first  a  right  to  purchase  this  leasehold  property 
at  1,2002. ;  and  if  he  had  done  so,  if  he  had  asserted  that  right, 
the  fund  would  have  been  ample  to  pay  all  the  three  legacies 
charged  upon  it.  He  did  not  assert  that  right.  It  is  said,  with 
truth,  that  the  duty  of  the  legal  personal  representative  was  to  sell 
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SEVBR6       this  leasehold  property ;  but  it  was  not  her  duty  to  sell  it  if  all 

Sbybbs.      parties  were  agreed  that  the  more  beneficial  mode  of  enjoyment 

was  that  the  rent  should  be  applied  to  pay  the  interest  upon  the 

legacies,  and  the  leasehold  property  itself  looked  upon  as  a  fund 

applicable  for  the  payment  of  all. 

Considering  that  the  right  of  Joseph  to  the  sale  to  him  never 
was  asserted,  that  the  right  of  Thomas,  the  legatee  of  the  400/., 
which  I  think  was  last  chargeable  upon  this  leasehold  property, 
never  was  asserted,  and  the  two  daughters,  who  were  the  legal 
personal  representatives,  not  considering  it  their  duty  to  sell,  and 
not  being  called  upon  to  sell,  all  parties  going  on  for  more  than 
thirty  years  in  the  enjoyment  of  the  houses,  what  I  have  to  consider 
now  is,  whether  any  priority  in  regard  to  the  payment  out  of  the 
proceeds  of  this  leasehold  property,  which  the  two  legacies  of  400Z. 
to  each  of  the  daughters  may  originally  have  had,  has  by  the  course 
of  dealing  been  preserved,  and  my  opinion  is  that  it  has  not  been 
preserved.  The  lease  has  been  twice  renewed.  I  must  assume  that 
renewal  to  have  been  with  the  concurrence  of  everybody  interested 
in  the  leasehold  property.  It  was  renewed  in  the  names  of  the  two 
daughters,  the  legal  personal  representatives.  At  the  time  when 
they  renewed  it,  if  there  was  any  doubt  about  the  suflSciency  of  the 
I  *^08  ]  property  to  pay  all  four  legacies,  they  ought  to  have  *called  upon 
the  other  parties  interested  in  it,  at  least  upon  Thomas,  to  contribute 
to  the  fine,  for  a  fijie  was  paid  upon  the  renewal.  Now,  not  doing 
so,  and  having  continued  to  permit  the  interest  to  the  full  amount 
to  be  retained,  I  cannot  hold  that  the  property  was  in  their  hands 
in  any  other  position  than  as  trustees  for  the  benefit  of  all  persons 
who  had  an  interest  in  it,  and  that  there  was  nothing  done  by  them 
to  keep  up  that  priority,  which  probably  was  considered  not  very 
important  to  keep  up,  as  all  parties  were  of  opinion  that  the 
property  was  of  sufficient  value.  The  renewal  having  been  made 
without  calling  for  any  contribution,  and  the  interest  having  been 
retained  all  along,  I  must  consider  that  that  amounts  to  such  a 
mode  of  dealing  with  the  property  as  shows  that  no  priority  was 
kept  up  on  behalf  of  the  two  daughters  in  respect  of  their  two 
legacies. 

I  therefore  think,  that  the  proper  decree  to  make  is,  to  direct  a 
sale  of  this  leasehold  property,  and  to  declare  that  the  proceeds  of 
the  sale  must  be  applied  to  pay  the  legacies,  to  which  the  plaintiff 
and  defendant  are  entitled  pari  passu. 


▼OL.  xcvi.]         1858.    CH.     1  SM.  &  G.  409—410.  485 

CAWOOD   V.   THOMPSON  (J).  1853. 

(1  Sm.  &  a  409— 4H ;  S.  C.  22  L.  J.  Ch.  835  ;  17  Jiir.  798 ;  21  L.  T.  0.  8.  207.)        ^"^^  ^^' 

A  legacy  of  4,000?.  to  trustees,  in  trust  to  apply  the  dividends  towards       ^^'^J^* 
the  maintenance,  support,  and  carrying  on  of  a  week-day  or  Sunday  school,  ''  ' 

to  be  established  in  the  parish  of  W.,  with  an  express  direction  that  no  L  *^^  J 
part  of  the  4,000/.  should  be  applied  in  the  purchase  of  lands,  or  in  the 
purchase  or  erection  of  buildings,  the  testatrix  stating  her  expectation  that 
other  persons  would,  at  their  expense,  purchase  the  necessary  land  and 
building  for  the  above-named  purpose :  Held,  valid,  and  not  within  the 
Statute  of  Mortmain. 

In  this  case  two  suits  had  been  instituted  for  the  administration 
of  the  estate  of  two  ladies,  sisters,  named  respectively  Elizabeth 
and  Sarah  Gawood.  Both  sisters  died,  having  made  their  will,  by 
which  numerous  legacies  were  bequeathed  for  charitable  purposes ; 
and  by  an  order,  dated  the  17th  of  June,  1850,  made  on  the  hearing 
of  both  causes,  it  was  referred  to  the  Master  inter  alia  to  take  an 
account  of  the  personal  estate  of  the  testatrix  Sarah  Gawood,  and  of 
the  charities  to  which  legacies  were  given,  under  her  will,  and  that 
the  costs  of  all  parties  should  be  taxed  and  paid  out  of  the  fund  in 
Gourt  standing  to  the  credit  of  both  suits. 

Master  Richards  subsequently  made  his  report  dated  in  March, 
1853,  by  which  he  certified  that  he  had  proceeded  under  the  direc- 
tion contained  in  the  decree,  and  had  found,  among  other  things, 
that  the  testatrix  Sarah  Gawood,  by  her  will,  bearing  date  the  14th 
day  of  September,  1847,  duly  executed  and  attested,  gave  and 
bequeathed  as  follows: 

"  I  give  and  bequeath  from  and  out  of  such  part  of  my  personal 
estates  as  the  law  permits  to  be  bequeathed  to  charitable  purposes, 
the  sum  of  4,000Z.,  to  be  invested,  as  soon  as  may  be  after  my 
decease,  in  the  public  funds  of  Great  Britain,  in  the  names  of  the 
then  Lord  Bishop  of  Bipon,  the  then  incumbent  of  Wixley,  and  the 
then  vicar  of  Aldborough,  in  the  said  West  Biding  of  Yorkshire, 
whose  receipts  shall  be  a  good  discharge  for  the  same,  and  to  be 
and  remain  for  ever  so  invested,  with  power  nevertheless  to  vary  or 
transfer  such  funds  into  other  funds  of  the  like  nature,  at  the  . 
discretion  of  the  trustees  for  the  time  being,  in  the  names  of  the 
Bishop  of  Bipon,  the  incumbent  of  Wixley,  and  the  vicar  of 
Aldborough  aforesaid  respectively,  for  the  time  being,  upon  trust 
that  they  do  and  shall  pay  and  apply  the  yearly  dividends  from 
time  to  time,  as  the  *same  shall  become  due  and  be  received,  in      [_  •no} 

(1)  Chamherlayne  v.  Brockett  (1872)  L.  B.  8  Ch.  206,  42  L.  J.  Ch.  368,  28 
L.  T.  248. 


436  1853.    CH.     1  SM.  &  G.  410—411.  [r.r. 

Cawood  the  discretion  of  the  said  trustees  for  the  time  being,  in  or  towards 
Thompson,  the  maintenance,  support,  and  carrying  on  of  a  week-day  and 
Sunday  school  for  boys  and  girls,  to  be  established  in  and  for  the 
parish  of  Wixley  aforesaid,  and  to  be  conducted  strictly  upon  the 
principles  of  the  Church  of  England.  And  I  order,  direct,  and 
declare,  that  the  persons  to  be  from  time  to  time  nominated  and 
appointed  the  master  and  mistress  of  such  school  shall  respectively 
have  been  under  tuition  at  the  Training  School  in  connexion  with 
the  Bipon  Diocesan  Board  of  Education,  and  shall  respectively 
have  obtained  a  first  class  testimonial  thereat,  and  that  they 
respectively  shall  not  otherwise  be  eligible  as  a  master  or  mistress 
of  the  said  school  so  to  be  established  as  aforesaid ;  and  further, 
that  the  Lord  Bishop  of  Eipon  and  the  incumbent  of  Wixley  and 
the  vicar  of  Aldborough  aforesaid  for  the  time  being  shall  have  the 
oversight  and  superintendence  of  the  said  school ;  and  that  they  or 
the  majority  of  them  shall  make  and  adopt,  or  cause  to  be  adopted 
and  put  in  force,  such  rules  and  regulations  for  the  conduct  and 
management  thereof  as  they  shall  think  fit,  and  shall  name  and 
appoint  the  master  and  mistress  respectively,  either  temporarily  or 
absolutely,  and  from  time  to  time  to  nominate  and  appoint  a  new 
master  and  mistress  respectively,  when  any  vacancy  shall  occur ; 
and  I  expressly  declare  and  direct  that  the  said  sum  of  4,000L  shall 
not,  nor  shall  any  part  thereof,  be  applied  in  the  purchase  of  lands, 
or  in  the  purchase  or  erection  of  buildings,  my  expectation  being 
that  other  persons  will,  at  their  expense,  purchase  the  necessary 
land  and  building  for  the  above-named  purposes/' 

The  testatrix  further  directed  that  the  said  bequests  should  be 
paid,  in  each  and  every  case,  from  and  out  of  such  part  of  her 
personal  estate  as  the  law  permitted  to  be  bequeathed  to  charitable 
purposes. 

[  •411  ]  The  Master  also  found,  that,  by  a  codicil  to  her  will,  dated  *the 

29th  of  September,  1847,  and  duly  executed  and  attested,  the  said 
testatrix  declared  and  ordered  that  the  said  sum  of  4,000L  in  her 
*  said  will  mentioned,  and  given  and  bequeathed  upon  the  trusts 
therein  mentioned,  should  not  in  any  case  be  liable  to  abatement, 
but  that  the  same  should  be  paid  in  full,  although  there  should 
happen  to  be  a  deficiency  of  assets  applicable  to  the  payment  of 
the  whole  of  the  legacies  bequeathed  by  her  said  will.  Provided 
always,  and  her  will  was,  that  in  case  the  several  bequests  and 
sums  of  money  given  by  her  said  will,  or  any  of  them,  or  any  part 
thereof,  should  happen  to  fail  by  reason  of  any  part  of  her  estate 
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being  at  her  death  of  such  a  nature  as  could  not  legally  be  made      Cawood 
applicable  to  the  purposes  therein  specified  in  that  behalf,  then  and    Thompson 
in  that  case  she  gave  and  bequeathed  such  par6  of  her  said  estate, 
as  could  not  legally  be  made  applicable  for  such  purpose,  unto  and 
equally  between  Henry  Stephen  Thompson  and  the  Eev.  George 
Holdsworth,  for  their  own  use  and  benefit. 
The  case  now  came  on  for  further  directions. 

Mr.  Swanston  and  Mr.  Faber  appeared  for  the  plaintiffs,  who 
were  the  trustees,  and  submitted  to  the  Court  whether  the  legacy 
of  4,000Z.  was  not  void  under  the  Statute  of  Mortmain. 

Mr.  Wickms  appeared  for  the  Attorney-Oeneral. 

Mr.  Malins,  for  the  Society  for  the  Propagation  of  the  Gospel 
in  Foreign  Parts,  and  interested  to  preserve  the  fund  applicable  to 
the  legacy  to  that  Society  from  diminution,  contended,  that  the  gift 
to  the  school  was  void  by  the  Statute  of  Mortmain.  *  ♦  Where  [  412  j 
there  was  no  land  or  no  buildings,  so  that  the  testator's  object 
could  only  be  effectuated  by  the  acquisition  of  land  or  buildings, 
the  bequest  is  void :  Pritchard  v.  Ai'bouin  (1). 

(Thb  Vicb-Chancbllor  :  Have  you  any  other  authority  that  it  is 
illegal  to  encourage  others  to  do  what  the  Act  says  may  be  done 
legally  in  a  manner  prescribed  by  the  Act  ?  This  lady  makes  this 
bequest  in  the  expectation  that  other  persons  will  provide  the  land. 
Why  am  I  to  assume  that  this  is  to  be  done  in  an  illegal  way  ?) 

In  The  Attorney -Oeneral  v.  Davis  (2),  Sir  William  Gbant  lays  down 
the  same  doctrine;  and  Sir  J.  Bomillt,  in  the  case  of  Trye  v. 
The  Corjwration  of  Gloucester  (3),  took  the  same  view  and  cited  the 
case  of  Qiblet  v.  Hobson  (4)  and  the  opinion  of  Lord  Brougham. 
The  case  of  Longsiaff  v.  liennisson  (6)  was  to  the  same  effect.  That 
the  tendency  of  the  Act  was  to  discourage  the  bringing  of  land  into 
mortmain  was  shown  even  by  Dixon  v.  Butler  (6)  decided  on  the 
9  Geo.  n.  c.  86,  which  would  be  cited  on  the  other  side. 

Secondly,  the  gift  was  invalid  under  the  Statute  of  Perpetuities. 
Until  the  school  is  established  the  interest  is  undisposed  of ;  and, 
until  then,  what  is  to  become  of  the  fund?  Attorney-General  v. 
Whitchurch  (7).  Until  the  land  is  obtained  the  residuary  legatees 
will  take  the  interest. 

(1)  27  B.  E.  106  (3  Rush.  4o8).  (5)  94  R.  R.  581  (1  Drew.  28). 

(2)  7  R.  E.  295  (9  Ve&  642).  (6)  51  R.  R.  435  (3  Y.  &  C.  (Ex. 

(3)  92  E.  E.  71  (14  Beav.  192).  Eq.)  681). 

(4)  41  E.  E.  114  (3  My.  &  K.  517).  (7)  3  Ves.  144. 
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Cawood  Mr.  Eobson,  for  the  Eipon  Diocesan  Society,  also  a  legatee, 

Thompboh.    contended  that  the  bequest  of  4,000/.  was  invalid. 

[413] 

Mr.  Pemberton,  for  the  Eipon  schools,  also  a  legatee,  argued 
on  the  same  side. 

Mr.  Faher,  in  reply,  was  not  called  on  by  the  Court. 

The  Vicb-Chancbllor  : 

I  think  this  question  is  concluded  by  authority.    It  is  perfectly 
clear,  that,  whatever  is  done  to  encourage  the  violation  of  the  law, 
would   be  illegal    and  could  not,  under  any  circumstances,   be 
sanctioned  by  this  Court.    But,  in  my  opinion,  great  injustice  has 
been  done  to  the  learned  Judges  whose  decisions  are  invoked  on 
this  occasion  in  support  of  the  proposition  now  contended  for. 
They  are  all  of  them  of  high  authority,  and  their  opinions  of  the 
utmost  value ;  but  their  language  must  be  construed  as  applying 
to  what  may  be  considered  an  express  violation  of  the  Statute  of 
Mortmain.    If,  indeed,  that  Act  had  said,  that  it  should  be  illegal 
to  encourage  individuals  to  do  what  the  same  statute  declares  may 
be  done  lawfully  in  a  mode  pointed  out,  there  would  be  an  end  of 
the  question.    But  the  Statute  of  Mortmain  has  nowhere  said  this ; 
neither  has  it  said,  that  it  shall  be  unlawful  to  purchase  land  upon 
which  a  school-house  may  be  built,  or  to  dedicate  it  to  the  purposes 
of  education.     On  the  contrary,  it  declares,  that  land  may  be 
dedicated  on  such  purposes,  and  prescribes  the  mode  of  dedication. 
Lord  Thurlow  had  occasion  to  consider  this  very  question  in  the 
case  of  llie  Attmrney-General  v.  Williams,  reported  in  2  Cox,  387, 
and  also  in  4  Br.  C.  C.  525.    Lord  Thurlow  said,  indeed,  he  could 
not  sanction  the  purchasing  of  land  or  buildings  for  the  school, 
[  *414  ]      because  the  testator  had  directed  the  application  of  the  ^funds  so 
particularly,  that  before  the  Act  it  could  not  be  so  applied,  but  it 
must  be  applied  for  the  benefit  of  the  school  when  established.     I 
consider  that  a  sound  decision,  and  it  has  been  followed  by  Sir 
John  Leach.    But  then  it  is  said,  that  the  contrary  has  been  held 
by  Lord   Alvanley,  Sir  William  Grant,  Lord  Langdalb,  Vice- 
Chancellor  Kindersley,  and  Sir  J.  Romilly.     When  I  find  that 
these  learned  Judges  are  said  to  have  overruled  the  decision  of 
Lord  Thurlow,  I  am   bound   to  examine  narrowly  the  doctrine 
ascribed  to  them.    But  it  seems  to  me  that  neither  Lord  Alvanley 
nor  Sir  William  Grant  decided  the  point.    What  was  decided  by 
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Lord  Langdale  and  Sir  J.  Bomilly  was,  that  a  bequest  to  found  an 
almshouse  was  invalid,  as  being  an  inducement  to  put  land  in 
mortmain.  This  must  have  been  so  decided,  on  the  ground  that  in 
these  cases  the  Court  found  enough  on  the  face  of  the  wills  to 
show  an  intention  to  violate  the  law  by  indirect  means.  In  this 
will  I  find  an  expression  of  the  testatrix*s  intention  to  avoid  any 
violation  of  the  law,  and  a  prohibition  to  that  ejBfect.  I  cannot 
hold,  therefore,  upon  any  legitimate  principle  of  construction,  that 
this  bequest  is  contrary  to  the  policy  of  the  Statutes  of  Mortmain. 


Oawood 

9. 

Thompson^ 


1863. 
June  I. 


STAHLSCHMIDT  v.   LETT  (1). 

(1  Sm.  &  G.  415—421  ;  S.  0.  21  L.  T.  0.  S.  208.) 

An  executor  may  pay  a  debt  proved  to  be  justly  due  by  his  testator,  y.Q   ' 

although  barred  by  the  Statute  of  Limitations ;  and  on  the  same  principle         r  A  .'•. 
may  have  a  right  to  retain  his  own  just  debt,  although  barred  by  the 
statute. 

In  this  case  three  suits  had  been  instituted  for  the  administration 
of  the  estate  of  Thomas  Lett,  the  testator  in  the  cause,  of  which 
two  had  been  stayed  by  an  order  of  the  Court.  The  case  now  came 
on  on  several  exceptions  by  different  parties.  On  the  29th  of 
March,  1847,  it  was  referred  to  the  Master,  inter  alia,  to  take  the 
usual  accounts.  On  the  9th  of  March,  1853,  the  Master  made  his 
report,  by  which  he  found  that  the  testator  duly  made  his  will, 
dated  the  1st  of  July,  1880,  whereof  he  appointed  his  widow  and 
his  sons  Thomas  and  John  Lett  executrix  and  executors ;  that  the 
will  was  proved  by  them  ;  that  John  Lett  was  since  deceased,  and 
that  Thomas  Lett  was  and  had  been  the  acting  executor. 

The  Master  found,  that  a  considerable  balance  was  due  from 
Thomas  Lett  in  respect  of  the  assets  come  into  his  hands ;  and 
found  also,  that  Thomas  Lett  claimed  to  be  allowed  to  retain  the 
sum  of  1,0712.,  and  8292.  Ss.  Id.  for  balance  of  interest  for  a  loan 
of  money  represented  by  him  to  have  arisen  from  the  sale  of 
1,050Z.  Navy  4  per  cent.  Annuities  bequeathed  to  him  by  his 
grandfather,  and  lent  to  the  testator  on  the  22nd  of  October,  1822  ; 
but,  on  consideration  of  such  claim,  the  Master  thought  fit  to 
disallow  such  claim,  as  barred  by  the  Statute  of  Limitations. 

Against  this  finding,  Thomas  Lett,  the  acting  and  surviving 
executor,  filed  the  following  exception : 

(1)  Trevor  v.  Huicliins  [1896]  I  Ch.      Q.  B.  804,  80  L.  T.  742,  0.  A.  ;  Pulrmn 
844  ;    6o  L.  J.  Ch.  738 ;  74  L.  T.  470,      v.  Mecdowa  [1901]  1  Ch.  233,  70  L.  J. 
C.  A.  ;  /»  re  Rhoades  [1899]  1  Q.  B.      Ch.  97,  84  L.  T.  26. 
905 ;  affd.  [1899]  2  Q.  B.  347,  68  L.  J. 
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Stahl-  Exception  8.  "  For  that  the  said  Master  has  in  and  by  his  said 

BOHMIDT  ^  "^ 

,       V.  report  found  and  certified,   that,  in  addition   to  the  retentions 

allowed  to  the  said  defendant  Thomas  Lett,  he  claimed  before  him 
to  retain  the  sum  of  1,071/.,  represented  by  him  to  have  arisen 
from  the  sale  of  1,0502.  Navy  42.  per  cent.  Annuities,  bequeathed  to 
him  by  the  will  of  Thomas  Lett,  the  father  of  the  said  testator,  and 
[  *^i^  ]  lent  to  the  said  testator  on  the  17th  of  October,  1822 ;  *and  also 
claimed  before  him  to  retain  the  sum  of  899Z.  8«.  Id.  for  interest 
thereon  to  the  22nd  day  of  October,  1880,  less  the  sum  of  lOOZ. 
admitted  to  have  been  received  by  him  during  the  said  testator's 
lifetime;  and  that,  upon  consideration  of  such  claim,  the  said 
Master  thought  fit  to  disallow  the  same,  upon  the  ground  that  it 
was  barred  by  the  Statute  of  Limitations  :  whereas  the  said  Master 
ought  not  so  to  have  found  and  certified,  but  ought  to  have  allowed 
the  said  claim,  and  to  have  included  the  said  sums  of  1,0712.  and 
8922.  ds.  Id.,  or  some  part  or  parts  of  the  said  sums  respectively,  in 
the  said  sixth  schedule  to  his  said  report.*' 

From  the  evidence  used  before  the  Master  and  tendered  to  the 
Court,  it  appeared  that  the  testator  had  paid  two  sums  of  502.  as 
interest  on  the  1,0712.,  up  to  the  12th  of  October,  1824 ;  but  from 
that  date  to  his  death,  on  the  28rd  of  October,  1830,  making  a 
period  of  six  years  and  eleven  days,  no  payment  of  interest  or  other 
acknowledgment  of  the  debt  had  been  proved. 

The  debt  remained  unpaid  at  the  testator's  death. 

In  1888,  it  having  been  ascertained  that  the  assets  were 
insufficient,  a  deed  of  compromise  was  executed,  to  which  all  the 
legatees  who  were  sui  juris  were  parties ;  by  which  it  was  agreed 
that  Thomas  Lett  should  be  appointed  manager  and  receiver  of  the 
estate  without  salary.  Upon  this  settlement  of  the  rights  of  the 
legatees,  the  executor  made  no  claim  in  respect  of  the  debt  due, 
which  for  the  first  time  he  asserted  in  his  answer  to  the  second 
suit  instituted  in  1846. 

There  was  no  evidence  to  show  that  Thomas  Lett  had  ever  made 
any  entry  debiting  the  testator's  estate  with  the  amount  of  the 
debt,  or  had  done  any  formal  act  for  the  same  purpose. 

Mr.  Selwyn  and  Mr.  Turner  for  the  exception  [cited  Courtney 
V.  WiUiums  (i)]. 

[417]  Mr.  Bacon  and  Mr.  Freeling  in  support  of  the  finding  of  the 

Master.     *    *    * 

(1)  64  £.  B.  403  (3  Hare,  539). 
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Mr.  Walker  and  Mr.  Giffard.  for  the  testator's  widow  :  Stahl- 

*     *     The  moment  the  parties  got  into  the  Master's  oflSce,  any        ^^ 
right  of  retainer  that  may  have  existed  was  at  an  end.  [  413 1 

Mr.  Selwyn,  in  reply : 

Payment  into  Court  by  an  executor  does  not  prejudice  his  right 
to  retain  a  debt  due  to  him  from  the  testator :  Nunti  v.  Barlow  (i). 

Thb  Vicb-Chancellor  : 

This  is  a  question  of  very  considerable  difficulty,  and  with  refer- 
ence to  the  right  of  retainer,  so  far  as  I  know,  is  new. 

The  first  question  is,  whether  there  was  in  fact  any  debt  due 
from  the  testator  at  the  time  of  his  death.  At  least  at  the  time  of 
the  testator's  death,  the  son  Thomas  Lett,  who  was  also  executor, 
is  shown  by  evidence  wholly  uncontradicted  to  have  been  a  creditor 
of  his  father,  the  testator,  for  a  sum  of  1,071Z.,  in  respect  of  a  loan 
made  by  means  of  the  sale  of  stock,  upon  which  loan  interest  had 
been  paid  by  the  testator  for  about  two  years.  It  is  clear  that 
there  was  a  debt.  It  is  equally  clear,  that,  at  the  time  of  the 
testator's  death,  there  had  been  no  payment  or  acknowledgment, 
or  entry  amounting  to  an  acknowledgment  in  respect  of  it,  for  the 
period  of  six  years  and  eleven  days.  It  is  clear  also,  that,  at  the 
time  of  the  testator's  death,  it  was  a  debt  as  to  which,  in  an  action, 
the  testator  might,  if  he  were  alive,  have  *pleaded  the  Statute  of  [  ^419  ] 
Limitations.  But,  it  is  equally  clear,  that  the  testator  was  not 
bound  to  plead  the  statute,  if  it  had  been  a  debt  to  a  stranger ;  and 
that  the  debt  remained,  although  the  defence  afforded  by  the 
statute,  the  testator,  if  he  had  lived,  would  have  had  the  right  to 
use.  He  died,  however,  without  asserting  any  such  right ;  and  I 
am  of  opinion,  that,  if  this  had  been  a  debt  due  to  a  stranger, 
arising  from  a  loan  to  the  testator  under  the  same  circumstances, 
and  that  stranger,  after  the  testator's  death,  had  applied  to  the  son 
for  payment  of  the  debt,  the  son  as  executor  would  have  had  a 
right  to  refuse  payment,  on  the  ground  that  it  was  barred  by  the 
statute.  But,  I  am  of  opinion  also,  that  the  son  might,  if  he 
pleased,  say  that)  being  satisfied  there  was  a  debt  due  by  his  father, 
he  would  be  doing  an  unrighteous  and  improper  thing — a  thing 
the  testator  would  not  himself  have  done,  if  he  attempted  to  avoid 
the  payment  of  a  just  debt,  and  which  he  knew  to  be  a  just  debt, 
by  setting  up  the  defence  of  the  statute.  I,  therefore,  think  it  is 
(1)  24  R.  B.  242  (1  Sim.  &St.  588). 
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Stahi>       clear  in  this  case,  that  the  son  Thomas  Lett,  the  executor,  if  it  had 

SCHMIDT 

«.  been  the  case  of  a  stranger,  might  properly  have  paid  the  debt 

■^■"TT.        Q^jijgj.  i^jjQ  death  of  the  testator,  and  after  it  was  barred  by  the 
statute,  and  that  such  payment  would  have  been  allowed  him. 

If  then  the  son,  the  executor,  might  have  done  this  where  the 
debt  was  due  to  a  stranger,  the  Court  can  hardly  say  that  with 
reference  to  his  own  debt  he  had  not  the  same  right. 

But  it  is  not  clear  whether  his  inactivity  for  so  long  ought  not  to 
have  such  an  operation  as  to  bind  him,  inasmuch  as  the  Court 
binds  parties  who  neglect  to  assert  their  rights  within  proper  time, 
and  therefore  to  be  an  answer  to  the  claim  to  retain  which  he  now 
asserts.  But  the  right  to  retain  is  a  mere  passive  right,  and 
consists  only  in  holding  the  assets  or  in  asserting  a  right  to  hold 
the  assets,  which  is  the  same  thing.  It  is  a  right  that  exists  as 
well  before  the  assets  are  received  as  after  they  are  received,  while 
they  are  in  his  hands.  Being  thus  a  passive  right,  it  would  be 
[  ♦420  ]  a  very  strong  *  thing  where  there  is  a  debt,  and  where  there  was 
certainly  at  one  time  a  right  to  retain  in  respect  of  that  debt, 
to  hold,  that,  merely  because  when  it  might  have  been  asserted 
in  the  answer  it  was  not  asserted,  the  right  is  lost.  If  in  the 
answer,  filed  in  1888,  which  is  the  occasion  on  which  the  right 
to  retain  might  have  been  asserted,  there  was  any  improper 
concealment,  or  any  unfair  or  improper  statement,  that  might  be 
material.  But  I  find,  that,  in  1846,  in  an  answer  filed  in  the 
cause,  the  right  was  positively  and  distinctly  asserted ;  and  to  hold, 
that  the  right  of  retainer  was  asserted  too  late  in  the  autumn  of 
1846,  would  be  to  say,  that  the  right  is  lost  by  non-assertion, 
although  asserted  before  the  executor  had  accounted,  and  before 
he  had  settled  the  accounts,  when  the  right  of  retainer,  if  it  is 
to  prevail,  must  receive  its  ultimate  effect.  There  is  I  believe 
no  authority  for  that  proposition. 

It  has  been  decided,  that  the  right  of  retainer  is  not  lost  by 
a  decree  of  this  Court  for  the  administration  of  the  assets  having 
been  made.  That  is  well  settled.  But  if  a  right  of  retainer  is 
asserted  after  a  decree  for  the  administration  of  assets,  and  it 
cannot  have  been  asserted  before,  it  has  been  decided,  that  the 
executor  does  not  lose  his  right  of  retainer  where  he  has  paid  the 
money,  which  is  the  assets,  into  Court.  But,  if  the  question  arises, 
whether  the  right  of  retainer  exists  against  money  in  Court,  I  am 
not  aware  that  it  has  been  held,  that,  in  order  to  make  it  good 
against  the  money  when  paid  into  Court,  it  must  have  been  asserted 
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before  the  money  was  paid  into  Court;  for  the  fact  is,  if  it  had  been 
asserted  before  the  money  was  paid  into  Court,  the  money  would 
probably  not  have  come  into  Court  at  all. 

In  1846,  when  the  right  of  retainer  was  distinctly  asserted  by 
this  executor  and  creditor,  as  he  has  proved  himself  to  be,  the 
estate  had  not  been  wound  up,  and  the  proceedings  were  in  progress 
which  are  in  progress  now,  and  the  assets  are  not  settled  now.  It 
was  on  the  proceedings  *under  the  decree,  that  the  time  came  when 
it  was  necessary  to  consider  whether  that  claim  asserted  by  the 
answer  filed  in  1846  was  to  be  allowed  by  the  Master  in  making  his 
report. 

The  view  of  the  Master  in  this  case  is,  that  the  debt  was  barred 
by  the  statute,  and  he  has  disallowed  it,  simply  upon  that  ground. 
I  cannot  think  this  is  a  correct  view,  nor  can  I  find  any  just  ground, 
upon  authority  or  upon  principle,  for  dealing  with  a  right  of 
retainer  of  an  executor,  who  is  and  continues  to  be  in  receipt  of  the 
assets,  upon  the  footing  that,  if  not  asserted  at  some  particular 
time  before  the  report,  it  will  be  lost. 

Therefore,  I  must  allow  the  exception.  Upon  the  evidence  before 
me,  there  being  no  dispute  about  the  amount  of  the  debt,  if  the 
right  to  retain  is  not  asserted  too  late,  I  must  hold,  that  that  right 
existed  at  the  time  when  it  was  asserted. 


Stahl- 

80HMIDT 
V. 

Lbtt* 


[  •^ai  1 


STAHLSCHMIDT  v.  LETT  (1). 

(1  Sm.  &  G.  421—422.) 

A  widow,  dowable  out  of  her  husband's  lands,  haying  elected  to  take  an 
annuity  given  by  the  will  in  lieu  of  her  dower,  the  testator's  estate  being 
insufficient  to  pay  the  legacies  in  full :  Held,  entitled  to  priority  over  the 
other  legatees.   ' 

In  this  same  case,  by  the  order  of  the  29th  of  March,  1847,  it  was 
referred  to  the  Master  to  inquire  whether  the  testator's  widow  was 
entitled  to  dower.  The  will  contained  the  following  bequest :  "  I 
give  to  my  wife  Eliza  Hannah  Lett,  during  her  life,  an  annuity  or 
clear  yearly  sum  of  l,000i.,  to  be  paid  to  her  by  quarterly  payments, 
to  commence  from  the  day  of  my  decease,  with  a  proportionate  part 
up  to  her  death  ;  and  I  direct  the  same  to  be  in  lieu  of  dower." 

The  testator  gave  numerous  other  legacies,  for  the  payment 
of  which  in  full  the  estate  was  insufficient.  A  question  was  accord- 
ingly raised  upon  further  directions,  whether  the  widow  was  entitled 

(1)  Itoper  V.  Boper  (1876)  3  Ch.  D.  714,  35  L.  T.  155;  In  re  Greenwood  [1892] 
2  Ch.  295,  61  L.  J.  Ch.  568,  67  L.  T.  76. 


1863, 
Jufie  3. 

Stuabt, 
V.-C. 

[421] 
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Stahl.       to  the  annuity  in  priority  over  the  other  legacies,  or  whether  the 

f,,  annuity  was  to  abate  pro  rata. 

Lett.  £«  ^]^q  report,  dated  the  9th  of  March,  the  Master  found  that  the 

r  422  1  • 

widow  was  entitled  to  dower  in  respect  of  the  testator's  estate,  and 
that  she  had  elected  to  take  the  annuity  given  by  the  will. 

Mr.  Walker  and  Mr.  Oiffard  for  the  widow : 

The  widow  is  entitled  to  priority  over  the  other  legacies,  because, 
being  entitled  to  dower,  and  the  legacy  being  given  in  lieu  of  dower, 
she  is  a  purchaser  for  valuable  consideration :  Burridge  v.  Bradyl  (1), 
Bhtcer  v.  Moirett  (2),  Davenhill  v.  Fletcher  (a),  Acey  v.  Simpson  (4), 
Heath  v.  Dendy  (5),  Norcott  v.  Gordon  (6). 

Mr.  Bacon  and  Mr.  Freeling,  for  the  plaintiiBf,  contended  that  the 
gift  of  the  annuity  was  no  more  than  a  legacy,  and  must  be  subject 
to  the  ordinary  incidents  of  other  legacies. 

Mr.  Wigrain  and  Mr.  Shehbeare  appeared  for  Mrs.  Warner,  a 
daughter. 

Mr.  Olasse  and  Mr.  Cole  for  another  daughter. 

Mr.  Selwyn  and  Mr.  Turner  for  Thomas  Lett. 

The  Yice-Ghancellor  said,  he  thought  it  was  clear,  upon  the 
authorities,  that  a  legacy  given  in  lieu  of  dower,  which  was  a  right 
by  title  paramount,  was  entitled  to  priority  of  payment  over  other 
legacies,  which  were  mere  bounty. 

A  declaration  was  then  taken,  that  Mrs.  Lett  was  entitled  to 
priority  in  respect  of  her  annuity  and  the  arrears. 


1863.  CATHEOW  V.  EADE. 

Junes. 
(1  Sm.  &  G.  423—425.) 

Under  the  old  law  a  registered  judgment  was  not  such  a  charge  upon 
land  in  Middlesex  (except  it  be  within  the  1  &  2  Vict.  c.  110),  as  to  give  it 
precedence  over  a  previous  unregistered  mortgage. 

(1)  1  P.  Wms.  127.  (4)  59  R.  E.  404  (5  Beav.  139). 

(2)  2  Ves.  Sen.  419.  (5)  25  K.  R  135  (1  Buss.  543). 

(3)  Amb.  244.  (6)  65  R.  B.  577  (14  Sim.  259). 
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MENNARD  v.   WELFORD(]). 

(1  Sm.  &  G.  426—427.) 

In  a  deed  of  settlement  of  property  in  the  city  of  Loudon,  it  being 
declared,  that  if  either  of  the  trustees  should  die,  or  decline  or  become 
incapable  to  act,  it  should  be  lawful  to  appoint  a  trustee  in  his  room.  One 
trustee  haying  for  several  years  been  domiciled  in  New  York  as  a  bookseller : 
Held,  that  he  was  incapable  of  acting  within  the  meaning  of  the  deed. 

[See  now  the  Trustee  Act,  1893,  s.  10  ;  In  re  BignolcTa  Stttlement  Trusts  (1872) 
L.  R.  7  Ch.  223,  41  L.  J.  Ch.  235,  26  L.  T.  176.] 


1853. 
June  13. 


Ex  PARTE  WYNCH. 

(1  Sm.  &  G.  427—447. 
[Affirmed  on  appeal  as  reported  in  5  D.  M.  &  G.  188.] 


1863. 
May  25,  20. 
Junes,  18. 


BRYSON    V.    The    WARWICK    and     BIRMINGHAM 
CANAL  COMPANY. 

(1  Sm.  &  G.  447—475.) 
[Affirmed  on  appeal  as  reported  in  4  D.  M.  &  G.  71 1.] 


1858. 
June  23. 


WILDES   V.  DAVIES, 

(1  Sm.  &  G.  475—485 ;  S.  C.  22  L.  J.  Ch.  495 ;  1  W.  R  253  ;  21  L.  T.  0.  S.  206.) 

A  testator  gave  his  freeholds  and  copyholds  upon  trust  for  his  son,  a 
lunatic,  absolutely ;  and,  in  case  he  should  not  recover,  upon  trust  for  sale, 
the  proceeds  to  be  held  upon  trusts  to  pay  certain  legacies  without  any  gift 
of  the  residue. 

By  an  unattested  codicil  he  gave  other  legacies  in  the  like  event,  and 
made  three  persons  his  residuary  legatees:  Held,  that,  although  ihe 
unattested  codicil  did  not  affect  the  freeholds,  the  legacies  thereby  given 
were  a  charge  on  the  copyholds ;  and  that  the  residuary  legatees  therein 
named  were  also  entitled  to  the  proceeds  of  the  sale  of  the  copyholds  (1). 

A  testator  directed  trustees,  out  of  the  income  of  his  estate,  to  pay  a 
fixed  annual  sum  to  his  son,  a  lunatic,  and  to  accumulate  the  surplus  until 
his  death  or  recovery,  with  a  trust,  in  case  his  son  should  recover,  to  pay 
the  accumulations  to  the  son,  and  he  appointed  residuary  legatees :  Held, 
that  tiie  direction  to  accumulate  beyond  twenty-one  years  was  void  under 
the  Thellusson  Act,  and  the  gift  being  of  the  whole  of  the  testator's 
effects,  it  was  not  (though  for  the  benefit  of  a  son)  within  the  2nd  section 
of  that  Act;  and  that  the  accumulations  in  excess  vested  in  the  heir  of  the 
testator  as  personal  estate  (2). 

A  testator,  by  a  codicil,  gave  to  M.  200/.,  and  named  him  joint  executor 


(1)  Singleton    v.    Tomlinson    (1878) 
3  App.  Ca.  404,  38  L.  T.  653. 


(2)  In  re  Stephens  [1904]  1  Ch.  322, 
73  L.  J.  Ch.  3,  91  L.  T.  167. 


1853. 
March  7,  9. 

Stuart. 
V.-C. 

[475] 
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Wildes  with  the  executors  in  the  will;    and  in  case  the   testator's   son  should 

V,  die  lunatic,  then  he  gave  200/.  to  the  said  M. :  Held,  that  the  latter  gift 

Davies.  ^g^^  jjq|.  annexed  to  the  office,  and  that  M.  took,  though  he  did  not  prove 

the  will  (i;. 

This  was  a  legatees*  suit,  commenced  in  1834,  for  the  administra- 
tion of  the  estate  of  a  testator,  Charles  Hippufif,  who  died  in 
December,  1815. 

The  debtor  was  possessed  of  considerable  freehold,  copyhold,  and 
leasehold  estates,  and  money  in  the  funds,  and  other  personal 
property.  He  was  a  widower,  having  an  only  son,  Charles  Duncan 
Hippu£f,  a  person  of  unsound  mind,  though  not  so  found  by  inquisi- 
tion.    The  son  continued  in  that  state  until  his  death,  in  1846. 

The  testator  made  a  will  and  three  codicils. 
[  *^76  ]  By  his  will,  dated  the  11th  of  August,  1815,  the  testator  ♦devised 

all  his  freehold,  copyhold,  and  leasehold  messuages,  lands,  tene- 
ments, and  hereditaments  unto  Marshall  Walter  Clifton  and  George 
Davies,  their  heirs,  executors,  administrators,  and  assigns,  upon 
trust,  out  of  the  rents  to  pay  such  sums  of  money,  not  exceeding  the 
yearly  sum  of  400Z.,  for  the  maintenance  and  benefit  of  his  son  Charles 
Duncan  Hippufif,  during  the  continuance  of  his  then  malady,  as 
they  should  think  fit ;  and  to  invest  the  residue  of  the  rents,  issues, 
and  profits  during  the  life  of  his  son,  or  until  his  recovery  from  his 
then  malady,  in  the  public  stocks  or  funds,  or  on  Government 
or  real  securities;  and  also  the  interest  and  dividends  of  such 
stocks,  funds,  and  securities,  in  the  purchase  of  like  stocks,  funds, 
and  securities,  so  that  the  dividends,  interest,  and  produce  might 
accumulate  during  the  life  of  his  son.  On  his  recovery,  and  when 
it  should  be  certified  in  manner  therein  mentioned  that  his  son  was 
capable  of  managing  his  own  affairs,  then  he  gave,  devised,  and 
bequeathed  the  freehold,  copyhold,  and  leasehold  estates,  and  such 
accumulations  of  rent,  issues,  and  profits  thereof,  unto  his  son 
Charles  Duncan  Hippuff,  his  heirs,  executors,  administrators,  and 
assigns ;  but  in  case  his  son  should  not  recover  from  his  then 
malady,  then,  after  the  decease  of  his  said  son,  he  gave,  devised, 
and  bequeathed  all  his  said  freehold,  copyhold,  and  leasehold 
estates  unto  the  said  Marshall  Walter  Clifton  and  George  Davies, 
their  heirs,  executors,  administrators,  and  assigns  respectively, 
upon  the  usual  trusts  for  sale ;  and  he  directed  them  to  hold  the 
purchase  monies  upon  the  trusts  thereinafter  declared.  The 
testator  gave  several  legacies,  payable  immediately  after  his  death. 

(1)  In  re  ApplHon  (1885)  29  Ch.  D.  893,  54  L.  J.  Ch.  954,  62  L.  T.  906. 
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He  then  gave  his  personal  estate  upon  the  same  trusts  for  Wildes 
accumulation  as  vreve  deciared  of  his  real  estate.  The  testator  davies. 
declared,  that  his  trustees  should  stand  possessed  of  the  monies  to 
arise  from  the  sale  of  his  said  freehold,  copyhold,  and  leasehold 
estates,  and  the  accumulations  to  arise  from  the  rents  and  profits 
thereof,  and  also  the  stocks,  *f unds,  and  securities  in  which  the  [  •iT?  ] 
residue  of  his  personal  estate  should  be  laid  out  and  invested,  and 
the  accumulations  thereof  as  aforesaid,  upon  the  trusts  thereinafter 
declared,  being  trusts  for  the  payment  of  several  legacies  which  the 
testator  gave  by  his  will  to  several  persons,  if  they  should  be  living 
at  the  death  of  the  testator*s  son  without  having  recovered  from  his 
malady,  all  of  which  legacies  lapsed  by  the  deaths  of  the  legatees 
in  the  lifetime  of  the  son.  The  will  then  contained  a  devise  of  trust 
and  mortgaged  estates,  and  the  appointment  of  Messrs.  Clifton  and 
Davies  as  executors.  The  will  contained  no  gift  of  the  general 
residue. 

The  first  codicil,  dated  the  31st  of  the  same  month  of  August, 
1815,  was  unattested.  It  merely  gave  pecuniary  legacies,  which 
had  all  been  paid.     No  question  arose  upon  this  codicil. 

The  second  codicil,  dated  14th  of  October,  1815,  was  an  holograph, 
and  unattested.  By  this  codicil,  after  giving  several  pecuniary 
legacies  (all  of  which  have  been  paid),  the  testator  declared  that  if 
his  son  should  die  without  recovering  from  his  malady,  then  and  in 
that  case  he  bequeathed  the  several  other  pecuniary  legacies  therein 
specified,  including  a  legacy  of  1,0002.  to  Mr.  Thomas  Wildes,  the 
original  plaintiff,  since  deceased ;  and  the  codicil  proceeded  thus  : 
"  And  I  have  to  observe,  that  all  the  legacies  in  my  will  and  codicil 
mentioned  are  to  be  paid ;  but  if  the  legacies  named  are  more  than 
the  property  will  yield  (of  course  reserving  sufficient  to  pay  the 
400Z.  on  account  of  my  son),  then  the  legatees  must  be  paid  less, 
or  wait  till  the  decease  of  my  son.  And  I  now  name  Mary 
Flint,  Marshall  Walter  Clifton,  and  Geo.  Davies  my  residuary 
legatees.*' 

By  the  third  codicil,  dated  the  20th  of  November,  1815,  after 
giving  pecuniary  legacies,  which  have  been  paid,  the  testator  pro- 
ceeded thus:  "And  I  give  unto  John  Hudson  May  the  sum  of  200/., 
and  I  hereby  name  John  Hudson  May  joint  executor  with  Marshall 
Walter  Clifton  and  George  *Davies.  And  in  case  my  son  should  die  [  •478  ] 
in  his  present  malady,  then  I  bequeath  200Z.  to  the  said  John 
Hudson  May." 

The  testator  died  in  December,  1815,  and  his  will  and  three 


48  1868.    CH.    1  SM.  &  G.  478—479.  [r.b. 

WitDK"  codicils  were  proved  by  Messrs.  Clifton  and  Davies  in  the  Prerogative 
Davies.      Court  of  Canterbury,  on  the  14th  of  December  following. 

Mr.  May  never  proved  the  will,  and  never  acted  in  the  trusts 
thereof. 

The  executors  possessed  the  personal  estate,  and  received  the 
rents  of  the  real  and  leasehold  estates  ;  during  all  which  time  the 
son  continued  of  unsound  mind. 

Mr.  Thomas  Wildes,  since  deceased,  the  legatee  of  1,0002.,  filed 
his  bill  on  behalf  of  himself  and  the  other  legatees  in  1884,  and 
prayed  that  the  trusts  of  the  will  and  codicils  of  the  testator  might 
be  executed,  and  that  the  usual  accounts  might  be  taken,  and  for  a 
receiver ;  and  also  charging  the  executors  with  wilful  default,  and 
praying  a  decree  against  them  on  that  footing. 

After  the  institution  of  the  suit.  Miss  Flint  and  Mr.  Davies  died, 
and  Mr.  Clifton  thus  became,  in  the  son's  lifetime,  the  sole  survivor 
of  the  three  residuary  legatees. 

The  original  plaintiff  having  died,  the  suit  was  revived  by  his 
executors,  the  present  plaintiffs,  H.  A.  Wildes  and  Harriet  De  Wints, 
against  Mr.  Clifton. 

The  cause  was  heard  before  the  Vice-Chancellor  Enight  Bruce  on 
the  11th  of  June,  1842,  when  the  will  and  codicils  were  declared 
well  proved,  and  the  trusts  thereof  were  ordered  to  be  executed  and 
the  usual  accounts  to  be  taken. 

After  the  decree  of  the  11th  of  June,  1842,  certain  mortgagees  of 
Mr.  Clifton's  were  brought  before  the  Court. 

In  1846  the  testator's  son  died,  without  having  recovered  his 
reason ;  and  his  heir-at-law  and  administrator  were  made  parties. 

Mr.  Wigram  and  Mr,  F.  Webb,  for  the  plaintiffs  [representing 
the  pecuniary  legatees]  : 

[  479  ]  The  plaintiffs  contend  that  the  second  codicil,  though  unattested, 

charged  the  legacies  on  the  produce  of  the  sale  of  the  copyhold  and 
of  the  leasehold  properties,  and  they  ask  a  sale  to  be  directed  of 
these  properties  to  answer  these  legacies. 

Mr.  Walker  and  Mr.  E.  F.  Smith,  Mr.  Russell  and  Mr.  Shebbeare, 
Mr.  Bacon  and  Mr.  Little,  Mr.  Malins  and  Mr.  Briggs,  Mr.  Daniel, 
Mr.  PoivncUl  and  Mr.  Wright,  for  defendants  representing  the  three 
persons  designated  by  the  testator  in  the  second  codicil  as  "my 
residuary  legatees,"  and  persons  claiming  under  them,  [claimed 
the  surplus  produce  of  the  sale  of  the  copyhold  as  well  as  of  the 
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leasehold  property  of  the  testator,  and  cited  Evans  v.  Crosbie  (i),  Wildks 
Mallabar  v.  MaUabar  (2),  Durour  v.  Motteux  (3),  Byam  v.  Munton  (4),  daviih. 
KenneU  v.  Abbott  (5).] 

3/r.  Leitin  for  Mr.  May,  who  had  been  named  an  executor,  but       [  480  ] 
had  not  acted,  and  who  was  a  pecuniary  legatee,  contended,  that 
the  residuary  legatees  must  take  subject  to  the  pecuniary  legacies : 
Arnold  v.  Amold{fi),  and  Hamer  v.  Miles,  there  cited ;  Haynes  v. 
Haynes  (7). 

Mr.  Elmsley,  Mr.  Jessel,  and  Mr.  J.  H.  Palmer,  for  the 
co-heiresses-at-law  of  the  testator;  and  Mr.  Swanston  and 
Mr.  Sidney  Smith  for  another  co-heiress-at-law,  and  for  the 
customary  heir  of  the  testator  as  to  the  copyholds,  [cited 
Ackroyd  v.  Smithson  {8)'\  : 

This  principle  gives  to  the  heir-at-law  so  much  of  the  proportional       [  *8i  | 
parts  of  the  legacies  as  failed,  as  the  real  estate  bore  to  the  personalty ; 
and  in  like  manner,  a  proportional  part  of  the  copyholds  to  the 
customary  heir,  and  this  devolved  on  them  as  personal  estate. 

[They  also  cited  Amphletty. Parke  («),  Fitchy.  Weber (lo),  Smith  v. 
Claxton  (11),  Maugham  v.  Mason  (12),  Davenport  v.  Coltman  (13),  and 
other  cases.] 

Mr.  Selwyn  appeared  for  other  defendants. 

Mr.  Wigram,  in  reply,  cited  Slierer  v.  Bishop  (14). 

Thh  Vicb-Chancbllor  said: 

The  first  question  is,  whether  all  the  pecuniary  legacies  given  by 
the  second  unattested  codicil  are  payable  out  of  the  proceeds  of  the 
copyholds,  which  were  directed  by  the  will  to  be  sold.  It  has  been 
suggested,  on  behalf  of  the  heir,  that  those  legacies  contained  in  the 
second  codicil,  which  were  payable  immediately,  were  alone  so 
charged ;  but  I  cannot  come  to  that  conclusion.  The  testator  has, 
by  his  will,  given  his  freehold  and  copyhold  estates  as  well  as  his 
personal  property  to  the  trustees,  upon  trusts  which  have  made 
these  estates  subject  to  sale ;  and  by  his  second  codicil  he  has 

(1)  74  E.  E.  158  (Jo  Sim.  600).  (8)  1  Br.  C.  C.  503. 

(2)  Oas.  temp.  Talb.  78.  (9)  34  E.  R.  61  (2  Rusa.  &  My.  221). 

(3)  1  Ves.  Sen.  320.  (lOj  77  E.  R.  8  (6  Hare.  145). 

(4)  32  E.  E.  255  (1  Euss.  &  My.  503).  (1 1)  20  E.  E.  320  (4  Madd.  484). 

(5)  4  E.  E  351  (4  Ves.  802).  (12)  12  E.  E.  251  (1  V.  &  B.  410). 

(6)  39  E.  E  222  (2  My.  &  K.  365).  (13)  60  E.  E.  794  (9  M.  &  W.  481). 

(7)  3  D.  M.  &  G.  590.  (14)  4  Br.  C.  0.  55. 
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WiLDBB  directed,  that  out  of  the  proceeds  of  such  sale  the  legacies  should 
Daviks.  be  paid,  although  they  would  not  be  payable  until  after  the  death 
of  the  son.  By  the  second  codicil  the  testator  contemplates  the 
[  •^ss  ]  event  of  a  deficiency  of  his  personal  *property  for  payment  of  his 
legacies,  and  provides  for  that  event  in  favour  of  the  legatees  ;  and 
upon  the  construction  I  think  this  provision  extends  to  all  the 
legacies.  The  words  are  too  comprehensive  to  be  confined  only  to 
legacies  immediately  payable.  This  codicil,  being  unattested,  could 
not  a£fect  the  testator's  freeholds ;  but  it  reached  and  included  the 
testator's  copyhold  estates,  the  proceeds  of  which  are  liable  to  all 
the  legacies. 

The  second  question  is,  whether  the  residuary  gift  is  to  be 
confined  to  the  testator's  personal  estate,  or  to  include  the  proceeds 
of  the  sale  of  the  copyhold  property.  It  did  not  include  the 
proceeds  of  the  sale  of  the  freehold  property. 

For  the  residuary  legatees  it  is  said,  that  the  resulting  trust  for 
the  heir  is  rebutted,  and  that  the  designation  of  ''residuary  legatees" 
constitutes  them  residuary  devisees  as  well  as  legatees. 

Every  legatee  who  is  to  be  paid  his  legacy  out  of  the  produce  of 
the  sale  of  real  estate,  is,  in  effect  and  in  truth,  a  devisee ;  and 
there  is  as  much  difficulty  in  the  word  "  legatee  "  as  in  the  words 
"residuary  legatee."  Now,  in  this  second  codicil  the  testator  is 
speaking  of  legatees  of  a  fund  composed  partly  of  real  and  partly 
of  personal  estate ;  and  I  can  no  more  exclude  those  legatees  who 
are  called  the  ''residuary  legatees,"  than  I  can  mere  legatees. 
Having  regard  to  the  context,  I  am  bound  to  hold,  that  the  residuary 
legatees,  as  well  as  the  pecuniary  legatees,  are  entitled  to  the 
produce  of  the  sale  of  the  copyholds.  But  I  have  come  to  this 
conclusion  with  great  difficulty. 

The  second  question  raised  was,  whether  the  trust  for  accumulation 
contained  in  the  testator's  will  was  a  trust  which  would  continue 
for  a  period  exceeding  twenty-one  years  from  the  death  of  the 
testator. 

[  483  ]  Mr.  Wigram  and  Mr.  F.  Webb  submitted  that  the  accumulations 

could  not  continue  beyond  the  twenty-one  years. 

Mr.  Swanston,  for  the  personal  representatives  of  the  heir-at- 
law  of  the  testator,  submitted  that  the  direction  to  accumulate 
beyond  the  twenty-one  years  was  bad,  and  that  the  personal  repre- 
sentative was  entitled  to  the  income  beyond  the  tw^enty-one  years. 
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Mr.  Walker,  Mr.  Russell,  and  Mr.  E.  F.  Smith,  for  one  of  the      Wildes 
residuary  legatees.  Da  vies. 

Mr,  Malinsy  Mr.  Dankl,  Mr.  Shebbeare,  and  Mr.  Briggs,  for 
parties  in  the  same  interest: 

This  was  a  trust  for  accumulation,  which  was  good.  It  was  a 
portion  for  a  child,  which  comes  within  the  2nd  section  of  the 
Thellusson  Act.  And  if  the  trust  were  good,  then  the  fund  which 
it  was  to  form  goes,  under  the  second  codicil,  to  the  residuary 
legatees.  This  was  a  provision  or  portion  to  the  son,  to  be  payable 
to  him  on  his  recovery,  when  he  would  begin  life  again :  Beech  v. 
Lord  St.  Vincent  {^\  Viscount  Banington  v.  Liddle(2),  Qenery  v. 
Loi'd  Fitzgerald  (3),  Jones  v.  Maggs  (4),  Trickey  v.  Trickey  (o), 
Middleton  v.  Lo8h(6). 

Mr.  Swanston,  in  reply : 

The  residuary  legatees  can  take  nothing  in  derogation  of  the  son 
if  he  had  recovered. 

But  for  this  codicil  the  son  would  have  taken  in  one  way  or  the 
other.  Upon  the  construction  of  the  whole  will,  the  residuary 
legatees  were  not  entitled  to  take  anything  unless  the  son  died 
without  recovering;  and  the  primary  intention  was  that  the  son 
should  take  all  if  he  recovered. 

What  the  residuary  legatees  take  is  contingent,  construing  the 
whole  clause  together. 

The  Vicb-Chancellor  :  [  484  1 

The  question  is,  whether  the  accumulations  directed  in  this  will 
are  within  the  Act,  or  whether  they  come  within  the  exception  in 
the  2nd  section.  In  this  case,  the  testator  devoted  the  whole  of 
his  property,  real  and  personal,  for  the  benefit  of  his  only  son,  who 
was  of  unsound  mind;  and  it  was  his  wish,  that,  if  he  should 
recover,  he  should  be  put  in  possession  of  the  whole.  I  cannot 
hold  that  any  trust  for  accumulation,  directed  for  the  benefit  of  a 
son  of  the  testator  and  applicable  to  the  whole  property,  is  within 
the  exception  of  the  2nd  section.  The  2nd  section  of  the  Thellusson 
Act  applies  only  to  raising  portions,  and  the  entirety  cannot  be  a 
portion.  However  narrow  a  construction  some  of  the  cases  have  put 
on  this  section,  I  should  extend  its  operation  most  unwarrantably, 

(1)  84  R  R  398  (3  De  G.  &  Sm.  678).    (4)  89  R  R  693  (9  Hare,  606). 

(2)  95  R  R.  179  (2  D.  M.  &  G.  480).    (5)  41  R  R  125  (3  My.  &  K.  560). 

(3)  23  B.  B.  121  (Jac.  468).  (6)  Ante,  p.  318. 
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Wildes      if  I  should  hold  that  the  2nd  section  includes  a  trust  such  as 
Dav'ies.      this.    My  opinion,  therefore,  is,  that  the  trust  for  accumulation  is 
within  the  Act. 

As  to  the  income  of  the  copyhold  estates,  the  accumulation  having 
exceeded  by  ten  years  the  twenty-one  years  limited  by  the  Act : 
It  has  been  contended,  upon  the  construction  of  the  will,  that  the 
residuary  legatees  are  entitled  to  the  income  arising  from  the 
copyholds  and  personal  estate,  though  not  of  the  freeholds.  It  is 
necessary  to  look  to  what  the  testator  has  said  as  to  the  enjoyment 
of  the  property  by  the  son  and  the  residuary  legatees.  His  inten- 
tion was,  that,  if  the  son  recovered,  he  should  take  all,  and  the 
residuary  legatees  should  take  nothing.  The  statute  alone  raises 
the  question.  It  says,  that  the  income  directed  to  be  accumulated 
beyond  the  time  limited,  shall  go  to  and  be  received  by  such  person 
or  persons  as  would  have  been  entitled  if  such  accumulation  had 
not  been  directed.  If  I  could  find  in  the  will,  that  the  residuary 
legatees  could  take  anything  during  the  life  of  this  son,  I  might 
hold  the  legatees  to  be  entitled ;  but  as  I  find  that  they  are  not 
entitled  to  anything  during  the  life  of  the  son,  I  cannot  adopt  the 
view,  that,  if  during  the  life  of  the  son  the  Court  had  been 
[  *485  ]  ^applied  to  by  the  residuary  legatees  for  the  income  during  the 
excess,  it  would  have  given  it  to  them.  It  would  therefore  seem 
that  it  goes  to  those  who  would  have  been  entitled,  that  is,  as  to 
the  copyholds,  to  the  son  as  the  heir  of  the  testator.  This  point 
seems  to  me  to  be  one  of  great  difficulty. 

The  last  question  brought  before  the  Court  arose  upon  the  second 
of  the  two  legacies  in  the  second  codicil  to  Mr.  May.  The  question 
was,  whether  the  gift  of  the  second  sum  of  200Z.  was  to  be  taken  as 
annexed  to  the  office,  and  as  having  failed,  owing  to  Mr.  May's  never 
having  acted ;  or  whether  it  was  a  gift  irrespective  of  his  accepting 
the  office. 

Mr.  Letvin  was  in  support  of  Mr.  May's  claim. 

Mr,  Wigi'am  and  Mr,  F.  Webb,  contra. 

The  following  cases  were  cited  on  this  point:  Stackpoole  v. 
Haivell(l),  Hamson  v.  Rowley  (2),  Read  v.  Devayne8{s)y  Calvert  v. 
Sebbon  (4),  and  Cocker  ell  v.  -Barter  (6). 

(1)  9  E.  K.  200  (13  Vee.  417).       (4)  65  K.  E.  58  (4  Bear.  222). 

(2)  4  R.  E.  119  (4  Ves.  212).        (5)  28  E.  B.  181  (2  Euas.  585). 

(3)  3  Br.  C.  C.  95. 


[  ♦498  ] 
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SiUART,  V.-C.  said  (l)  that  the  general  rule  was,  that  where  there      Wildes 
was  a  legacy  given  to  *an  executor,  it  was  to  be  taken  as  annexed  to      da^viss. 
the  office,  and  was  only  to  be  paid  to  him  on  condition  that  he  [  22  L,  j.  ch. 
proved  the  will.     The  Courts  had,  however,  allowed  very  minute      ptiLi 
circumstances  to  take  cases  out  of  this  rule.     Here,  there  was  this 
peculiarity— there  was  a  legacy  given  to  J.  H.  May  in  case  the 
testator's  son  died  in  his  present  malady.    To  this  he  was  at  any 
rate  entitled.     Then  there  was  a  legacy  of  200L  given  just  above. 
Whatever  might  be  the  case  as  to  the  first  legacy,  if  it  stood  by 
itself,  he  thought  that,  putting  the  two  passages  containing  the 
gifts  together,  he  was  entitled  to  both. 


LEIGH  V.  BYRON  (2).  is^*. 

(1  Sm.  &  G.  486—489 ;  S.  C.  22  L.  J.  Ch.  1064;  17  Jur.  822 ;  1  W.  R.  407.)  ''l!!^' 

A  testator  gave  his  property  equally  among  all  the  children  of  his  late  y  V>*^' 

nephew  L.  who  should  be  living  at  the  testator's  decease,  and  who  should  ^  .  ^ '  * 
attain  twenty- one  or  many ;  and  if  but  one  such  child,  to  such  child  solely.  ^  ^™^  ^ 
Three  children  of  L.,  two  illegitimate  and  one  legitimate,  survived  the 
testator.  He  had  treated  all  three  as  being  equally  the  children  of  L.,  and 
they  were  generally  so  received :  Held,  that,  L.  being  dead  at  the  date 
of  the  will,  there  could  never  be  legitimate  "  children  "  to  answer  the 
description ;  and  that  the  gift  was  to  the  two  illegitimate  children,  as  well 
as  the  one  legitimate  child ;  but  that  the  case  would  have  been  different 
if  L.  had  been  living  at  the  date  of  the  will. 

The  question  in  this  case  arose  upon  the  construction  of  the  will 
of  Joseph  Allen. 

This  was  a  suit  by  John  Joseph  Leigh,  an  infant,  (by  his  next 
friend),  the  only  legitimate  child  of  John  Leigh,  against  the  sur- 
viving executor  of  the  will  of  Joseph  Allen,  and  also  against  the 
two  illegitimate  daughters  of  John  Leigh,  praying  for  the  administra- 
tion of  the  estate  of  the  testator,  and  a  declaration,  that,  according 
to  the  true  construction  of  the  testator's  will,  the  plaintiff  was 
exclusively  entitled  to  the  clear  residue  of  the  testator's  estate. 

The  testator,  Joseph  Allen,  by  his  will,  dated  the  2nd  of  October, 
1845,  after  giving  his  real  and  personal  estate  to  trustees  upon  the 
usual  trusts  to  convert  the  same  into  money,  and  after  bequeathing 

(1)  The  report  of  the  judgment  on  Chancellor  said.  The  two  reports  are 

this  point  in  1  Sm.  &  G.  486,  is  not  compared  upon  this  point  by  Cotton, 

quite  intelligible.     The  corresponding  lu  J,  in  the  case  ot  In  re  A j^phton  (ISSo) 

part  of  the  report  in  22  L.  J.  Ch.  497,  29  Ch.  D.  at  p.  897.— 0.  A.  S. 

498,  is  therefore  substituted  here,  as  (2)  In  re  H nmphr its  {1^9*3)24:01.  D. 

stating  more  coirectly  what  the  Vice-  691,  49  L.  T.  594. 
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Leigh  certain  pecuniary  legacies,  directed  that  his  trustees  should  stand 
Btron.  possessed  of  the  residue  of  those  trust  funds,  in  trust  for  and  to  and 
equally  between  and  amongst  all  and  every  the  children  of  his  late 
nephew,  John  Leigh,  son  of  his  sister  Elizabeth  Leigh,  who  should 
be  living  at  the  time  of  the  said  testator's  decease,  and  who  should 
attain  the  age  of  twenty-one  years  or  be  married ;  and  if  there 
should  be  but  one  such  child,  then  to  such  only  child  solely. 

The  testator  died  on  the  5th  of  August,  1850,  and  his  will  was 
proved  by  the  defendant  Byron,  who  was  the  surviving  trustee  and 
executor. 

John  Leigh  died  before  the  date  of  the  will,  on  the  27th  of 
July,  1884. 

John  Leigh  cohabited  with  one  Mary  Nicklin  for  many  years,  and 
had  three  illegitimate  children  by  her,  one  of  whom  died  in  infancy. 
The  two  surviving  illegitimate  children  were  the  defendants,  Mrs. 
Letitia  Pretty  and  Miss  Bachel  Ann  Leigh. 
[487]  In  September,  1838,  he  married  Mary  Nicklin,  and  after  the 

marriage  had  another  child,  the  plaintiff  John  Joseph  Leigh,  who 
now  claimed  the  whole  of  the  bequest. 

The  two  illegitimate  daughters  claimed  to  be  entitled  to  participate 
in  the  property  as  legatees  as  well  as  the  plaintiff,  under  the 
testator's  will. 

It  was  proved,  on  behalf  of  these  two  daughters,  that  they  had 
always  resided  with  their  father  and  mother,  and  that  they  had 
always  been  treated  by  their  parents  and  by  the  testator  as  the 
children  of  John  Leigh  equally  with  the  plaintiff.  It  also  appeared 
that  one  Jane  Jones,  by  her  will,  dated  the  18th  of  October,  1838, 
had  bequeathed  the  sum  of  lOOL  to  the  children  of  the  late  John 
Leigh,  the  testator's  nephew,  who  should  be  living  at  the  time  of 
her  decease,  to  be  divided  equally  amongst  them,  share  and  share 
alike.  This  will  having  been  proved  by  Joseph  Allen  the  testator, 
as  executor,  he  wrote  to  Mrs.  Mary  Leigh,  inquiring  as  to  the 
names  and  ages  of  her  late  husband's  children.  By  her  answer, 
Mrs.  Leigh  stated  that  there  were  three  children,  giving  their 
names  and  the  dates  of  their  respective  births.  The  testator 
thereupon  sent  the  interest  of  the  legacy  to  all  the  three  children, 
regularly,  up  to  the  time  of  his  death. 

The  testator  also  corresponded  with  the  two  defendants,  the 
illegitimate  daughters,  on  behalf  of  themselves  and  their  brother, 
the  infant  plaintiff,  showing  an  interest  in  their  welfare,  and  offering 
assistance  in  case  of  necessity. 
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Mr.  Daniel  and  Mr.  W.  D.  Lewis^  for  the  plaintiff,  submitted,       Lbior 
that  the  word  "  children  "  used  by  the  testator  piiim  facie  means       btboit, 
'^  legitimate  children."    There  must  appear  on  the  will  a  clear  and 
unmistakeable  intention  to  enable  illegitimate  children  to  take: 
Swaine  v.  Kennerley  (i),  and  Han-ia  v.  Lloyd  (2) ;  and  that,  as  no 
Buch  intention  *was  shown  in  this  will,  the  plaintiff  was  solely      [*488] 
entitled  as  the  only  child,  according  to  the  terms  of  the  will,  in  the 
event  of  there  being  one  child  only. 

Mr.  Malins  and  Mr.  J.  V.  Prior  contended,  that  a  word  importing 
plurality  could  only  be  satisfied  by  more  than  one,  that  is,  by  the 
children ;  so  that  the  two  illegitimate  children  must  be  included 
with  the  legitimate  child,  and  all  must  take  equally:  Oill  v. 
Shelly  (8). 

Mr.  Bacon  and  Mr.  Shehheare  for  the  trustee  and  executor. 

The  Vicb-Ghancellor  said : 

This  case  is  concluded  by  the  decision  in  QiU  v.  Shelly  (s).  The 
will,  on  its  face,  bears  evidence  that  the  testator  intended  his  gift 
not  for  one  child,  but  for  a  plurality  of  persons,  "  the  children 
of  my  late  nephew,  John  Leigh."  If  there  is  a  class  of  persons 
who,  and  who  alone,  answer  that  description ;  and,  moreover,  if  it 
appears  that  the  testator  has  dealt  with  these  children  as  a  class,  I 
have  no  choice.  There  seems  no  proper  mode  of  getting  rid  of  the 
plurality  of  the  word  **  children ; "  for,  John  Leigh  having  died 
previously  to  the  date  of  the  will,  leaving  one  legitimate  child  only, 
there  never  could  be  a  plurality  of  legitimate  children  to  answer  the 
description  of  **  children." 

When  it  appears  from  the  will,  that  a  gift  to  a  class  is  intended, 
and  it  is  proved  that  the  testator  has  spoken  of  persons  as  con- 
stituting that  class,  the  gift  to  those  persons  must  be  supported, 
if  the  intention  is  to  be  fulfilled. 

In  a  gift  to  the  children  of  a  living  person,  the  case  would  be 
different ;  for  it  might  be  that  legitimate  children  of  such  *a  person       [  *48»  ] 
might  come  into  existence,  who  would  answer  the  description  more 
accurately ;  but  this  cannot  be  the  case  where  the  person  to  whose 
children  the  gift  is  made  was  dead  at  the  date  of  the  will. 

(1)  12  R.  R.  269  (1  V.  &  B.  469).  (»)  34  R.  R.  106  (2  Russ.  &  My.  336). 

(2)  24  R.  R.  68  (T.  &  R.  310). 
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1868.  WEBSTER  V.   WEBSTER. 

*^^'  (1  Sm.  &  G.  489—502.) 

[A£Snned  on  appeal  as  reported  in  4  D.  M.  &  G.  437.] 


1863  TUDER  V.  MORRIS  (I). 

June  7,11.  ' 

(1  Sm.  &  G.  503—604 ;  S.  C.  22  L.  J.  Ch.  1051 ;  1  W.  E.  426  ;  21 L.  T.  0.  S.  150.) 

Btuabt, 

y,.0.  Upon  a  claim  by  a  mortgagee,  seeking  to  foreclose  an  estate  against  the 

r  508  ]  trustees  only  of  an  estate  in  remainder,  '*  in  trust  for  certain  persons 

therein  named  or  mentioned,'*  the  Couht,  under  15  &  16  Vict.  c.  86,  s.  42, 
r.  9,  required  that  the  cestuis  que  trust  should  be  made  parties,  or  that  an 
affidavit  be  produced  that  they  had  notice,  and  did  not  object  to  the 
proposed  decree. 

This  ^as  a  claim  by  two  mortgagees,  seeking  payment  of  2,000{. 
and  interest,  secured  upon  certain  hereditaments  in  the  county  of 
Carmarthen,  or,  in  the  alternative,  for  the  foreclosure  of  the  equity 
of  redemption  in  the  mortgaged  premises. 

The  claim  stated  that  the  hereditaments  in  question  had  been 
settled  to  such  uses  as  the  defendants,  John  Morris  and  Maria 
Eliza  his  wife,  should  jointly  appoint,  and,  in  default  of  appointment, 
to  the  uses  of  the  said  John  Morris  for  life,  with  remainder  to  the 
use  of  Mrs.  Morris  for  life,  remainder  to  the  use  of  two  trustees,  of 
whom  the  survivor  was  a  defendant,  and  their  heirs,  "  in  trust  for 
certain  persons  therein  named  or  mentioned  ; "  but  the  trusts  were 
not  further  stated  upon  the  claim,  nor  in  the  affidavit  filed  in 
support  of  the  claim. 

Mr.  and  Mrs.  Morris  had,  by  exercising  the  power  of  appointment, 
mortgaged  the  estate  to  a  mortgagee  for  securing  2,0002.  and 
interest.  The  plaintiffs  in  this  claim  of  foreclosure  were  the 
representatives  of  the  mortgagee. 

The  defendants  named  in  the  claim  were  Morris,  the  surviving 
trustee  of  the  settlement,  and  other  parties  who  had  interests  in  the 
real  estates;  but  the  persons  entitled  under  the  trusts  of  the 
ultimate  use  in  the  settlement  were  not  made  parties,  as  defendants 
or  otherwise. 

Mr.  Walker  and  Mr.  Sidebottom,  for  the  plaintiffs,  stated  the 
claim. 

The  Yice-Ghanoellor  suggested  that  the  persons  entitled  under 

(1)  Francis  v.  Harrison    (1889)  43      the  concluding    paragraph  of  vhich 
Ch.  D.    183,  59   L.   J.    Ch.  248,  61      Order  was  added  in  1893.— 0.  A.  S. 
L,  T.  667.     See  now  Order  XVI.  r.  8, 
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the  ultimate  trusts  were  parties  in  whoso  absence  it  would  be  unjust       Tudeb 
to  make  the  order  asked.  Moiuiis. 

Mr.  Walker  and  Mr.  Sidebottom  submitted  that  these  persons       [  B(M  ] 
were  not  necessary  parties  to  the  claim,  and  that  by  rule  9,  of 
section  42  of  the  15  &  16  Yict.  c.  86,   the  trustees  sufficiently 
represented  all  persons  beneficially  interested  under  the  trust. 
They  asked  for  a  sale. 

Mr.  E.  F.  Smith  appeared  for  the  defendants. 

Thb  Vice-Ghancellor  : 

The  persons  interested  in  the  ultimate  trust  declared  by  the 
settlement  have  a  right  of  redemption.  It  is  in  the  discretion  of 
the  Court  either  to  treat  the  trustees  as  representing  the  trust  or 
not  I  and,  in  exercise  of  that  discretion,  I  must  require  either  that 
those  persons  who  are  interested  in  the  trust  be  made  parties  to  the 
claim,  or  that  an  affidavit  be  produced,  to  the  effect  that  they  have 
had  notice  of  these  proceedings,  and  that  they  do  not  object  to  the 
decree  proposed  to  be  made. 

The  cause  must  stand  over  for  that  purpose. 

All  the  cestui  que  trusts  appeared  by  counsel  upon  the  adjourned      June  ii. 
hearing  of  the  claim,  and  a  decree  for  sale  was  made  in  presence  of 
all  parties  interested. 


ANSTEY  V.  HOBSON. 

(1  Sm.  &  G.  505.) 

The  guardian  of  an  infant  authorised  by  the  Court  under  the  Infants* 
I^operty  Act,  1830  (1  Will.  lY.  c.  65),  s.  17,  to  grant  leases  of  the  infant's 
estate  for  terms  of  years  exceeding  the  minority,  when  beneficial  to  the 
infant,  and  approved  by  the  Court 

An  estate  was  settled  to  Mr.  Anstey  for  life,  and  then,  subject  to 
a  jointare  to  Elizabeth  Anstey,  his  wife,  for  life,  arid  to  a  term  for 
Fecoring  it,  with  remainder  to  and  among  such  of  the  children  of 
the  marriage  as  should  attain  twenty-one  or  be  married  under  that 
age,  remainder  to  Mr.  Anstey  in  fee.  Mr.  Anstey  died  intestate, 
leaving  five  children  all  minors,  and  one  of  them  his  heir-at-law. 
Mrs.  Elizabeth  Anstey,  the  widow,  had  been  appointed  guardian, 
and  had  entered  into  agreements  for  leases  for  certain  parts  of  the 
estate  for  periods  extending  beyond  the  infancy  of  some  of  the 


1853. 
July  4,  ti. 

Stuabt, 

v.-o. 

[606  ] 
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anstkt      children,  subject  to  the  approval  of  the  Court.    The  leases  had  been 
HoBsoN.      certified  as  proper  by  the  Master's  report. 

Mr.  Howe  now  appeared  in  support  of  an  application  by  Mrs. 
Anstey,  by  petition,  to  confirm  that  report  under  the  1  Will.  IV. 
c.  65,  enabling  guardians  to  lease  with  the  approbation  of  the  Court. 
He  called  the  attention  of  the  Court  to  a  case  of  Ex  parte  Legh  (i). 
It  appeared  that  one  of  the  infants  was  the  heir-at-law  of  Mrs. 
Anstey. 

jviif  6.  The  Vice-Chancellor,  after  some  consideration,  having  examined 

the  evidence  and  the  draft  leases,  made  the  order  accordingly. 


1853. 
Juhji^  13. 

1855. 
March  23. 

Stuart, 
V.-C. 

[fi06] 


TATHAM  V.   PARKER  (Si). 

(1  Sm.  &  G.  506—517 ;  S.  C.  22  L.  J.  Ch.  903 ;  17  Jur.  929 ;  1  W.  E.  491  ; 
21  L.  T.  0.  S.  279.) 

The  discbarge  under  the  Insolvent  Debtors  Act,  of  one  whose  estate  was 
in  possession  of  sequestrators,  for  breach  of  an  order  for  non-payment  of 
money,  does  not  entitle  the  assignee  in  insolvency  to  discharge  the  seques- 
tration, although  it  discharges  the  person  of  the  insolvent. 
The  writ  of  sequesti'atiou  is  m  renif  and  not  in  personam. 
Bents  in  the  hands  of  sequestrators,  ordered  to  be  paid  to  mortgagees, 
who  had  been  prevented  by  the  sequestration  from  taking  possession,  and 
whose  title  was  found  under  examination  pro  inieresse  suo. 

This  was  the  petition  of  the  assignee  of  an  insolvent  debtor,  a 
defendant  in  this  suit,  against  whom  an  order  duly  registered  had 
been  obtained  for  payment  of  a  sum  of  money,  for  non-payment 
of  which  he  had  been  committed  for  contempt.  The  petition  asked 
that  a  sequestration,  under  which  sequestrators  were  in  possession 
of  the  real  and  personal  estate  of  the  insolvent,  might  be  discharged. 

The  question  was,  whether  the  sequestration  was  discharged  by 
the  discharge  under  the  insolvency.  By  an  order  made  in  this 
cause,  dated  the  16th  of  March,  1849,  the  defendant  Joseph  Parker 
was  ordered  to  pay  into  Court  the  several  sums  of  1,500/.,  1,000/., 
and  1,200/.  The  defendant  having  disobeyed  this  order,  an  attach- 
ment was  issued  against  him  for  the  contempt ;  and  he  was  arrested 
and  committed  to  prison  on  the  29th  of  August,  1849.  Under  an 
order,  dated  the  19th  of  December,  the  usual  writ  of  sequestration. 


(1)  74  E.  B.  120  (15  Sim.  445) ;  and 
now  the  powers  of  guardians  are  ex- 
tended by  the  Settled  Estate  Acts  and 
Settled  Land  Acts.— 0.  A.  S. 

(2)  Pratt  V.  Ininan  (1889)  43  Ch.  D. 


175,  59  L.  J.  Ch.  274,  61  L.  T.  760 ;  In 
re  Hoare  [1892]  3  Ch.  94,  61  L.  J.  Ch. 
541,  67  L.  T.45  ;  PresUm  v.  Tunhridge 
Wrlh  02^'a  I/onae,  Ltd,  [1903]  2  Ch. 
323,  72  L.  J.  Ch.  774,  88  L.  T.  53. 
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dated  the  22nd  of  December,  1849,  was  issued,  directed  to  certain  Tatham 
sequestrators,  whereby  they  were  authorised  to  enter  upon  the  pabkbb. 
real  estate  of  the  defendant,  and  to  receive  and  sequester  into  their 
hands  the  rents  and  profits  of  his  said  real  estate  and  his  personal 
estate,  and  to  detain  the  same  under  sequestration  until  the  defen- 
dant should  pay  the  several  sums  he  was,  by  the  order  of  the  14th 
of  March,  1849,  ordered  to  pay. 

The  sequestrators  entered  into  the  receipt  of  the  rents  of  the  defen- 
dant's real  estates,  and  into  the  possession  of  parts  of  his  personal 
estate. 

The  order  of  the  Court  of  the  14th  of  March,  1849,  was  registered 
in  May,  1850,  as  a  judgment,  in  the  Court  of  Common  Pleas,  under 
the  provisions  of  the  1  &  2  Vict.  c.  110. 

The  defendant  Parker,  being  in  custody  under  the  attachment,  [  607  ] 
presented  his  petition  for  discharge  to  the  Court  for  the  Belief  of 
Insolvent  Debtors  on  the  27th  of  May,  1850.  The  sums  of  1,500Z., 
1,000Z.,  and  1,200Z.,  for  non-payment  of  which  he  was  in  custody, 
were  duly  entered  in  his  schedule  of  debts;  he  was  discharged 
according  to  the  provisions  of  the  Act  for  the  Belief  of  Insolvent 
Debtors  on  the  20th  of  August,  1850.  Mr.  Bichard  GrifiBn,  the 
petitioner,  was  duly  appointed  assignee  of  the  estate  and  effects  of 
the  insolvent. 

The  sequestrators  continued  in  the  receipt  of  the  rents  and 
profits  of  the  real  estates  of  the  defendant,  and  also  in  the  posses- 
sion of  the  personal  estate  after  the  insolvency  and  discharge  of 
Joseph  Parker. 

Mr.  Griffin,  the  assignee,  by  this  petition,  after  stating  the  above 
circumstances,  prayed  that  the  writ  of  sequestration  might  be  dis- 
charged, and  that  the  sequestrators  might  deliver  up  to  the  peti- 
tioner, as  the  insolvent's  assignee,  possession  of  the  real  and  personal 
estate  and  property  of  the  insolvent ;  and  that  they  might  account 
for  and  pay  over  to  him  all  rents  and  profits,  and  all  other  monies 
possessed  or  received  by  them  as  such  sequestrators. 

Mr.  J.  V.  Priorin  support  of  the  petition  [cited  Walker  y,Bell{l)]. 

Mr.  Russell  and  Mr.  Fleming  for  the  plaintiffs  [cited  Vunldeij       [  5ii  ] 
V.  Scribnor  (2)]  : 
All    monies   received     by    sequestrators    are    payable    to    the 
plaintiff  and  in   diminution   of  his  claim,  and   the  sequestrator 

(1)  17  E.  E.  174  (2  Madd.  25).  (2)  17  E.  E.  237  (2  Madd.  443). 
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Tatham  cannot  be  removed  until  the  defendant  has  paid  the  amount  for 
Pabkeb.  which  the  sequestration  has  issued.  Now,  it  is  not  in  the  power  of 
a  defendant,  by  any  act  of  his,  to  change  the  position  of  and  charges 
on  property.  The  assignee  of  the  insolvent  cannot  come  here  and 
claim  to  stand  in  a  position  better  than  that  of  the  debtor.  He  is 
entitled  only  to  the  sarplus  after  the  amount  for  which  the  seques- 
tration has  issued  has  been  paid,  and  to  nothing  more.  [They 
also  cited  Empringhani  y.- Short  (l),  and  JVUson  v.  Metcalfe  (2).] 
[512  ]  The  sequestration  was  in  aid  of  an  actual  charge,  and  not  merely 

of  the  order  of  the  Court. 

Mr,  Prior,  in  reply : 

*  *  The  sequestration  is  ancillary  to  the  process  of  contempt, 
and,  to  make  it  more,  is  contrary  to  the  principle  on  which  it  is  issued. 

The  Yicb-Chancellor,  at  the  conclusion  of  the  argument,  said, 
that  at  present  he  did  not  see  how  he  could  accede  to  the  view  that 
the  79th  sect,  of  stat.  1  &  2  Vict.  c.  110,  having  provided  for  the 
discharge  of  the  person  of  the  insolvent,  was  a  discharge  of  the 
sequestration.  He  could  only  read  the  section  as  referring  to  the 
discharge  of  the  person.  To  consider  it  as  applying  to  discharge 
the  estate  would  be  to  give  it  an  extraordinary  operation. 

July  13.      The  Vice-Chancellor  now  delivered  the  following  judgment  : 

[613]  This  petition  prays  that  the  writ  of  sequestration  against  the 

estate  of  the  defendant  Joseph  Parker  may  be  discharged ;  and  that 
the  sequestrators  may  be  ordered  to  deliver  up  to  the  petitioner,  as 
assignee  of  Parker  under  the  Insolvent  Debtors  Act,  the  possession 
of  the  real  and  personal  estates  in  their  custody  under  the  writ. 

The  defendant  Parker  being  in  prison,  under  an  attachment  for 
disobeying  an  order  of  the  16th  of  March,  1849,  for  the  payment 
into  Court  of  certain  large  sums  of  money,  the  writ  of  sequestration 
issued  against  his  estate  under  an  order  for  that  purpose,  dated  the 
19th  of  December,  1849.  In  May,  1850,  Parker,  being  still  in 
custody  under  the  attachment,  petitioned  for  his  discharge  under 
the  Insolvent  Debtors  Act,  and  on  the  20th  of  August,  1850, 
obtained  the  order  for  his  discharge,  and  all  his  estates  became 
vested  in  the  petitioner  as  assignee. 

It  has  been  contended,  that,  by  the  operation  of  the  79th  sect.  Of 
stat.  1  &  2  Yict.  c.  110,  the  adjudication  of  the  insolvent's  discharge 

(1)  64  B.  B.  378  (3  Hare,  4^2).  (2)  49  E.  £.  356  (1  Beav.  263,  268). 
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lias  discharged  not  only  his  contempt,  but  also  the  writ  of  sequestra-      Tathau 

tion.    The  words  of  the  section  are,  that  the  discharge  ''  shall  and      parkbr. 

may  extend  to  all  process  issuing  from  any  Court,  for  any  contempt 

of  any  Court,  ecclesiastical  or  civil,  for  non-payment  of  money." 

The  effect  of  the  discharge  is  said  to  be,  that  he  is  no  longer  liable 

to  pay  the  money  and  no  longer  in  contempt,  and,  therefore,  that 

the  writ  of  sequestration  has  no  longer  any  effect. 

The  discharge  mentioned  in  this  section  is  the  discharge  of  the 
person  of  the  insolvent  from  custody,  and  it  is  made  to  extend  to 
the  process  of  contempt,  in  order  that  his  person  may  be  free. 
For  this  purpose  it  discharges  the  attachment.  But  the  writ  of 
sequestration  is  issued,  not  as  a  part  of  the  process  of  contempt, 
but  after  the  process  of  contempt  has  been  exhausted  by  the  actual 
imprisonment  of  the  person  who  has  disobeyed  the  order  of  the 
Court.  It  is  a  writ  *of  execution  against  the  estate,  which  is  said  [  'bh  ] 
to  have  been  first  issued  by  the  Lord  Keeper  Bacon,  and  was 
resorted  to  by  reason  of  the  infirmity  of  the  process  of  contempt, 
which  is  merely  personal.  The  proceedings  on  the  writ  of  seques- 
tration are  in  rem  not  in  personam ;  and  there  seems  to  be  nothing 
in  the  language  of  the  section  referred  to  that  can  authorise  the 
construction,  that  the  estate  of  the  insolvent  is  to  be  freed  from  the 
effect  of  any  order  which  has  transferred  the  possession  of  it  without 
affecting  his  person.  On  the  contrary,  the  18th  and  19th  sects,  of 
the  same  statute  provide  for  the  manner  in  which  the  estate  is  to 
be  affected.  The  order  for  payment  of  the  money  in  this  case  was 
registered  pursuant  to  the  statute,  so  as  to  bind  the  estate. 

It  is  unnecessary  to  consider  whether  the  execution  of  the 
attachment  could,  under  the  16th  sect.,  be  considered  a  forfeiture 
or  extingaishment  of  the  charge  on  the  estate  created  by  the 
registration.  That  question  was  discussed,  but  not  decided,  by  Lord 
Lakgdale,  in  the  case  of  Wells  v.  Gihbs{\).  It  is  unnecessary  to 
consider  that  question  in  the  present  case,  because  the  writ  of 
sequestration,  by  its  own  proper  force,  affects  the  land  without  any 
registration. 

It  has  been  argued,  that  the  sequestration  only  puts  the  estate  in 
custodid  legis.  That  is  true.  But  the  writ  is  issued  at  the  suit  of 
the  plaintiff  and  for  his  benefit,  in  order  that  the  property  may 
under  a  subsequent  order  be  applied  in  payment  of  his  demand, 
and  it  prevails  against  any  subsequent  charge,  and  even  against  any 
prior  assurance  fraudulently  made  to  defeat  its  operation.    The 

(1)  3  Beav.  405. 
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principle  of  the  decision  in  Walker  v.  Bell  (i)  was,  that  the  property 
of  which  the  sequestrators  had  taken  possession  was  the  estate  of 
the  mortgagee,  and  not  of  the  defendant  whose  estate  was  ordered 
to  he  sequestrated. 

In  the  present  case,  the  assignee  who  presented  this  petition  took 
the  estate  as  the  insolvent  had  it,  subject  to  the  *writ  of  sequestra- 
tion, and  can  only  claim  it  after  the  purposes  for  which  that  writ 
was  issued  have  been  fully  answered.  The  petition,  therefore,  must 
be  dismissed. 


1855. 
March  23. 


[516] 


On  the  3rd  of  March,  1846,  before  the  institution  of  this  suit,  the 
defendant  Joseph  Parker  deposited  the  title  deeds  of  the  estates 
in  question,  situate  at  Loughborough,  with  the  Nottingham  and 
Nottinghamshire  Banking  Company,  as  a  security  for  his  banking 
account  with  them.  On  the  6th  of  December,  1854,  the  debt 
secured  by  this  deposit,  with  interest,  amounted  to  7182.  12$.  6d. 

On  the  21st  of  May,  1849,  being  after  the  institution  and 
registration  of  the  suit,  but  before  the  issue  of  the  sequestration 
after  mentioned,  the  defendant  Parker  made  a  legal  mortgage  of  the 
same  hereditaments  to  Mr.  Frederick  Collins  Noble,  for  securing 
200Z.  and  interest,  all  of  which  still  remained  due. 

Mr.  Noble  by  his  will  devised  the  mortgage  to  his  widow,  who, 
by  an  indenture,  dated  the  6th  of  January,  1866,  assigned  the 
mortgage  debt,  and  conveyed  the  mortgaged  hereditaments  to  the 
trustees  of  the  Banking  Company. 

This  suit  was  instituted  against  Parker,  to  establish  his  liability 
in  respect  of  certain  breaches  of  trust ;  and  the  order  of  the  16th  of 
March,  1849,  was  made,  requiring  him  to  pay  8,700/.,  certain  trust 
monies,  the  subject  of  the  suit,  into  Court ;  and,  for  contempt  of 
that  ordei',  the  sequestration  of  the  22nd  of  December,  1849,  issued, 
and  the  sequestrators  took  possession  of  the  estate. 

On  the  12th  of  January,  1866,  the  trustees  and  public  officer  of 
the  Bank  obtained  upon  petition,  ex  parte^  the  usual  order  to  be 
examined  pro  interesse  sue ;  and,  after  such  examination  before  his 
Honour's  Chief  Clerk,  he  certified  that  the  Banking  Company  were 
entitled  to  the  estates  as  legal  and  equitable  mortgagees,  and  that 
the  mortgage  monies  and  interest  remained  due  to  them. 

The  trustees  for  the  Banking  Company  now  presented  a  petition, 
praying  that  they  might  be  let  into  possession  of  the  mortgaged 
hereditaments,  and  that  the  sequestration  might  be  discharged  as 


(1)  17  B.  B.  174  (2  Madd.  21). 
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against  them,  and  that  the  sequestrators  might  be  ordered  to  pay  Tatham 
over  to  them,  in  part  discharge  of  their  debt,  the  rents  in  the  pabker. 
sequestrator's  hands,  after  the  payment  of  the  costs. 

Mr,  W.  Pearson  for  the  petitioners : 

*  *  JValker  v.  Bell  (i)  establishes  the  rule,  that  mortgagees 
are  entitled  to  the  back  rents,  under  circumstances  such  as  these. 
On  these  grounds,  the  petitioners  are  entitled  to  the  relief  asked  by 
their  prayer. 

Mr.  Fleming^  for  the  plaintiffs  in  the  cause,  admitted  that  the 
mortgagees  were  entitled,  as  from  the  order,  to  be  admitted  into 
the  possession  of  the  estate,  but  submitted  that  the  petitioners, 
being  mortgagees,  were  not  entitled  to  the  back  rents  as  against 
the  mortgagor  and  the  plaintiffs  in  the  suit  in  possession  by  the 
sequestrators  entitled  under  him.  He  submitted  that  WcUker  v. 
Bell  was  opposed  in  principle  to  the  whole  current  of  authority  on 
the  subject  of  the  right  to  back  rents  as  between  mortgagors  and 
mortgagees ;  *and  that  it  appeared  from  the  report  itself  to  have  [  *517  ] 
been  a  decision  upon  little  consideration. 

Thb  Vicb-Chancbllor  : 

Mortgagees  are  not  entitled  to  an  account  of  rents  received 
previous  to  their  obtaining  possession.  But  the  principle  of  the 
decision  in  Walker  v.  Bell  (i)  is,  that  sequestrators,  who  are  the 
officers  of  the  Court,  hold  the  rents  received  by  them,  not  exclu- 
sively on  behalf  of  the  plaintiff,  who  cannot  have  them  applied  for 
his  benefit  without  a  further  order  of  the  Court.  When  persons 
come  to  this  Court,  as  these  mortgagees  have  done,  and  show  the 
Court  that  they  are  and  have  been  rightfully  entitled  to  possession, 
which  the  sequestration  has  prevented  them  from  obtaining,  they 
are  entitled  to  the  possession,  and  also  to  the  rents  received  by  the 
sequestrators. 

Ordered  as  prayed. 

(1)  17  B.  R.  174  (2  Madd.  21). 
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^^7*^^*  On  clear  evidenoe  of  mistake,  a  marriage  eettlement  of  a  lady's  fortune, 

*'  '  reformed  by  striking  out  a  proviso  against  anticipation  of  her  separate 

[  ^^^  J  estate,  she  having  executed  it  on  a  representation  that  the  most  unlimited 

control,  over  both  principal  and  interest,  was  secured  to  her,  it  having  been 

agreed  before  the  marriage  that  she  should  continue  to  possess  the  same 

power  of  disposition  which  she  then  had. 

The  bill  in  this  case  was  filed  by  Emma  Matilda  Torre  against 
her  husband,  the  Bev.  Henry  Torre,  and  the  trastees  of  her  marriage 
settlement,  for  the  purpose  of  reforming  the  settlement  made  on 
her  marriage  with  Mr.  Torre,  by  expunging  the  clause  against 
anticipation,  as  having  been  inserted  contrary  to  the  intention  of 
the  plaintiff  and  her  husband.  Mrs.  Torre  had  been  married  in 
1829  to  a  gentleman  named  Dixon,  who  died  in  1838,  leaving  his 
widow  a  jointure  of  6002.  and  other  property,  to  which  she  was 
entitled,  together  with  some  property  of  considerable  value,  in  her 
own  right.  In  1850,  Mrs.  Torre,  being  at  Naples,  a  marriage  being 
in  contemplation  between  her  and  Mr.  Torre,  a  clergyman  of  the 
Church  of  England,  it  was  agreed  between  the  parties,  that  Mrs. 
Torre's  property  should  be  settled  to  her  separate  use,  free  from 
the  control  of  her  husband,  but  so  that  she  should  continue  to 
possess  over  it  the  same  power  of  disposition  which  she  then 
enjoyed.  Some  discussion  took  place,  in  which  it  was  suggested  as 
desirable,  that,  if  the  opportunity  should  present  itself,  Mrs.  Torre 
might  invest  a  portion  of  her  property  in  the  purchase  of  an  advow- 
son  for  Mr.  Torre.  About  the  end  of  February,  1850,  Mrs.  Torre, 
in  pursuance  of  the  arrangement,  wrote  to  her  sister,  Mrs.  Chandos 
Pole,  who  resided  near  Derby,  in  this  country,  informing  her  of  her 
intended  marriage,  and  requesting  her  to  apply  to  a  solicitor  in 
England  to  have  a  settlement  prepared  and  forwarded  to  Naples  for 
execution. 

In  her  letters  to  her  sister,  Mrs.  Torre  explained  to  her  that  she 
intended  to  reserve  to  herself  the  same  control  over  the  property 
which  she  then  possessed,  and,  in  the  course  of  her  correspondence, 
mentioned  her  intention  of  purchasing  a  living  for  Mr.  Torre. 
[  619  ]  In  order  to  carry  into  effect  her  sister's  wishes,  Mrs.  Chandos 

Pole  applied  to  Mr.  Simpson,  of  Derby,  and  directed  him  to  prepare 
a  settlement  in  conformity  with  the  instructions  of  Mrs.  Torre. 
Mr.  Simpson  accordingly  caused  a  settlement  to  be  prepared  and 
engrossed,  whereby  the  whole  of  the  property  of  Mrs.  Torre  was 
conveyed  to  trustees,   upon  trust  for  her  separate  use,  without 
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power  of  anticipation.  Mr.  Simpson  forwarded  the  settlement  to  Tobrb 
Mrs.  Torre  at  Naples,  together  with  the  following  epitome  :  "  That  tobbb. 
the  trustees  shall  stand  possessed  of  the  eaid  trust  funds,  upon 
trust,  during  the  life  of  Mrs.  Dixon,  to  pay  to  her  the  interest, 
dividends,  and  jointure,  as  she  shall,  by  draft,  cheque,  or  other 
writing  signed,  direct ;  and,  if  she  give  no  direction,  to  pay  the 
same  to  her  for  her  sole  and  exclusive  use,  and  not  subject  to  the 
debts  and  engagements  of  her  husband." 

With  this  epitome,  Mr.  Simpson  also  wrote  a  letter,  in  which  he 
stated  "  that  Mrs.  Dixon  will  have  the  most  unlimited  control  both 
over  the  principal  and  interest  proposed  to  be  secured  to  her." 

On  the  12th  of  April,  1850,  the  settlement,  which  had  been 
engrossed  and  sent  by  'Mr.  Simpson,  was  executed  by  Mrs.  Dixon 
and  Mr.  Torre.  There  was  no  professional  adviser  to  explain  to 
them  the  effect  of  it. 

On  the  18th  the  marriage  was  solemnised,  and  in  the  October 
following  they  returned  to  England.  Mrs.  Torre,  being  anxious  to 
purchase  an  advowson  for  her  husband,  in  July,  1851,  entered  into 
communication  with  her  solicitor,  Mr.  Shield,  for  that  purpose; 
when  she  was  informed  by  that  gentleman,  that,  by  the  clause 
against  anticipation  in  the  settlement,  she  was  restrained  from 
making  any  disposition  of  the  principal  monies  except  by  will. 

This  bill  was  shortly  afterwards  filed. 

Mr.  Lee  and  Mr.  Smythe  for  the  plaintiff: 

It  was  ^clearly  shown  that  the  clause  against  anticipation  had  [  *520  ] 
been  introduced  into  the  settlement  by  mistake.  There  could, 
therefore,  be  no  doubt  of  the  jurisdiction  of  the  Court  to  grant  the 
relief  asked  :  Duke  of  Bedford  v.  Marquis  of  Abercorn  (i).  Marquis 
of  Exeter  v.  Marchioness  of  Exeter  (2).  There  was  no.dijBiculty  in 
this  case,  because  the  settlement  made  no  provision  for  children. 

Mr.  Selioyn,  for  the  husband,  was  about  to  address  the  Courti 
when  the  Vige-Chancellor  said,  he  did  not  think  he  ought  to  hear 
the  husband  on  this  question,  in  which  he  had  or  ought  to  have  no 
interest. 

Mr.  Daniel  and  Mr.  Bazalgette,  for  the  trustees,  submitted  that 
the  Court  would  not  interfere  by  striking  out  these  clauses  uniformly 
inserted  in  every  settlement  prepared  under  the  sanction  of  the 

(1)  43  E.  E.  200  (1  My.  &  Cr.  312).  (2)  45  R.  E.  267  (3  My.  &  Cr.  321). 
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ToBBB       Court.    The  Court  was  not  bound  to  grant  this  relief,  which  was 
ToBRB,       discretionary.     *     *     * 

The  Vice-Chanobllor  : 

This  bill  is  filed  by  a  married  lady,  for  the  purpose  of  obtaining 
relief  upon  a  principle  of  equity,  well  understood  and  frequently 
acted  on.  The  plaintiff  asserts  that  her  power  over  her  separate 
estate  is  controlled  by  her  marriage  settlement,  contrary  to  her 
intention  and  expressed  wish,  prior  and  down  to  the  time  when  she 
contracted  her  marriage,  and  contrary  to  the  representation  made 
[  *52i  ]  to  her,  on  the  faith  of  which  she  executed  the  deed.  If  it  is  *shown 
that  words  have  by  mistake  been  introduced  into  the  settlement 
contrary  to  her  intention,  it  is  the  right  of  the  plaintiff  to  have  that 
mistake  corrected  and  those  words  struck  out,  and  to  have  the 
settlement  made  conformable  to  what  was  the  agreement  and 
intention  of  the  parties  when  they  executed  it.  In  my  opinion, 
there  is  clear  evidence  of  the  intention  of  the  plaintiff,  and  of 
mistake  and  miscarriage  in  giving  effect  to  it.  This  lady,  at  the 
time  the  instructions  were  given  for  the  settlement  upon  her  second 
marriage,  was  entitled  to  considerable  property.  Her  intended 
husband  had  none,  or  at  least  none  that  he  intended  to  settle  ;  and 
she  wrote  to  her  sister,  who  was  in  England,  requesting  a  settle- 
ment to  be  prepared,  but  explamed  that  her  wish  was,  to  reserve  to 
herself  the  same  power  of  disposal  over  her  property,  which  she 
then  had,  free  from  marital  control.  The  sister,  Mrs.  Pole,  con- 
sulted a  solicitor,  and  explained  to  him  in  writing  the  plaintiff's 
wishes.  Mr.  Simpson  had  a  settlement  prepared,  containing  a 
restriction  on  anticipation,  which  lie  caused  to  be  engrossed  and 
sent  to  Naples,  and  with  the  engrossment  an  epitome,  and  also  a 
letter,  to  the  plaintiff,  at  Naples,  in  which  letter  he  explained  to  the 
plaintiff  the  nature  of  the  settlement  so  sent,  viz.  that  she  would 
have  unlimited  control  over  both  the  principal  monies  and  the 
interest  to  be  secured  to  her.  This  was  Mr.  Simpson's  own  descrip- 
tion in  writing  of  the  settlement  prepared  by  him,  in  obedience  to 
the  plaintiff's  instructions  communicated  by  Mrs.  Pole.  But  it  is 
clear  that  her  unlimited  control  over  the  principal  and  interest  is 
quite  inconsistent  with  the  clause  against  anticipation,  which  was 
introduced  by  Mr.  Simpson.  It  was  also  inconsistent  with  the 
epitome,  which  made  no  mention  of  the  clause  against  anticipation. 
The  settlement  therefore  was  not  prepared  in  the  manner  intended. 
It  is  said,  indeed,  that  the  clause  restraining  anticipation  is  a 
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most  proper  one,  and  is  usually  inserted  in  marriage  settlements 
directed  by  the  Court;  and  that,  moreover,  it  originated  ♦in  the 
suggestion  of  Lord  Thurlow.  This  may  be  very  true,  but  it  was 
nevertheless  quite  competent  for  the  plaintiff,  a  lady  of  mature  age, 
to  refuse  to  submit  to  the  restraint  imposed  by  that  clause. 

Upon  the  evidence,  I  think  it  is  quite  clear  her  intention  was  to 
reserve  to  herself  the  complete  control  over  the  capital ;  and  it  is 
equally  clear  that  this  clause  defeats  that  intention.  The  plaintiff 
is,  therefore,  entitled  to  have  the  settlement  rectified,  and  made 
conformable  to  her  instructions  to  her  sister.  There  must  be  a 
declaration  to  that  effect. 


TORUE 

t, 

TOBRB. 
[  •622  ] 


MINER  V.   BALDWIN  (i). 

(1  Sm.  &  G.  522—528 ;  S.  C.  17  Jur.  823.) 

A  testator  gave  an  annuity  of  250/.  to  his  widow,  and  directed  that  a 
competent  part  of  his  money  should  be  invested,  to  the  intent  that  the 
widow  might  receive  the  annuity  **  out  of  the  interest,  dividends,  proceeds, 
and  produce ''  thereof,  and  as  to  the  money  invested  to  secure  the  annuity 
from  and  after  her  decease  and  in  the  meantime  subject  thereto,  and  as  to 
his  residuary  personal  estate  the  testator  gave  the  same  to  the  plainti£Ps : 
Held,  that  the  annuity  was  a  charge  on  the  capital ;  and  that,  the  assets 
being  deficient,  the  executors  had  properly  paid  the  annuity  out  of  the 
capital. 

The  testator  Richard  Baldwin,  by  his  will,  after  giving  a 
messuage  and  hereditaments  to  his  wife  for  life,  with  remainder 
to  his  nephew  Richard  Baldwin  (a  son  of  the  testator's  brother 
James  Baldwin)  in  fee,  disposed  of  his  personal  property  in  the 
following  terms :  '*  And  as  to  my  personal  estate,  which  principally 
consists  of  money  on  mortgage  or  on  other  securities  and  debts 
owing  to  me,  I  dispose  thereof  as  follows,  that  is  to  say,  I  give  and 
bequeath  *to  my  said  wife  Mary  Baldwin  or  her  assigns,  for  her 
life,  one  annuity  or  yearly  sum  of  250L,  to  be  paid  half  yearly,  on 
the  25th  of  March  and  the  29th  of  September  in  every  year,  the 
first  payment  thereof  to  begin  and  be  made  on  such  of  the  said 
days  as  shall  first  happen  after  my  decease;  and  for  securing  the 
due  and  regular  payment  thereof  to  my  said  wife  or  her  assigns,  I 
direct  that  a  competent  part  of  the  money  I  shall  die  possessed  of, 
and  which  shall  have  been  laid  out  or  invested  at  the  time  of  my 
decease  or  otherwise,  shall,  with  the  consent  of  my  said  wife,  be 
placed  or  laid  out  in  the  names  of  my  executrix  and  executor,  on 

(1)  See  now  Carmichael  v.  Qee  (1880)  6  App.  Ca.  588,  49  L.  J.  Ch.  829, 
43  L.  T.  227. 

80—3 


1853. 
July  21. 

Stuart, 
V.-C. 

[  622  ] 


[  •523  ] 


468  1853.    CH.     1  SM.  &  G.  528—524.  [b.r. 

MiNSB  any  other  secarities  or  security,  or  in  the  public  funds,  to  the 
Baldwin,  i^^tent  that  my  said  wife  may  during  her  life  receive  the  annuity  as 
it  shall  become  due  out  of  the  interest,  dividends,  proceeds,  and 
produce  of  the  money  to  be  so  continued  at  interest  or  laid  out  or 
invested  as  aforesaid.  And  I  give  and  bequeath  to  my  said  wife 
Mary  Baldwin  the  sum  of  l,000i.,  for  her  own  use,  being  the  same 
sum  I  received  on  account  of  her  fortune ;  and  I  direct  the  same  to 
be  paid  to  her  within  twelve  calendar  months  after  my  death,  with 
lawful  interest  for  the  same,  to  be  computed  from  the  day  of  my 
decease.  And  I  also  give  and  bequeath  to  my  said  wife  the  sum  of 
1002.,  to  be  paid  to  her  immediately  after  my  death.  And  I  also 
give  and  bequeath  to  her  all  my  household  goods  and  furniture, 
plate,  linen,  china,  books,  household  stores  and  liquors  in  or 
about  my  dwelling  house  in  Toxteth  Park  aforesaid.  .  .  .  And  as 
for  and  concerning  all  such  sum  and  sums  of  money  as  shall  be 
placed  out  at  interest  for  securing  the  said  annuity  to  my  said  wife 
Mary  Baldwin  as  aforesaid,  from  and  after  her  decease,  and  in  the 
meantime  subject  to  the  said  annuity  or  yearly  sum  of  250/.,  and 
also  as  to  all  the  rest,  residue,  and  remainder  of  my  personal  estate 
that  shall  remain  after  payment  of  my  debts,  legacies,  funeral 
expenses,  and  the  charges  of  proving  and  executing  this  my  will, 
[  *524  ]  from  the  time  of  my  decease,  ''1  give  and  bequeath  the  same  unto 
all  and  every  the  child  and  children  of  my  said  brother  James 
Baldwin." 

The  testator  died  on  the  6th  of  June,  1810,  without  having 
revoked  or  altered  his  will ;  and  Mrs.  Mary  Baldwin,  his  widow, 
and  Samuel  Johnson,  proved  the  will  on  the  23rd  of  June,  1810. 
Mr.  Samuel  Johnson  afterwards  died. 

This  was  a  suit  by  the  children  and  representatives  of  the 
children  of  James  Baldwin,  entitled  to  the  general  residue  of  the 
testator's  will,  against  Mrs.  Baldwin  and  the  personal  representa- 
tives of  Mr.  Johnson.  The  bill  contained  statements  to  the  above 
efifect,  and  that  the  executrix  and  executor  had  paid  the  legacies 
given  by  the  testator  payable  either  immediately  or  at  the  end  of 
twelve  months  after  the  testator's  decease ;  and  that  the  fund  which 
they  had  set  apart  to  answer  the  annuity  payable  to  Mrs.  Baldwin 
was  insufScient  to  produce  an  income  sufficient  to  answer  the 
annuity,  but  that  the  coiyus  of  the  fund  so  set  apart  had  been 
exhausted  in  answering  the  annuity ;  and  the  plaintiffs  sought  the 
usual  decree  for  the  administration  of  the  testator's  estate,  and  a 
declaration  by  the  Court  that  Mrs.  Baldwin  and  Mr.  Johnson  had. 
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under  the  circumstances  stated,  admitted  assets  -of  the  testator       Miner 

come  to  their  hands  sufficient  for  the  investment,  pursuant  to  the     Baldwin. 

trust  of  the  testator's  mil,  of  a  fund  producing  annual  dividends 

or  income  equal  to  the  amount  of  the  annuity  of  250Z.,  and  also  for 

the  payment  of   the  testator's  debts,  funeral  and  testamentary 

expenses,  and  the  pecuniary  legacies  given  by  his  will ;  and  that 

the  defendant  Mrs.  Mary  Baldwin,  and  the  personal  representatives 

of  Mr.  Johnson,  might  be  ordered  out  of  his  assets  to  purchase  a 

sum  of  8,888Z.  6«.  8d.  Bank  8  per  cent.  Consolidated  Annuities, 

producing  an  annual  income  of  250Z.,  to  be  held  upon  trust  for 

securing  the  payment,  out  of  the  dividends  thereof,  of  the  annuity 

of  250/.  to  Mrs.  Baldwin  during  her  life,  and  then  upon  trust  for 

the  persons  to  whom  the  fund  directed  to  be  invested  for  securing 

the  said  annuity  was  given  by  the  testator  *af ter  the  death  of  Mrs.       [  -525  ] 

Mary  Baldwin.     The  bill  also  sought  a  declaration,  that,  according 

to  the  true  construction  of  the  testator's  will,  all  his  money  on 

mortgage  or  other  securities,   including  personal  securities,  was 

charged  with  and  made  primarily  applicable  to  the  investment  of  a 

fund  producing  dividends  to  the  amount  of  the  annuity  of  250/. ; 

and  that  the  defendants  might  be  ordered  to  make  good  such  a 

fund  as  might  have  been  invested  for  the  purpose  of  producing,  out 

of  the  dividends  and  interest  thereof,  an  annuity  of  250/.  if  the 

assets  of  the  testator  had  been  applied  according  to  such  declaration ; 

and  also  for  a  declaration  that  the  capital  of  the  fund  directed  to  be 

appropriated  for  securing  the  annuity  ought  not  to  be  retained  by 

Mrs.  Baldwin  in  payment  of  the  annuity  to  her. 

By  a  decree,  dated  the  16th  of  July,  1846,  a  reference  was  made 
to  the  Master,  to  take  the  account  of  the  personal  estate  of  the 
testator,  with  usual  directions. 

The  Master,  having  taken  the  accounts  as  directed,  made  his 
report,  dated  the  2nd  of  March,  1858,  and  thereby  certified,  that 
the  result  of  the  account,  so  far  as  related  to  the  defendant  Mrs. 
Baldwin,  was  as  follows :  That  she  had  received  personal  estate 
of  the  testator  (not  specifically  bequeathed)  to  the  amount  of 
2,470/.  8«.  10^/.,  and  paid  or  was  entitled  to  be  allowed  on  account 
thereof  sums  to  the  amount  of  2,468/.  14«.  Id.,  leaving  a  balance 
of  6/.  98.  9d.  due  from  her  on  that  account.  And  the  Master  also 
certified,  that,  on  the  result  of  the  account,  so  far  as  it  related  to 
Mr.  Johnson,  a  balance  was  due  to  his  estate  of  6/.  9s.  The  Master 
also  found,  that  all  the  legacies  given  by  the  testator's  will  had 
been  paid ;  and  that  the  annuity  of  250/.  thereby  given  to  Mrs. 
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MiNBE       Baldwin  for  life. was  paid  to  her  in  full,  up  to  and  including  the 

Baldwin.     29th  day  of  September,  1845 ;  and  that  in  respect  of  such  annuity 

£>he  had  since  retained  out  of  the  testator's  personal  estate  come 

to   her  hands  the  sum  of  422^  8^.   Id,,  leaving  a  balance  of 

[  *526  ]      1,327/.  11«.  lid.  then  remaining  *due  to  her  in  respect  of  her 

annuity  down  to  and  including  the  29th  day  of  September,  1852. 

It  thus  appeared  that  the  sum  retained  to  answer  Mrs.  Baldwin's 
annuity  was  insufficient  for  that  purpose ;  and  that  there  would  be 
no  residue  on  her  death. 

Tlie  cause  now  came  on  for  further  directions. 

Mr.  Ihi4S8eU  and  Mr.  Cankrien,  for  the  plaintiffs,  [contended 
that  the  annuity  was  not  a  charge  on  the  co^yiis  of  the  testator's 

estate]. 

Mr.  FAmsley  and  Mr.  Kenyon  for  the  defendants : 

[527]  *     *     The  annuity  is  charged  on  all  the  personalty,  and  not 

merely  on  the  income  of  the  fund  set  apart  as  a  security  for  its 
due  payment.  [They  cited  Farmer  v.  Mills  (i),  Arnold  v.  Arnold  (2), 
May  V.  Bennett  (s),  Dawson  v.  Hearn  (4),  Wnght  v.  CaUendei'  (5)» 
Croly  V.  Weld  («),  Wroughton  v.  Colquhotm(7),  and  other  cases.] 

Mr.  Rnssell,  in  reply. 

The  Yicb-Chamoellob  said : 

This  is  a  case  of  considerable  difficulty.  But  the  gift  of  the 
capital  sum  to  secure  the  annuity  is  in  such  terms  as  make  it 
impossible  to  sustain  the  plaintiff's  claim. 

The  annuity  of  2502.  is  a  charge  upon  the  whole  personal  estate, 
and  not  a  mere  gift  of  the  income  of  a  certain  capital  sum.  There 
is  a  substantive  gift  of  the  annuity,  and  the  investment  is  expressly 
directed  merely  as  a  security  for  punctual  payment.  It  is  not.  the 
case  of  a  gift  for  life  to  the  annuitant  of  the  dividends  with  a  gift 
[  •528]  over  of  the  *capital ;  for  the  capital,  as  well  as  the  dividends,  must, 
if  necessary,  be  applied  to  pay  the  annuity.  The  gift  of  the  fund 
intended  to  secure  the  punctual  payment  of  the  annuity  is  a  gift 
only  of  the  residue  of  the  fund  after  providing  for  the  annuity. 
As  the  whole  fund  was  absorbed  in  making  good  the  payments  of 

(1)  28  E.  R.  14  (4  Russ.  86).  (5)  95  R.  R.  270  (2  D.  M.  &  G.  652). 

(2)  39  R.  R.  222  (2  My.  &  K.  374).  (6)  3  D.  M.  &  G.  993. 

(3)  25  R.  R.  72  (1  Russ.  370).  (7)  75  R.  R.  136  (1  De  G.  &  Sm.  357). 

(4)  32  R.  R.  295  (1  Russ.  &  My.  606). 
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the  annaity,  the  gift  over  fails.  It  is  not  like  Innes  v.  Mitchell  (i), 
the  case  of  co-ordinate  giffcs  of  the  annuity  and  of  the  capital, 
which  are  to  be  the  subject  of  apportionment.  It  is  like  Wright  v. 
CaUender  (2),  where  the  capital  is  apphcable  to  make  good  the 
payments  of  the  annuity,  so  far  as  it  will  extend.  The  residuary 
legatees,  therefore,  who,  if  the  assets  had  been  sufficient,  were  to 
have  taken  the  capital  as  well  as  the  general  residue,  have  no  right 
to  relief.    There  was  no  misapplication  of  the  assets. 

The  widow,  who  was  the  annuitant  as  well  as  executrix,  being 
also  legatee  of  the  1,000Z.  and  600L,  has  done  nothing  which 
amounts  to  an  admission  of  assets  for  the  benefit  of  the  plaintiffs, 
who  are  residuary  legatees.  On  the  contrary,  her  conduct  showed 
that  deficiency  of  assets  which  is  established  by  the  accounts  as 
stated  in  the  Master's  report, — a  deficiency  under  which  she  is 
herself  a  sufferer. 

The  bill  must  be  dismissed,  but  without  costs. 


MlHBB 

V. 

Baldwik. 


STANTON  V.  TATTERSALL(3). 

(1  Sm.  &  G.  529—534 ;  S,  C.  17  Jur.  967  ;  21  L.  T.  0.  S.  «33 ;  1  W.  E.  502. 

It  18  a  xnisdescription  in  particulars  of  sale  to  describe  a  house  as  No.  58, 
Fall  Mall,  opposite  Marlborough  House ;  where  the  house  was,  in  fact,  not 
iu  Pall  Mall,  but  was  situate  behind  No.  57,  Pall  Mall,  having  an  entrance 
with  a  door,  which  for  many  years  bore  the  designation  of  No.  58,  and  a 
separate  passage,  about  sixty-five  feet  long,  and  three  feet  eight  inches 
wide,  across  the  ground  floor  of  No.  57,  between  the  basement  and  upper 
stones  of  No.  57  :  Held,  that,  the  particulars  having  indicated  no  peculiarity 
in  the  access  to  the  house,  and  the  objection  on  this  point  having  been 
taken  as  soon  as  it  was  known,  the  purchaser  was  entitled  to  have  the 
contract  rescinded. 

This  was  a  suit  by  a  purchaser  seeking  to  rescind  an  agreement 
to  purchase  an  edifice,  No.  58,  Pall  Mall,  against  vendors  who  had 
sold  the  property  at  auction.  The  plaintiff  insisted  that  the  con- 
tract ought  to  be  rescinded,  on  the  ground  of  misdescription  in  two 
particulars :  first,  that  the  house  thus  described  was  not  in  Pall 
Mall  at  all ;  and,  secondly,  that  there  was  no  sufficient  access  to  the 
house,  in  accordance  with  the  description. 

The  defendants,  Richard  Tattersall  and  George  Herbert  Lewin, 


1853. 
July  21. 

Stuart, 
»lV..C. 

[629] 


(1)  1  Ph.  710 ;  varied  on  rehearing, 
2  Ph.  346.  As  to  apportionment  in 
these  cases  see  now  Wroiighton  v. 
Colquhoun,  75  R,  R.  136  (1  De  G.  & 
Sm.    357),   and  the  later  cases  there 


noted.— O.  A,  S. 

(2)  95  R  R.  270  (2  D.  M.  &  G.  652). 

(3)  Torrance  v.  Boltwi  (1872)  L.  R. 
14  Eq.  124;  aff.  L.  R.  8  Oh.  118,  42 
L.  J.  Ch.  177,  27  L.  T.  738. 
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BTAHtoN     offered  the  premises  in  question  in  the  cause  for  sale  by  auction,  at 
TATTimsALL.  the  Auction  Mart,  on  the  20th  of  April,  1852,  with  the  following 
description : 

**  Particulars.  A'^freehold  estate,  being  No.  58,  on  the  north  side 
of  Pall  Mall,  opposite  Marlborough  House,  a  substantial  edifice, 
built  a  few  years  ago  by  an  architect,  who  showed  great  judgment 
in  planning,  whilst  he  spared  no  expense  in  the  erection  and  com- 
pletion of  his  pile  of  building ;  the  whole  arranged  in  suites  of 
chambers,  and  occupied  by  professional  and  other  gentlemen,  at  the 
following  moderate  rents.''  The  rentals  of  the  different  apartments 
were  added,  showing  a  total  rental  of  340/.,  with  a  particular  of 
taxes,  &c.,  paid  by  the  landlord,  amounting,  in  1852,  to  56/.  4«.  9d., 
leaving  a  net  rental  of  283/.  15^.  Qd,  By  the  printed  conditions  of 
sale,  a  deposit  of  10/.  per  cent,  on  the  purchase-money  was  to  be 
paid  to  Messrs.  Foster,  the  auctioneers;  and  the  vendors  were, 
within  seven  days  from  the  day  of  sale,  to  deliver  an  abstract  of 
their  title  to  the  purchaser  or  his  solicitor,  to  which  all  objections 
and  requisitions  were  to  be  made  in  writing,  within  fourteen  days 
after  the  delivery  of  the  abstract ;  and  all  objections  or  requisitions 
not  so  made  were  to  be  considered  as  waived. 
[  630  ]  The  8th  condition  was  in  the  following  words  :  That,  if  any  error 

or  mis-statement  shall  be  made  in  these  particulars,  the  same  shall 
not  annul  the  sale,  but  a  proportionate  allowance  (the  purchase- 
money  being  the  measure  of  value)  shall  be  made  by  the  vendors  or 
purchaser  as  the  case  may  require,  such  allowance  or  compensation 
to  be  ascertained  by  a  reference  in  the  usual  way. 

The  plaintiff,  Mr.  Stanton,  became  the  best  bidder  for  the  property 
at  the  sale  by  auction,  at  the  price  of  4,000/.,  and  he  thereupon 
paid  400/.  as  a  deposit,  and  signed  the  following  memorandum 
indorsed  on  one  of  the  particulars  : 

"  Auction  Mart,  April  20th,  1852. 
"  I  hereby  declare  I  have  bid  for  and  become  the  purchaser  of 
the  property  described  in  this  particular,  at  and  for  the  sum  of 
4,000/.,  and  have  paid  the  sum  of  400/.  by  way  of  deposit  and  in 
part  payment  of  the  aforesaid  sum  of  4,000/. ;  and  I  engage  and 
agree  to  complete  the  purchase  thereof  according  to  the  within 
conditions  of  sale." 

The  plaintiff,  by  his  bill,  stated  the  circumstances  above  set  out, 
and  submitted  that  the  representation  that  the  edifice  was  No.  58, 
Pall^  Mall,  and  was  opposite  Marlborough   House,  was  a  gross 
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misrepresentation,  and  was  calculated  to  and  did  mislead  him  as  to      Stanton 
its  position  and  eligibility  as  a  good  investment.     And  that  no  title  tattbbsall. 
whatever  had  been  shown  to  the  freehold  of  the  passage  or  right  of 
way,  or  to  the  soil  thereof. 

The  prayer  of  the  bill  was,  that  the  agreement  might  be  delivered 
up  to  be  cancelled,  and  that  the  deposit  might  be  repaid  with 
interest  at  51.  per  cent,  together  with  the  plaintiff's  costs  of 
investigating  the  title,  and  of  the  suit,  with  a  prayer  in  the  alter- 
native for  specific  performance  of  the  agreement,  with  compensation. 

Although  the  plaintiff  by  his  bill  stated  that  he  had  no  knowledge 
whatever  of  the  property  prior  to  the  sale,  beyond  the  representa- 
tion thereof  made  to  him  by  the  printed  particulars  and  conditions 
of  sale,  he  did  not  support  these  ^statements  by  any  evidence ;  but  [  *^3l  | 
they  were  not  contradicted  by  any  evidence  on  the  part  of  the 
defendants. 

From  the  evidence  of  the  auctioneer  and  others,  it  appeared  that 
the  property  in  fact  consisted  of  a  house  at  the  back  of  No.  57, 
Pall  Mall ;  that  No.  68  had  no  windows  or  frontage  towards  Pall 
Mall ;  that  it  communicated  with  the  street  only  by  a  passage, 
which,  for  30  ft.  of  its  length,  was  through  the  ground  floor  of 
No.  57,  which  was  the  only  means  of  access  to  No.  58.  This  passage 
was,  according  to  one  witness,  60  ft.  long ;  but  it  was  73  ft.  long 
according  to  other  testimony,  and  it  was  3  ft.  8  in.  wide,  and 
9  ft.  6  in.  high ;  it  was  formed  of  timber  on  the  top  and  one  side  ; 
the  floor  of  the  passage  was  of  stone  laid  upon  timber  beams ;  as 
to  which  it  was  deposed,  that  they  were  insufficient  to  support  any 
heavy  weight,  such  as  a  counting-house  safe  being  conveyed  along 
the  passage,  and  in  the  judgment  and  belief  of  the  surveyor  must 
at  all  times  be  subjected  to  casualties  from  fire.  It  also  appeared 
in  evidence,  that  the  cellars  of  No.  57  extended  under  this  passage, 
and  also  under  part  of  the  premises  described  as  No.  58. 

The  abstract  of  the  defendants*  title  was  delivered  to  the  plaintiff's 
solicitor  on  the  24th  of  April,  1852;  and  the  plaintiff's  observations 
and  requisitions  thereon  were  sent  to  the  defendants'  solicitor  on 
the  8th  of  May.  They  were  answered  on  the  15th  of  May.  The 
deeds  were  examined  on  behalf  of  the  plaintiff  with  the  abstract  at 
the  office  of  Mr.  Lewin,  one  of  the  defendants,  on  the  premises. 
No.  58,  on  the  5th  of  May,  1852.  These  requisitions  on  the  title 
in  no  way  referred  to  the  situation  of  the  house  or  the  passage,  or 
to  the  fact  that  the  house  did  not  front  the  street.  An  objection 
was  first  taken  on  the  12th  of  June,  1852,  by  the  purchaser,  that 
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Stanton  there  were  vaults  under  the  passage,  and  under  part  of  the  house 
Tattbesall.  described  as  No.  58,  Pall  Mall.  This  was  done  by  letter  by  the 
plaintiff's  solicitor,  stating  that  he  had  just  discovered  the  fact,  and 
inquiring  whether  the  vendors  were  in  a  position  to  convey  these 
[  •ssa  ]  vaults  or  cellars,  *and  insisting  that  the  purchaser  had  bought  not 
only  the  right  of  way,  but  also  the  soil  of  the  passage,  and  the 
soil  under  the  building.  The  defendants*  solicitors,  in  an  answer, 
dated  the  16th  of  June,  1852,  stated,  that  there  was  no  allusion  to 
cellars  or  any  basement  story  in  the  particulars  of  sale,  that  the 
house  was  therein  described  by  floors,  and  insisting  that  the  vendors 
were  not  bound  to  convey  the  cellars  to  the  plaintiff. 

After  some  further  discussion  this  suit  was  instituted.  It  now 
came  on  to  be  heard. 

Mr.  Malins  and  Mr.  Steere  for  the  plaintiff: 

The  plaintiff  is  entitled  to  have  this  contract  rescinded. 

First.  The  description  in  the  particulars  of  sale  was  inaccurate, 
and  calculated  to  mislead,  and  in  fact  did  mislead  the  plaintiff.  It 
described  the  property  as  being  in  Fall  Mall,  whereas  it  had  only  a 
door-way  into  that  street.  The  description  was,  in  the  language  of 
the  Lord  Justice  Knight  Brucb,  in  Price  v.  Macaulay(l),  "  a  repre- 
sentation calculated  to  induce  a  belief  of  the  value  of  the  property 
not  warranted  by  its  nature  and  circumstances ; "  and  on  this  ground 
the  contract  is  void. 

[They  cited  Stetvart  v.  AUiston  (2),    Shackieton    v.    Sutcliffe  (3), 
and  Gibson  v.  D'Este  (4).] 
[538]  Secondly.    If  it  should  be   held  that  the  objection  as  to  the 

locality — that  the  house  is  not  in  Pall  Mall — is  not  tenable,  or  that 
that  objection  has  been  waived  by  the  plaintiff's  conduct,  the  objec- 
tion taken  immediately,  as  soon  as  the  plaintiff's  solicitor  knew  of 
it,  by  the  letter  of  the  12th  of  June,  1852,  that  no  title  had  been 
shown  to  the  soil  of  the  passage,  or  to  the  stories  over  it,  and  the 
soil  under  the  room  of  one  of  the  tenants,  must  at  least  prevail. 
As  to  that,  the  plaintiff  had  no  previous  knowledge,  and  that 
objection  was  never  in  any  way  waived;  and  the  title  to  the 
right  of  access  must  be  co-extensive  with  that  to  the  house.  An 
insecure  passage,  liable  to  the  decay  of  the  timber  beams  and  to 
casualties  from  the  occupiers  below,  was  a  thing  different  from  the 
kind  of  access  which  the  particulars  would  have  led  the  purchaser 

(1)  95  R.  B.  129  (2  D.  M.  &  G.  339,    (3)  75  E.  E.  216  (1  De  G.  &  Sm.  609). 
34H).  (4)  60  E.  E.  262  (2  Y.  &  C.  C.  C. 

(2)  15  E.  E.  81  (1  Mer.  26).        542). 
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to  expect.    This  misdescription  was  calculated  to  and  did  mislead      SrARToir 
the  purchaser.  Tattebsall. 

Mr.  Follett  and  Mr.  T.  Stevens  for  the  defendants  : 
The  description  of  the  property  in  the  particulars,  "  being  No.  58, 
on  the  north  side  of  Pall  Mall  "  is  accurate,  it  gives  the  name  by 
which  the  house  had  been  known  for  many  years ;  the  other  de- 
scriptive words  '*  opposite  Marlborough  House,"  are  also  accurate, 
for  it  opens  into  the  street  immediately  opposite  that  house.  The 
buyer  chose  to  purchase  without  inquiring  about  the  property 
further  than  as  to  its  value,  because  the  rental  is  stated  in  the  par- 
ticulars of  sale,  and  that  was  the  measure  of  the  price  he  paid. 
This  case  is  very  much  like  Wliite  v.  Brad8luiw(\),  heard  before  the 
late  Vice-Chancellor  *Parker,  on  the  17th  of  December,  1851,  where  a  [  ♦634  ] 
purchaser,  who  bought  a  house  as  No.  39,  Regency  Square,  Brighton, 
was  held  to  be  bound  to  complete,  because  that  number  was  the 
description  by  which  the  house  had  been  known,  though  in  fact  it 
was  situated  out  of  the  Square.  If  '*  The  Belle  Sauvage "  were 
described  as  **The  Belle  Sauvage,  Ludgate  Hill,"  which  is  its 
name,  though  it  stands  back  from  the  street,  and  if  it  were  sold  by 
that  description,  would  that  be  such  a  misrepresentation  as  would 
entitle  a  purchaser  to  rescind  his  contract?  The  purchaser  has, 
however,  waived  all  objection  on  this  ground  by  his  subsequent 
conduct.    In  Flint  v.  Wodin  (2),  there  was  a  waiver  of  this  kind. 

This  bill  asks  that  the  contract  may  be  rescinded,  but  that  is  not 
what  the  plaintiff  should  have  asked.  The  question  raised  as  to 
the  title  to  the  soil  under  the  passage  is  one  of  title,  and  that 
cannot  be  determined  except  upon  a  decree  for  performance  of  the 
contract,  with  the  usual  reference ;  and  then  the  question  will  arise 
as  one  of  title.     (They  also  cited  Blackloiv  v.  Latva  (3).) 

The  Vice-Ghancbllob,  without  calling  for  a  reply,  said  : 

The  question  which  I  have  to  consider  in  this  case  is  not  a  question 
of  title  at  all.  What  the  plaintiff  avers  as  the  substance  of  the  case 
is,  that  he  had  contracted  to  buy  certain  property,  and  that  what 
is  presented  to  him  and  is  proposed  to  be  conveyed  to  him  as  the 
property  which  he  has  purchased,  does  not  agree  with  the  descrip- 
tion given  in  the  particulars  of  sale  of  the  property  which  he 
contracted  to  buy.  There  are  two  particulars  in  respect  of  which 
a  misdescription  is  alleged. 

(1)  93  E.  R.  86  (16  Jur.  738).  (3)  62  R.  R.  11  (2  Hare,  40). 

(2)  69  R.  R.  602  (9  Hare,  618). 
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Stanton         Where  the  property  is  described  as  a  "  freehold  estate,  being  an 
Tattbrsall.  edifice  No.  58,  Pall  Mall,"  that  is  not  a  proper  description  of  a 
house  >yhich,  in  fact,  is  not  in  Pall  Mall,  but  is  behind  another 
house  situated  in  Pall  Mall. 
[  585  ]  But  if  the  question  merely  depended  upon  the  right  of  the 

plaintiff  to  have  the  contract  rescinded  on  that  ground,  I  think  that 
he  has  by  his  conduct  waived  that  right. 

The  auctioneer  who  sold  it  describes  it  in  his  affidavit,  which 
is  the  defendants'  evidence,  as  consisting  of  a  building  which  is 
situate  at  the  back  of  the  house  No.  57,  and  that  is  an  accurate 
description,  as  appears  from  the  model  which  has  been  produced 
in  Court.  The  case  of  White  v.  Bradshaw,  decided  by  the  late 
Sir  James  Parkbr,  could  not  govern  this  case;  and  if  the  pur- 
chaser had  at  once  taken  the  objection  as  to  the  misdescription  of 
this  house  as  being  in  Pall  Mall,  he  would  have  been  entitled  to 
avoid  the  contract  on  that  ground.  But  he  did  not  do  so — he  pro- 
ceeded to  investigate  the  title,  and  his  solicitor  examined  the  title 
deeds,  in  a  part  of  that  very  building  which  was  the  subject  of  the 
contract ;  and  I  think  it  is  now  too  late  for  him  to  ask  the  Court  to 
rescind  the  contract  on  that  ground. 

But  there  is  another  ground  on  which  this  contract  ought  to  be 
rescinded.  What  is  proposed  to  be  conveyed  to  the  plaintiff  as  a 
right  of  access  to  this  house,  which  is  not  in  Pall  Mall,  but  is 
behind  the  house  No.  57,  Pall  Mall,  is  a  right  of  way  consisting  of  a 
passage,  which  was  formerly  a  part  of  No.  57,  Pall  Mall,  and  that 
passage  and  access  to  the  house,  of  the  length  of  at  least  sixty  feet, 
is  described  in  the  evidence  as  thus  situated :  "  The  floor  of  the 
way  or  passage  is  the  timber  floor  of  the  house  No.  57,  in  which 
passage  is  laid  a  pavement  of  Yorkshire  stone ;  and  the  floor  of  the 
one  pair  story  of  No.  57  forms  the  ceiling  of  the  said  passage.  The 
stone  flooring  of  the  said  way  or  passage  is  supported  underneath 
on  a  timber  beam,  which  has  deflected  in  the  middle  of  its  bearings 
to  the  extent  of  two  inches  or  thereabouts  ;  and  which  beam,"  one 
of  the  witnesses  says,  "  in  my  judgment,  is  not  sufficient  to  support 
the  same  in  a  substantial  and  durable  manner;  and  which  said 
[  ♦636  ]  way  or  *passage  must  at  all  times,  in  my  judgment  and  belief,  be 
subjected  to  casualties  from  fire,  and  the  more  so  by  reason  of  the 
three  several  tenants  or  occupiers  of  the  messuage  No.  57,  and 
from  the  decay  of  the  timber  supports  which  sustain  the  said  stone 
flooring  ;  and  the  said  entrance  would  be  rendered  nearly  or  quite 
impassable  by  a  nre  happening,  either  in  the  basement  or  shop,  or 
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warehouse  behind,  forming  parts  of  the  house  No.  57."    It  is  also      Staktok 
said,  that  the  infirmity  of  the  props  of  the  passage  is  such  that  the  tattbbsall. 
weight  of  an  ordinary  counting-house  safe  carried  along  it  would 
probably  cause  it  to  give  way.     The  particulars  of  sale  do  not 
mention  any  peculiarity  as  to  the  access  to  the  house. 

The  house  not  being  in  Pall  Mall,  the  purchaser  is  at  least 
entitled  to  such  a  connexion  between  the  house  and  Pall  Mall,  and 
such  means  of  access  to  the  house,  as  may  be  reasonably  secure 
and  commodious.  It  is  said,  indeed,  that  in  the  abstract  of  title 
this  passage  is  mentioned  as  an  easement,  and  especially  as  an 
easement  to  pass  with  the  house.  But  that  is  not  enough,  where 
in  truth  the  purchaser  of  the  house,  in  order  to  reach  it,  must 
pass  through  part  of  another  house  by  way  of  easement,  without 
having  a  firm  soil  below,  and  where  he  is  to  have  above  him  the 
floor  of  the  room  of  the  other  house.  No  notice  whatever  having 
been  given  that  this  was  the  condition  of  the  access  to  the  house  in 
the  particulars  of  sale,  my  opinion  is,  that  this  contract  must  be 
rescinded,  on  the  plain  principle,  that  what  is  presented  to  the 
purchaser  as  the  subject-matter  of  his  contract  is  something  so 
different  from  what  must  be  understood  from  the  description  in  the 
particulars  of  sale.  There  must,  therefore,  be  a  decree  to  rescind 
this  contract,  but  it  must  be  without  costs,  and  the  deposit  must  be 
returned. 


SHAW  V.   THACKRAY  and  MOORE.         ^^^' 

Aov,  3. 
(1  SiD.  &  G.  537—540;  S.  C.  17  Jui\  1045;  22  L.  T.  0.  S.  115.)  

Although  the  Court  will  not  compel  performance  of  a  contract  obtained  yZc   * 

from  a  person  in  a  state  of  intoxication;    yet,  where,  after  a  contract         r  r^7*1 
fairly  entered  into  with  a  man  addicted  to  diinking,  to  sell  to  the  plaintiff         ^ 
leasehold  premises  for  735/.,  another  person,  with  notice  of  this  contract, 
within  a  few  days  prevailed  on  the  vendor  to  sell  and  execute  an  assign- 
ment thereof  to  him  for  760/.,  the  Court  decreed  specific  performance  of  the 
first  contract. 

This  was  a  suit  for  the  specific  performance  of  an  agreement  to  sell 
certain  leasehold  premises  at  Sheffield,  called  the  "  Claywood  Tavern  " 
beer-house. 

Upon  the  18th  July,  1851,  John  Thackray,  a  man  of  intemperate 
habits,  agreed  verbally  to  sell  the  premises  in  question  to  the 
plaintiff,  for  the  sum  of  7352.,  and  on  the  19th,  a  memorandum  of 
agreement  was  prepared  and  signed  by  both  parties. 

The  memorandum  of  agreement  was  as  follows :  "The  vendor 
agrees  to  sell  and  the  purchaser  to  buy,  for  the  term  of  99  years. 
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Shaw       all  those  premises,  &c.,  (fee,  now  in  mortgage  to  Mr.  Joseph  Rogers, 
Thackray.    *oi'  securing  7001.  and  interest,  subject  to  the  payments  of  the 
annual  ground  rent  of  6L,  and  the  observance  of  the  covenants  in 
the  leases : 

"  That  the  vendor  shall,  on  or  before  the  1st  September,  deliver 
to  the  purchaser  a  complete  abstract  of  title* 

"  That  the  vendor,  on  or  before  the  Ist  December,  shall,  on 
receiving  the  said  purchase  monies,  execute  a  proper  assignment  or 
assurance  of  the  said  premises  for  the  residue  of  the  said  term,  free 
from  all  incumbrances  except  as  aforesaid;  and  the  purchaser 
shall  pay  the  said  purchase  money  to  the  vendor." 

The  contract  was  drawn  up  by  and  at  the  ofl5ce  of  Mr.  Unwin,  a 
solicitor,  in  the  presence  and  at  the  request  of  the  plaintiff,  and  in 
the  presence  of  the  vendor  and  a  Mr.  John  Wilkinson,  an  estate 
agent  acting  on  his  behalf ;  and  a  deposit  of  152.  was  paid  by  the 
plaintiff  to  the  vendor. 

Upon  the  23rd,  the  defendant  Moore,  having  learned  from  Wil- 
kinson the  circumstances  of  the  sale,  shortly  afterwards  sent  for 
Thackray,  and  offered  him  760i.  for  the  said  premises,  and  recom- 
mended him  to  return  to  the  plaintiff  the  deposit ;  and,  in  com- 
[  •538  ]  pliance  with  such  advice,  Thackray  ♦called  on  the  plaintiff,  alleging 
that  he  was  drunk  on  the  occasion  of  the  agreement  of  the  19th, 
and  that  the  contract  was  void,  and  tendered  to  him  the  deposit 
of  15Z.,  which,  however,  the  plaintiff  declined  to  receive. 

On  the  28tli  of  July,  1851,  Thackray  executed  an  assignment  to 
Moore  of  the  residue  of  the  term,  and  a  memorandum  of  assign- 
ment was  registered  in  the  oflice  at  Wakefield  on  the  9th  of 
August  following ;  and,  at  the  request  of  Moore,  a  further  assign- 
ment was  executed,  and  a  memorial  thereof  registered  on  the  11th 
of  the  same  month. 

The  plaintiff  subsequently  applied  to  Thackray  to  complete  the 
contract  of  the  19th  of  July,  which  the  latter  refused  to  do ;  and, 
on  the  13th  of  December  the  plaintiff  served  a  notice  upon  Moore, 
informing  him,  that,  unless  he  would  join  in  an  assignment  of  the 
premises  to  him,  he,  the  plaintiff,  would  apply  to  a  court  of  equity 
for  relief.  Upon  the  23rd  of  December,  1851,  the  plaintiff  filed 
his  bill  for  a  specific  performance  of  the  agreement.  The  plaintiff 
died  shortly  afterwards,  and  a  bill  of  revivor  was  filed  by  his 
administrators  in  July,  1853. 

It  appeared  from  the  evidence  taken  in  the  cause,  that  Thackray 
was  a  man  of  intemperate  habits ;  that  on  the  19th  of  July,  1851, 
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and  for  a  fortnight  previously,  he  frequented  a  dram  shop  four  or        shaw 
five  times  a  day;  that,  on  these  occasions,  he  sometimes  drank    thackbat. 
rum  and  sometimes  ale,  that  he  drank  each  time  at  least  one  quart 
of  ale,  and  twenty  3d.  glasses  of  rum;  that,  on  the  day  of  the 
19th,  between  eight  and  half-past  nine,  he  drank  eight  3d.  glasses 
of  rum. 

It  was  proved  in  evidence,  that  the  defendant  Moore  was  aware 
of  the  previous  contract  with  the  plaintiff. 

Mr.  Malins  and  H.  Stevens  for  the  bill : 

In  this  case  it  is  not  suggested  there  was  any  contrivance  on  the 
part  of  the  plaintiff  to  procure  this  agreement  from  the  vendor  by 
improper  means.  It  is  true  the  vendor  was  a  man  of  intemperate 
*habits ;  but  the  mere  fact  that  the  vendor  was  intoxicated  when  [  *W5>  ] 
he  entered  into  the  agreement  is  no  reason  for  the  Court  refusing 
to  decree  specific  performance  of  the  agreement,  provided  there 
were  no  fraud :  Lightfoot  v.  Heron  (i). 

Mr.  J.  Russell,  and  Mr.  Speed,  for  the  defendant  Moore,  took 
certain  objections  to  the  agreement  as  uncertain. 

But,  secondly,  it  was  proved  that  this  vendor  was  an  habitual 
drunkard,  and  was  drunk  on  the  occasion  of  the  execution  of  the 
agreement.  Now,  without  imputing  any  contrivance  to  the  plain- 
tiff, it  was  quite  clear,  that,  in  a  case  of  this  kind,  a  court  of  equity 
will  not  assist  a  plaintiff:  Cragg  v.  Holme  (2), 

The  Vicb-Chancbllor  : 

The  real  defendant  is  Moore,  who,  by  a  subsequent  agreement, 
claims  as  a  purchaser  from  Thackray,  and  alleges  that  the  agree- 
ment with  the  plaintiff  was  not  binding,  by  reason  of  Thackray's 
incapacity.  As  to  the  defence  on  the  ground  of  uncertainty  in  the 
terms  of  the  agreement,  it  appears  to  me  that  there  is  a  clear 
agreement  to  sell  to  the  plaintiff  the  land  and  premises,  free 
fi-om  all  incumbrances  whatsoever;  and  that  it  includes  the 
vendor's  whole  interest,  free  from  every  charge  but  the  ground 
rent. 

The  material  question,  however,  is,  as  to  the  alleged  incapacity 
of  Thackray  at  the  time  when  he  executed  the  agreement.    It  is 

(1)  51  B.  E.  406  (3  Y.  &  C.  Ex.  Eq.  (2)  11  R.  R.  138,  ».  (18  Ves.  14,  n.). 

586). 
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Shaw        beyond  doubt,  that  the  vendor  was  in  the  habit  of  drinking  to 
Thaokrat,    ©xcess. 

If  a  man,  by  habits  of  drunkenness,  has  destroyed  his  capacity, 
so  as  to  become  incapable  of  exercising  his  reason  or  his  judgment, 
any  contract  into  which  he  may  enter  is  invalid.  If,  however,  he 
has  only  impaired,  but  not  destroyed  his  capacity,  he  will  not  be 
permitted  by  this  Court  to  avail  himself  of  his  own  misconduct  to 
avoid  his  own  act. 

[  640  ]  The  rule  laid  down  by  Sir  W.  Grant  in  the  case  of  Cooke  v.  Clat/- 

worth  (l),  as  referring  to  the  case  of  Cort/  v.  Covi/  (2),  decided  by 
Lord  Hardwicke,  is,  that  a  court  of  equity  ought  not  to  give  its 
assistance  to  a  person  who  has  obtained  an  agreement  from  another 
in  a  state  of  intoxication ;  and,  on  the  other  hand,  ought  not  to 
assist  a  person  to  get  rid  of  any  agreement  or  deed,  merely  on  the 
ground  of  his  having  been  intoxicated  at  the  time.  The  course  of 
the  Court  in  these  cases  is  generally  not  to  interfere.  But  where 
there  has  been  improper  contrivance  to  procure  a  deed,  and  a  suit 
afterwards  instituted  upon  it,  the  Court  has  dismissed  the  bill. 
Where,  however,  there  has  been  no  contrivance  or  fraud,  the  Court 
for  the  most  part  refuses  to  interfere.  Perhaps,  if  the  only  person 
affected  were  the  defendant  Thackray,  I  might  be  disposed  to  act 
on  that  principle,  and  leave  the  plaintiff  to  enforce  at  law  any  right 
he  might  have.  But  the  real  defendant  is  Moore,  who  seeks,  for 
his  own  purposes,  to  make  use  of  Thackray's  infirmity,  and,  with 
full  notice  of  the  agreement  between  the  plaintiff  and  Thackray, 
procured  a  conveyance  of  the  property,  which  he  knew  had  been 
agreed  to  be  sold  to  the  plaintiff. 

It  is  material  that  there  is  no  evidence  to  show,  that,  on  the 
18th,  which  was  the  date  of  the  verbal  agreement  with  the  plaintiff, 
Thackray  was  not  in  a  capacity  to  enter  into  it.  If  I  were  to 
dismiss  this  bill,  the  effect  would  be  to  leave  the  property  in  the 
possession  of  Moore,  who,  with  full  notice  of  the  plaintiff's  prior 
contract,  induced  Thackray  to  enter  into  a  second  contract  for  the 
purpose  of  ousting  the  plaintiff.  I  think  Moore's  conduct  inde- 
fensible ;  and  I  shall  make  a  decree  according  to  the  prayer  of  the 
bill,  viz.  the  specific  performance  of  the  agreement  with  the  plaintiff, 
the  defendant  Moore  to  pay  the  plaintiff's  costs. 

Thackray  appears  in  forma  pauperis,  there  will,  therefore,  be  no 
order  as  to  his  costs. 

(1)  11  B.  E.  137  (18  Ves.  12).  (2)  11  R.  R.  138,  w.  (1  Vos.  Scd.  19), 
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PAKAMOEE   V.   GREENSLADE.  mz. 

(1  Sm.  A  G.  541—545 ;  8.  C.  23  L.  J.  Ch.  34 ;  17  Jur.  1064 ;  22  L.  T.  O.  S.  182.)         ^^' 

Where,  between  the  date  of  the  contract  and  conreyance,  any  deterioration  ®'^^?''» 
to  the  property  occurs  from  accident,  without  the  fault  of  either  party,  the 
loss  falls  on  the  purchaser.  But  where,  without  any  improper  neglect  or  I  ^^^  J 
delay,  a  purchase  could  not  be  completed  for  three  years,  and  the  death  of 
a  trustee  for  sale  occasioned  the  expense  of  a  fine  on  a  new  admittance, 
although  by  the  contract  the  conveyance  was  to  be  at  the  expense  of  the 
purchaser:  Held,  that  the  extraordinary  expense  of  the  fine  should  be 
borne  by  the  trust  estate. 

Thb  question  in  this  case  arose  on  the  motion  of  William 
Paramore,  the  yonnger,  the  plaintiff,  in  a  revived  suit,  that  the 
purchasers  of  certain  copyholds  which  had  been  directed  by  the 
Court  to  be  sold  should  take  a  surrender  thereof ;  and  that  the  fine 
and  fees  payable  on  the  admission  of  the  plaintiff  to  the  lots,  might 
be  paid  by  the  purchasers ;  and  as  to  so  much  as  the  purchasers 
should  not  be  ordered  to  pay,  that  the  plaintiff  might  pay  it  out  of 
the  fund  in  Court. 

The  defendants  in  the  suit,  and  the  purchasers  of  the  copyholds, 
were  respondents. 

It  appeared  that  Anne  Pistor,  the  testatrix  in  the  cause,  had,  by 
her  will,  given  ten  dwelling-houses  in  Diapason  Bow,  situate  at 
Stoke  Newington,  each  house  being  partly  copyhold  and  partly 
leasehold,  to  William  Paramore,  the  elder,  in  trust  for  sale ;  and 
that,  upon  the  death  of  the  testatrix,  William  Paramore  the  elder, 
since  deceased,  was,  in  1848,  admitted  tenant  of  the  copyhold  por- 
tions of  the  premises.  He  paid  a  fine  and  fees  thereon  amounting 
to  172Z.  108. 

Mr.  Paramore  the  elder  instituted  a  suit  for  the  administration  of 
the  testatrix's  estate,  and  under  a  decree  made  in  1846,  the  copy- 
hold and  leasehold  premises  were,  with  the  approbation  of  the 
Master,  put  up  for  sale  by  auction  in  October,  1847,  in  five  lots, 
subject  to  a  condition  with  reference  to  an  annuity  of  101.  that 
unless  one  person  should  purchase  all  the  lots,  the  purchaser  of  Lot  6 
should  enter  into  mutual  covenants  with  the  other  purchasers  as 
to  the  payment  of  the  annuity  by  him  and  his  reimbursement,  and 
into  like  covenants  as  to  the  rent  on  the  leaseholds.  By  another 
condition  it  was  provided,  that  the  conveyances  were  to  be  made  at 
the  expense  of  the  purchasers. 

Another  condition  was  in  the  following  terms :  "  That  the  pur-       [  b42  ] 
chasers  shall  have  proper  surrenders,  conveyances,  or  assignments 
of  the  premises  at  their  own  expense  on  payment  of  the  purchase 
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money."  The  lots  were  purchased  by  five  persons — as  to  Lots  1  to  4 
at  the  auction,  and  as  to  Lot  5  by  private  contract,  according  to 
the  conditions  of  sale,  on  the  1st  of  June,  1848 ;  and  on  the  3rd  of 
June,  1850,  the  purchasers  paid  the  purchase  money  into  Court, 
and  were  thereupon  let  into  possession. 

The  plaintiff,  William  Paramore  the  elder,  died  on  the  2nd  of 
February,  1849,  leaving  William  Paramore  the  younger,  the  plain- 
tiff in  the  revived  suit,  his  heir  according  to  the  custom,  him  sur- 
viving ;  who  thereupon  was  admitted  tenant  of  the  copyholds,  and 
thereby  incurred  a  fine  of  190/.  and  fees  to  the  amount  of  lOL 

A  question  having  arisen  between  the  parties  as  to  who  was  liable 
to  pay  the  fine  and  fees  incident  to  the  admission  of  William 
Paramore  the  younger,  so  as  to  enable  him  to  surrender  the  copj'- 
holds  to  the  several  purchasers,  this  motion  was  made  on  his 
behalf. 

Mr.  Glaase  and  Mr.  Cairm  in  support  of  the  motion : 

The  sale  took  place  in  October,  1847,  and  from  that  date  the 
purchasers  became  entitled  to  the  copyhold  estates  in  equity,  and 
it  was  their  duty  forthwith  thereupon  to  have  procured  from  Mr. 
Paramore  deceased  surrenders  of  these  estates.  He  was  merely  the 
trustee  for  the  purchasers,  and  all  accidents  arising  from  fire  and 
other  contingencies  were  at  their  risk — the  estates  were  theirs 
for  better  or  worse :  Robeitson  v.  Skelton  (l)  and  the  cases  there 
cited.     *     *     * 

Mr,  Cory  for  the  purchasers : 
There  has  been  no  delay  in  the  purchasers.  The  conditions  of 
sale  had  made  it  necessary  for  the  purchasers  to  enter  into  certain 
covenants  among  themselves,  which  could  not  be  done  until  the 
purchasers  had  completed  their  contracts.  The  contract  could  not 
on  this  account  be  completed  until  after  the  death  of  William 
Paramore  the  elder.  The  original  vendor  having  died,  the  present 
plaintiff  was  not  in  a  position  to  complete  the  contract  until  after 
he  had  been  admitted  to  the  copyholds ;  and  that  was  an  expense 
which  properly  fell  on  the  vendors.  Drwi/  v.  Man  (2)  appears  to 
have  decided  the  question  involved  in  this  motion. 

Mr.  J.  D,  Chamhers  for  the  parties  beneficially  entitled  under  the 
will  of  the  testatrix.     *     ♦     * 


(1)  85  R  E.  89  (12  Beav.  260). 


(2)  1  Atk.  95 
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Mr.  Cairns,  in  reply. 

Thb  Vicb-Chancbllor  said : 

The  case  of  Robertson  v.  Skelton  (i)  decided  that  the  purchaser 
should  bear  the  loss  occasioned  to  the  property  by  an  accident  which 
happened  after  the  contract.  Here  the  question  is  not  one  of 
injury  affecting  the  property  itself,  but  it  is  simply  who  ought  to 
bear  an  extraordinary  expense  in  procuring  the  concurrence  of  a 
necessary  party  to  the  conveyance.  The  property  is  copyhold,  and 
before  the  completion  of  the  purchase,  the  act  of  God  has  put  an 
end  to  the  life  of  the  trustee  who  was  tenant  upon  the  Court  rolls, 
which  has  necessarily  occasioned  the  expense  of  the  admittance  of 
his  heir.  It  has  been  insisted,  on  the  part  of  the  plaintiff,  that 
there  had  been  an  improper  delay  by  the  purchaser,  as  he  might 
have  procured  the  surrender  and  assignment  by  the  trustee  in  his 
lifetime.  But  it  does  not  appear  that  there  is  just  ground  for 
imputing  any  improper  delay  or  neglect  to  the  trustee,  or  improper 
delay  to  the  purchaser.  According  to  the  conditions  of  sale  the 
conveyance  was  to  be  made  at  the  expense  of  the  purchasers ;  and 
it  was  known,  that  the  deceased  trustee  Paramore  would  have  to 
execute  a  deed  of  assignment  of  the  leaseholds,  and  to  surrender 
the  copyholds,  the  expense  of  which  the  purchasers  must  bear. 
But  there  is  nothing  in  the  conditions  of  sale  to  bind  them  to  bear 
the  expense  of  procuring  the  concurrence  of  all  proper  parties ;  and 
until  the  heir  of  the  deceased  trustee  is  admitted  tenant  on  the  rolls, 
there  can  be  no  proper  surrender  to  the  purchaser.  The  surrender 
must,  according  to  the  conditions  of  sale,  be  at  the  expense  of  the 
purchaser.  But  the  fine  on  the  admittance  ^of  the  heir  of  the 
vendor,  being  an  extraordinary  expense  occasioned  by  an  accident, 
cannot  fairly  be  thrown  on  the  purchaser,  according  to  the  conditions 
of  sale,  and  must,  therefore,  be  borne  by  the  trust  fund. 
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In  re  PERKS'  ESTATE. 

(1  Sm.  &  G.  545—553 ;  S.  C.  7  Rail.  Cas.  705 ;  2  W.  R.  24.) 

Where  compeosatiou  money  was  paid  into  Court  by  a  Railway  Company 
on  an  agreement  with  tenant  for  life  fur  purchase  of  the  fee  simple,  but, 
on  investigating  the  title,  pai-t  of  the  land  was  found  to  be  copyhold 
with  a  defective  title  as  to  one  undivided  moiety,  the  Court  oidered  an 
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In  re  appoi-tionment  of  the  moDey,  so  as  to  carry  over  the  amount  representing 

PsBKs*  the  price  of  that  part  of  the  land  to  which  a  good  title  was  made,  and 

Estate.  the  dividends  to  be  paid  to  the  tenant  for  life,  but  the  capital  not  to  be 

paid  out  without  notice  to  the  Company. 

In  March,  1847,  the  South  Staffordshire  Railway,  under  the  85th 
section  of  the  Lands  Glauses  Act,  took  possession  of  certain  freehold 
and  copyhold  land  at  Walsall,  and  paid  into  Court,  to  the  account 
of  the  trustees  under  the  will  of  John  William  Perks,  deceased,  the 
sum  of  9402.  as  the  estimated  value  of  the  land,  and  also  executed 
the  usual  bond  with  two  sureties. 

On  the  2nd  of  August,  1849,  an  agreement  was  made  between  the 
petitioners,  John  Wood  and  Betsy  his  wife,  and  their  trustees,  of 
the  one  part ;  and  the  Railway  Company,  of  the  other  part ;  by 
which  the  said  John  Wood  and  Betsy  his  wife,  and  their  trustees, 
on  behalf  of  themselves  and  all  other  persons  having  any  estate  or 
interest  in  the  property,  except  the  tenant  holding  the  same  from 
year  to  year,  agreed  to  sell  to  the  said  Company  the  fee  simple  of 
the  said  land,  with  the  rights  and  appurtenances  thereunto  belong- 
ing, being  lands  required  by  the  Company  for  making  the  railway 
under  their  Act  for  the  sum  of  6842.  for  the  land  and  incidental 
damage,  in  the  proportion  of  5132.  for  the  price  of  the  land,  and  the 
residue  for  compensation. 

The  agreement  further  provided,  that  the  said  vendors  would,  at 
[  *546  I  the  expense  of  the  Company,  deliver  to  the  attornies  *for  the  time 
being  of  the  said  Company,  an  abstract  of  title  to  the  premises,  and 
would  deduce  a  good  title  thereto ;  and  that,  on  payment  of  the  said 
purchase  and  compensation  money,  they  the  said  sellers,  and  their 
heirs,  executors,  and  administrators,  and  all  other  necessary  and 
proper  parties  would  convey  the  said  premises  to  the  said  Company 
and  their  successors  for  ever,  or  as  they  should  direct,  free  from  all 
incumbrances.  And  the  said  Company  agreed,  that,  on  a  good  title 
being  shown,  and  the  conveyance  executed  as  aforesaid,  they  would 
pay  the  said  monies  to  the  sellers  or  persons  entitled  thereto,  or 
according  to  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
with  interest  from  the  time  the  land  was  taken. 

On  the  28rd  of  October,  1849,  the  petitioners,  by  their  solicitors, 
Messrs.  Simcox,  delivered  to  Messrs.  Barnett  and  Marlow,  the 
Company's  solicitors,  the  abstract  of  title  to  the  land. 

In  July,  1850,  the  Company  presented  a  petition,  and  obtained 
an  order  for  the  repayment  to  them  of  the  sum  deposited  in  Court, 
upon  giving  an  undertaking  on  or  before  the  1st  day  of  Michaelmas 
Term  next,  to  pay  into  Court  under  the  69th  section  of  the  Lands 
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Clauses  Act  the  sum  of  6842.,  and  also  pay  to  the  parties  entitled  to  Inie^ 
the  rents  and  profits  of  the  said  land  interest  at  51.  per  cent,  on  the  estate. 
said  sum. 

On  the  8rd  of  February,  1852,  the  Company  paid  the  sum  of  684?. 
into  Court  under  the  69th  section,  to  an  account  intitled  *'  Ex  parte 
The  South  Staffordshire  Railway,  and  in  the  matter  of  the  South 
Staffordshire  Bailway  Act,  1847,"  but  did  not  pay  to  the  petitioners 
the  whole  of  the  interest  due  on  such  sum,  or  communicate  to  them 
the  fact  that  the  money  had  been  paid  in. 

On  the  17th  of  July,  1852,  Yice-Chancellor  Pabkeb  made  an  order 
directing  the  said  sum  of  684Z.  to  be  invested  in  Consols  in  trust,  in 
Ex  parte  The  South  Staffordshire  Bailway,  to  an  account  to  be 
intitled  ''The  Account  of  the  684^  paid  in  in  pursuance  of  the 
undertaking."  The  order  *further  directed,  that  the  Company,  on  [  '6*7  ] 
or  before  the  7th  of  August  then  next,  should  pay  to  the  petitioners 
the  arrears  of  the  interest  due  on  the  said  sum  down  to  February 
last. 

Upon  the  discussion  of  the  title,  it  appeared  that  the  petitioners 
were  able  to  make  a  good  title  as  to  the  freehold  and  as  to  one 
undivided  moiety  of  the  copyhold;  but,  with  respect  to  the  other 
moiety  of  the  copyhold,  there  was  a  defect  of  title,  which  was  as 
follows : 

John  William  Perks,  since  deceased,  by  his  will,  dated  the  3rd  of 
October,  1844,  devised  the  land  in  question  to  trustees,  on  trust,  to 
pay  the  rents  and  profits  to  Betsy  Wood,  his  daughter,  for  her  life, 
and  for  all  and  every  her  children,  as  tenants  in  common. 

The  copyhold  property,  which  was  within  the  manor  of  Walsall, 
formerly  belonged  to  Edward  Elwell,  who,  by  his  will,  dated  the 
18th  of  March,  1809,  devised  the  said  land  to  his  two  daughters 
Elizabeth  and  Nelly  Elwell,  as  tenants  in  common. 

Elizabeth  Elwell  died  intestate,  without  having  been  admitted  to 
the  said  land,  and  on  her  death  her  moiety  descended  to  her  eldest 
brother  Edward  Elwell  and  heir-at-law,  who  subsequently  became 
bankrupt ;  and  his  moiety  in  the  said  land  was,  by  indenture  of 
bargain  and  sale,  sold  under  the  commission,  on  the  80th  of 
December,  1825,  to  the  testator  John  William  Perks. 

Upon  the  2nd  of  May,  1812,  the  other  sister  Nelly,  then  the  wife 
of  William  Elwell,  was  admitted  tenant  to  her  moiety  of  the  said 
land,  according  to  the  custom  of  the  said  manor ;  and  at  the  same 
court  she,  having  been  examined  apart,  surrendered  the  said  moiety 
to  the  use  of  her  husband,  for  his  life ;  and,  after  his  decease,  to 
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In  re  ^       the  use  of  herself  for  life ;  and,  after  the  decease  of  the  husband 
Estate.      ^^^  y\ite,  to  the  use  of  such  persons  as  her  husband  by  will  should 
appoint ;  and,  in  default  of  such  appointment,  to  the  use  of  her  own 
right  heirs  and  assigns. 

In  1818,  Nelly  Elwell  died,  leaving  William,  her  husband,  her 
surviving. 
[  548  ]  On  the  9th  of  January,  1827,  William  Elwell,  the  husband  of 

Nelly  deceased,  contracted  with  Perks  for  the  sale  to  him  of  Nelly's 
undivided  moiety  in  the  said  land  for  the  sum  of  312/.,  and  sur- 
rendered such  moiety  to  Perks  for  the  term  of  his  (Elwell's)  life  ; 
and  Perks  was  admitted  accordingly.  William  Elwell  at  the  same 
time  gave  a  penal  bond  in  the  sum  of  600Z.,  by  which  it  was  agreed, 
that,  if  William  Elwell  should,  by  his  will,  effectually  give  and 
appoint  to  Perks  the  said  undivided  moiety,  and  the  said  William 
Elwell,  his  heirs,  executors,  and  administrators,  should  secure  to 
Perks,  his  heirs  and  assigns,  the  quiet  enjoyment  of  the  said 
undivided  moiety  against  any  claim  by  the  heirs  of  the  said 
Nelly  Elwell  or  any  person  whatsoever,  the  said  bond  should 
be  void. 

William  Elwell  died  in  the  year  1838  without  having  made 
any  ml\. 

The  Eailway  Company,  on  the  investigation  of  the  title,  having 
ascertained  that  a  gentleman  named  William  Elwell,  domiciled  in 
New  York,  was  the  heir  of  Nelly  Elwell,  immediately  communicated 
with  him,  and  advised  that  he  should  bring  an  action  in  ejectment 
against  themselves  for  the  purpose  of  determining  the  question  of 
title.  An  action  had  been  accordingly  brought,  and  was  now 
pending. 

The  petitioners  subsequently  presented  this  petition,  and  obtained 
from  the  Vice-Chancellor  leave  to  serve  a  copy  thereof  on  the  heir 
of  Nelly  Elwell,  which  was  accordingly  done  on  the  7th  of  November, 
by  the  service  upon  him  of  an  office  copy. 

The  petitioners  had  caused  a  valuation  of  the  land  to  be  made, 
by  which  it  appeared  that  the  sum  of  162i.  10«.  ought  to  be 
apportioned  as  the  purchase  money  and  compensation  in  respect 
of  the  freehold,  and  the  residue  as  the  purchase  money  and 
compensation  in  respect  of  the  copyhold. 

The  petition  therefore  asked,  that,  on  the  petitioners  undertaking 

forthwith  to  execute  to  the  Company,  at  the  expense  of  the  Com- 

r  *549  ]      pany,  a  good  and  efTectual  conveyance  of  *the  freehold  and  one 

moiety  of  the  copyhold  premises,  to  be  settled  and  approved  by  the 
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Court,  the  sum  of  420Z.  12«.  lOd,,  being  so  much  as  represented  the  in  re  ^ 
freehold,  one  moiety  of  the  copyhold  land,  and  compensation,  be  kstatr. 
carried  over  to  the  account  of  the  trustees  of  John  Perks'  will ;  and 
that  the  dividends  which  have  accrued  on  such  sum,  and  which 
shall  accrue,  may  be  paid  to  the  petitioner  Betsy  Wood,  for  her 
separate  use ;  and  that  the  Company  may  pay  the  costs  occasioned 
by  the  purchase  of  the  land  and  of  this  application. 

Mr.  Bacon  and  Mr.  Cole  appeared  in  support  of  the  petition, 
and  contended,  on  general  principles  of  equity,  that,  the  Company 
having  taken  possession  of  the  land,  the  petitioners  were  entitled 
to  the  interest  of  so  much  of  the  fund  as  represented  that  part 
of  the  land  to  which  the  petitioners  were  able  to  make  a  good 
title. 

Mr.  Follett  and  Mr.  Kinglake  for  the  Company :    - 

This  was  not  the  case  of  land  taken  under  the  compulsory 
powers,  because,  though  the  Company  entered  into  possession 
under  the  85th  section,  that  state  of  circumstances  ceased  when  the 
vendors  entered  into  a  voluntary  agreement  for  the  sale  of  the  land. 
This,  therefore,  was  the  ordinary  case  between  vendor  and  pur- 
chaser, in  which  the  vendors  contracted  to  sell  the  land  in  fee 
simple,  but  could  only  make  a  good  title  as  to  part  of  the  land  con- 
tracted to  be  sold.  Now,  supposing  the  question  to  be  one  of  what 
is  called  conveyancing,  it  was  clearly  the  vendor's  duty  to  obtain 
the  concurrence  of  all  necessary  parties  to  join  in  the  conveyance 
to  the  Company ;  and  until  that  were  done  they  had  no  claim  to 
the  purchase  money.  If,  however,  the  Court  now  ordered  the 
greater  part  of  the  fund  to  be  paid  to  the  vendors,  the  purchaser 
had  no  security  that  the  vendors  would  exert  themselves  to 
obtain  a  good  title  for  the  Company.  If,  on  the  other  hand, 
the  defect  was  incurable,  and  the  title  to  one  moiety  bad,  the 
Court  had  no  materials  upon  which  to  make  an  apportionment  of 
the  fund. 

It  was  quite  plain  that  the  extent  of  the  defect  rendered  the       |  sgo  ] 
doctrine  of  compensation  inapplicable. 

The  Yicb-Chancellob  : 

The  question  involved  in  this  petition  is  one  of  great  difficulty 
and  considerable  importance ;  but  it  has  been  so  fully,  and  I  must 
say  so  ably,  argued  at  the  Bar,  as  to  enable  me  to  make  up  my 
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In  re        mind  on  the  order  which  it  will  be  my  duty  to  pronounce ;  and  I 

Estate.      ^^  ^^^^  more  anxious  to  dispose  of  this  case  at  once,  so  far  as  I  am 

concerned,  in  order  that,  if  I  am  wrong,  the  matter  may  be  set 

right,  inasmuch  as  the  case  has  already  stood  over  on  several 

occasions. 

The  Railway  Company  took  possession  of  certain  freehold  and 
copyhold  hereditaments  under  the  85th  section ;  and  having  thus 
acquired  a  possession  which  no  one  could  gainsay,  they  afterwards 
entered  into  a  treaty  with  the  present  petitioners  for  the  purchase 
of  their  interest  in  the  entirety  of  the  freehold  and  copyhold  land 
so  taken  by  them,  and  the  amount  to  be  paid  for  the  whole  was 
settled  by  agreement.  The  petitioners  undertook  and  agreed  to 
convey  the  whole  land  and  hereditaments,  free  from  incumbrances, 
in  fee  simple. 

In  this  state  of  things,  the  Company,  under  the  69th  section 
of  the  Lands  Clauses  Act,  paid  the  purchase  money  into  Court, 
together  with  the  dividends  that  had  then  accrued,  where,  with 
other  dividends  paid  in  since,  it  now  remains  and  represents  the 
land,  the  dividends  representing  the  rents  and  profits.  Upon  the 
discussion  of  the  title,  it  turns  out  subsequently  that  it  is  good,  and 
admitted  to  be  good,  as  to  the  entirety  of  the  freehold ;  but  it  is 
good  only  as  to  one  moiety  of  the  copyholds,  and  as  to  the  other 
moiety  the  title  is  defective,  the  defect  not  raising  a  mere  question 
of  conveyancing,  but  amounting  to  an  actual  defect,  inasmuch  as  a 
claim  to  that  moiety  has  been  raised  and  prosecuted  adversely  at 
law  by  an  individual  other  than  the  petitioners. 
[  561  ]  Under  the  ordinary  jurisdiction  as  to  defect  of  title  between 

vendor  and  purchaser,  if  I  were  called  on  to  interfere,  I  should  feel 
bound  to  hold  that  the  extent  as  to  which  the  title  is  defective  is  so 
great,  that  it  could  not  be  the  subject  of  compensation.  The  result 
would  be,  that  the  performance  of  the  contract  could  not  be  enforced, 
the  contract  would  fail,  and  the  vendor  would  get  back  his  estate, 
and  the  purchaser  his  money,  and  there  would  thus  be  an  end  of 
the  transaction.  Such  however  is  the  effect  of  these  legislative 
powers  given  to  Railway  Companies,  and  of  their  dealing  with  the 
land,  as  to  take  this  out  of  the  ordinary  rules  applicable  to  cases  of 
vendor  and  purchaser.  I  have  no  power  to  annul  the  contract  or 
restore  the  parties  to  the  position  in  which  they  formerly  stood,  but 
the  Company  have  and  are  entitled  to  keep  possession  of  the  land. 

In  this  state  of  circumstances,  I  am  asked  by  the  petitioners  to 
give  to  them,  at  least,  the  dividends  of  so  much  of  the  fund  as  they 
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say  represents  that  portion  of  the  freehold  and  copyhold  heredita-        inre^ 
menls  as  to  which  the  title  is  admitted  to  be  good.    This,  I  am      estats. 
bound  to  say,  seems  to  me  a  just  demand,  and  one  which  I  should 
fail  in  my  duty  if  I  were  to  refuse,  unless  I  should  feel  bound  to 
hold,  that  I  have  no  jurisdiction  to  deal  with  the  fund  in  Court. 

It  is  true,  that,  with  respect  to  the  fund  in  Court,  and  also  as  to 
so  much  of  it  as  may  represent  that  part  of  the  copyholds  as  to 
which  the  petitioners'  title  is  defective,  the  individual  who  claims 
to  be  the  heir-at-law  cannot  be  bound,  either  as  to  his  interest  in 
the  moiety  of  the  copyhold,  or  in  the  whole  fund  or  any  aliquot 
part  of  it,  by  any  order  I  can  make,  allotting  him  any  specified 
sum  as  the  value  of  his  interest  in  the  property ;  and  one  objection 
taken  by  the  respondents  is,  that  I  have  no  power  to  treat  that 
individual  as  a  party  to  this  petition,  but  that  the  order  I  made  for 
leave  to  serve  him  with  it  was  inept  and  altogether  nugatory.  It 
is  true,  I  have  no  authority  to  adjudicate  on  the  measure  of  his 
interest ;  but  I  cannot,  on  the  other  hand,  *treat  the  order  I  made,  [  *^^^  ] 
and  the  service  of  this  petition,  as  inept  or  improper,  because,  by 
the  service  of  this  petition  upon  him,  the  heir-at-law  was  afforded 
an  opportunity  of  bringing  forward  and  asserting  any  claim  he 
might  feel  himself  entitled  to  make  to  this  fund ;  and  that  indi- 
vidual not  appearing,  I  am  bound  to  hold  he  is  indifferent  as  to 
what  order  the  Court  may  make  on  this  petition,  or  how  it  may 
deal  with  this  fund. 

In  this  state  of  things,  it  seems  to  me,  upon  every  principle  of 
equity,  impossible  to  allow  the  purchaser  of  this  property  to  refuse 
to  the  petitioners  the  enjoyment  of  so  much  of  the  fund  as  repre- 
sents that  part  of  the  land  to  which  a  good  title  has  been  shown. 
The  principle  of  my  decision  is,  that,  there  being  in  Court  a  fund 
which  represents  the  interests  of  the  petitionei*s  in  the  land^ 
including  of  course  so  much  of  the  land  as  to  which  the  title  is 
good,  I  feel  it  my  duty,  if  I  can  arrive  at  a  proper  apportionment, 
to  give  them  the  enjoyment  of  what  represents  that  portion  to  which 
they  have  made  out  their  title. 

Then,  it  is  said,  that  the  petitioners  ought  to  have  done  all  in 
their  power  to  procure  a  good  title  from  the  heir-at-law,  or  at  least 
to  do  something  with  respect  to  his  claim.  I  think  they  were 
bound  to  do  and  have  done  something,  though  I  am  not  satisfied 
they  might  not  have  done  more.  But  what  has  been  the  conduct  of 
the  Railway  Company?  Being  in  possession  of  the  petitioners' 
land  and  aware  of  his  defect  in  the  title,  they  applied  to  this 
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In  re  ^  claimant  and  recommended  him  to  bring  an  action  of  ejectment 
Estate.  against  themselves,  in  respect  of  an  undivided  moiety  iji  the  copy- 
hold lands.  This  course  may  occasion  considerable  embarrassment, 
and  will  create  litigation,  though  it  may  turn  out  they  have  a  good 
equitable  title.  The  result  of  this  contest  so  commenced  by  the 
Bailway  Company,  it  is  impossible,  at  present,  to  foresee. 
Now,  it  is  quite  true,  that,  by  my  order,  I  must  not  prejudice  the 
[  'sss  ]  rights  of  the  adverse  claimant,  or  of  the  Company,  *but  what  the 
petitioners  offer  is  a  conveyance  of  the  freehold  and  of  an  undivided 
moiety  of  the  copyhold  lands.  This  is  not  what  they  are  bound  by 
the  agreement  to  give,  but  it  is  all  they  can  give ;  and  inasmuch  as 
I  cannot  undo  what  has  been  done,  or  place  the  parties  in  their 
former  position,  I  think  I  am  bound,  upon  the  petitioners'  executing 
such  a  conveyance,  to  order  a  proper  proportion  of  the  purchase- 
money  to  be  paid  to  them.  The  amount  so  to  be  paid  is  a  matter 
of  evidence,  and  I  see  no  reason  to  doubt  the  accuracy  of  the 
apportionment  that  has  been  suggested,  more  particularly  as  the 
respondents  have  not  in  any  way  called  it  in  question.  I  am, 
therefore,  disposed  to  act  on  that  evidence.  The  order  must  be 
according  to  the  prayer  of  the  petition,  but  with  this  addition,  that 
the  fund  shall  not  be  paid  out  without  notice  to  the  Railway 
Company. 

The  costs  have  been  in  part  occasioned  by  the  Company  taking 
the  land,  and  partly  by  the  defect  in  the  title.  It  is  probable,  how- 
ever, if  the  Company  had  not  taken  the  land,  the  petitioners  would 
have  acquired  a  good  title  by  effluxion  of  time.  As  the  Railway 
Company  have  been  too  active  they  must  pay  the  costs. 


1853-  FORBES  V.   LIMOND. 

^'ov.  23,  24, 

25.  (1  Sm.  &  G.  654—572.) 

[Affirmed  on  appeal  as  reported  in  4  D.  M.  &  G.  298.] 


1858.  LEWELLIN  V.   COBBOLD. 

Nov.  17. 
(1  Sm.  &  G.  572—575.) 

Notice  of  motion  to  transfer  a  trust  fund  into  Court  in  an  action  should 
be  served  on  all  the  cestuis  que  trusts. 
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CHAPMAN  V.   ESGAR()).  isss. 

(1  Sm.  &  G.  575—576  ;  S.  C.  18  Jur.  341 ;  2  W.  R.  86.)  ^*^'    ' 

Under  the  old  law  of  administration,  where  a  deceased  person  died  hef ore  Stuart, 
the  Ist  January,  1870,  specialty  creditors  claiming  pajrment  out  of  equit-  ''^' 

able  assets  must  bring  into  hotchpot  the  amount  received  by  them  out  of  >•        ^ 
legal  assets  as  between  themselves  and  simple  contract  creditors. 

The  question  in  this  cause,  which  now  came  on  for  consideration 
upon  the  certificate  of  the  Chief  Clerk,  was  as  to  the  priority  of 
specialty  creditors,  under  the  following  circumstances : 

John  Esgar,  by  his  will  dated  the  29th  of  October,  1849,  devised 
and  bequeathed  his  real  and  personal  estate  to  trustees,  upon  trust 
thereout  to  satisfy  his  just  debts,  and  funeral  and  other  expenses, 
and  subject  thereto  upon  trust  for  his  wife  and  children ;  and  he 
appointed  the  trustees  executors  of  his  will. 

After  the  date  of  his  will,  the  testator  acquired  real  estates,  and 
died  intestate  as  to  these.  The  trustees  and  executors  did  not 
prove  the  will,  and  administration  with  the  will  annexed  was 
granted  to  the  defendant  Esgar. 

The  plaintiff,  a  creditor  by  simple  contract  of  the  testator, 
having  filed  a  claim,  the  usual  decree  upon  such  a  claim  was 
made. 

The  descended  estates  of  the  testator  had  been  sold,  and,  being 
legal  assets,  had  been  applied  in  payment  in  part  of  the  debts  due 
to  the  specialty  creditors. 

It  appeared  from  the  certificate  of  the  Chief  Clerk  that  the       [  '^76  ^ 
testator  had  died  insolvent. 

Mr.  Cotton  for  the  plaintiff: 

The  devised  estates  of  the  testator  are  equitable  assets  to  be 
administered  upon  the  principle  of  equality  in  this  Court  It  is  not 
denied,  that,  if  the  estates  which  descended  had  been  sufficient  to 
pay  the  specialty  creditors  in  full,  they  would  be  entitled  to  be  so 
paid  in  priority  to  the  creditors  on  simple  contract;  but  if  the 
specialty  creditors  must  come  to  this  Court  to  be  paid,  it  will  not 
allow  them  to  be  so  paid,  either  out  of  the  personal  or  real  assets  of 
the  testator,  without  bringing  what  they  have  received  under  their 
legal  rights  against  legal  assets  into  hotchpot.  This  was  resolved 
in  the  second  point  of  Hasleivood  v.  Pope  (2). 

(1)  This  case  is  now  of  little  practical      as  against  legal  assets   under   32  & 
application    since    specialty  creditors      33  Vict.  c.  36. — 0.  A.  S. 
and  simple  contracts  rank  2*f^f^'  1^98u  (2)  3  P.  Wms.  323. 
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Chapman  Mr.  Malins  and  3/r.  Prendergast,  for  the  specialty  creditors. 

EsGAB.  rj,j^^  Ticb-Chancellor  Said,  that  the  specialty  creditors  had  a 

right  to  resort  to  the  descended  estates  of  the  testator  as  legal 
assets ;  bat  that  they  could  not  be  allowed  to  participate  in  the 
proceeds  of  the  estates  devised  upon  trust  for  payment  of  the 
testator's  debts,  without  bringing  what  they  had  obtained  as 
such  legal  assets  out  of  the  testator's  descended  estates  into 
hotchpot. 

1863.  ATKINSON  V.   GREY. 

^''^  ^'  (1  Sm.  &  G.  577—683.) 

Stuabt,  a  oovenaDt  by  a  surety  for  payment  of  a  debt  at  a  future  day  is  not  a 

*  oontiogeut,  but  an  actually  existing  debt,  and  must  be  provided  for  before 

L  677  J  simple  contract  creditors  are  paid. 

Thb  usual  decree  had  been  made,  and  the  usual  inquiries  had 
been  directed  in  this  case  upon  a  claim  for  the  administration  of 
the  estate  of  George  Darling,  deceased.  The  plaintiff  was  a  simple 
contract  creditor. 

Mr.  Thomas  Bum  went  in  before  the  Master,  and  claimed  to 
prove  a  debt  of  2,0002.  as  a  specialty  debt  against  the  testator. 

It  appeared,  that,  by  an  indenture  dated  the  21st  of  December, 
1848,  a  gentleman  named  Legge,  and  George  Darling,  the  testator, 
did  for  themselves  jointly  and  their  heirs,  executors,  and  adminis- 
trators, and  each  of  them  severally  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  Mr.  Matthews,  since  deceased, 
and  Mr.  Burn,  that  Mr.  Legge,  his  heirs,  executors,  or  administra- 
tors, or  the  said  testator,  his  heirs,  executors,  or  administrators, 
would  pay  to  Messrs.  Matthews  and  Bum,  or  the  survivor,  his 
executors,  administrators,  or  assigns,  the  sum  of  2,000Z.  by  instal- 
ments :  as  to  1,0002.,  part  thereof,  on  the  18th  of  May,  1858,  and 
as  to  1,0002.,  the  remaining  part  thereof,  on  the  18th  of  May,  1858 ; 
and  interest  in  the  meantime  to  be  paid  half  yearly. 

Mr.  Matthews  having  died,  Mr.  Burn,  as  the  survivor,  made  this 
claim. 

The  claim  was  brought  in  by  Mr.  Burn  before  the  Master 
before  the  18th  ol  May,  1858,  and  no  part  of  the  money  was 
then  due. 

The  testator's  estate  was  insolvent.  His  assets  were  legal 
assets. 

Under    these   circumstances  the   Master  neither  allowed   nor 
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disallowed   the  claim;  but  by  his  report  he  referred   it   to  the     ATXTHsoir 

Court.  ^;;^ 

In  the  interval  1,00(M.,  part  of  the  2,000/.  secured  by  the  bond, 
became  due.  Mr.  Burn  wrote  to  Mr.  Legge  requiring  payment  of 
the  1,000Z.,  but  he  was  unable  to  procure  it. 

The  case  now  came  on  for  further  consideration.  [  578  ] 

Mr.  Bacon  and  Mr.  Bates,  who  were  for  the  plaintiff,  asked  for 
an  order  directing  the  payment  of  the  creditors  whose  debts  had 
been  allowed  by  the  Master's  report,  without  notice  of  the  claim  of 
Mr.  Bum. 

Mr.  Dickinson  in  support  of  Mr.  Burn's  claim  : 

*  *  Although  the  debt  created  by  the  covenant  was  not 
actually  payable  at  the  time  when  Mr.  Burn  went  in  before  the 
Master,  it  was  a  debt  which  this  Court  must  recognise  in  the 
administration  of  the  debtor's  estate.  It  was  debitum  in  prasenti 
solvendum  in  ftUuro.  [On  this  point  they  cited  Jf^hitmore  v. 
Oxborrow{\).'] 

Mr.  Bacon,  in  reply :  [  579  ] 

*  *  The  utmost  relief  that  Mr.  Burn  is  entitled  to,  is  to  have 
the  1,0002.,  which  has  become  payable,  included  and  paid  with  the 
specialty  debts.  The  residue  of  the  assets  ought  to  be  distributed 
among  the  creditors  by  simple  contract  without  any  provision  being 

made  for  payment  *of  the  1,000/.  which  has  not  already  become       [  *oso  ] 
payable.    This  1,000/.  will  never  be  payable  out  of  the  testator's 
assets  if  the  principal  debtor  should  pay  the  amount ;  it  is,  therefore, 
a  contingent  debt. 

Thb  Yicb-Chancellob  : 

The  creditor  who  claims  here  claims  as  a  specialty  creditor  under 
a  covenant  joint  and  several  of  the  testator,  whose  estate  is 
administered  in  this  Court,  and  of  another  individual,  for  the  pay- 
ment of  2,000/.  in  two  sums,  one  to  be  paid  in  May,  1858,  and  the 
other  in  May,  1858.  There  seems  to  me  no  doubt  whatever  as  to 
the  legal  effect  and  construction  of  the  covenant.  It  is  a  joint  and 
several  covenant ;  but,  for  the  purposes  of  the  present  discussion, 
I  must  treat  it  as  the  several  covenant  of  this  testator,  the 
covenantee  being  the  creditor  who  claims.    It  is  perfectly  true,  that 

(1)  60  R.  R.  4  (2  Y.  &  C.  C.  C.  13). 
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atkiksok  it  appears  from  the  instrument  which  contains  the  covenant,  that 
Gbey.  ^^^  testator  joined  as  covenantor  in  this  case  as  sarety  on  behalf  of 
a  gentleman  of  the  name  of  Legge,  who  was  his  co-covenantor ; 
that  however  appears,  from  the  language  of  the  instrument,  to 
be  immaterial.  I  have  no  doubt,  upon  the  construction  of  this 
covenant,  that  the  testator  became  a  debtor  to  the  creditor,  who 
claims  upon  it  in  one  sum  of  2,000{. ;  and  there  is  no  doubt,  as  to 
the  second  1,000{.  instalment,  that  that  sum  will  become  payable 
at  a  time  which  has  not  yet  arrived.  Still  I  am  bound  to  consider 
him  at  present  a  debtor  upon  this  covenant  in  respect  of  that 
instalment,  though  it  is  payable  four  or  five  years  hence. 

The  plaintiff  in  this  case  is  a  simple  contract  creditor  suing  on 
behalf  of  himself  and  all  other  the  creditors  of  the  testator,  for  the 
administration  of  the  estate.  The  estate  is  insolvent,  and  the 
assets  being  legal  the  specialty  creditors  must  first  be  paid ;  but  it 
has  been  argued,  that  this  covenant  in  respect  of  the  1,000{.,  which 
will  be  payable  in  1858,  is  only  to  be  construed  for  the  purpose  of 
administering  the  assets  as  creating  a  contingent  debt. 
[  581  ]  I  have  not  been  able  to  follow  the  argument,  that,  the  covenant 

being  one  in  the  way  of  suretyship,  a  surety  is  not  called  upon  to 
pay  at  all  if  the  principal  debtor  should  pay,  and  that  this  makes 
the  debt  contingent.  But  I  do  not  think  that  at  all  disposes  of  the 
case,  for  it  would  be  a  very  imperfect  suretyship  if  it  did  not 
absolutely  bind  the  surety  to  pay  the  debt  of  his  principal ;  and  I 
have  never  heard  that,  because  the  principal  debtor  may  pay,  the 
surety  is  to  be  discharged.  There  is  no  ground  for  maintaining 
the  argument  that  this  is  a  contingent  debt.  It  is  a  several 
covenant  to  pay  on  a  certain  day  in  the  year  1858  ;  and  there  is  no 
doubt  in  my  opinion,  that  this  is  a  present  specialty  debt,  though 
payable  upon  a  future  day ;  it  is  not  liable  to  any  contingency,  but 
is  a  debt  upon  a  covenant  to  pay  1,000/.  at  a  future  time. 

The  passage  which  has  been  read  from  Mr.  Justice  Williams' 
book  upon  this  subject,  states  the  law  with  perfect  accuracy.  He 
says,  that,  *1  with  regard  to  debts  due  by  bond,  &c.,  the  executor  or 
administrator  is  bound  to  pay  such  a  debt  before  debts  by  simple 
contract,  although  the  bond  be  not  yet  due."  It  has  however  been 
contended,  that  it  is  not  the  rule  of  this  Court,  where  legal  assets 
are  administered,  to  deprive  a  simple  contract  creditor  of  payment 
in  favour  of  a  specialty  creditor  who  has  a  debt  not  yet  due.  No 
authority  has  been  cited  in  favour  of  that  proposition,  and  all  the 
cases  tend  to  a  different  conclusion. 


TOL.  xcvi.]         1853.     CH.    1  SM.  &  G.  581—583.  495 

Simple  contract  creditors  are  more  favoured  than  legatees ;  but  a     Atkinson 
specialty  creditor  must  be  satisfied,  before  either  simple  contract       qret. 
creditors  or  legatees  can  touch  any  part  of  the  legal  assets. 

Reference  has  been  made  to  a  class  of  cases  in  which  the  demand 
was  of  a  contingent  debt ;  but  they  are  cases  which  seem  to  me  in 
no  degree  to  govern  the  case  before  the  Court.  King  v.  Malcott  (1) 
has  been  cited,  where  the  plaintiff,  *claiming  under  a  covenant  [  •582  ] 
which  secured  future  payments  of  rent,  and  was  against  future 
breaches  of  covenant,  filed  his  claim  in  this  Court,  when  no  rent 
was  due  and  no  covenant  broken,  to  have  a  sufficient  part  of  the 
assets  of  the  covenantor  impounded,  to  answer  future  possible 
breaches  of  covenant.  But  he  was  held  not  entitled  to  maintain  a 
suit.     The  ground  of  that  judgment  is  perfectly  satisfactory. 

There  is  a  wide  distinction  between  a  case  of  covenants  in  respect 
of  continuing  acts,  which  covenants  may  or  may  not  be  brokto, 
and  covenants  for  payment  of  a  sum  certain  which  must  be 
provided  for. 

The  inconvenience  referred  to  in  the  judgments  of  Sir  Gborgb 
Turner,  and  also,  though  less  distinctly  adverted  to  by  Sir  Lancelot 
Shadwbll,  but  certainly  in  the  mind  of  that  learned  Judge,  cannot 
arise  in  a  case  like  the  present. 

In  the  present  case,  I  am  asked  now  to  make  a  decree  which  shall 
hand  over  legal  assets  to  simple  contract  creditors,  and  thereby 
leave  a  debt  by  specialty,  payable  upon  a  future  day,  wholly 
unprovided  for.  That  has  never  been  done,  and  I  shall  not  now 
do  it. 

In  the  Treatise  on  Equity  (2),  I  find  the  law  laid  down  thus : 
''But  legatees  shall  be  paid,  notwithstanding  any  covenant  not 
actually  broken  ;  for  a  covenant  is  no  duty  till  it  is  broken,  and  it 
shall  be  presumed  that  it  will  not."  But  that  which  was  law  in 
Lord  Talbot's  time,  as  thus  stated,  can  hardly  be  considered  the 
law  of  the  Court  at  present ;  for  now  the  law  of  the  Court  has  gone 
to  a  greater  extent  with  respect  to  allowing  executors  to  retain  for 
future  debts  and  liabilities  upon  covenants  not  broken.  The  cases 
which  have  been  decided  in  recent  years,  are  so  far  an  innovation 
upon  the  old  law,  and  to  the  prejudice  of  creditors  by  simple  con- 
tract and  legatees.  Although  the  covenant  creates  a  legal  obliga- 
tion against  the  assets  of  the  testator,  yet,  it  being  an  obligation  by 
way  of  suretyship,  *the  testator's  estate  is  entitled  to  have  all  the  [  *58d  ] 
benefits  to  which  a  surety  is  entitled,  and  therefore  to  have  the 
(1)  89  B.  B.  631  (9  Hare,  692).  (2)  Vol.  2,  p.  409,  5th  ed. 
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Gret. 


benefit  of  all  securities  and  all  remedies  against  the  principal 
debtor.  The  testator's  estate  ought,  therefore,  to  have  made  avail- 
able for  it  against  Mr.  Legge,  the  principal  debtor,  all  remedies 
which  the  creditor  has  against  him. 


1853. 
Deo.  9. 

Stdakt, 

v.-c. 

[583] 


[584] 


PHILLIPS  V.   BARKER. 

(1  Sm.  &  G.  583-589;  S.  0.  17  Jur.  1146;  2  W.  R.  110.) 

A  testatrix  gave  a  sura  of  stock  in  trust  for  <*  S.  D.,  for  life,  and,  after 

her  decease,  in  trust  for  -• D.,  daughter  of  the  said  S.  D."    At  the  date  of 

the  will,  S.  D.  had  one,  but  at  the  death  of  the  testatrix,  three  daughters. 
On  evidence,  showing  that  the  eldest  daughter  of  S.  D.  was  alone  known  to 
the  testatrix,  who  was  not  aware  of  the  existence  of  the  other  daughters, 
the  CouBT  declared  her  entitled. 

In  this  case  a  question  was  raised  on  the  will  of  Sarah  Baron, 
of  the  parish  of  St.  James  in  the  county  of  Gloucester,  dated  the 
19th  of  June,  1806. 

The  testatrix,  having  given  several  pecuniary  legacies,  made  the 
following  bequest : 

"  I  give  and  bequeath  unto  the  said  James  Lewis  and  Edward 
Daniel  the  sum  of  500!.,  other  part  of  the  said  8  per  cent,  capital 
or  joint  stock  now  standing  in  my  name,  in  trust  to  pay  the  divi- 
dends and  interest  thereof  unto  Sarah  Davis,  wife  of  Evan  Davis, 
of  Carmarthen,  innholder,  for  and  during  the  term  of  her  natural 
life ;  and  from  and  after  her  decease,  in  trust  to  assign  and  transfer 

the  same  unto Davis,  daughter  of  the  said  Sarah  Davis,  to 

and  for  her  own  use  and  benefit  for  ever.  And  it  is  my  will  that 
the  said  sum  of  500L  capital  or  joint  stock,  and  dividends  and  profits 
thereof,  shall  not  be  subject  to  the  control,  debts,  or  engagements 
of  the  present  or  any  future  husband  of  the  said  Sarah  Davis; 
but  her  receipt  and  receipts  alone,  notwithstanding  her  coverture, 
shall  be  good  and  effectual  discharges  for  the  same,  or  any  part 
thereof." 

The  testatrix  bequeathed  the  residue  of  her  estate  and  effects  to 
her  executors,  in  trust  to  pay  her  debts,  funeral  expenses,  and 
legacies,  and,  if  there  should  be  any  surplus  after  such  payment, 
in  trust  to  pay  the  same  to  Sarah  Davis. 

The  testatrix  died  in  July,  1806.  Her  will  was  proved  by  the 
executors,  her  debts  paid,  and  the  sum  of  5001.  appropriated  to 
answer  the  legacy  to  Sarah  Davis  and  her  daughter. 

Sarah  Davis,  at  the  date  of  the  will,  had  three  daughters,  Maria, 
Sarah,  and  Ann,  of  whom  Maria,  the  present  plaintiff,  was  the 
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eldest,  who  filed  this  claim  against  the  representative  of  the  testa-     Phillips 

trix,  claiming  to  be  entitled  to  the  legacy  given  to Davis,  the     bambb. 

daughter  of  Sarah  Davis,  under  these  circumstances. 

The  plaintiff,  who  had  subsequently  married  a  Mr.  Phillips, 
made  an  affidavit  to  the  following  effect,  for  the  purpose  of  showing 
that  she  was  the  person  intended  by  the  testatrix : 

"  I  have  frequently  heard  from  my  late  mother  the  said  Sarah 
Davis,  that,  in  or  about  the  year  1798,  the  said  Sarah  Davis 
accompanied  by  my  late  father  and  by  her  sister  Susannah  Thomas 
(since  deceased)  went  to  Bristol  where  the  testatrix  then  resided, 
on  a  visit  to  her,  and  remained  there  with  her  about  eight  or  nine 
days.  At  the  time  of  such  visit  the  said  Sarah  Davis  had  one 
daughter  only,  viz.  this  deponent,  who  was  born  in  the  year  1795 ; 
and  I  have  heard  from  my  said  late  mother,  and  I  verily  believe, 
that  during  the  said  visit  the  testatrix  promised  my  said  mother 
to  leave  her  the  interest  of  BOOL  stock  for  her  life,. and  after  her 
death  to  give  the  same  to  her  daughter  Maria,  meaning  thereby 
me  this  deponent.  The  said  Sarah  Davis  was,  as  I  believe,  a  second 
cousin,  and  not  (as  in  the  claim  filed  in  this  cause  is  by  mistake 
made  to  appear)  a  niece  of  the  said  testatrix. 

"I  have  heard  from  my  said  late  mother,  and  verily  believe, 
that  she  had  not,  and  I  say  that  I  had  not,  any  correspondence  or 
communication  with  the  testatrix  in  the  interval  between  the  date 
of  the  said  visit  and  that  of  her  death ;  and  the  testatrix  was  never 
aware,  and  had  no  means  of  becoming  aware,  of  the  existence  of 
more  than  one  ^daughter  of  the  said  Sarah  Davis,  namely  me  this  [  *586  ] 
deponent.  And  I  verily  believe,  that  the  testatrix  meant  and 
intended,  by  the  bequest  so  as  aforesaid  contained  in  her  said 
will,  to  perform  the  promise  which  she  so  as  aforesaid  made  during 
the  said  visit. 

''My  late  father  and  mother  always  believed  and  considered, 
and  my  sisters  the  said  Sarah  Yaughan  and  Ann  Davis  believe 
and  admit,  that  I  am  the  person  in  the  said  will  described  as 
Davis." 

An  affidavit  was  also  made  by  Elizabeth  Hinkin,  of  Carmarthen, 
widow,  aged  seventy-eight  years  and  upwards,  sworn  the  25th 
of  July,  1858,  and  filed  the  8th  of  August,  1858;  which  was 
as  follows: 

"  That  I  was  formerly  chambermaid  at  the  *  Ivy  Bush  Inn,'  at 
Carmarthen,  for  the  space  of  four  years  or  thereabout ;  and  that 
Evan  Davis  in  the  claim  in  this  cause  mentioned  (since  deceased) 
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Phillips  was  waiter  at  the  said  inn  daring  the  time  or  part  of  the  time 
BABKEn.  during  which  I  was  chambermaid.  In  or  about  the  year  1798, 
while  I  was  chambermaid  at  the  said  inn,  the  said  Evan  Davis 
and  Sarah  Davis  his  wife,  and  her  sister  Susannah  Thomas,  in  the 
said  claim  respectively  mentioned,  and  since  deceased,  went  to 
Bristol  to  pay  a  visit  to  Sarah  Barron,  the  testatrix  in  the  said 
claim  mentioned  (who  was  a  cousin  or  other  relative  of  the  said 
Sarah  Davis),  and  were  absent  on  such  visit  for  about  eight  or 
nine  days. 

"  At  the  time  of  such  visit  the  said  Sarah  Davis  had  one  child 
only,  namely,  the  plaintifif  Maria  Phillips,  then  Maria  Davis.  The 
said  Sarah  Davis  was,  however,  then  pregnant  with  another  child, 
which  proved  to  be  a  boy;  and  she  had  subsequently  two  other 
boys,  and  then  two  other  daughters,  namely,  Sarah  Vaughan  and 
Ann  Davis,  in  the  said  claim  respectively  mentioned.  As  I  was  on 
very  friendly  terms  with  the  said  Sarah  Davis,  I  inquired  of  her 
on  her  return  from  Bristol  what  luck  she  had  had— meaning  thereby 
[  'We  ]  ^Q  *inquire  whether  she  was  likely  to  receive  any  benefit,  pecuniaiy 
or  otherwise,  from  the  said  Miss  Barron.  In  answer  to  such  inquiry, 
the  said  Sarah  Davis  replied,  that  they  (meaning  the  said  Sarah 
Davis  and  her  said  husband  and  sister)  had  then  received  from  the 
said  Miss  Barron  little  more  than  sufficient  to  pay  the  expenses 
of  the  said  journey  to  and  from  Bristol;  but  that  she  the  said 
Miss  Barron  had  promised  to  leave  her  the  said  Sarah  Davis  the 
interest  of  600/.  for  her  life,  and  after  her  death  to  give  the  same 
to  her  daughter.  I  verily  believe  that  the  said  Sarah  Barron  in 
fact  made  such  promise  as  she  was  by  the  said  Sarah  Davis  stated 
to  have  made ;  and  that  she  intended  by  her  will  to  fulfil  such 
promise  by  giving  the  sum  of  600/.  stock  therein  mentioned  to  the 
plaintifif,  as  the  only  daughter  with  whom  she  was  acquainted  of 
the  said  Sarah  Davis,  after  her  death ;  and  that  the  plaintifif  is  the 

person  in  the  said  will  described  as Davis,  daughter  of  the 

said  Sarah  Davis.  I  verily  believe  that  the  said  Sarah  Davis  and 
the  plaintifif  had  not,  nor  had  either  of  them,  any  further  correspon- 
dence or  communication  with  the  testatrix  in  the  interval  between 
the  date  of  the  said  visit  and  that  of  her  death ;  for  I  believe  that 
if  the  said  Sarah  Davis  and  the  plaintifif,  or  either  of  them,  had 
any  such  communication  the  same  would  have  come  to  my  know- 
ledge. I  verily  believe  that  the  said  testatrix  was  never  aware,  and 
had  no  means  of  becoming  aware,  of  the  existence  of  more  than  one 
daughter  of  the  said  Sarah  Davis,  namely,  the  plaintifif." 
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For  the  purpose  of  showing  that  among  the  family  the  plaintiff  Phillips 
was  always  regarded  as  the  person  intended  in  the  will,  the  will  of  babkbb. 
her  father  was  produced,  made  in  1816,  from  which  it  appeared 
that  he  had  left  certain  property  to  his  two  younger  daughters 
Sarah  and  Ann,  with  a  direction,  that,  in  the  event  of  his  daughter 
Maria  failing  to  obtain  the  legacy  of  500/.,  the  said  property  should 
be  divided  equally  among  his  three  daughters. 

Affidavits  were  also  produced,  made  by  the  two  sisters  and  other       [  587  ] 
relatives,  to  the  effect  that  the  plaintiff  had  always  been  regarded 
in  the  family  as  the  person  intended  by  the  testatrix. 

Mr.  B<icon  and  Mr.  Karslake  for  the  plaintiff : 

The  only  obscurity  on  this  will  arose  from  the  omission  of  the 
Christian  name  of  the  intended  legatee.  That  the  testatrix  intended 
her  bounty  for  a  daughter  of  Mrs.  Davis  was  unquestionable  ;  that 
she  intended  it  for  one  particular  daughter  was  equally  clear. 

It  was  well  settled,  that  parol  evidence  was  admissible  to  explain 
a  latent  ambiguity  in  the  will ;  but,  if  so,  the  evidence  now  adduced 
demonstrated  that  the  plaintiff  was  and  must  be  the  person  intended 
by  the  testatrix:  Daniell  v.  Daniell(i). 

Mr,  Pitman  for  the  representative  of  the  residuary  legatee : 

It  was  well  settled,  that  a  gift  to  one  of  the  children  of  A.  B., 
where  there  were  more  than  one,  was  void  for  uncertainty :  Loi'd 
Cheyney's  case  (2),  Doe  v.  Hiscocks  (3),  Roper  on  Legacies,  Vol.  i. 
p.  109,  Vol.  ii.  p.  1589,  and  the  cases  there  cited ;  and  no  extrinsic 
evidence  was  admissible  to  explain  the  ambiguity  (4). 

But,  supposing  the  evidence  admissible,  it  was  obviously  insuffi- 
cient. The  evidence  was  that  of  a  person  seventy-eight  years  of 
age,  and  she  deposed  to  conversations  that  took  place  between  fifty 
and  sixty  years  ago ;  but,  even  allowing  it  its  full  weight,  it  failed 
to  show  that  the  testatrix  never  knew  of  any  daughter  of  Sarah  but 
one,  or  that  she  believed  she  had  but  one. 

In  this  case  the  plaintiff  had  lain  by  eleven  years  without 
preferring  her  claim. 

Mr.  BacoYiy  in  reply  :  [  588  ] 

This  is  not  a  legacy  to  one  of  the  daughters  of  Sarah  Davis,  but 

(1)  84  R.  B.  337  (3  De  G.  &  Sm.  337).  (3)  52  R.  B.  748  (5  M.  &  W.  363). 

(2)  5  Co.  Rep.  Part  V.  p.  136.  See  (4)  4  B.  R.  1.  See  Selwood  v.  MihU 
Strwlf  V.  RusBtl,  2  Yern.  624.                    may,  3  Yes.  306. 
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Phillips     is  given  specially  to  one  daughter,  though  her  true  name  is  omitted. 
Babkeu.      It  is,  in  fact,  just  the  case  in  which  this  Court  resorts  to  extrinsic 

evidence  to  explain  a  latent  ambiguity  in  the  will. 
The  age  of  the  witness  is  no  objection  unless  her  faculties  are 

impaired,  which  is  not  pretended  in  this  case. 

The  Vicb-Chanobllor  : 

In  this  case  there  is  one  thing  certain,  that,  subject  to  a  life 
estate  in  the  500Z.  stock,  the  testatrix  intended  to  give  the  principal 
stock  to  a  daughter  of  Sarah  Davis.  But  then  it  is  said,  that  this 
is  within  that  class  of  cases  in  which  a  legacy,  given  in  clear  terms 
to  one  of  several  sons  or  daughters,  has  been  held  to  be  void  for 
want  of  certainty  as  to  the  particular  son  or  daughter  intended. 
It  seems  evident,  that  the  object  of  this  testatrix*s  bounty  was  the 
particular  daughter  in  existence  at  the  date  of  the  visit ;  and  she 
only  failed  in  making  a  gift,  about  which  there  could  be  no  doubt, 
by  omitting  to  express  the  Christian  name  of  the  intended  legatee. 
The  legacy  was  intended  for  one  particular  daughter,  and  the 
uncertainty  arises  from  the  blank  left  for  the  Christian  name.  The 
evidence  shows,  that,  although  Sarah  Davis,  at  the  date  of  the  will, 
had  three  daughters,  yet  that  of  those  three  the  eldest  alone  was 
known  to  the  testatrix.  In  fact,  it  is  shown  that  the  testatrix  never 
knew  that  Sarah  Davis  had  any  other  children  than  that  one  daughter. 
Price  V.  Page  shows,  that,  if  a  testator  describes  a  person  by  a 
name  which  was  an  imperfect  description,  resort  may  be  had  to 
parol  evidence  to  make  the  description  perfect.  Here  the  evidence 
was  said  to  be  imperfect,  as  being  only  that  of  relatives  and  con- 
nections of  the  family,  and  of  an  old  woman  who  was  a  servant. 
But  they  have  described  the  means  by  which  they  had  become 
possessed  of  a  knowledge  of  the  facts  to  which  they  deposed.  The 
[  *589  ]  result  is,  that  beyond  all  doubt  the  testatrix  knew  and  had  ^seen 
the  present  plaintiff,  who  was  the  eldest  daughter  of  Sarah  Davis. 
The  evidence  goes  on  to  show,  that,  although  there  were  two  other 
daughters,  the  testatrix  had  never  seen  or  known  them,  and  indeed 
had  never  heard  of  their  existence.  Proof  of  the  ignorance  of  a 
particular  fact  cannot  well  be  perfect,  but  there  may  be  such  an 
amount  of  evidence  of  the  surrounding  circumstances  and  situation 
of  persons  as  to  raise  a  strong  presumption  in  favour  of  the  nega- 
tive, and  to  present  the  question  in  such  a  shape  as  to  make  it  the 
duty  of  a  Court  to  presume  in  favour  of  the  particular  circumstances 
and  facts  sought  to  be  established.    This  evidence  raises  a  strong 
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presumption.  It  might  have  been  met  by  counter  evidence  to  rebut 
that  presumption,  and  a  slight  proof  of  other  circumstances  and 
facts  might  have  been  sufficient  to  rebut  a  presumption  which  goes 
only  to  establish  a  negative  proposition.  But  there  is  nothing 
whatever,  even  of  the  slightest  kind  of  evidence,  to  impugn  the 
truth  of  the  belief  formed  by  the  witnesses.  It  was  quite  open  to 
the  defendants  to  give  evidence  to  rebut  the  presumption  raised  in 
favour  of  the  plaintiff's  claim,  but  they  had  offered  none.  Instead 
of  takmg  this,  which  was  the  legitimate  course,  they  had  confined 
themselves  to  criticising  the  evidence  offered  by  the  plaintiff. 

It  is  clear  to  my  mind  that  the  testatrix  did  not  intend  the 
residuary  legatee  to  have  this  stock.  Her  intention  generally 
being  clear,  it  only  requires  reasonable  evidence  to  show  that  the 
plaintiff,  the  only  daughter  of  Sarah  Davis  whom  the  testatrix 
certainly  ever  saw  or  of  whose  existence  she  knew,  was  the  object 
of  her  bounty  as  to  the  6001.  stock.  I  must  therefore  declare,  that, 
upon  the  evidence  produced,  the  plaintiff  is  entitled  to  the  legacy, 

as  the  person  described  in  the  will  of  Miss  Barron  as Davis, 

the  daughter  of  Sarah  Davis. 


Phillips 
Babkbb. 


STONE  V.   GODFKEY. 

(1  Sm.  &  a.  590—604.) 
[Affirmed  on  appeal  as  reported  in  5  D.  M.  &  G.  76.] 


1853. 

Mv,  4, 1«. 

Dec.  10,  14. 


HINDSON  V.   WEATHERILL. 

(1  Sm.  &  a.  604—624.) 
[Reversed  on  appeal  as  reported  in  5  D.  M.  &  G.  301.] 


1853. 
Dec,  16,  17, 

ly. 


Ee  colquhoun. 

(1  Sm.  &  G.  (App.)  i— iii.) 

Where  several  defendants  retain  the  same  solicitor  each  is  liable  only 
for  his  proportionate  part  of  the  general  costs  of  the  suit  unless  the  retainer 
imposes  a  joint  as  well  as  a  several  liability  upon  the  parties  liable 
thereunder. 

[Affirmed  on  appeal  as  reported  in  5  D.  M.  &  G.  35.  It  may  be  noticed  here 
that  the  Vice-chancellor  in  his  judgment  said  that  there  was  no  evidence 
to  show  whether  the  solicitor  received  a  joint  or  separate  retainer  from  the 
defendants,  and  that  he  was  not  satisfied  that  if  the  petitioners  had  proceeded 
at  law  against  one  defendant  they  might  not  have  recovered  the  whole 
amount  of  their  claim. — 0.  A.  S.] 


1853. 
Feb.  12. 
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1863.       Ee  The   SHEFFIEI.D   and   EOTHERHAM   RAILWAY 
•^!!lf'-  COMPANY  (!)• 

St^^^t,  (1  snj.  &  G.  (App.)  iv.) 

[  App.  iv  ]  Under  special  circumstances  the  Court  may  authorise  a  purchase  of  land 

for  an  infant  with  a  shorter  title  than  could  be  enforced  under  an  oi)eu 
contract. 

This  petition  was  presented  on  behalf  of  George  Edward  Copley, 
an  infant,  and  it  asked  that  a  sum  of  460Z.  paid  into  Court  by  the 
Bailway  Company  as  the  price  of  certain  land  taken  by  the  Com- 
pany, of  which  the  infant  was  tenant  in  tail,  might  be  invested  in 
the  purchase  of  two  cottages  and  two  pieces  of  freehold  land. 

Upon  the  22nd  of  December,  1852,  it  was  referred  to  the  con- 
veyancing counsel  of  the  Court,  to  ascertain  whether  the  purchase 
was  a  safe  and  proper  one;  and  on  the  11th  of  January,  1853, 
Mr.  Brodie  certified,  that  to  one  parcel  of  the  land  a  title  not  quite 
forty  years,  and  to  the  other  a  title  not  quite  forty-seven  years, 
could  be  made ;  but  that,  though  not  a  good  title  of  sixty  years,  it 
was  a  probably  substantially  safe  holding  title. 

It  appeared  on  the  petition  that  the  proposed  purchase  consisted 
of  cottages  and  land  contiguous  to  Netherby  Hall,  near  Doncaster, 
the  mansion-house  and  grounds  of  the  infant;  that  the  infant's 
father  had  intended,  before  his  death,  to  purchase  the  same  pro- 
perty ;  and  that,  if  the  purchase  were  not  sanctioned  by  the  Court, 
the  vendor  was  about  to  convert  the  cottages  into  a  model  lodging- 
house,  which  would  be  detrimental  to  the  infant's  estate. 

Mr.  Prendergast  appeared  on  the  petition. 

The  Vicb-Chancbllor  : 

If  the  property  were  advertised  for  sale,  it  would  probably  be  a 
condition  of  s&le  that  a  good  holding  title  only  could  be  made.  I 
think  the  investment  a  safe  one,  and  beneficial  for  the  infant. 

(1)  See  now  the  Trustee  Act,  1893,      acts    with    prudence    and  caution. — 
8.  8  (3),  under  which  a  trustee  may      0.  A.  S. 
dispense  with  a  full  40  years*  title  if  he 
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In  eb  WEIGHT'S  SETTLEMENT.  im. 

(1  Sm.  &  G.  (App.)  v.-vi.)  ^!!l!^' 

Some  portion  of  a  trust  fund,  payable  by  instahnents,  was  paid  by  the 
trustee  into  Court,  under  the  Trustee  Relief  Act.  Upon  a  petition  seeking 
payment  of  the  fund  so  paid  in,  the  trustee  was  ordered  to  pay  the  future 
instalments  from  time  to  time  as  he  should  receive  them  to  the  cestui  que 
trust,  whose  title  was  dear. 

[This  was  a  questionable  exercise  of  the  jurisdiction  conferred  by  the  Trustee 
Belief  Act,  but  as  the  Orders  made  under  the  Judicature  Act  now  supply  simple 
and  effectual  alternative  remedies  for  determining  questions  (see  Order  LY.),  it 
is  unnecessary  to  retain  this  case.  -  0.  A.  S.] 


GOODALL   V.   SKERRATT.  i863. 

(1  Sm.  &  G.  (App.)  vii.)  ^'^^ 

An  order  to  revive  could  not  formerly  be  made  **  of  course  "  if  any  further 
direction  was  requii-ed  by  the  applicant. 

[15  &  16  Vict.  c.  86,  s.  52,  is  now  superseded  by  Order  XYII.  r.  1.] 


LODGE  V.  PRICHARD.  ms. 

(1  Sm.  &  G.  (App.)  viii.-ix.)  Feh.Jl^  22. 

[Affirmed  on  appeal  as  reported  in  3  D.  M.  &  G.  906.] 


WING  V.  HARYEY(l).  i853. 

(1  Sm.  &  G,  (App.)  X.— xi.)  i^2. 

Upon  a  claim,  the  Court  refused  a  motion  made  by  the  plaintiff,  under       ^^'^l?^* 
the  15  &  16  Vict.  c.  86,  s.  18,  for  the  production  of  documents,  supported 
by  the  plaintiffs  affidavit  alone  of  their  importance  to  the  cause.  L  ^PP*  ^  J 

This  was  a  suit  by  claim  against  the  defendant,  as  representing 
the  Norwich  Union  Assurance  Society,  to  recover  the  amount  of 
two  policies  of  assurance,  alleged  to  be  void  at  law  under  the 
conditions  of  the  policies,  which  preclude  the  assured  from  going 
beyond  the  limits  of  Europe.  One  of  the  equitable  grounds  on 
which  the  claim  was  founded  was,  that,  in  similar  cases,  it  had 
been  the  general  practice  of  the  society  to  waive  the  forfeiture. 
The  plaintiff  had  obtained  a  summons  at  chambers  for  the  produc- 
tion upon  oath  by  the  defendant  of  various  classes  of  documents, 
of  which  the  first  required  were  described  in  the  summons  as 

(1)  The  principle  involved  in  this  case  appears  to  remain  unaffected  by 
the  new  rules. — 0.  A.  S. 
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Wing  follows :  "  All  letters  and  copies  of  letters,  papers,  and  writings  in 
Habykt.  ^^6  possession  or  power  of  the  society  in  the  claim  mentioned,  or  the 
directors,  managers,  secretary,  actuary,  clerk,  servant,  solicitor,  or 
agent  of  the  said  society,  which  have  been  received  from  Edward 
Lockwood,  deceased,  in  the  claim  mentioned,  or  any  other  agent  of 
the  society,  containing  any  notice  or  information  of  the  departure 
or  death  beyond  the  limits  of  Europe  of  any  person  on  whose  life 
any  assurance  has  been  effected  with  the  said  society."  The 
second  class  required  were  "similar  letters  and  copies  of  letters 
from  the  society  to  Edward  Lockwood  or  other  agents."  The 
third :  **  And  all  minutes,  orders,  and  resolutions  of  the  directors 
or  managers  of  the  society,  and  in  such  possession  or  power  as 
aforesaid,  restoring  or  reviving,  or  relating  to  the  restoration  or 
revival  of  any  life  assurance  effected  with  the  said  society  which 
has  become  void  or  forfeited  or  voidable  by  reason  of  any  breach  of 
the  conditions  thereof."  Other  documents  were  specified  by 
descriptions  similar  to  the  above. 

The  summons  was  adjourned  from  before  the  chief  clerk  to  be 
argued  in  Court.  It  was  supported  by  an  affidavit  of  the  plaintiff's 
solicitor  of  his  belief  that  the  society  had  in  their  possession  the 
various  documents,  repeating  the  descriptions  in  the  summons. 
The  defendant's  solicitor  made  an  affidavit,  admitting  the  posses- 
sion of  a  great  quantity  of  books,  papers,  letters,  and  other  docu- 
ments relating  to  the  business  of  the  society,  but  whether  any  of 
them  related  to  or  contained  instructions  respecting  the  restoration 
or  revival  of  assurances  effected  with  the  society  which  had  become 
[  ♦App.  xi  ]  void  or  voidable  ♦the  deponent  stated  he  could  not  say ;  but  he 
further  stated,  that  he  had  communicated  to  the  plaintiff  by  a 
letter,  which  was  made  an  exhibit,  that  the  defendant  would  be 
happy  to  produce  "  all  reasonable  documents." 

The  affidavits  for  the  defence  to  the  claim,  which  were  read  on 
the  present  motion,  admitted  the  possession  of  certain  of  the 
documents  required. 

Mr.  Fooks,  for  the  motion,  [cited  The  Rochdale  Canal  Company 
V.  King  (l)]. 

Mr,  Rogers  was  stopped  by  the  Court. 

The  Yiob-Chanobllob  said,  that  he  had  spoken  to  the  Master  of 
(1)  92  E.  E  579  (15  Beav.  11), 
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the  Bolls  as  to  the  case  which  had  been  cited.  There  was  not 
sufficient  evidence  on  which  to  found  the  order  asked  by  this 
motion.  The  plaintiff  might  have  filed  a  bill  with  interrogatories 
instead  of  a  claim,  and  perhaps  might  have  obtained  an  answer, 
containing  admissions  upon  which  he  might  make  a  case  for  the 
production.  It  was  not  enough  to  rely  on  his  own  affidavits  only, 
and  on  a  letter  from  the  defendant's  solicitor. 

His  Honour  refused  the  motion,  with  costs. 


WiNO 
9, 

Harvst. 


HOWELL  V.  WILLIAMS. 

(1  Sm.  &  G.  (App.)  xi— xii.) 

Upon  tlie  motion  of  some  of  the  defendants,  and  on  their  submitting  to 
such  order  as  the  Court  might  make  as  to  their  cross-examination  or 
otherwise,  the  Court  ordered  that  their  answers  might  be  read  as  affidavits 
at  the  hearing  of  the  cause. 


1853. 
Feb.  22. 


In  re  The  ESTATE  of  OSBALDISTON. 
OSBALDISTON   v.   CKOWTHEK. 

(1  Sm.  &  G.  (App.)  xii.) 

In  a  suit,  commenced  by  summons,  for  the  administration  of  the  estate 
of  an  intestate,  against  the  administratrix  and  her  husband,  the  husband 
became  lunatic,  though  not  so  found  by  inquisition,  and  the  Court,  on 
motion  ex  parte,  supported  by  affidavit  of  fitness,  appointed  a  guardian 
ad  litem. 

[By  Order  LXXI.  r.  1a,  every  summons  (other  than  a  summons  in  a  pending 
cause  or  matter)  is  now  an  **  originating  summons*'  and  proceedings  com- 
menced by  "  originating  summons  '*  under  Orders  LIVa.  and  LY.  rr.  3  and  oa, 
are  *'  actions  "  within  the  meaning  of  the  Judicature  Act,  1873,  s.  100.  —  0.  A.  S.] 


1853. 
March  15. 


NICHOLSON  V.   JEYES. 

(1  Sm.  &  G.  (App.)  xiii — xiv.) 

In  an  administration  suit  a  mortgage  of  the  copyhold  estates  was  directed 
to  be  settled  by  the  Judge  of  the  Court  to  which  the  cause  was  attached. 
The  Court  refused  the  application  of  the  intended  mortgagee,  that  his  own 
counsel  might  settle  the  draft  mortgage  on  his  behalf  at  the  cost  of  the 


1863. 
Apr  a  IS. 


PITT  V.  PITT. 

(1  Sm.  &  G.  (App.)  xiv.) 

The  application  by  a  husband  and  wife  to  defend  in  forma  pauperis  in  a 
suit  respecting  her  reversionary  estate  in  land,  requires  no  special  motion, 
and  such  a  motion  was  dismissed. 


1853. 
April  28 
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1853.  In  be  BRAITHWAITE'S  TKUST. 

Xy^:  (1  Sm.  &  G.  (App.)  xv-xvi.) 

The  Accountant-General's  brokerage  on  compensation  money  ordered  to 
be  paid  by  the  Railway  Company,  so  as  not  to  be  deducted  out  of  the  money 
paid  into  Court. 

1853.  OLIVER  V.   WRIGHT. 

June  10. 
(1  Sm.  &  G,  (App.)  xvi— xviL) 

Under  15  &  16  Vict.  c.  86,  s.  39,  a  plaintiff  could  not  insist  upon  being 
oi-ally  examined  in  Court  at  the  hearing  of  his  cause. 


Mv.  2. 


1853.  BAKNES   V.   KIDGWAY. 

June  22. 
(1  Sm.  &  G.  (App.)  xviii.) 

By  a  clerical  error,  a  defendant  to  a  bill  was  named  twice,  first,  by  her 
maiden  name,  and,  secondly,  as  wife  of  B.  On  motion  ex  jxirte,  the  CotiRT 
gave  leave  to  the  plaintiff  to  amend  the  record  by  striking  out  the  name 
of  the  defendant  by  her  maiden  name,  without  re-serving  the  parties 
with  the  copy  of  the  amended  bill. 


1863.  DAVEY  V.   MILLER. 

June  27. 
(1  Sm.  &  G.  (App.)  xix.) 

A  vesting  order  and  declaration  to  uses  to  bar  dower  was  made  on  the 
application  of  a  purchaser. 


1853.  PLESTOW   V.   JOHNSON. 


(1  Sm.  &  G.  (App.)  XX— xxi.) 
The  bond  of  "The  British  Guarantee  Association,"  incorporated  by  Act 
of  Parliament :  Held  a  sufficient  security  under  an  order  to  give  security 
for  costs* 


i«53.  HOPE  V.   THRELFALL. 

Nov,  3. 
i  (1  Sm.  &  G.  (App.)  xxi — xxi  v.) 

The  plaintiff  moved,  under  the  38th  section  of  the  Id  &  16  Vict.  c.  86,  on 
notice,  immediately  before  the  hearing  of  a  cause,  for  leave  to  read  thereat 
an  affidavit  akeady  sworn,  or  that  the  time  for  closing  the  evidence  might 
be  enlarged,  on  the  ground  that  the  defendant's  affidavits  were  not  filed 
till  the  day  when  the  evidence  closed.  The  plaintiff  deposed  that  the 
affidavit  was  necessary.  The  Coubt  gave  special  leave  to  read  the  affidavit, 
and  the  defendant  not  requiring  to  answer  the  affidavit,  the  Court  directed 
the  cause  to  proceed,  reserving  to  the  defendant  alF  right  of  cross- 
examination,  if  asked. 

[The  cases  in  which  the  time  for  receiving  evidence  was  enlarged  under  this 
order  are  considered  in  Thexton  v.  Edmonsion  (1868)  L.  R.  5  Eq.  373, 37  L.  J.  Ch. 
329 ;  and  see  Smith  v.  Pilgrim  (1876)  2  Ch.  at  p.  130,  34  L.  T.  408.— 0.  A.  S.] 
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HOLDING  V.   BARTON.  i853. 

iVcw.  8. 
(1  Sm.  &  G.  (App.)  xxv.)  

Under  the  old  practice  tlie  defence  of  the  Statute  of  Limitations  had  to 
be  raised  by  the  answer. 
[The  defence  of  the  Statute  of  Limitations  must  generally  be  specially 
pleaded  now  under  Order  XIX.  rr.  14,  Id.] 


GURNEY   V.   JACKSON.  i^ss. 

Aoc.  10. 
(1  Sm.  &  G.  (App.)  xxvi.)  

Where  under  the  common  decree  in  a  foreclosure  suit,  the  plaintiffs* 

solicitor  attended  at  the  time  and  place  appointed,  but  without  any  power 

of  attorney  from  the  plaintiffs  to  receive  the  mortgage  monies,  and  the 

mortgagor  did  not  attend,  a  motion  for  the  order  absolute  to  foreclose  was 

refused. 

[But  under  similar  circumstances  a  foreclosm-e  order  absolute  was  made  by 

Malixs,  V.-C.  in  CV«:  v.  Waieon  (1877)  7  Ch.  D.  196,  47  L.  J.  Ch.  203  ;  by  Hall, 

V.-C.  in  Moifre  and  Rohinafni*8  Noitinyhamshire  Banking  Co,  v.  Horsfiehl  (1«82) 

W.  N.  43,  and  by  Kay,  V.-C.  in  Cratvley  v.  FuUer  (1890)  W.  N.  35.— 0.  A.  S.] 


KEMBALL  v.   WALDUCK.  },^\ 

Dee.  1. 
(1  Sm.  &  G.  (App.)  xxvii — xxviii.)  

After  bill  filed,  the  sole  defendant  became  bankrupt,  and  obtained  her 
certificate,  and  then  put  in  her  answer,  stating  these  facts.  No  proceedings 
were  taken  for  six  yeai*s,  and  the  defendant  moved  for  the  dismissal  of  the 
bill,  with  costs.  The  plaintiff,  not  desiring  to  proceed,  offered  to  do  so 
rather  than  pay  the  costs.    The  Court  dismissed  the  bill  without  costs. 


CHAMBERLAIN  v.   CHAMBERLAIN.  isss. 

Dec,  13. 
(1  Sm.  &  G.  (App.)  xxviii.)  

Where  300/.,  part  of  a  fund  in  Court,  was  to  be  settled  by  the  Court,  the 
petition  for  the  settlement  was  referred  to  chambers,  and  after  consideration 
the  trusts  were  inserted  in  the  order,  instead  of  the  settlement  being  refen*ed 
to  the  conveyancing  counsel 
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IN  THE  COURT  OF  EXCHEQUER. 


'««»•  PINNINGTON  V.  GALLAND(l). 

Jif/y  d!  (9  Ex.  1—13 ;  S.  C.  1  C.  L,  B.  819 ;  22  L,  J.  Ex.  848  ;  22  L.  T.  0.  S.  41.) 

r  2  1  In  an  action  for  a  disturbance  of  a  right  of  way,  it  appeared  that,  in  the 

year  1839,  A.  being  the  owner  of  five  closes,  two  of  which,  called  the 
Holme  closes,  wei-e  separated  by  two  of  the  others  from  the  only  available 
highway,  sold  the  entire  property  in  three  lots.  M.  purchased  the  Holme 
closes,  N.  one  of  the  other  closes,  and  D.  the  remaining  closes.  Over  the 
latter,  the  tenants  of  A.,  from  the  year  1823,  had  used  a  way  for  the 
occupation  of  the  Holme  closes.  The  deeds  of  conveyance  to  the  three 
purchasers  were  all  executed  on  the  same  day,  but  it  could  not  be  ascer- 
tained in  what  order  of  priority  they  were  executed.  No  special  grant  or 
i*eservation  of  any  particular  way  was  contained  in  any  of  them ;  but  in  the 
conveyance  to  M.  were  the  usual  words,  **  together  with  all  ways,  roads, 
&c.  to  the  said  closes  belonging  or  appertaining.**  For  several  years  after 
the  execution  of  the  conveyances,  the  plaintifP,  who  occupied  the  Holme 
closes  as  tenant  of  M.,  had  used  the  way  in  question  ;  but,  in  1843,  the 
defendant,  who  had  purchased  D.'s  closes,  disputed  the  plaintiff's  right  and 
obstructed  the  way :  Held,  first,  that,  assuming  that  the  conveyance  to 
M.  was  executed  before  that  to  D.,  the  plaintiff  was  clearly  entitled  to  the 
way,  for  where  a  person  having  a  close  surrounded  by  his  land  grants  the 
close  to  another,  the  grantee  has  a  way  over  the  grantor's  land  as  incident 
to  the  grant.  Secondly,  assuming  that  the  conveyance  to  D.  was  executed 
before  that  to  M.,  the  plaintiff  was  nevertheless  entitled  to  the  way,  for 
while  the  property  in  the  Holme  closes  remained  in  A.  he  had  that 
way  of  necessity,  as  being  the  most  convenient  mode  of  access  to  his 
premises,  and  it  passed  by  his  conveyance  to  M.  under  the  words  **  all 
ways  to  the  closes  belonging  or  appertaining." 

This  was  an  action  on  the  case  for  the  disturbance  of  a  right  of 
way,  which  came  on  to  be  tried  before  Coleridge,  J.,  at  Nottingham 
Summer  Assizes,  1852,  when  a  verdict  was  found  for  the  plaintiff, 
damages  40«.,  subject  to  the  following  special  case : 

The  declaration  claimed  the  right  of  way  in  question  over  the 
defendant's  land  in  respect  of  two  closes  called  the  Near  and  Far 
Bye  Holme  closes,  of  which  the  plaintiff  was  the  occupier.  There 
was  a  plea  in  denial  of  the  alleged  right  of  way.  The  subjoined 
plan  shows  the  plaintiff's  and  defendant's  lands,  and  the  neigh- 
bouring closes  particularly  referred  to  in  the  subsequent  part  of  the 
case. 
L  8  ]  The  right  of  way  claimed  by  the  plaintiff  was  from  the  Town 
Street  of  Sutton-upon-Trent,  through  the  defendant's  lands  on  the 
north  side  of  his  house,  and  through  part  of  the  moat  close,  in 
the  line  marked  A ^B.    The  defendant  denied  the  plaintiff's 

(1)  See  Wheeldon  v.  Burrows  (1879)      Ch.  D.  632,  644,  55  L.  J.  Ch.  745,  55 
12  Ch.  Div.  31,  48  L.   J.  Ch.  853;      L.  T.  428.— J.  G.  P. 
Midland  Ry.  Co.  v.  Milia    (1886)  33 
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PiNKiKGTON  right   to  proceed  in   that  direction,  and   contended   that,  if  the 

Galland.     plaintiff  was  entitled  to  any  way  from  the  Town  Street  to  his  closes,  it 

was  not  over  the  defendant's  lands,  but  over  the  close  called  in  the 

plan  the  Hall  close,  along  the  hedge  bounding  the  south  side  of 

that  close,  in  the  line  marked  C B. 

The  plaintiff's  closes  and  the  defendant's  house  and  land,  as 
well  as  the  Moat  close  and  the  Hall  close.  Coney  Grew  close.  Maples 
close  No.  5,  and  Catliffe's  close  No.  6,  formerly  all  belonged  to  one 
owner,  and  the  claim  and  dispute  as  to  the  way  in  question  arose 
in  consequence  of  the  subdivision  and  sale  of  the  estate  as  herein- 
after mentioned,  the  plaintiff  claiming  the  way  A B,   as  a 

way  arising  from  necessity  or  by  implied  grant  from  Mr.  Dickinson 
on  such  subdivision  and  sale. 

Sometime  before  1814,  the  whole  property  belonged  to  and  was 
in  the  occupation  of  a  Mr.  Millus,  and  in  his  time  the  way  actually 
used  to  get  from  the  Town  Street  to  the  closes  now  occupied  by  the 

plaintiff,  and  the  closes  No.  6  and  No.  6,  was  in  the  line  A B. 

In  1814  Mr.  Dickinson,  who  had  then  become  the  owner  of  the 
whole  estate,  divided  it  into  several  lots  with  a  view  to  a  sale  by 
auction,  on  which  occasion  the  close  No.  6  formed  one  lot,  and  the 
close  No.  6  another.  An  auction  accordingly  took  place  during  that 
year,  when  the  closes  No.  5  and  No.  6  alone  were  sold,  the  former 
to  a  person  named  Maples,  the  latter  to  a  person  named  Catliffe. 
Both  the  purchasers  entered  into  possession  of  their  respective  lots 
in  1815.     The  conveyance  to  Catliffe  contained  a  special  grant  to 

him  of  a  road  from  the  Town   Street  in  the   line  C ^B,  and 

[  ♦!  ]  from  thence  through  and  along  the  north  side  of  the  two  *closes, 
now  the  plaintiff's,  and  through  and  along  the  west  side  of  No.  5, 
and  which  road  had  been  so  set  out  with  a  view  to  the  said  sale.  The 
conveyance  to  Maples  contained  no  special  grant  of  any  road,  but 
reserved  so  much  of  the  road  granted  to  Catliffe  as  passed  through 
No.  5.  From  the  time  that  Maples  and  Catliffe  entered  into  posses- 
sion of  their  respective  closes,  they  used  the  road  mentioned  in  the 
conveyance  to  Catliffe,  and  no  other  road,  until  the  arrangement 
made  with  Wilmot  hereinafter  mentioned. 

In  1818,  Mr.  John  Wilmot  became,  and  continued  till  1828, 
tenant  to  Mr.  Dickinson  of  all  the  unsold  portion  of  the  estate, 
excepting  the  house  and  land  now  the  defendant's  and  the  Moat 
close ;  and  during  all  that  time  the  only  road  used  by  him  was  the 

road   C B.     In   1828,   Wilmot  became  yearly  tenant  of  the 

whole  of  the  unsold  estate,  and  shortly  afterwards,  by  arrangement 
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between  Wilmot,  Maples,  and  Gatliffe,  the  use  of  a  road  in  the   Pimnikotok 

line  A ^B  was   substituted  for  the  road  in   the  line  C B,     gal^axd. 

and  Wilmot  then  removed  the  gate  between  the  Moat  close  and 
Hall  close,  and  made  up  the  fence  in  its  stead.     The  use  of  the 

road  C B   was  then   discontinued,   and  the   substituted   road 

A B  alone  was  used  from  thence  until  and  after  the  sale  in 

1839,  hereinafter  mentioned,  during  all  which  time  it  was  the  only 

open  road,  in  consequence  of  the  obstruction   C B.     There 

was  no  evidence  that  Mr.  Dickinson  ever  became  aware  of  this 
arrangement. 

In  the  latter  end  of  1889,  the  remainder  of  the  estate  was  sold  by 
auction  in  separate  lots,  and  in  the  month  of  April,  18W,  conveyed 
by  Mr.  Dickinson  to  the  respective  purchasers.  The  two  closes 
now  occupied  by  the  plaintiff  were  conveyed  to  Mr,  Moss  by  deeds 
dated  the  6th  and  7th  of  April,  1840.  The  house  and  premises 
(now  the  defendant's),  together  with  the  Moat  close  and  Coney 
Grew  close,  were  conveyed  to  Mr.  Dearie  by  deeds  dated  the  8rd  and 
4th  of  April,  1840.  Mr.  Dearie,  as  the  largest  purchaser,  *  entered  [  *o  ] 
into  covenants  for  the  production  of  the  title-deeds  to  the  other 
purchasers,  which  title-deeds  were  accordingly  handed  over  to  him. 
The  Hall  close  was  conveyed  to  John  Newboult  by  deeds  dated  the 
6th  and  7th  of  April,  1840.  These  deeds  of  conveyance  to  the 
several  purchasers  from  Mr.  Dickinson,  though  bearing  different 
dates,  were  in  fact  all  executed  on  one  day,  viz.  the  8th  of  April, 
1840 ;  and  it  cannot  be  ascertained  in  what  order  of  priority  they 
were  executed. 

Dearie,  after  his  own  purchase,  sold  and  conveyed  the  Moat  close 
and  Coney  Grew  close  to  James  Sykes,  and  the  house  and  premises 
(now  the  defendant's)  to  William  Wilmot,  who  in  1842  sold  and 
conveyed  the  same  to  the  defendant.  The  conveyance  from  Dearie 
to  Wilmot  is  dated  the  6th  and  7th  of  April,  1840,  and  the  convey- 
ance from  Wilmot  to  the  defendant  is  dated  the  2nd  of  February,  1842. 

No  special  grant  or  reservation  of  any  particular  way  is  contained 
or  mentioned  in  any  of  the  deeds  of  conveyance  from  Mr.  Dickinson 
of  1840.  The  conveyance  of  the  two  closes  now  occupied  by  the 
plaintiff  contains  the  usual  general  words,  "  together  with,"  {inter 
alia)  "  all  ways,  roads,  paths,  passages,  rights,  easements,  advan- 
tages, and  appurtenances  whatsoever  to  the  said  closes  belonging 
or  in  anywise  appertaining." 

None  of  the  conveyances  contained  any  exception  or  mention  of 
the  special  right  of  way  granted  to  Catliffe,  nor  was  there  any 
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PiNMiNOTON   evidence  that  the  existence  of  such  grant,  or  of  the  previous  user  of 
Qallamd.     ^^^  ^^7  so  specially  granted,  or  of  the  circumstances  under  which 
the  substitution  took  place,  was  known  to  any  of  the  purchasers  in 
1840,  except  Mr.  Wilmot. 

Upon  the  completion  of  the  purchases  in  April,  1840,  the  several 
purchasers  or  their  tenants  were  put  into  possession  and  occupation 
of  the  different  closes,  and  the  plaintiff  then  began  to  occupy  the 
[  *6  1  Bye  Holme  closes  under  *Mr.  Moss,  and  has  remained  in  possession 
up  to  the  present  time.  Wilmot  continued  to  occupy  as  owner  the 
house  and  land  (now  defendant's)  till  1842,  when  he  sold  it  to  the 

defendant ;  and  during  this  time  the  use  of  the  road  A ^B,  on 

the  north  side  of  the  house,  continued  as  before,  both  by  the 
plaintiff  as  tenant  of  the  Eye  Holme  closes,  and  by  the  tenants  of 
Maples  and  Gatliffe  in  respect  of  their  closes.  In  1846  the  defen- 
dant obstructed  the  road  A B,  and  made  it  unpassable,  by 

digging  a  trench  and  planting  trees  across  one  part  of  it.  The 
plaintiff  gave  him  notice  to  remove  the  obstruction,  which  he 
refused,  and  after  attempts  at  an  arrangement,  which  failed,  the 
present  action  was  brought  to  try  the  right  of  the  plaintiff  to  the 
last-mentioned  road.  There  is  not,  nor  was  it  proved  that  there 
ever  was,  any  mode  of  access  to  the  plaintiff's  closes  (without  com- 
mitting trespasses  on  adjoining  owners)  except  by  one  or  other  of 
the  roads  in  question. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the 
above  circumstances,  the  plaintiff,  as  the  occupier  of  the  Bye  Holme 
closes,  is  entitled  to  the  use  of  the  road  A ^B  over  the  defen- 
dant's land.  If  the  Court  consider  that  he  is,  the  verdict  is  to  stand 
if  not,  to  be  entered  for  the  defendant. 

Hayes  argued  for  the  plaintiff  (June  8): 

Upon  the  subdivision  of  the  property  there  was  an  implied 
reservation  of  the  way  in  question,  which  passed  by  the  convey- 
ance of  the  Bye  Holme  closes,  under  the  words  "  all  ways  thereto 
appertaining."  It  is  a  maxim  of  law,  that  when  a  person  grants 
any  thing,  he  impliedly  grants  all  that  is  indispensable  for  the  full 
enjoyment  of  the  thing  granted.  That  is  the  principle  on  which  a 
way  of  necessity  is  founded.  In  the  note  to  Pom/ret  v.  Ricroft  (l), 
[  *7  ]  the  learned  editor,  after  ♦adverting  to  the  above  maxim,  says :  "  So, 
where  a  man,  having  a  close  surrounded  with  his  own  land,  grants 
the  close  to  another  in  fee,  for  life  or  years,  the  grantee  shall  have 
(1)  1  Wms.  Saund.  323. 
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a  way  to  the  close  over  the  grantor's  land  as  incident  to  the  grant ;  PiNHmoToif 
for  without  it  he  cannot  derive  any  benefit  from  the  grant.  So  it  is  gallaitd, 
where  he  ^ants  the  land  and  reserves  the  close  to  himself.'*  Those 
positions  are  supported  by  numerous  authorities.  In  Clark  v. 
Cogge  (i),  "the  case  was,  the  one  sells  land,  and  afterwards  the 
vendee,  by  reason  thereof,  claims  a  way  over  part  of  the  plaintiff's 
land,  there  being  no  other  convenient  way  adjoining ;  and  whether 
this  was  a  lawful  claim  was  the  question  :  and  it  was  resolved,  with- 
out argument,  that  the  way  remained,  and  that  he  might  well 
justify  the  using  thereof,  because  it  is  a  thing  of  necessity,  for 
otherwise  he  could  not  have  any  profit  of  his  land :  et  e  canverso,  if 
a  man  hath  four  closes  lying  together,  and  sells  three  of  them, 
reserving  the  middle  close,  and  hath  not  any  way  thereto  but 
through  one  of  those  which  he  sold,  although  he  reserved  not  any 
way,  yet  he  shall  have  it  as  reserved  unto  him  by  the  law."  Also, 
in  2  Roll.  Abr.  tit.  "  Graunt "  Z,  p.  17,  it  is  said,  "  If  I  have  a  field, 
inclosed  by  my  own  land  on  all  sides,  and  I  aliene  this  close  to 
another,  he  shall  have  a  way  to  this  close  over  my  land  as  incident 
to  the  grant,  for  otherwise  he  cannot  have  any  benefit  by  the  grant. 


.   M 


(Platt,  B.  :  The  law  is  stated  in  similar  terms  in  Selw.  N.  P. 
p.  1888,  10th  ed.) 

In  Staple  v.  Hey  don  (2)  it  was  held,  that  "  a  stranger  may  have  a 
way  over  another's  soil  three  manner  of  ways,  viz.  for  necessity,  by 
grant,  and  by  prescription.  For  necessity,  as  if  A.  has  an  acre  of 
ground  surrounded  by  ground  of  B.,  A.  for  necessity  has  a  way  over 
a  convenient  part  of  B.'s  ground  to  his  own  soil,  as  a  necessary 
incident  to  his  ground.  So,  if  A.  grant  a  piece  of  land  which  is 
surrounded  by  land  of  the  vendor,  ♦he  grants  a  way  as  a  necessary  [  *8  ] 
incident  therewith."  [He  also  cited  Packer  v.  Welsted  (3)  and 
Button  V.  Taylor  (4).] 

(Parke,  B.,  referred  to  *Phey8ey  v.  Vicary  (5).)  [  •»  ] 

In  Hoivton  v.  Frear8on(e),  the  general  doctrine  as  to  a  way  of 
necessity  was  extended  to  the  case  of  a  grant  by  a  trustee.  A  way 
of  necessity  is  not  a  mere  easement,  but  something  appurtenant  to 
the  land;   for  it  is  not  extinguishable  by  unity  of    possession: 

(1)  Cro.  Jac.  170.  (4)  2  Lutw.  1487. 

(2)  6  Mod.  1.  (6)  73  E.  E.  583  (16  M.  &  W.  484). 

(3)  2  Sid.  39,  111.  (6;  4  E.  E.  581  (8  T.  E.  50). 
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PiKirncoTOK   Packer  v.  WeUted  (i),  Clark  v.  Cogr/e  (?) ;  and  it  will  pass  under  a 
Qallavd.     conveyance  of  land  with  all  ways  thereto  belonging  and  appertain- 
ing:   Morris    v.    Edgington(s),    James    v.    Plant  (i),    Barlmc    v. 
Rhodes  (5). 

Hugh  Hill,  for  the  defendant : 

Since  it  cannot  now  be  ascertained  in  what  order  of  priority  the 
conveyances  were  executed,  presumption  must  determine  it :  Taylor 
V.  Horde  (6).  It  may  reasonably  be  presumed  that  the  conveyance 
to  Dearie  was  first  executed  ;  and,  assuming  that  to  be  the  case,  it 
is  di£Bcult  to  understand  how  Dickinson,  remaining  the  owner  of 
the  Bye  Holme  closes,  but  having  conveyed  away  the  fee  in  the 
surrounding  land,  could  have  a  right  of  way  over  it  in  derogation 
of  his  own  grant.  There  is  no  intelligible  legal  reason  for  such  a 
right  of  way.  If  the  grantee  does  not  execute  the  conveyance, 
there  can  be  no  implied  grant  from  him,  neither  can  there  be  any 
implied  exception  or  reservation  of  it  by  the  grantor,  since  a  right 
of  way  cannot  be  made  the  subject  either  of  the  one  or  the  other, 
inasmuch  as  it  is  neither  parcel  of  the  thing  granted,  nor  is  it 
issuing  out  of  the  thing  granted,  the  former  being  essential  to  an 
exception,  and  the  latter  to  a  reservation  :  1  Wms.  Saund.  328  c, 
note.  Barlow  v.  Rhodes  (5)  is  an  express  authority,  that  the  words 
in  a  conveyance,  '^  with  all  ways  thereto  belonging  or  in  anywise 
appertaining,"  will  not  pass  a  way  not  strictly  appurtenant,  unless 
[  'lo  ]  the  parties  appear  to  have  intended  *to  use  those  words  in  a  sense 
larger  than  their  ordinary  legal  sense.  Harding  v.  Wilson  (7)  is  an 
authority  to  the  same  elTect.  There  is  no  other  case  in  which  the 
word  "  appertaining  "  has  received  the  extended  construction  put 
upon  it  in  Moi-ris  v.  Edgington  (3).  In  James  v.  Plant  (4),  the 
conveyance  contained  the  additional  words  "or  therewith  usually 
held,  used,  occupied,  or  enjoyed."  But,  at  all  events,  a  way  of 
necessity  is  limited  by  the  necessity  which  created  it,  and  ceases,  if 
at  any  subsequent  period  the  party  entitled  to  it  has  another  mode 
of  approach  to  his  land  :  Holmes  v.  Goiing  (8).  Here  the  road  in 
question  was  not  used  prior  to  the  year  1828,  when  it  was  substi- 
tuted for  the  old  road  by  arrangement  between  the  tenants,  without 

(1)  2  Sid.  39.  111.  (5)  38  B.  R.  653  (1  Cr.  &  M.  439). 

(2)  Cro.  Jac.  170.  (6)  1  Burr.  75. 

(3)  12  R.  R.  579  (3  Taunt.  24).  (7)  26  R.  R.  2S7  (2  B.  &  C.  96). 

(4)  43    K.  R.  463   (4    Ad.   ft  £1.          (8)  27  R.  R.  549  (2  Biug.  76). 
749). 
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the  consent  or  knowledge  of  the  owner  of  the  property.     (He  also   PiNHiiraT02i 
referred  to  Gale  on  Easements,  p.  71,  2nd  ed.)  oallako. 

Hayes  replied. 

Car.  adv.  valt. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  : 

This  is  a  special  case,  which  was  argued  before  us  during  the 
last  Term ;  and  the  question  is,  whether  the  plaintiff,  as  occupier  of 
two  closes  called  the  Bye  Holme  closes,  is  entitled  to  a  right  of  way 
over  certain  lands  of  the  defendant. 

The  material  circumstances  are  these :  In  the  year  1839  a 
property  consisting  of  five  closes  belonged  to  a  Mr.  Dickinson. 
Two  of  them  were  the  Bye  Holme  closes,  and  they  were  separated 
by  two  of  the  others  from  the  only  available  highway,  the  Town 
Street  of  Sutton-upon-Trent.  From  the  year  1828  the  road  over 
which  the  plaintiff  now  claims  the  right  of  way  was  that  which 
was  *used  by  Mr.  Dickinson's  tenant  for  the  occupation  of  the  Bye  [  *ii  ] 
Holme  closes.  From  a  plan,  which  forms  part  of  the  case,  the 
road  appears  to  be  the  shortest  and  most  direct  access  from  the 
highway  to  the  closes ;  and  it  having  been  used  for  so  many  years 
by  the  tenant  who  occupied  the  entire  property,  we  think  we  may 
safely  conclude  that  it  was,  and  is,  the  most  convenient  road. 

In  1839  the  property  was  sold  by  Mr.  Dickinson  in  three  lots. 
A  Mr.  Moss  purchased  the  Bye  Holme  closes,  a  Mr.  Newboult 
purchased  one  of  the  other  closes,  and  a  Mr.  Dearie  purchased  the 
remainder  of  the  property,  which  includes  that  now  belonging  to 
the  defendant,  and  over  which  tlie  way  in  question  goes.  The 
deeds  of  conveyance  to  the  three  purchasers,  although  bearing 
different  dates,  were  all  executed  on  the  same  day,  the  8th  of 
April,  1840,  and  it  cannot  now  be  ascertained  in  what  order  of 
priority  they  were  executed.  No  special  grant  or  reservation  of 
any  particular  way  is  contained  in  any  of  them ;  but  in  the  con- 
veyance to  Mr.  Moss,  whose  tenant  the  plaintiff  is,  there  is 
comprised  the  usual  words,  '*  together  with  (inter  alia)  all  ways, 
roads,  paths,  passages,  rights,  easements,  advantages,  and 
appurtenances  whatsoever  to  the  said  closes  belonging,  or  in  any 
way  appertaining."  Mr.  Dearie  executed  the  deed  of  conveyance 
to  him. 

For  several  years  after  the  execution  of  the  conveyances,  thp 

38—2 
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VXKsnfiBiTOK  occupier  of  the  Bye  Holme  closes  continued  to  use  the  road  in 
O^WAJrD.  question;  but  in  1848  the  defendant,  who  had  purchased  from 
Mr.  Dearie  part  of  the  land  conveyed  thus  by  Mr.  Dickinson,  and 
over  which  the  way  in  question  goes,  disputed  the  plaintiflf's  right 
to  use  it.  Attempts  were  made  for  arrangement,  which  failed, 
and  we  are  now  required  to  decide  the  point ;  and  we  are  of 
opinion  that  the  plaintiff,  as  occupier  of  the  Rye  Holme  closes, 
is  entitled  to  the  right  of  way  claimed. 

It  is  impossible  to  ascertain  the  priority  of  the  execution  of  the 
[  •12  ]       two  conveyances  (that  to  the  third  purchaser  *may  be  put  out 
of  consideration),  and  the  plaintiff,  having  to  establish  his  right,  is 
bound  to  show  that,  whichever  was  the  first  executed,  he  never- 
theless is  entitled  to  the  right  of  way. 

First,  assume  that  the  conveyance  to  Mr.  Moss  was  executed 
before  that  to  Mr.  Dearie.  In  this  case  there  would  clearly  be  the 
right  of  way.  It  is  the  very  case  put  by  Mr.  Serjt.  Williams  in 
his  note  to  Pomfret  v.  JJicrq/i(i),  viz.  "where  a  man,  having  a 
close  surrounded  with  his  land,  grants  the  close  to  another  in  fee, 
for  life,  or  for  years,  the  grantee  shall  have  a  way  over  the 
grantor's  land,  as  incident  to  the  grant,  for  without  it  he  cannot 
have  any  benefit  from  the  grant,"  and  the  way  would  be  the  most 
direct  and  convenient,  which  we  think  we  may  properly  assume 
the  one  in  question  in  the  present  case  to  be.  This  is  founded 
upon  the  legal  maxim,  "  Qaai<^  aliquis  aliquid  concedit,  conced^re 
vid^tur  et  id  sine  quo  res  concessa  titi  nonpotestf*'  which,  though  it  be 
clearly  bad  Latin,  is,  we  think,  good  law. 

Secondly,  assume  that  the  conveyance  to  Mr.  Dearie  was  executed 
the  first.  In  this  case  the  Bye  Holme  closes  were  for  a  short 
period  of  time  the  property  of  Mr.  Dickinson,  after  the  property  in 
the  land  conveyed  to  Mr.  Dearie  had  passed  out  of  him.  There  is 
no  doubt,  apparently,  a  greater  difficulty  in  holding  the  right  of 
way  to  exist  in  this  case  than  in  the  other ;  but,  according  to  the 
same  very  great  authority,  the  law  is  the  same,  for  the  note 
-proceeds  thus :  "  So  it  is  when  he  grants  the  land  and  reserves 
the  close  to  himself ; "  and  he  cites  several  authorities  which  fully 
,bear  him  out :  Chirk  v.  Cogge  (2),  Staple  v.  Hey  don  (2)  ^  Chichester  v. 
iLethbridge  (4).  It  no  doubt  seems  extraordinary  that  a  man  should 
[  'IS  ]  have  a  right  which  certainly  derogates  from  his  own  grant ;  but  *the 
law  is  distinctly  laid  down  to  be  so,  and  probably  for  the  reason 

(1)  1  Wms.  Saund.  323.  (3)  6  Mod.  1. 

(2)  Cro.  Jac.  170.  (4)  Willes,  72,  n. 
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given  in  Dutton  v.  Taylor  {}),  that  it  was  for  the  public  good, .as   ?imi»Q!sov 
otherwise  the  close  surrounded  would  not  be  capable  of  cultivation*'    q^llavd. 

According  to  this  law,  therefore,  the  right  of  way  would  accrue  to' 
Mr.  Dickinson  upon  the  execution  of  the  conveyance  to  Mr.  Dearie, 
and  it  would  clearly  pass  to  Mr.  Moss  under  his  conveyance,  for.it 
would  be  a  way  appurtenant  to  the  Bye  Holme  closes,  and  would  pass 
under  the  words  "all  ways  to  the  closes  belonging  or  appertaining," 
and,  indeed,  probably  without  them.  The  plaintiff  has  vested  in 
him,  as  Mr.  Moss's  tenant,  all  his  rights  of  way ;  and,  for  the  above 
reason,  we  think  that  he  is  entitled  to  the  judgment  of  the  Court. 

There  is  a  statement  in  the  case  respecting  another  road  described 
in  the  plan  as  from  C  to  D,  which  the  defendant  contends  was  the 
plaintiff's  proper  way.  But  it  is  perfectly  clear,  that,  whatever 
may  be  the  rights  of  the  occupiers  or  owners  of  the  two  closes 
further  to  the  east,  called  Maples  and  Gatliffe  closes,  and  which 
were  sold  and  conveyed  by  Mr.  Dickinson  before  the  sales  to 
Mr.  Moss  and  Mr.  Dearie,  Mr.  Moss  or  the  plaintiff  his  tenant, 
upon  the  statement  in  the  present  case,  has  no  ri<*ht  to  the  use  of 
it ;  and,  except  by  one  or  other  of  the  roads,  the  case  states  that 
the  plaintiff  could  not  get  to  the  Bye  Holme  closes  without  being 
a  trespasser  upon  land  other  than  Mr.  Dickinson's. 

Judgment  for  the  plaintiff'. 
TEEKT  V.  HUNT(£).  i863. 

(9  Ex.  14-24 ;  S.  C.  22  L.  J.  Ex.  318 ;  17  Jur.  899 ;  22  L.  T.  0.  S.  23.)  "^"^^  ^' 

The  right  of  a  person  to  do  an  act  with  regard  to  the  property  of  another,         [  1^  ] 
depends  upon  the  authority  or  right  which  he  really  has  to  do  the  act,  and 
not  upon  that  which  he  says  he  has.   Therefore,  if  a  person,  having  authority^ 
to  distrain  for  rent  due  to  another,  says  at  the  time  that  he  distrains  foo 
rent  due  to  himself,  he  may  nevertheless  justify  as  bailiff  of  the  other. 

A  want  of  notice  does  not  render  a  distress  invalid. 

If  a  lessor,  having  mortgaged  his  reversion,  is  permitted  by  the  moi*t' 
gagee  to  continue  in  the  receipt  of  the  rent  incident  to  that  reversion,  he,- 
during  such  permission,  is  presumptione  juris  authorised,  if  it  should 
become  necessary,  to  realise  the  rent  by  distress,  and  to  distrain  for  it  in 
the  mortgagee's  name,  as  his  bailiff. 

SemhJe,  that  a  plaintiff  in  replevin  will  not  he  allowed  to  reply  to  a 
cognizance  by  traversing  the  facts  of  the  tenancy  and  the  rent  being  in 
arrear,  and  also  the  authority  to  distrain  as  baili£f. 

Beplevin.    The  declaration  stated  that  the  defendant,  on  &c.^in 

a  CjBrtain  dwelling-house,  took  the  plaintiff's,  goods,  and  unjustly 

deteined  the  same,  &c.  -  . 

(1)  2  Lutw.  1487.  1  Ch.  78S,  791,  69  L.  J.  Ch.  303,  82 

(2)  Cited,  Woohton  v.   lii^s  [1900]      L.  T.  21. 
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Tbbkt  Cognizance.    The  said  E.  Hunt,  as  the  bailifif  of  one  S.  Walters, 

HuMT.  veil  acknowledges  the  taking  of  the  said  goods  &c.,  and  justly 
because  he  says  that  one  J.  Morgan  for  a  long  time,  to  wit,  &c. 
held  and  enjoyed  the  dwelling-house,  in  which,  &c.  as  tenant 
thereof  to  the  said  S.  Walters,  by  virtue  of  a  certain  demise  thereto- 
fore made  at  and  under  the  yearly  rent  of  61  6«.,  payable  quarterly, 
&c.  And  because  a  large  sum,  to  wit,  291.  IBs.  6d.  of  the  rent 
aforesaid,  for  a  certain  time,  to  wit,  four  years  and  three  quarters 
of  another  year,  ending,  to  wit,  on  &c.,  was  due  and  in  arrear  from 
the  said  J,  Morgan  to  the  said  S.  Walters,  the  defendants  well 
acknowledge  the  taking  of  the  said  goods,  &c.  and  justly  &c.  as 
and  for  and  in  the  name  of  a  distress,  for  the  rent  so  due  and  in 
arrear  as  aforesaid,  and  which  still  remains  due  and  unpaid.  Prayer 
of  judgment,  &c. 

Flea  in  bar.  As  to  the  said  cognizance,  the  plainlifif  denies  the 
allegations  therein  contained.     Upon  which  issue  was  joined. 

At  the  trial,  before  Alderson,  B.,  at  the  Middlesex  sittings  in  last 
Easter  Term,  the  following  facts  appeared :  The  defendant  Hunt, 
being  the  owner  of  a  dwelling-house  in  Ernest  Street,  Bermondsey, 
by  indenture  of  the  8th  of  January,  1848,  demised  the  house  to 
J.  Morgan  for  the  term  of  seventy  years,  at  a  ground  rent  of  6L  6«. 
a  year.  Morgan  being  indebted  to  Hunt,  it  was  arranged  between 
[  *io  ]  ^tbem  that  Hunt  should  let  the  house,  and  pay  himself  out  of  the 
rent.  On  the  80th  of  April,  1850,  Hunt  let  the  house  to  the  plain- 
tiff as  yearly  tenant,  at  the  rent  of  22L  On  the  20th  of  May,  1850, 
Hunt  assigned  his  reversion,  expectant  on  the  determination  of  the 
lease  of  the  8th  of  January,  1848,  by  way  of  mortgage  to  S.  Walters 
for  money  lent.  By  the  mortgage  deed,  which  was  in  the  usual 
form,  the  premises  wei-e  absolutely  conveyed  to  Walters,  with  a 
proviso  for  redemption,  on  payment  by  Hunt  of  the  principal  money 
and  interest  on  the  20th  of  November  then  next.  The  money  was 
not  paid  on  that  day,  but  Hunt,  who  had  regularly  paid  the  interest 
to  Walters,  continued  to  receive  the  rent.  The  plaintiff  having 
subsequently  refused  to  pay  Hunt  any  more  rent,  in  October,  1852, 
he  distrained  the  plaintiff's  goods.  The  notice  of  distress  stated 
that  it  was  made  for  rent  due  to  Hunt.  At  the  time  of  the  distress 
the  ground  rent  was  in  arrear. 

It  was  objected,  on  behalf  of  the  plaintiff,  first,  that  the  distress 
was  illegal,  because  the  notice  stated  that  the  rent  was  due  to  Hunt, 
when  in  fact  it  was  due  to  Walters,  as  assignee  of  the  reversion  ; 
secondly,  that  there  was  no  evidence  that  Hunt  had  any  authority 
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from  Walters  to  distrain.  The  learned  Judge  directed  a  verdict  for  Tbmt 
tlie  defendant,  reserving  leave  for  the  plaintiff  to  move  to  enter  a  hunt, 
verdict  for  him. 

A  rule  nisi  having  been  obtained  accordingly, 

Honynmn  showed  cause : 

First,  the  stating  in  the  notice  of  distress  that  the  rent  was  due 
to  Hunt  the  defendant,  when  in  fact  it  was  due  to  Walters  the 
mortgagee,  did  not  render  tlie  distress  illegal.  A  person  is  not 
obliged  to  justify  a  distress  for  the  cause  which  he  may  have 
assi«{ned  at  the  time  he  made  it.  He  may  distrain  for  rent  and 
avow  for  heriot  service :  Crowther  v.  liamsbottom  (1). 

(Martin,  B.:  The  question  is,  whether  he  had  a  legal  justification        [  ic  1 
for  what  he  did,  not  for  what  he  said.) 

Wootley  V.  Qregoiy  (2)  is  an  express  authority,  that  a  distress  in  the 
name  of  one  person  does  not  preclude  the  party  distraining  from 
justifyin^t,  in  an  action  of  trespass,  under  the  authority  of  another 
person.  Secondly,  the  mort<;agee,  having  allowed  the  defendant 
to  continue  in  receipt  of  the  rent,  thereby  gave  him  an  implied 
authority  to  do  all  that  was  necessary  to  compel  payment  of  it. 
A  mortgagee  is  not  bound  to  enter  into  possession  of  the  mortgaged 
premises,  but  may,  if  he  thinks  fit,  rely  on  the  remedies  provided 
by  the  mortgage  deed.  If  a  mortgagor  continues  in  receipt  of  the 
rents,  he  is  not  a  mere  tenant  at  will  or  agent  of  the  mortgagee, 
but  is  absolutely  entitled  to  the  rents  in  his  own  right  as  landlord, 
until  the  mortgagee  interferes  and  claims  them  from  the  tenants: 
M088  V.  Gallirruyre  {3)y  Pope  v.  DujgB{4),  Doe  d.  Hufginbfitham  v. 
Barton  (5).  On  that  ground  the  case  is  distinguishable  from  Ward 
V.  Shew  (a),  in  which  it  was  held,  that  an  authority  to  tenants  to 
pay  their  rent  to  a  third  person  did  not  entitle  him  to  distrain  for 
them,  although  he  received  the  rents  for  his  own  benefit.  Where 
lands  demised  are  afterwards  mortgaged,  unless  a  mortgagor  in 
possession  has  an  implied  authority  to  enforce  payment  in  the 
name  of  the  mortgagee,  he  might  have  no  means  of  recovering  the 
rent,  since  the  mortgagee  might  refuse  to  give  him  an  express 
authority,  and  he  could  not  distrain  for  it  or  bring  ejectment  in 
his  own  name.    In  some  cases  the  law  will  imply  an  auihority  to 

(1)  4  B.  E.  640  (7  T.  B,  654).         (4)  32  B.  E.  665  (9  B.  &  0.  245). 

(2)  31  E.  B.  626  (2  Y.  &  J.  536).      (5)  52  B.  B.  354  (11  Ad.  &  El.  307). 

(3)  1  Doug.  279.  (6)  35  B.  E.  640  (9  Bing.  608). 
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TikBNT       distrain ;  for  instance,  that  of  a  receiver  appointed  by  the  Court 
HuiiT        of  Chanceiy:  Pitt  v.  Snowden  (\\  Bennett  v.  Robins  (2);  and  one 
of  several  co-heirs  in  gavelkind :  Leigh  v.  Shepherd  (s). 

[  17  ]  Cole,  in  support  of  the  rule : 

The  mortgage  operated  as  an  absolute  assignment  of  the  reversion. 
By  the  4  Anne,  c.  16,  s.  9,  the  conveyance  was  complete  without 
attornment,  though  any  payment  of  rent  to  the  mortgagor  before 
notice  would  be  valid  by  the  10th  section.  Then,  the  mortgagee 
being  the  legal  owner  of  the  premises,  and  entitled  to  the  rent  as 
incident  to  the  reversion,  the  mortgagor  distrains  for  it,  not  as 
bailifif  of  the  mortgagee,  but  claiming  it  as  due  to  himself.  Under 
those  circumstances  he  cannot  justify  the  distress.  The  distinction 
pointed  out  in  the  authorities  is  this :  if  a  person  distrains,  pro- 
fessing to  act  as  bailiff  of  another,  though  without  any  previous 
authority,  the  latter  may  ratify  his  act;  but  if  he  distrains,  claiming 
the  rent  as  due  to  himself,  when  in  fact  it  is  due  to  another,  that 
is  a  trespass,  and  cannot  be  justified  by  a  subsequent  assent.  Thus, 
in  the  Year  Book,  H.  7  Hen.  IV.,  fo.  34,  pi.  1  (4),  "  an  inquest  was 
charged  between  two  persons  on  a  writ  of  trespass,  of  certain  cattle 
taken  against  the  peace,  in  which  the  defendant  had  justified  as 
bailiff,  for  services  arrear  to  his  lord ;  whereas  the  plaintiff  said 
that  he  was  not  bailiff  of  his  lord  at  the  time  of  the  taking.  And 
the  plaintiff  said  in  evidence,  that  the  defendant  took  the  beasts 
claiming  heriot  for  himself,  so  that  he  could  not  at  that  time  be 
bailiff  to  another.  And,  after  their  charge,  Gascoione  said  to  them, 
that  if  the  defendant  took  them  claiming  property  in  himself  by 
way  of  heriot,  although  the  lord  afterwards  agreed  to  that  taking 
for  the  services  due  to  him,  still  he  could  not  be  said  to  be  his 
bailiff  for  that  time ;  but  if,  without  command,  he  had  taken  for 
services  due  to  the  lord,  and  the  lord  had  afterwards  agreed  to  the 
taking,  he  should  be  adjudged  as  bailiff,  although  he  was  not  his 
bailiff  in  any  place  before  the  taking:  Quod  nota.**  The  same 
distinction  is  taken  in  an  Anonymous  case  in  Godbolt's  Beports  (6), 
i[  ♦IS  ]  *  where  Anderson,  Ch.  J.,  says :  "  If  one  have  cause  to  distrain  my 
goods,  and  a  stranger  of  his  own  wrong,  without  any  warrant  or 
authority  given  him  by  the  other,  take  my  goods,  not  as  bailiff 
or  servant  to  the  other,  and  I  bring  an  action  of  trespass  against 

(1)  3  Atk.  750.  (4)  See  Wilson  v.  Tnmman,  64  R.  B. 

(2)  5  Car.  &  P.  379.  770  (6  Man.  &  G.  239,  «.)• 

(3)  23  R  E.  516  (2  Brod.  &  B.  465).  (5)  P.  109;  2  Leon.  196. 
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him,  can  he  excuse  himself  by  sayinp;  that  he  did  it  as  my  bailiff  Trbnt 
or  servant?  Can  lie  so  father  his  misdemeanors  upon  another?  hokt. 
He  cannot ; .  for  once  he  was  a  trespasser,  and  the  intent  was' 
manifest.  But  if  one  distrain  as  bailiff,  although  in  truth  he  is 
not  bailiff,  if,  after,  he  in  whose  right  he  doth  it,  doth  assent  to 
it,  he  shall  not  be  punished  as  a  trespasser,  for  that  assent  shall 
have  relation  unto  the  time  of  the  distress  taken."  The  law  is 
stated  in  similar  terms  in  Fuller  and  TrimtveWs  case(l),  and  BuUers 
case  (2). 

(Alderson,  B.:  Those  are  cases  in  which  a  stranger  distrains. 
But,  suppose  a  person,  having  authority  as  bailiff,  distrains  in  his 
own  name,  may  he  not  justify  as  bailiff?) 

A  mere  irregularity  in  the  notice  would  not  render  the  party  a 
trespasser :  11  Geo.  II.  c.  19,  s.  19. 

(Platt,  B.  :  The  object  of  a  notice  is  only  to  enable  the  party  to 
sell.  All  that  is  necessary  is  to  demand  the  rent  before  making  the 
distress,  which  at  common  law  was  a  mere  pledge.) 

If  the  plaintiff  had  submitted  to  the  distress,  he  would  have  been 
estopped  from  afterwards  disputing  the  mortgagor's  claim :  Cooper 
v.  Blandy  (3),  Panton  Y.Jones  (4). 

Secondly.  A  mortgagor  in  possession  has  no  implied  authority 
to  distrain  in  the  name  of  the  mortgagee.  The  case  of  a  receiver 
in  Chancery  affords  no  analogy.  The  order  for  his  appointment 
directs  the  tenants  to  attorn :  Seton  on  Decrees,  p.  816.  In  Pitt 
V.  Snou'den  (6),  Lord  Hardwickb,  L.C,  says,  "  If  there  should  be 
any  doubt  who  had  a  legal  right  to  the  rent,  then  the  receiver,  as 
he  must  "^distrain  in  the  name  of  the  person  who  has  that  right,  [*I9] 
would  very  properly  make  an  application  to  the  Court  for  an  order." 
In  Bennett  v.  Robins  (e),  it  was  admitted  on  the  pleadings,  that  the 
rent  was  due  to  the  receiver;  and  in  Dancer  v.  Hastings (7),  the 
demise  was  by,  and  the  rent  reserved  to,  the  receiver.  A  private 
receiver  cannot  distrain  without  an  express  power  for  that  purpose: 
BuUen  on  Distress,  p.  72,  Ward  v.  Shew  (s).  If  the  fact  of  a  mort- 
gagor being  allowed  to  rei^ain  in  possession  be  held  to  confer  an 
implied  authority  to  distrain  in  the  name  of  the  mortgagee,  the 

(1)  2  Leon.  21o.  (5)  3  Atk.  750. 

(2)  1  Leon.  50.  (6)  5  Car.  &  P.  379. 

(3)  41  R.  R.  553  (1  \Bing.  N.  C.  45).  (7)  29  E.  R.  740  (4  Bing.  2). 

(4)  14  R.  R.  757  (3  Camp.  372).  (8)  35  R.  R.  640  (9  Bing.  608). 
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Trkmt       latter  might  be  made  responsible  for  any  irregularity  in  the  distress. 

Hunt.  It  is  more  reasonable  to  bold  that  the  mortgagor  shoubi,  in  each 
particubir  case,  apply  to  the  mortgagee  for  his  authority  to  distrain. 
That  would  be  attended  with  no  more  inconvenience  than  a  mort- 
gagor is  alrea<iy  subject  to,  for  he  cannot,  without  the  consent  of  the 
mortgagee,  make  a  valid  lease,  nor  accept  a  surrender,  or  give  a 
valid  notice  to  quit:  Doe  d.  Lyster  v.  Ooldwin{i)f  Doe  d.  Mann  v. 
Walters  (2) ;  or  liring  ejectment  for  a  breach  of  covenant :  Doe  d. 
Marriott  v.  Edwards  (3),  A  mortgagee  in  possession  is  more  like 
a  receiver  than  a  bailiff;  and  though  the  tenant  is  secure  in  paying 
rent  to  him,  that  circumstance  does  not  give  him  any  right  to  dis- 
train. Leigh  v.  Shepherd  (a)  has  no  bearing  on  the  case,  for  co-heirs 
in  gavelkind  are,  in  contemplation  of  law,  one  heir. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  : 

This  is  a  rule  to  enter  a  verdict  for  the  plaintiff  upon  an  issue  on 
[  ^20  J  a  cognizance  in  an  action  of  replevin — the  ♦cognizance  stating 
that  the  defendant  had  distrained  for  rent  as  bailiff  of  one  Walters 
The  cause  was  tried  before  me,  and  the  facts  proved  were,  that 
the  plaintiff  occupied  a  house  which  had  been  demised  by  the 
defendant  for  a  term  then  existing ;  and  that  the  defendant  had 
distrained  for  rent  which  was  in  arrear,  and  gave  a  written  notice 
of  the  distress,  in  which  he  stated  the  x*ent  to  be  due  to  himself. 
It  was  proved,  however,  that,  after  the  demise,  the  defendant  had 
mortgaged  the  premises  by  deed  in  the  usual  form,  and  had  con- 
veyed the  reversion  to  one  Walters,  subject  to  the  common  proviso 
or  condition  of  payment  on  a  day  which  had  passed,  and  that  pay- 
ment had  not  been  made.  The  defendant,  however,  had  been 
allowed  by  the  mortgagee  to  remain  in  possession,  as  it  is  called, 
and  receive  the  rents.  It  was  objected  by  the  learned  counsel  for 
the  plaintiff  at  the  trial,  first,  that  the  distress  was  illegal,  because, 
in  the  written  notice  of  distress,  the  rent  was  stated  to  be  due  to  the 
defendant,  when  in  reality  it  was  due  to  Walters ;  and  secondly, 
that  there  was  no  evidence  that  the  defendant  had  any  authority 
from  Walters  to  distrain.  I  directed  a  verdict  for  the  defendant, 
giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for  him ;  and  a 

(1)  67  E.  E.  621  (2  Q.  B.  H3).        (3)  o  B.  &  Ad.  1065. 

(2)  34  E.  E.  522  (10  B.  &  0.  G-2G).      (4)  23  E.  R  516  (2  Brod.  &  B,  i(io). 
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rule  nisi  was  obtained  for  the  purpose,  against  which  cause  was        Trkmt 
shown,  and  the  matter  fully  discussed.  Udmt. 

Upon  the  first  point,  we  think  that  there  can  be  no  doubt  that  a 
notice  is  not  essential  to  the  validity  of  the  distress  at  all,  although 
it  is  necessary  by  the  statute  2  W.  &  M.,  sess.  1,  c.  5,  s.  2,  in  order 
to  authorise  a  regular  sale ;  and  it  is  clear  that  the  right  of  a  man 
to  do  an  act  with  regard  to  the  property  of  another,  depends  upon 
the  authority  or  right  which  he  really  has  to  do  the  act,  and  not 
upon  that  which  he  says  he  has :  Crowther  v.  Ranisbottom  (l).  Tlie 
case  of  JVootley  v.  Gregory  (2)  is  in  point.  In  that  case,  *which  t  '^l  ] 
was  an  action  of  tres^iass  for  distraining  goods,  the  notice  of  distress 
stated  that  the  rent  was  due  to  a  person  called  Gregory,  when 
in  truth  it  was  due  to  a  Mr.  Grainger ;  but  the  Court  decided, 
that  the  apprehension  of  the  person  distraining,  that  the  rent 
was  due  to  Gregory,  and  the  notice  actually  given  in  the  name 
of  Gregory,  did  not  preclude  the  defendants  from  availing  them* 
selves  of  the  title  under  Grainger  in  the  defence  to  the  action. 
This  is  a  direct  authority  in  favour  of  the  defendant  upon  the  first 
point,  and  we  entirely  concur  in  it. 

The  second  point,  however,  is  one  of  much  moi*e  difficulty,  and 
is  of  very  general  importance.  It  has  no  doubt  arisen  in  the 
present  case  in  consequence  of  the  new  system  of  pleading,  which 
enables  the  plaintiff  to  traverse  the  whole  cognisance  ;  and,  had  an 
application  been  made  to  a  Judge  under  the  provisions  of  the  Com- 
mon Law  Procedure  Act,  he  most  probably  would  have  compelled 
the  plaintiff  to  traverse  separately  the  tenancy,  and  the  fact  of  the 
rent  being  in  arrear,  and  would  not  have  allowed  him  to  mix  up 
the  denial  of  these  allegations  with  that  of  the  authority  to  distrain, 
in  one  general  traverse.  In  our  opinion  this  point  ought  also  to  be 
decided  in  favour  of  the  defendant. 

The  relation  of  mortgagee  and  mortgagor  in  the  law  of  England 
is  a  very  peculiar  one.  By  the  form  of  mortgage  used  for  cen- 
turies in  this  country,  the  entire  interest  of  the  mortgagor  in  the 
property,  which  is  the  subject  of  the  mortgage,  is  generally  con- 
veyed to  the  mortgagee,  subject  to  a  condition  that  if  the  money  be 
repaid  upon  a  certain  day,  (generally  within  a  few  montlis  from  the 
date  of  the  deed,)  the  mortgagor  may  re-enter  and  re-possess 
himself  of  his  former  estate,  otherwise  the  estate  to  the  mortgagee 
is  to  be  absolute.  In  the  great  majority  of  cases,  however,  (and 
indeed  it  may  be  said  almost  universally,)  the  mortgagor  remains  in 
(1)  4  H.  E.  540  (7  T.  R.  654).  (2)  31  R.  B.  626  (2  Y.  &  J.  536). 
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Trbkt       possession  of  the  mortgaged  property,  and  does  not  pay  tlie  money 

HuMT.       borrowed  on   the  appointed   day,  but  nevertheless  continues   to 

[  *22  ]       receive  the  profits  or  *rent  of  the  land  just  as  before,  and  pays  to 

the  mortgagee  the  interest  of  the  money  borrowed,  as  upon  tm: 

ordinary  unsecured  debt. 

The  relation  of  the  mortgagee  and  mortgagor,  and  of  persons 
holding  by  demise  under  the  mortgagor,  has  been  the  subject  of^ 
very  many  decisions  in  the  courts  of  law,  and  the  cases  cited  upon 
the  present  point  by  the  learned  counsel  on  both  sides  were  chiefly 
cases  where  the  right  to  the  possession  of  the  land  mortgaged  was 
the  subject-matter  in  controversy  between  parties  standing  in  the 
above  relation  to  each  other.  The  law  upon  this  subject  is  now 
pretty  clearly  established,  but  as  regards  the  present  question,  we 
cannot  discover  any  direct  authority  ;  and  it  is  not  surprising  that 
it  should  be  so,  for  in  truth  the  allegation  that  the  person  distrain- 
ing was  bailiff  of  the  party  to  whom  the  rent  was  alleged  to  be  due, 
was  rarely  if  ever  denied,  and  so  the  question  was  not  likely  to 
have  arisen. 

The  question  therefore  must  be  now  decided  upon  principle. 
The  first  case  to  be  considered  is,  when  a  man  in  actual  possession 
of  land  mortgages  it  in  manner  before  mentioned,  and  continues  to 
occupy  and  enjoy  the  profits  of  it  just  as  before.  So  far  as  regards 
the  possession  of  the  land,  this  man  is  not  even  tenant  at  will  to 
the  mortgagee.  Moss  v.  Gallimore  (i),  but  he  receives  the  profits  of 
the  land  for  his  own  use,  and  not  as  agent  or  bailiff  of  the  mort- 
gagee, and  when  he  has  once  received  them,  is  absolutely  entitled 
to  keep  them  as  his  own.  The  second  case  is,  where  a  man  in 
actual  possession  of  the  land  mortgages  it,  and  afterwards  demises 
it  to  a  tenant  at  a  rent.  In  this  case  the  demise  is  absolutely  void 
as  against  the  mortgagee,  but  nevertheless  it  is  good  as  between 
the  mortgagor  and  his  tenant  until  the  mortgagee  interferes. 
And  the  mortgagor  is  entitled  to  receive  the  rent  for  his  own 
[  *23  ]  ^absolute  use,  and  distrain  for  it  in  his  own  name  if  not  paid  when 
due.  The  third  case  is  the  present  one.  Here  a  man  has  demised 
to  a  tenant  at  a  rent,  and  then  has  mortgaged  his  reversion  in  the 
usual  manner.  It  is  perfectly  clear  that  the  operation  of  the  mort- 
gage is  here  to  transfer  to  the  mortgagee  the  reversion  expectant 
upon  the  term  demised,  and  with  it  the  rent ;  and  that  the  mort- 
gagee is  the  owner  in  law  of  the  reversion  and  all  its  incidents^  of 
which  the  rent  is  one,  and  that  any  action  for  the  rent  must  be 

(1)  1  Doug.  288. 
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brought  in  IiIb  name,  he  being  the  legal  owner  of  it :    Doe  v.       Texnt 
Edwards  (1}«    But,  instead  of  giving  notice  to  the  tenant  to  pay       hctt^ 
the  rent  to  hiniself,  he  permits  the  mortgagor  to  go  on  receiving 
the  rent  as  before,  never  interferes  with  the  tenancy  at  all,  but 
receives  the  interest  upon  his  mortgage  money  as  on  an  unsecured 
debt.    It  is  quite  clear  that  the  tenant,  under  such  circumstances, 
is  perfectly  isecure  in  paying  his  rent  to  the  mortgagor:  (stat.  4       '_:./ 
Anne,  c.  16,  s.  10).    It  is  also  quite  clear  that  the  mortgagor,  when 
lie  receives  the  rent,  does  so  for  his  own  absolute  use,  and  not  for 
the  use  of  the  mortgagee.    And  the  question  is,  whether,  under 
such  circumstances,  there  is  evidence  to  go  to  the  jury  that,  in  the 
event  of  the  rent  being  in  arrear,  the  mortgagor  has  authority  from 
the  mortgagee  to  make  a  lawful  distress  in  his  (the  mortgagee's) 
name  for  the  rent  due.    The  circumstances  show  that  the  real 
o^ner  of  the  rent  (the  mortgagee)  is  willing  that  the  mortgagor 
should  receive  the  rent,  and  have  it  for  his  own  absolute  use.    He 
also  expects,   of  course,  that  the  interest  due  to  him  will  be 
regularly  paid ;  and  one  most  obvious  and  natural  source  for  the 
mortgagor  to  obtain  funds  to  enable  him  to  pay  this  interest  is  the 
rent  of  the  mortgaged  property ;  and  we  therefore  think  that  it  is 
the  reasonable  and  proper  inference  to  draw  from  these  facts,  that 
the  mortgagee  gives  (in  order  to  the  *due  payment  of  the  interest       [  *2*  ] 
to  himself)  authority  to  the  mortgagor,  if  the  rent  be  not  paid,  to 
make  a  lawful  distress  to  enforce  his  payment.    This  would  assist 
in  enabling  him  to  pay  the  interest  to  the  mortgagee.     Indeed,  we 
think  this  is  one  of  the  inferences  or  presumptions  which  the  Judge, 
in.  the  absence  of  evidence  to  the  contrary,  ought  to  advise  or 
direct  the  jury  to  make,  like  the  presumptio  puis  of  the  Roman  law. 
(See  Starkie  on  Evidence,  new  edition,  by  Messrs.  Dowdeswell  and 
Malcolm,  p.  747,  &c.)    Such  a  prima  fade  presumption  or  inference 
can  do  no  injury  to  any  one.    It  cannot  injure  the  mortgagee,  who 
clearly  only  authorises  a  lawful  distress,  and  it  only  operates 
against  the  tenant  to  compel  him  to  pay  a  just  debt.     With 
reference,  therefore,  to  the  second  point,  we  think  that  it  may  be 
laid  down  as  a  general  principle  of  law,  that  if  a  lessor,  having 
mortgaged  his  reversion,  is  permitted  by  the  mortgagee  to  continue 
in  the  receipt  of  the  rent  incident  to  that  reversion,  he,  during  such 
.  permission,  is  pi-esumption^  juris  authorised,  if  it  should  become 
necessary,  to  realise  the  rent  by  diBtress,  and  to  distrain  for  it  in 
the  mort^agee'B  name  and  as  his  baili£f. 

(1)  5  B.  &  Ad.  1065. 
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Tbbht  For  the  above   reasons,   we  are    of   opinion  that  the   direc- 

HnRT«       tion  of  the  learned  Judge  was  right,  and  that  the  rule  mast  be 

discharged. 

•  Rvle  discharged. 

1863.  GIBBS  AND  Others  v.  FREMONT  (i). 

Juiu!  6. 

July  6.  (9  Ex.  25-32 ;  S.  0.  22  L.  J.  Ex,  302 ;  17  Jur.  820 ;  21  L.  T.  0.  8.  230.) 


[26] 


As  a  general  rule,  the  lex  loci  contradua  governs  the  construction  of  con- 
tracts. Therefore,  if  a  bill  of  exchange,  on  the  face  of  which  no  interest  is 
reserved,  is  drawn  in  one  country  payable  in  another,  the  drawer  is 
liable  on  its  dishonour  to  pay  as  damages  interest  at  the  current  rate  in  the 
country  where  the  bill  was  drawn. 

The  rate  of  interest  at  each  place,  and  whether  the  plaintiff  has  sustained 
any  damage  requiring  the  payment  of  interest,  are  questions  of  fact  for  the 
jury,  but  which  rate  of  interest  ought  to  be  adopted  is  purely  a  question  of 
law  for  the  direction  of  the  Judge. 

If  a  bill  drawn  at  A.  is  indorsed  at  B. :  Queerer  whether  the  indorsement 
is  a  new  drawing  of  the  bill  at  B.,  so  as  to  carry  interest  at  the  rate  at  B., 
or  only  a  new  drawing  of  the  bill  made  at  A.,  so  as  to  carry  interest  at  the 
rate  at  A.  ? 

Assumpsit  by  indorsee  against  drawer  of  four  bills  of  exchange, 
for  payment  respectively,  at  ten  days'  sight,  to  one  F.  Huttmann 
or  order,  of  6,000,  5,000,  4,500,  and  4,000  dollars,  of  the  value  of 
8,988Z.  12«.  9d.,  and  protested  for  non-acceptance.  There  were 
pleas  denyint;  the  indorsement,  presentment  for  acceptance,  &c. 

At  the  trial,  before  Aldersou,  B.,  at  the  Middlesex  sittings  in 
last  Easter  Term,  it  appeared  that  in  March,  1847,  the  defendant, 
in  California,  drew  the  bills  in  question,  in  the  following  terms : 

'^GlUDAD    DE   LOS   AnOELOS,    UpPBR  CALIFORNIA, 

"  *6,000.  "  March  18,  1847. 

"  At  ten  days'  sight  of  this  my  second  of  exchange,  first  and 

third    remaining    unpaid,  pay    to    F.   Huttmann  or    order,   Six 

Thousand  hard  Dollars,  for  value  received,  and  charge  the  same 

to  the  account  of 

"  Your  obedient  servant, 

"  S.  C.  Fremont, 

"  To  Hon.  James  Buchanan,  "  Governor  of  California." 

Secretary  of  State  of  the  U.  States, 

Washington,  Di.  Co." 

On  the  12th  of  October  the  bills  were  presented  for  acceptance 
to  the  drawee,  at  Washington,  who  refused  to  accept  them,  and 
on  the  same  day  they  were  protested  for  non-acceptance.    At  Uiat 

(1)  See  In  re  Commercial  Bank  of  Simth  Australia  (1887)  36  Oh.  D.  522, 
57  L.  J.  Ch.  131.— J.  G.  P.  . 
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time  the  defendant  was  at  Washington,  and  notice  of  dishonour       Gibbs 
was  served  on  him  there.    The  bills  were  indorsed  in  London  by     fbemont. 
Huttmann  to  the  plaintiffs  for  value. 

It  was  conceded  that  the  plaintiffs  were  entitled  to  recover  the 
amount  of  the  bills ;  and  the  only  question  was,  "^at  what  rate  L  *26  ] 
the  interest  was  to  be  calculated,  there  being  evidence  that  the 
current  rate  was  higher  in  California  than  at  Washington.  The 
learned  Judge  left  it  to  the  jury  to  say  what  was  the  average  rate 
of  interest  in  California  and  Washington  respectively,  from  the 
year  1847  up  to  the  time  of  action  brought;  and  also  whether 
the  plaintiffs  were  entitled  to  recover,  as  damages,  interest;  and 
if  so,  whether  the  interest  was  to  be  calculated  at  the  California 
rate  or  the  Washington  rate.  The  jury  found  that  the  California 
rate  was  25^  per  cent.,  and  the  Washington  rate  6Z.  per  cent.,  and 
that  the  plaintiffs  were  entitled  to  recover  interest  at  the  Washington 
rate.  A  verdict  was  then  entered  for  the  plaintiffs  for  5,8142. 17«.  Id., 
being  the  principal  and  6{.  per  cent,  interest ;  and  leave  was  reserved 
for  the  plaintiffs  to  move  to  increase  the  amount  by  adding  191.  per 
cent,  interest,  if  the  Court  should  lye  of  opinion  that  the  learned 
Judge  ought  to  have  directed  the  jury,  that,  in  point  of  law,  the 
plaintiffs  were  entitled  to  recover  the  California  rate  of  interest. 

A  rule  nisi  having  been  obtained  accordingly, 

Bovill  and  Aspland  showed  cause  (June  6) : 

No  interest  being  reserved  on  the  face  of  the  bills,  it  was  a 
question  for  the  jury  whether  the  plaintiffs  had  sustained  any 
damage  requiring  the  payment  of  interest,  and  if  so,  at  what  rate 
it  was  to  be  paid:  Gantt  v.  Mackenzie  {}),  Da  Belloix  v.  Lord 
Waterpark{2).  The  jury  have  properly  found  that  the  plaintiffs 
are  entitled  to  interest  at  the  rate  at  Washington.  The  plaintiffs 
rely  on  a  manuscript  note  in  Chitty  on  Bills  (3),  of  a  Nisi  Prius 
case  of  Coiujan  v.  Banks,  where,  in  an  action  upon  a  bill  drawn 
in  Bermuda  on  England,  which  ought  to  have  been  paid  in  England, 
the  plaintiff  recovered  7/.  10s.  per  cent,  interest,  being  the  rate 
at  Bermuda.  Tiie  roll,  however,  in  that  case  has  been  examined, 
and  from  that  it  only  appears  that  *the  plaintiff  had  judgment  for  [  *27  ] 
his  "reasonable  damages,"  consequently  the  71. 10s.  per  cent,  may 
not  have  been  given  solely  on  account  of  interest,  but  may  have 
included  re-exchange  and  expenses.    In  Boscoe  on  Bills,  p.  898,  if., 

(1)  3  Camp,  fil  (a)  p.  683,  9th  ed. 

(2)  24  B.  B.  628  (1  Dowl.  A  By.  16) 
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GIBBS  ](;  ig  gQid  that  in  America  it  has  been  held,  that,  on  a  note  made 
Fbemokt.  in  one  place,  payable  in  another,  interest  is  recoverable  according 
to  the  legal  rate  of  the  place  where  it  is  payable.  The  amount  of 
interest  recoverable  does  not  depend  on  the  place  where  the  contract 
was  made,  but  on  the  place  where  the  instrument  is  payable.  In 
Cooper  V.  Eail  of  Waldegrave  (1),  a  bill  of  exchange  was  drawn  and 
accepted  in  Paris,  and  made  payable  in  England.  The  drawer 
and  acceptor  were  both  living  there,  and  it  was  held,  that,  the 
default  being  made  in  England,  interest  was  payable  according  to 
the  English  and  not  the  French  law.  Lord  L^ngdalb,  M.  B.,  there 
says :  "  The  contract  of  the  acceptor,  which  alone  is  now  to  be 
considered,  is  to  pay  in  England :  the  non-payment  of  the  money, 
when  the  bill  becomes  due,  is  a  breach  in  England  of  the  contract 
which  was  to  be  performed  in  England.  Upon  the  breach,  the 
right  to  damages  or  interest  immediately  accrues.  Interest  is 
given  as  compensation  for  the  non-payment  in  England,  and  for 
the  delay  of  payment  suffered  in  England ;  and  I  think  that  the 
law  of  England,  that  is,  the  law  of  the  place  where  the  default  has 
happened,  must  govern  the  allowance  of  interest  which  arises  out 
of  that  default."  The  true  test  is  for  the  jury  to  consider  where 
was  the  contract  broken,  and  what  is  the  damage  resulting  from 
that  breach  of  contract  at  the  particular  time  and  place.  Here 
the  bills  were  payable  at  Washington,  and  there  also  the  cause  of 
action  arose :  Whitehead  v.  Walker  (2) ;  and  moreover,  the  notice 
of  dishonour  was  given  to  the  defendant  in  Washington. 

Willes,  in  support  of  the  rule : 

[  *28  ]  This  case  is  governed  by  *the  lex  loci  contractus,  and  not  by  the 

lex  loci  solutionis.  The  accidental  circumstance  of  the  defendant 
being  at  Washington,  and  having  there  notice  of  dishonour,  does 
not  alter  his  liability,  which  arises  from  general  principles  of  law. 
In  the  case  cited  from  Boscoe  on  Bills,  the  promissory  note  was 
drawn  in  one  place  and  made  payable  in  another,  and  there  the 
lex  loci  solutionis  would  prevail.  In  Cooper  v.  Earl  of  Waldegrave{l\ 
the  bill  was  payable  in  England,  so  that  both  as  against  the 
drawer  and  acceptor  the  rate  of  interest  would  be  the  same.  If  a 
bill  is  drawn  at  a  particular  place  upon  a  person  at  another  place, 
and  the  latter  accepts  it  generally,  that  is  a  contract  to  pay  at  the 
place  at  which  the  bill  was  drawn.  The  acceptor  may,  however, 
limit  his  liability  by  a  conditional  acceptance,  or  by  making  the 

(1)  60  E.  B.  182  (2  Beav.  282).  ,   (2)  GO  E.  E.  811  (9  M.  &  W.  506). 
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bill  payable  at  a  different  place ;  but  the  rights  and  habilities  of  Gibbs 
the  drawer  are  fixed  the  moment  he  has  drawn  the  bill.  The  .fhemont. 
contract  of  the  drawer  is,  that  the  person  to  whom  the  bill  is 
directed  shall  accept  and  pay  it ;  and  if  not,  the  drawer,  provided 
he  has  due  notice  of  default,  will  pay  it  at  the  place  where  it  was 
drawn.  The  law  in  this  respect  does  not  depend  on  any  accidental 
exception  from  a  general  rule,  but  is  founded  on  invariable  mer- 
cantile practice.  Buppose  a  merchant  at  Cadiz  draws  a  bill  on  a 
merchant  in  London,  and  the  latter  refuses  to  accept  it,  the  bill 
would  be  protested  for  non-acceptance,  returned  to  Cadiz,  and 
notice  given  to  the  drawer ;  if  he  made  default,  proceedings  would 
be  taken,  not  in  London  but  at  Cadiz,  and  the  damages  would  be 
the  rate  of  interest  payable  at  that  place.  The  defendant  must 
establish  this,  that,  upon  non-acceptance  and  notice  to  the  drawer, 
bis  contract  is  to  pay  at  the  place  where  the  drawee  ou<^ht  to  have 
accepted.  There  is  not  only  good  reason  why  the  contract  of  the 
drawer  should  be  held  a  contract  to  pay  at  the  place  where  the 
bill  is  *drawn,  but  the  case  of  Covgan  v.  Banks  is  a  direct  authority  [  *29  ] 
in  favour  of  that  position.  The  subject  of  several  indorsements 
in  different  States  where  the  rate  of  interest  varies,  is  discussed  in 
Story  on  the  Conflict  of  Laws,  s.  814,  p.  512,  4th  ed.,  where  it  is 
said, ''  What  rule  then  is  to  govern  ?  The  answer  is,  that  in  each 
case  the  lex  loci  contractus.  The  drawer  is  liable  on  the  bill 
according  to  the  law  of  the  place  where  the  bill  was  drawn ;  and 
the  successive  indorsers  are  liable  on  the  bill  according  to  the  law 
of  the  place  of  their  indorsement,  every  indorsement  being  treated 
as  a  new  and  substantive  contract."  The  same  learned  author 
goes  on  to  say,  s.  815,  ''  The  drawer  and  indorsers  do  not  contract 
to  pay  the  money  in  the  foreign  place  on  which  the  bill  is  drawn, 
but  only  to  guarantee  its  acceptance  and  payment  in  that  place 
by  thQ  drawee ;  and  in  default  of  such  payment  ihey' agree,- upon 
due  QoticeV  to  reimburse  the  holder  in  principal  aifd  damages^  at 
the  place  where  they  respectively  entered  into  the  contract."  And 
he  further  observes,  s.  816,  *'  that  the  time  when  the  payment  of 
such  a  bill  is  to  accrue  is  to  be  according  to  the  law  of  the  place 
where  the  bill  is  payable."  The  law  is  stated  in  similar  terms  in 
Story  on  Bills,  s.  153,  p.  171;  and  the  same  doctiine  has  been 
adopted  by  Pardessus :  Droit  Commercial,  pt.  7,  tit.  vii.  c.  2, 
art.  1500.  The  principle  to  be  deduced  is,  that  acceptance  and 
payment  are  governed  by  the  lex  loci  solutionis,  but  the  obligation 
ol  the  drawer  depends  on  the  lex  loci  contractiis.    Loans  bear 
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GIBBS       interest  at  the  place  where  they  are  made»  unless  they  are  payable 
Fbbmdmt.     elsewhere. 

(Alderson,  B.,  referred  to  Rothschild  v.  Carrie  (l). 

Martin,  B.  :  Allen  v.  KenMe  (2)  in  effect  decides  this  ease.     There 

.  it  is  said,  "  The  drawer,  by  his  contract,  undertakes  that  the  drawee 

shall  accept,  and  shall  afterwards  pay  the  bill,  according  to  its 

[  *30  ]       tenor,  at  the  place  and  domicile  of  the  *drawee,  if  it  be  drawn 

and  accepted  generally ;  at  the  place  appointed  for  payment,  if  it 

be  drawn  and  accepted  payable  at  a  different  place  from  the  place 

of  domicile  of  the  drawee.    If  this  contract  of  the  drawer  be  broken 

by  the  drawee,   either  by  non-acceptance  or  non-payment,   the 

drawer  is  liable  for  payment  of  the  bill,  not  where  the  bill  was 

to  be  paid  by  the  drawee,  but  where  he,  the  drawer,  made  his 

contract,  with  such  interest,  damages,  and  costs  as  the  law  of  the 

country  where  he  contracted  may  allow.") 

Car.  adi\  v^nlt. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  : 

The  general  rule  in  all  cases  like  the  present  is,  that  the 
lex  loci  contractus  is  to  govern  in  the  construction  of  contracts. 
But  that  applies  only  where  the  contract  is  not  express.  If  it  be 
special,  it  must  be  construed  according  to  the  express  terms  in 
which  it  is  made. 

Now,  a  bill  drawn  upon  a  third  person  in  discharge  of  a  present 
debt  is,  in  truth,  an  offer  by  the  drawer  that,  if  the  payee  will 
give  time  for  payment,  he  will  give  an  order  on  his  debtor  (the 
acceptor)  to  pay  a  given  sum  at  a  given  time  and  place.  The 
payeee  agrees  to  accept  this  order,  and  to  give  the  time,  with  a 
proviso,  that  if  the  acceptor  do  not  pay,  and  he  the  payee  (or  the 
holder  of  the  bill)  give  notice  to  the  drawer  of  that  default,  the 
drawer  shall  pay  him  the  amount  specified  in  the  bill,  with  lawful 
interest. 

This  is,  then,  the  contract  between  the  parties.  If  the  interest 
be  expressly,  or  by  necessary  implication,  specified  on  the  face  of 
the  instrument,  there  the  interest  is  governed  by  the  terms  of  the 
contract  itself.    But  if  not,  it  seems  to  follow  the  rate  of  interest 

(1)  55  B.  E.  198  (1  Q.  B.  43).  (2)  79  E.  E.  666  (6  Moo.  P.  C.  3H>. 
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of  the  place  where  the  contract  is  made.     So,  if  the  mode  of  per-       Oibbs 

forming  it   *be  expressly  or  impliedly  specified :    Rothschild   w.     Fbbmont. 

Cunie  (i).     In  the  case  of  a  bill  drawn  at  A.,  it  pruad  facie  bears       [  *31  ] 

interest  as  a  debt  at  A.  would  do,  if  nothing  else  appear.    But  if 

that  bill  be  iudorsed  at  B.,  the  indorser  is  a  new  drawer,  and  it 

may  be  a  question  whether  this  indorsement  is  a  new  drawing 

of  a  bill  at  B.  or  only  a  new  drawing  of  the  same  bill,  that  is,  a 

bill  expressly  made  at  A.      In  the  former  case,  it  would  carry 

interest  at  the  rate  at  B. ;  in  the  latter,  at  the  rate  at  A.     On  this 

subject  we  find  a  difference  of  opinion  in  the  books,  Mr.  Justice 

Story  (Conflict  of  Laws,   s.   314)   maintaining   the   former,   and 

Pardessus    (Cours    de    Droit    Commercial,   pt.   7,   tit.   vii.   c.   2, 

art.  1500)  the  latter  opinion.     But  this  is  a  contract  at  Ciudad 

de  los  Angelos,  by  which  the  defendant  there  offers  the  payee,  in 

discharge  of  a  debt  due  there,  the  payment  at  Washington  by  an 

acceptor  there  of  a  given   sum.     That   sum   is  not  paid.     The 

defendant's  original  liability  then  revives  on  notice  of  dishonour 

duly  given  to  him.     The  defendant  becomes  liable  to  pay  as  he 

was  liable  at  first.     Now,  at  first,  he  would  have  paid  the  money 

at  Ciudad  de  los  Angelos,  and,  if  he  did  not,  he  would  have  been 

liable  to  pay  interest  at  the  usual  rate  in  California,  for  a  period 

as  long  as  the  debt  remained  unpaid.     That  amount  he  ought  to 

pay  now. 

This  point  was  expressly  ruled  in  Allen  v.  Kemble  (2).    It  was 

also  so  ruled  in  Cotigan  v.  Banks,  Chitty  on  Bills,  p.  683.     And  this 

is  not  to  be  left  to  the  jury,  for  it  depends  on  the  rule  of  law.    The 

amount  of  the  interest  in  each  place  is  to  be  so  left,  and  so  also  is 

the  question  whether  any  damage  has  been  sustained  requiring  the 

payment  of  interest  at  all,  for  those  are  questions  of  fact.    Here 

the  jury  have  found  interest  to  be  due,  and  that  there  was  damage 

which  ought  to  be  recovered  in  the  shape  of  interest.    They  also 

have  found  what  the  usual  rate  of  such  ^interest  is  at  Washington       [  ^32  ] 

and  in  California.     But  which  rate  is  to  be  adopted  by  them  is,  as 

we  think,  a  question  purely  of  law  for  the  direction  of  the  Judge  to 

the  jury.    We  think  that  direction  should  have  been,  in  this  case, 

that  the  California  rate  should  be  adopted  by  them,  inasmuch  as 

the  contract  of  the  drawer  was  made  there.    Therefore,  this  rule 

must  be  absolute  to  enter  the  verdict  for  the  plaintiff,  with  19^.  per 

cent,  additional  interest. 

Rule  absolute  accordingly. 

{i)  55  K.  B.  198  (I  Q.  B.  43).  (2)  79  K.  B.  666  (6  Moo.  P.  C.  3U}. 
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im.  REG.   V.   EDWAUDS  and  COLLINS  (I  )• 

May^27.  ^^  ^^  ^2_  ^  ,  ^  ^  ^i  L.  T.  O.  S.  302.) 

[82]  Where  au  odjudicatiou  iu  bankruptcy  and  appointment  of  au  official 

assignee  take  place  at  an  earlier  period  of  the  same  day  on  which  a  writ  of 
extent  is  issued  against  the  bankrupt  for  a  Crown  debt,  the  fraction  of  a 
day  is  not  to  be  taken  into  account,  and  the  title  of  the  Grown  will  prevail : 
Held,  per  Pollock,  C.  B.,  Parke,  B.,  Platt,  B.  ;  Martin,  B.ydi$6eutienie, 

A  WRIT  of  immediate  extent,  tested  the  9th  of  September,  1852, 
issued  against  one  Benjamin  Salter,  a  maltster,  for  the  sum  of 
1,721Z.  U.  T^d.,  due  to  the  Crown  for  malt  duty.  On  the  23rd  of 
September,  an  inquisition  was  taken,  and  the  jury  found  that 
Salter,  on  the  day  of  issuing  the  writ,  was  possessed  of  certain 
goods  and  chattels,  and  also  that  certain  debts  were  then  due  to 
him.  On  the  same  day,  the  defendants,  as  assignees  of  the  estate 
and  effects  of  Salter,  a  bankrupt,  appeared  and  claimed  the  goods 
and  chattels  (with  a  few  exceptions) ;  and  on  the  6th  of  November, 
they  pleaded  to  the  inquisition  the  bankruptcy  of  Salter. 

The  plea,  after  stating  that,  before  the  adjudication  in  bankruptcy, 
the  goods  and  chattels  in  the  inquisition  mentioned  belonged  to, 
and  the  debts  were  due  to,  B.  Salter,  proceeded  to  state,  in  the 
usual  form,  the  trading,  the  petitioning  creditor's  debt,  the  act  of 
bankruptcy,  the  petition  for  adjudication  (after  the  12  &  13  Yict. 
c.  106,  and  after  the  11th  of  October,  1849,)  the  filing  of  the  petition, 
[  ♦as  ]  alleging  each  material  fact  to  have  taken  place  "  before  the  ^issuing 
of  the  writ  of  extent,  and  before  the  granting  of  any  fiat  for  the 
issuing  of  the  same."  The  plea  then  stated,  '^  that  after  the  filing 
of  the  said  petition,  and  before  the  issuing  of  the  writ  of  extent, 
and  before  the  granting  of  any ^fiat  for  the  issuing  of  the  same,  to 
wit,  on  the  9th  of  September,  1852,  R.Fane,  then  being  a  Commis- 
sioner of  tlie  said  Court  duly  appointed  by  virtue  of  the  statute  &c  , 
did,  upon  proof  on  oath  before  him  there  taken  of  the  said  debt, 
and  of  the  trading  and  act'of  bankruptcy  of  B.  Salter,  in  due  form 
of  law,  find  that  B.  Salter  became  bankrupt,  within  the  true  intent 
and  meaning  of  the  law  of  bankruptcy,  before  the  day  of  the  date 
of  the  filing  of  the  said  petition  against  him,  and  declare  and 
adjudge  B.  Salter  bankrupt  accordingly,  as  by  the  said  adjudica- 
tion now  remaining  of  record  in  the  said  Court,  reference  being 

(1)  Affirmed  on  appeal,  jwst,  p.  886  Q.  B.  678  ;  see  also  AfL-Qau  v.  Leonard 

(9  Ex.  62S),  cited  in  Migotti  v.  Colmil  (1888)  38  Ch.  D.  622,  57  L.  J.  Ch.  860, 

(1879)  4  C.  P.  D.  233,  48  L.  J.  C.  P.  and  Bankruptcy  Act^  1883,  ss.  4^  and 

695 ;    ChtrJie  v.    Dradlamjh    (1881)  7  150.— J.  G.  P. 
Q.B.D.  161,  8  Q.B.D.  63,65,  50  L.  J. 
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thereuuto  had,  will  fully  appear."    The  plea  then  stated. that  the        Rga.. 

defendant  Edwards  was  one  of  the  official  assignees  of  the  Court.    gowAiibs.' 

of  Bankruptcy:  and  ''that  forthwith  after  the  said  adjudication, 

and  before  the  issuing  of  the  writ  of  extent,  and  before  the  granting 

of  Anyjiat  for  the  issuing  of  the  same,  to  wit,  on  the  day  and  year 

last  aforesaid,  the  said  B.  Fane,  then  being  such  Commissioner  of 

the  said  Court,  did  appoint  the  said  E.  Edwards  to  be  an  assignee 

of  B.  Salter's  estate  and  effects,  to  act  with  the  assignee  or  assignees 

to  be  chosen  by  the  creditors  of  B.  Salter,  i^rout  patet,  Ac;  by 

virtue  whereof  and  of  the  said  appointment,  the  goods  and  chattels 

in  the  inquisition  mentioned,  except  as  aforesaid,  and  the  said 

debts,  &c.,  and  the  property,  right,  and  interest  therein,  then  and 

before  the  issuing  of  the  writ  of  extent,  and  before  the  granting  of 

any  fat  for  the  issuing  of  the  same,  to  wit,  on  the  day  and  year 

aforesaid,  became  absolutely  vested  in  the  said  E.  Edwards  as  such 

assignee  for  the  benefit  of  the  creditors  of  B.  Salter."     The  plea 

then  stated  the  surrender  of  the  bankrupt,  the  publication  of  notice 

of  adjudication,  the  appointment  of  public  sittings,  and  that  the 

defendant  *  Collins  was  chosen  and  appointed  trade  assignee,  and       [  ^^4  ] 

concluded  "  Without  this,  that  B.  Salter  was,  on  the  day  of  the 

issuing  of  the  writ  of  extent,  or  at  the  time  of  the  taking  of  the 

inquisition  under  the  writ  of  extent,  possessed  of  the  said  goods  and 

chattels  in  the  inquisition  mentioned,  except  as  aforesaid,  or  of  any 

or  either  of  them,  or  of  any  part  thereof,  as  of  his  own  proper  goods 

and  chattels,  or  that  the  several  persons  in  the  inquisition  men* 

tioned  in  that  behalf  were,  or  any  or  either  of  them  were  or  was,  on 

the  day  of  the  issuing  of  the  writ  of  extent  or  at  the  time  of  taking 

the  same  inquisition,  indebted  to  B.  Salter  in  the  several  sums  of 

money  in  the  inquisition  mentioned,  &c.,  modo  et  foiind.   Verification 

and  prayer  of  judgment  of  avioveas  mantis. 

Replication.  That  the  said  adjudication  of  bankruptcy  in  the 
plea  mentioned,  and  therein  described  as  remaining  of  record  in 
the  said  Court  of  Bankruptcy,  was  not  made  on  any  day  before  the 
day  of  the  issuing  of  the  said  writ  of  extent,  modo  et  forma — 
concluding  to  the  country. 

Special  demurrer  and  joinder. 

The  case  was  argued  last  Easter  Term  (May  6),  and  Trinity  Term 
(May  27),  by 

Bramivell  {Kingdon  with  him)  in  support  of  the  demurrer: 
The   substantial   question   depends    upon  the   validity  of    the 


531  1853.     EX.     9  EX.  34-35.  [n.R. 

Bbg.  plea  (1).  It  appears  by  the  pleadings,  that  the  adjudication  of  bank- 
Edwabds.  i^uptcy  and  the  appointment  of  the  official  assignee  were  prior,  in 
point  of  time,  to  the  issuing  of  the  writ  of  extent,  and  to  the  granting 
of  the ^fiat  for  the  issuing  of  the  writ,  but  that  the  appointment  and 
the  issuing  of  the  writ  took  place  upon  the  same  day.  And  the  ques- 
tion is,  whether  the  Court  is  not  bound  to  take  into  consideration 
[  ♦ss  J  the  fraction  of  a  day,  for  the  purpose  *of  doing  justice  between  the 
Crown  and  the  subject.  The  weight  of  authority  is  in  the  defen- 
dant's favour.  It  may  be  premised  that,  by  the  Bankrupt  Law 
Consolidation  Act,  12  &  13  Vict.  c.  106,  s.  141,  all  the  personal 
property  of  the  bankrupt  became  absolutely  vested  in  the  assignees 
for  the  time  being,  for  the  benefit  of  the  bankrupt's  creditors,  by 
virtue  of  their  appointment.  And,  by  the  40th  section,  the  property 
in  like  manner  vests  in  the  official  assignee  until  the  trade  assignees 
are  chosen.  Now  it  would  seem,  that  the  principle  to  be  deduced 
from  the  authorities  is  this,  that  where  the  title  of  the  Crown  and 
of  the  subject  are  in  progress  of  completion,  although  the  subject 
may  have  been  the  first  to  commence  the  prosecution  of  his  rights, 
nevertheless  the  title  of  the  Crown  has  the  precedence ;  but  that 
where  the  title  of  the  subject  is  completed  first,  although  an  instant 
only  in  point  of  time,  in  that  case  the  Crown  has  no  such  right  of 
priority. 

(Parke,  B.  :  I  had  always  considered  that  the  point  had  been 
fully  settled,  that  as  against  the  Crown  there  is  no  fraction  of 
a  day.) 

The  authorities  will  be  found  to  sustain  the  defendant's  position. 
In  Swain  v.  Morland  (2),  goods  had  been  seized  under  a  writ  oi  fieri 
facias,  and  part  of  them  were  sold  on  a  Saturday,  and  the  remainder 
on  the  following  Monday ;  an  extent  tested  on  the  Monday  was  put 
into  the  sheriff's  hands  at  six  o'clock,  after  the  goods  had  been 
delivered  to  the  purchasers,  and  the  money  had  been  received  by 
the  sheriff.  It  was  held,  that  the  execution  was  executed,  and  that 
the  party  who  issued  the  fieri  facias  might  recover  from  the  sheriff, 
in  an  action  for  money  had  and  received,  the  money  levied  under 
the  sale.  The  several  cases  upon  the  subject  were  brought  before 
the  Court.  The  judgment  was  delivered,  after  time  taken  for  con- 
sideration; and  that  decision  is  expressly  in  the  defendant's  favour. 

(1)  It  was  admitted  on  the  part  of      not  be  sustained, 
the  Crown,  that  the  replication  could  (2)  21  R.  E.  651  (1  Brod.  &  B.  370). 
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Dallas,  Ch.  J.»  in  delivering  the  judgment  of  the  Coubt,  after        Bbo. 
treating  explicitly  upon  this  precise  question,  says,  *"  Narrowing,     bdwabds, 
therefore,  our  decision  to  the  particular  point,  we  think  that  by  the       [  *M  ] 
sale  the  execution  was  executed;  and  there  being  no  fact  stated 
from  which  it  appears  that  the  fiat  for  the  extent  was  anterior  to 
the  sale,  we  cannot  presume  such  fact,  or  suffer  a  fiction  to  operate 
against  the  justice  of  this  case." 

(Pabkb,  B.  :  The  question  there  was  in  reality  between  subject 
and  subject,  as  no  one  appeared  in  support  of  the  rights  of  the 
Crown.) 

The  present  point  was  expressly  made  by  the  plaintiff's  counsel  on 
the  argument ;  for  it  was  said,  *'  at  all  events,  there  is  no  fraction 
of  a  day  in  law ;  and  the  King's  writ  having  been  delivered  before 
the  expiration  of  the  Monday,  he  is  entitled  to  the  produce  of  all 
the  goods  sold  on  that  day,  at  whatever  hour  the  writ  might  have 
been  tested ; "  and  he  relied  upon  Rex  v.  Earl  (i).  And  Copley^ 
Serjt.,  who  appeared  upon  the  other  side,  distinguished  the  case  of 
Rex  V.  Earl^  upon  the  ground  that  there  the  assignees  had  only 
taken  possession,  without  proceeding  to  an  actual  sale,  as  the 
sheriff  had  done  in  the  case  then  before  the  Court.  The  case  of 
Rex  V.  Crump  and  Hanbury  is  thus  stated  by  Parker,  C.  B.,  in  his 
Reports.  He  says, "  it  is  cited  in  The  Attoiiiey-Oeneraly.  Capell  (2), 
and  the  pleadings  are  at  large  in  Tremaine's  Pleas  of  the  Crown, 
637 ;  "  and  the  learned  reporter  adds,  ''  I  have  also  a  short  manu- 
script note  of  it,  which  reports  it  thus — one  indebted  to  the  Crown 
became  a  bankrupt,  and  a  commission  of  bankruptcy  was  sued  out 
against  him,  and  an  assignment  was  made  of  his  estate ;  and  an 
extent  issued  for  the  Crown,  tested  the  day  of  the  date  of  the 
assignment ;  and  the  extent  was  preferred ;  and  this  adjudged  by 
my  great  predecessor.  Lord  Chief  Baron  Hale.  Sir  Bartholomew 
Shower  reports  it  more  fully,  but  to  the  same  effect"  (3).  The 
reason  of  that  decision,  as  given  in  the  report  by  Shower,  is,  that 
*•  although  the  goods  were  actually  in  custodid  legis,  yet,  *because  [  ^37  ] 
the  extent  came  before  the  property  was  vested  by  the  assignment, 
it  was  held  a  good  extent." 

(Pabbe,  B.  :  The  learned  Chief  Baron  who  reported  the  case  of 
Rex  V.  Ci-ump  would  hardly  have  been  under  the  necessity  of  citing 

(1)  Bunbury.  33.  (3)  Parker,  126, 

(2)  2  Show.  481. 
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Bbo.        so  great  an  authority  as  Lord  Chief  Baron  Hale  upon  the  point,  if 
EDWAHPSi    ^^B  decision  had  merely  proceeded  upon  the  ground  that  the  extent 
J      was,  in  point  of  fact,  prior  to  the  assignment.) 

It  may  be  answered,  that  if  the  Court  had  so  decided,  upon  the 
simple  ground  that  the  assignment  and  writ  of  extent  were  of  the 
same  day,  they  might  have  shortly  stated  such  to  have  been  the 
foundation  of  their  judgment.  In  Giles  v.  Grover  (l),  Aldbrson,  B., 
says,  "In  the  case  of  The  Attorney-Genei-al  v.  Capell  (2),  it  is  stated 
'  that  although  the  goods  were  actually  in  ctistodia  legia,  yet  because 
the  extent  came  before  the  property  was  vested  by  an  assignment, 
it  was  held  a  good  extent.  Extents  have  been  held  good  that  have 
been  made  of  goods  actually  levied  by  virtue  of  a  fieri  ficias,  and  in 
the  sheriff's  custody,  the  extent  coming  before  a  bill  of  sale  made, 
so  as  the  property  was  not  altered.'  This  latter  passage  Mr.  Baron 
Wood  (who  omits  the  former  part  of  the  report)  calls  '  a  note  of 
the  reporter  unwarranted  by  the  case.'  To  me  it  appears  as  a 
reason  assigned  by  the  Court  for  their  previous  judgment.'  The 
learned  Judge,  in  a  prior  part  of  the  same  judgment,  says  (d)  "  The 
next  prerogative  of  the  Crown,  about  which  I  apprehend  there  is  no 
dispute,  is,  that  where  the  right  of  the  Crown  and  the  subject 
concur,  that  of  the  Crown  is  to  be  preferred  ;  "  and,  after  stating 
the  principle  of  the  rule,  he  says,  "  If,  however,  the  right  of  the 
subject  be  complete  and  perfect  before  that  of  the  King  commences, 
it  is  manifest  that  the  rule  does  not  apply,  for  there  is  no  point  of 
time  at  which  the  two  rights  are  in  conflict ;  nor  can  there  be  a 
question  which  ought  to  prevail  in  a  case  where  one,  that  of  the 
subject,  has  prevailed  already." 

[  8S  ]  (Parke,  B.  :  I  think,  upon  investigation,  it  will  be  found  that  in 

all  the  precedents  the  day  and  not  the  time  of  the  issuing  of  the 
extent  is  laid,  and  that  the  special  traverse  has  always  been  *' absque 
hoc  die,*'  and  not  **  absque  hoc  tempore.'') 

If  that  be  so,  it  may  be  accounted  for  as  arising  from  the  caution 
which  is,  and  always  has  been,  exercised  by  pleaders.  The 
judgment  of  Lord  Hardwickb  in  Brassey  v.  Dawson  (4)  may  also  be 
referred  to  as  being  in  the  defendant's  favour.  The  case  of  Rex 
V.  Earl  (5),  which  appears  the  strongest  that  can  be  adduced  in 

(1)  36  E.  E.  27  (9  Bing.  167).  (4)  2  Str.  982. 

(2)  2. Show.  482.  (5)  fiunbory,  33. 

(3)  P.  166. 
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support  of  the  position  of  the  Grown,  cannot  be  relied  upon  as  a        Ubo. 
satisfactory  report.    It  is  extremely  short,  and  the  point  seems  to    eowabds. 
have  been  abandoned.     It  does  not  appear  by  the  report  that  the 
assignment  was  made  before  the  extent  issued,  except  by  implication, 
as  there  is  no  direct  statement  of  that  fact. 

(Pabkb,  B.  :  The  messenger  took  possession  under  the  commission 
and  assignment.) 

The  recent  decision  in  Whitakei*  v.  Wishey  (l)  contains  the  prin- 
ciple applicable  to  the  present  question,  and  may  be  cited  to  show 
that  the  truth  may  be  made  apparent  against  the  Grown  for  the 
purposes  of  justice.  There  it  was  held,  that  although  by  construc- 
tion Of  law  the  whole  time  during  which  Assizes  continue  at  one 
time  is  considered  for  some  purposes  as  one  legal  day,  yet  the 
particular  day  on  which  a  conviction  actually  took  place  may  be 
proved  when  necessary.  It  is  therefore  submitted,  that  the  fraction 
of  a  day  may  and  ou^ht  to  be  taken  into  account  in  this  case.  The 
following  additional  authorities  also  support  the  principle  that 
a  fiction  of  law  shall  not  work  a  wrong:  Go.  Litt.  150  a,  80  b; 
Plowden,  264 ;  2  Vent.  268.  In  Broom's  Legal  Maxims,  under  the 
head  De  minimis  non  curat  lex,  it  is  laid  down  that  (2)  "  Gourts  of 
justice  do  not  in  general  take  trifling  and  immaterial  matters  into 
account  They  will  not,  for  instance,  take  notice  of  the  fraction  of 
a  day,  except  in  those  cases  where  there  *are  conflicting  rights,  for  [  •M  ] 
the  determination  of  which  it  is  necessary  that  they  should  do  so." 

(Pollock,  G.  B.,  referred  to  Rogers  v.  Mackenzie  (8)  and  Rex  v. 
Cotton  {4).) 

Watson  (J,  Wilde  with  him)  for  the  Grown : 

According  to  the  invariable  course  of  the  Exchequer,  as  stated  in 
the  text  writers,  and  evidenced  by  concurrent  decisions,  the  fraction 
of  a  day  cannot  be  inquired  into  as  between  the  Grown  and  the 
subject,  but  the  title  of  the  Grown  must  prevail.  In  Montagu  and 
Ayrton's  Bankrupt  Law,  p.  719,  2nd  edit.,  it  is  said,  **  An  extent 
binds  the  bankrupt's  property  from  the  teste  of  the  writ,  if  before 
the  choice  of  assignees,  although  after  the  bankruptcy.  If  the 
test^  be  on  the  day  the  assignees  are  chosen,  the  Crown  is  preferred." 
Also,  in  Henley's  Bankrupt  Law,  p.  287,  8rd  edit.,  "  If  an  extent 

(1)  92  B.  E.  e09  (12  C.  B.  45).  («)  4  Ves.  Jr.  762. 

(2)  P.  105.  (4)  2  Ves.  288. 
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Big.        issae  the  same  day  that  the  asBignment  was  executed,  it  has  been 
Bdwabimb*     determined  that  the  Grown  should  be  preferred."     There,  however, 
a  doubt  is  expressed  whether  the  precedent  would  now  be  followed  in  a 
case  where  the  assignment  was  actually  executed  before  the  issuing 
of  the  extent.     The  practice  is  stated  to  be  the  same  in  Archbold's 
Bankrupt  Law,  p.  179,  9th  edit.    In  Tidd's  Practice,  Vol.  2,  p.  1054, 
it  is  said,  '*  In  the  case  of  an  execution,  it  is  a  rule  that  when  the 
King  and  a  subject  stand  in  equal  degree,  and  the  property  of  the 
debtor   remains  unaltered,  the  King's  prerogative  must  prevail: 
Quando  jus  domini  regis   et  sxihditi  insimul   coucurnmt,  jus   regis 
jmcferri  debet.     Therefore,  if  an  extent  at  the  suit  of  the  Crown  be 
tested  before  or  on  the  day  of  delivering  the  subject's  execution  to 
the  sheriff,  the  former  shall  have  the  preference."    The  same 
author  also  says,  p.  1055,  "  It  seems  that  by  the  ancient  prerogative 
the  Crown  was  entitled  to  priority  of  execution,  and  must  have 
been  first  satisfied  its  debts  before  the  subject  could  have  taken  out 
[  ^lO]        any  execution  at  all."      Again,  in  West  on  Extents,  p.  115,*  it  is 
said,  **  If  the  assignment  of  the  bankrupt*s  effects  and  the  teste  of 
the  extent  be  on  the  same  day,  the  King's  prerogative  shall  prevail." 
And  in  Manning's  Exchequer  Practice,  p.  47,  **  The  language  of  the 
extent  must  naturally  be  understood  with  reference  to  the  time  at 
which  the  mandate  is  supposed  to  issue,  namely,  the  teste  of  the 
writ ;  and  as  the  Crown  is  not  bound  by  the  Statute  of  Frauds,  all 
goods  which  were  the  property  of  the  debtor  during  any  part  of  the 
day  of  the  teste  are  seizable  under  the  extent,  although  the  writ 
were  not  delivered  to  the  sheriff,  or  even  sued  out  till  long  after- 
wards."    In  Rvssell  v.  Ledsam  (1),  Parke,  B.,  in  delivering  the 
judgment  of  the  Court,  observes,  that  "  the  law  never  takes  notice 
of  the  fraction  of  a  day,  except  where  there  are  conflicting  rights 
between  subjects."     In  Ilex  v.  Giles  (2),  Wood,  B.,  who  differed 
from  the  other  Judges  as  to  the  rights  of  the  Crown  under  the 
particular  circumstances  of  that  case,  nevertheless  expressed  his 
opinion  that,  in  the  case  of  bankruptcy,  "  the  extent  takes  prece- 
dency, if  it  is  tested  before  the  assignment  or  even  on  the  day 
of  the  date  of  the  assignment,  because  as  they  both  happen  on 
the  same  day,  the  Crown,  by  its  general  prerogative,  shall  have 
the  preference,  as  was  decided  in  the  case  of  Hex  v.  Crump  and 
Hanhnry''  {^).    In  Brassey  v.  Daxcson{^\  where   the  goods  of  a 

(1)  73    R.  B,   244    (14    M.   &    W.  (3)  Cited  in  Rr^c  v.  Cotton,  Parker, 
574).                                                             12a 

(2)  8  Price,  293.  (4)  2  Str.  977. 


VOL.  xcvi.]  1853.     EX.     9  EX.  40—42.  589 

bankrupt  were  seized  under  a  warrant  of  the  Commissioners  of  Ria. 
Land  Tax,  Lord  Haudwickb,  in  considering  the  eflFect  of  such  a  kdwabds. 
warrant,  says,  '*  We  do  not  think  it  is  equal  to  an  extent,  so  as  to 
bind  the  goods  from  the  date ; "  thus  treating  the  date  as  the 
binding  point,  and  not  the  issuing  of  the  writ.  In  Ucv  v.  Mann  (l), 
the  fiat  for  the  writ  was  granted,  and  the  extent  issued,  after  the 
bankruptcy  of  the  Crown  debtor  and  a  provisional  assignment  of 
his  eflfects,  but  the  writ  was  tested  as  of  a  prior  period.  It  was 
agreed,  that  bankruptcy  and  assignment  *  would  have  been  a  good  [  •*!  ] 
bar  to  the  extent,  if  tested  subsequently ;  but  the  Court  could  not 
give  judgment  against  the  Crown,  because  the  writ  was  antedated, 
and,  the  teste  being  matter  of  record,  there  could  be  no  averment 
against  it ;  and  so  the  writ  was  set  aside  for  irregularity.  Parker, 
C.  B.,  in  his  judgment  in  Ilex  v.  Cotton  (2),  cites  his  own  manu- 
script note  of  Rex  v.  Crump  and  Ilanbury,  and  states  it  to  be 
''  the  decision  of  his  great  predecessor.  Lord  Chief  Baron  Halb." 
That  case  is  also  referred  to  in  The  Attorney-General  v.  Capell  (a), 
by  Shower,  who  observes  that,  ''although  the  goods  were  actually 
in  custodid  legis,  yet,  because  the  extent  came  before  the  property 
was  vested  by  an  assignment,  it  was  held  a  good  extent."  That 
reason  is  adopted  by  Parker,  C.  B.,  who  says  (4),  "  the  reason 
given  by  Sir  Bartholomew  Shower,  in  his  Eeports,  that  the 
property  was  not  altered,  is  the  true  reason,  which  will  appear  by 
supposing  that  the  extent  in  that  case  had  issued  the  day  after  the 
date  of  the  assignment,  for  then  it  would  have  been  a  clear  case 
against  the  Crown  ;  because  the  property  of  the  goods  would  have 
been  absolutely  transferred  out  of  the  bankrupt,  and  vested  in  the 
assignees."  Though  the  Judges,  in  Giles  v.  Grover{6),  differed  in 
opinion  as  to  whether  goods  seized  by  a  sheriff  under  a  Ji.  fa.,  but 
not  sold,  might  be  taken  under  an  extent  tested  after  such  seizure ; 
yet  the  affirmative  was  pronounced  by  the  majority,  including  the 
Barons  of  the  Exchequer,  whose  opinions  on  such  a  subject  are 
entitled  to  the  greatest  weight,  they  being  peculiarly  conversant 
with  the  revenue  of  the  Crown.  Indeed,  the  course  and  practice 
of  the  Court  of  Exchequer  in  matters  of  revenue  has  always  been 
considered  the  law  of  the  land:  Hex  v.  JVoolfyQ),  Dean  v.  Ileginam  (7), 
Attorney 'General  v.  Farr  (s),  Wimifield  *v.  Jefferys  (9).     The  case       [  ^42  ] 

(1)  2  Str.  749.  (6)  21  E.  E.  412  (2  B.  &  Aid.  609). 

(2)  2  Vee.  288  ;  Parker,  112.  (7)  15  M.  &  W.  475. 

(3)  2  Show.  480.  (8)  4  Price,  122. 

(4)  Parker,  127.  (9)  1  Ld.  Ray.  284. 

(5)  3«  R.  E.  27  (9  Bing.  128). 


540  1853.    EX.     9  EX.  42—43.  [b.b. 

Reg.'  of  Rex  y.  Earl  (i)  is  an  authority  directly  iu  point.  There  the 
EbwirBofi.  bankruptcy  and  assignment  were  on  the  same  day  that  the  extent 
bore  teste,  *'  The  messenger  under  the  commission  look  possession 
of  the  goods  before  the  extent,  but  they  were  given  up,  and  it  was 
admitted,  the  extent  bearing  equal  date  with  the  commission  of 
bankruptcy  and  assignment,  that  the  extent  should  undoubtedly 
have  the  precedence."  The  position  contended  for  is  supported  by 
the  precedents.  In  Manning's  Exch.  Prac,  App.,  p.  251,  there  is 
a  plea  to  an  extent  of  the  debtor's  bankruptcy  and  assignment  of 
his  property  before  the  teste,  and  every  material  fact  is  alleged  to 
have  taken  place  "  before  the  day  on  which  the  said  writ  of  extent 
issued ; "  and  it  concludes  with  a  special  traverse  that  the  debtor 
"  on  the  day  on  which  the  said  writ  of  extent  issued  "  was  pos- 
sessed of  the  goods.  The  replication  in  like  manner  traverses  the 
assignment  "before  the  day  on  which  the  said  writ  of  extent 
issued  ;  "  and  it  is  observed  in  a  note,  that  *'  as  there  is  no  fraction 
of  a  day  as  against  the  Crown,  it  would  be  insufficient  to  say 
'before  the  issuing  of  the  extent.'  "  In  the  precedent  in  West  on 
Extents,  App.  96,  every  material  fact  is  alleged  to  have  taken 
place  "before  the  day  of  the  teste  of  the  extent."  Swain  v. 
Morland  (2)  proceeded  on  the  erroneous  notion  that  the  delivery  of 
the  extent  to  the  sheriff  was  the  important  point. 

(Parke,  B.  :  That  case  cannot  be  correct.  The  counsel  and  the 
Court  seem  to  have  been  under  an  impression  that  the  29  Car.  11. 
c.  3,  s.  16,  regulated  writs  of  extent  as  well  as  other  writs  of 
execution.  The  57  Geo.  III.  c.  117,  which  passed  on  the  11th  of 
July,  1817,  first  restricted  the  issuing  of  extents.) 

Brmnwell,  in  reply : 

It  appears  from  the  Nisi  Prius  report  of  Strain  v.  Morland  (a), 
that  the  point  reserved  involved  this  very  question.  It  is  not  denied 
[  ♦IS  ]  that  the  Crown  *posse8ses  the  prerogative  described  by  Alderson, 
B.,  in  Qiles  v.  Grorer  (4).  In  Manning's  Exchequer  Practice,  p.  44, 
it  is  said,  **  where,  before  the  teste  of  the  extent,  the  subject  has 
issued  process  upon  his  prior  judgment,  but  it  is  not  completely 
executed,  it  is  doubtful  which  execution  ought  to  be  preferred ; " 
and  reference  is  made  to  Butler  v.  Butler  (5),  Thurston  v.  Mills  (6), 

(1)  Bunbury,  33.  (4)  36  E.  B.  27  (9  Bing.  156). 

(2)  21  E.  R.  651  (1  Brod.  &  B.  370 ;  (5)  6  B  R.  276  (I  Eosf,  338). 
3  B.  Moore,  740).  (6)  1(5  Easfc,  2,)4. 

(3)  21  B.  B.  651  (Gow,  N.  P.  39). 


voii.  xcvi.]  1853.    EX.    9  EX.  43—44.  541 

Sicain  v.  Morland  (i).  The  point  is  also  treated  as  doubtful  in  Bbo. 
Tidd's  New  Practice,  p.  574.  West  on  Extents  was  published  before  edwauds. 
the  case  of  Swain  v.  Morland  was  decided.  The  precedents  referred 
to  throw  little  light  on  the  subject,  since  the  form  is  similar  in 
proceedings  between  subject  and  subject ;  as  in  scire  facias  against 
the  heir  and  terre-tenants  of  a  defendant,  the  sheriff  is  to  inquire 
of  what  he  was  seised  on  the  day  of  the  judgment :  Tidd's  Prac. 
Forms,  p.  500,  8th  edit.  The  old  writers  always  speak  of  a  conflict 
of  title  between  the  Crown  and  the  subject,  when  they  say  that  the 
title  of  the  Crown  shall  prevail:  Plowd.  264;  Co.  Litt.  30  b. 
Here,  the  property  in  the  goods  was  altered  before  the  teste  of  the 
extent. 

Watson,  in  reply,  referred  to  the  12  &  13  Vict,  c.  106,  s.  40 ; 

1  Anst.  208 ;  Watson  on  Sheriffs,  App.  499,  2nd  edit. ;  Rogers  v. 

Mackenzie  (2). 

Cur.  adi\  vnlt. 

The  Court  being  divided  in  opinion,  the  learned  Judges  now 
delivered  their  judgments  seriatim, 

Martin,  B.  : 

This  is  a  demurrer  to  a  replication. 

The  facts  which  appear  upon  the  record  and  pleadings  are 
these : 

On  the  9th  of  September,  1852,  a  writ  of  extent  was  issued  at  the 
suit  of  the  Crown  against  the  bankrupt  Salter  for  malt  duty.  Upon 
the  23rd  of  September  an  inquisition  *was  taken,  and  the  jury  l  *ii  ] 
found  that  Salter  was,  on  the  day  of  issuing  the  extent,  possessed  of 
certain  goods  and  debts.  Upon  the  same  day  the  defendants,  as 
assignees  of  Salter,  claimed  the  goods,  &c.,  with  certain  exceptions ; 
and  upon  the  6th  of  November  they  pleaded  to  the  inquisition.. 

The  plea  in  substance  states,  that  Salter  had  been  adjudicated 
bankrupt,  and  the  defendant  Edwards  duly  appointed  official 
assignee  of  his  estate,  before  the  writ  of  extent  issued,  and  before 
the  fiat  for  it  was  granted,  and  that  thereupon  the  goods  &c.  claimed 
became  absolutely  vested  in  him  as  such  assignee,  before  either  of 
the  above  events  had  happened. 

To  this  plea  there  was  a  replication,  which  was  admitted  by  the 
learned  counsel  for  the  Crown  to  be  bad ;  but  he  insisted  that  the 
plea  was  also  bad. 

(1)  21  R.  R.  651  (1  Bi-od.  &  B.  370)  (2)  4  Ves.  Jr.  752 
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R«o.  The  question  which  arises  upon  the  plea,  and  which  was  argued 

Edwabds.  before  us  a  short  time  ago,  is,  whether  the  appointment  of  the 
official  assignee  at  an  earlier  part  of  the  same  day  on  which  a  fiat 
is  granted  for  and  an  extent  issues  at  the  suit  of  the  Crown  against 
the  bankrupt  for  a  Crown  debt,  prevents  the  proi^erty  being  taken 
under  the  extent. 

By  virtue  of  the  141st  section  of  the  Bankrupt  Law  Consolida- 
tion Act  (12  &  13  Vict.  c.  106),  such  appointment  ipso  facto  operates 
to  transfer  the  personal  estate  of  the  bankrupt  to  the  assignee.  The 
enactment  is,  '*  that  when  a  person  shall  have  been  adjudged  a 
bankrupt,  all  his  personal  estate  shall  become  absolutely  vested  in 
his  assignee  by  virtue  of  his  appointment."  But  it  was  contended 
by  the  learned  counsel  for  the  Crown,  that,  as  against  the  Crown, 
the  day  must  be  deemed  one  indivisible  instant,  and  that  the  three 
events,  viz.  the  appointment  of  the  assignee,  the  granting  of  the 
fiat  for  the  extent,  and  the  issuing  of  the  extent,  must  be  con- 
sidered as  all  having  taken  place  at  the  same  moment  of  time ;  and 
if  this  be  so,  the  plea  is  bad,  for  there  is  no  doubt  that,  in  things  of 
an  instant,  the  Crown  shall  be  preferred :  Plowden,  264 ;  Co. 
[  •IS  I  *Litt.  30  b ;  and  that  whenever  the  rights  of  the  Crown  and  of  the 
subject  concur,  the  Crown  has  the  priority.  On  the  other  hand,  it 
was  contended  by  the  learned  counsel  for  the  defendants  that  the 
truth  was  the  truth,  and  may  always  be  ascertained,  whether  it  be 
in  the  case  of  the  Crown  or  in  a  case  between  subjects ;  and  that  if 
in  reality  and  fact  the  property  had  passed  out  of  the  Crown  debtor 
before  any  step  was  taken  on  behalf  of  the  Crown  to  enforce  pay- 
ment of  its  debt,  there  was  no  concm-rence  between  the  Crown 
and  the  subject,  and  there  was  no  property  in  the  debtor  upon  which 
the  extent  could  operate. 

The  general  law  relative  to  the  fraction  of  a  day,  as  it  is  termed, 
is  perfectly  clear.  For  a  great  many  purposes  the  day  is  taken  as 
an  entire  thing ;  but  there  is  no  doubt  that,  as  between  subject  and 
subject,  when  conflicting  rights  of  the  character  of  that  in  the 
present  case  arise,  the  law  takes  notice  of  the  fraction  of  a  day. 
This  is  distinctly  laid  down  by  Parke,  B.,  in  the  judgment  of  the 
Court  of  Exchequer  in  Hmsdl  v.  Lecham  (l) ;  so  also  in  Coombe  v. 
Pitt  (2),  Lord  Mansfield  treats  the  entirety  of  the  day  as  a  legal 
fiction,  and  says,  that  the  law  allows  of  a  fraction  of  a  day  when- 
ever it  is  necessary  to  distinguish  it;  and  adds,  '' I  do  not  see 
why  an  hour  may  not  be  (treated)  so  too,'*  *'  for  it  is  not  like 
a)  73  B.  E.  244  (14  M.  &  W.  682),  (2)  2  Burr.  1434. 
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a  mathematical  point,  which  cannot  be  divided ; "  and  in  Roe  v.         Rbq. 
Hersey{\)  the  same  is  stated  to  be  the  law.     The  Court  says,  the    .bdwahd^ 
rule,  that  there  is  no  fraction  of  a  day,  is  a  legal  fiction;  and 
fictio  juris  neminem  ladere  debet. 

The  question  then  comes  to  this,  whether  that  which  is  the  un- 
doubted law  as  between  subject  and  subject  is  also  law  as  between 
the  Grown  and  the  subject. 

If  the  case  were  to  be  decided  merely  upon  the  principles  of  reason 
and  good  sense,  I  apprehend  no  doubt  could  exist  on  the  subject.  A 
transaction  which  takes  place  on  the  morning  of  a  day  may  be  as 
complete  and  ^distinct  and  separate  from  a  transaction  which  takes  [  *^^  ] 
place  on  the  evening  of  the  same  day,  as  from  one  which  took  place 
on  the  evening  of  the  previous  day ;  and,  as  is  said  in  the  cases 
before  mentioned,  the  position,  that  a  day  is  to  be  taken  as  an 
instant  of  time  is  a  pure  fiction,  and  in  the  present  case,  as  it  seems 
to  me,  a  peculiarly  absurd  one ;  for  one  of  the  events  which  by  it  are 
concluded  to  have  taken  place  at  the  same  instant  with  the  others, 
must  of  necessity  have  preceded  one  of  them.  For  the  Jiat  for  the 
extent  must  of  inevitable  necessity  have  preceded  the  issuing  of  the 
extent. 

But  no  doubt  the  case  is  to  be  decided  by  authority,  if  it  exists ; 
and  in  the  case  of  conflicting  authorities  our  decision  should,  as  it 
seems  to  me,  be  governed  by  the  considerations,  which  of  them  is 
the  more  conformable  to  the  law  in  analogous  cases,  which  more 
consistent  with  justice  and  good  sense ;  and  unless  it  be  clearly 
seen  that  some  manifest  error  or  mistake  had  occurred,  I  think  the 
later  authority  ought  to  prevail. 

A  very  great  number  of  cases  and  extracts  from  text  writers  were 
cited  on  both  sides ;  but  in  reality  the  question  will  be  found  to 
depend  upon  whether  preference  is  to  be  given  to  the  law,  as  stated 
in  Rex  v.  Earl  (2),  and  Rex  v.  Cotton  (s),  (which  statements  of  the 
.law  are  alleged  by  the  learned  counsel  for  the  Grown  to  be  conclusive 
in  his  favour) ;  or  to  a  case  of  Swain  v.  Morland,  reported  in  1  Brod. 
&  B.,  p.  370,  and  also  in  3  B.  Moore,  p.  750,  which  is  alleged  by  the 
learned  counsel  for  the  defendants  to  be  equally  conclusive  the  other 
way. 

What  is  to  be  found  in  Bunbury  is  this :  A  person  named  Earl 
had  become  bankrupt,  and  the  assignment  to  his  assignees  was 
executed  upon  the  31st  of  January,  1718.    An  extent  issued  against 

(1)  3  Wils.  374.  (3)  Parker,  126. 

(2)  Bunbuiy,  33. 
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Bbg.  him,  tested  the  same  day,  by  virtue  of  which  the  sheriff  took  the 
^Edwards,  goods  out  of  the  hands  of  the  assignees,  which  they  had  seized. 
[  •47]  The  report  then  proceeds  *thus  :  Nota  *'  The  messenger  under  the 
commission  took  possession  of  the  goods  before  the  extent,  but  it  was 
given  up,  and  admitted  that  the  extent  bearing  equal  date  with  the 
commission  of  bankruptcy  and  assignment,  that  the  extent  should 
undoubtedly  have  the  precedence." 

The  question  in  the  case  in  Parker  was,  whether  an  extent  pre- 
vailed against  a  distress  which  was  tested  before  the  sale ;  and  it 
was  held  that  it  did,  upon  the  principle  that  the  actual  transfer  of 
the  property  out  of  the  Grown  debtor  is  essential  to  defeat  the  extent. 
Chief  Baron  Parker  reports  himself  to  have  said,  in  delivering  his 
own  judgment :  "  The  rule  (viz.  that  the  transfer  of  the  property  is 
the  test)  holds  equally  in  the  case  of  a  seizure  made  by  virtue  of  a 
warrant  of  Commissioners  of  Bankruptcy,  and  yet  the  warrant  is  no 
execution;  this  was  so  held  in  the  CAHeoiliex  v.  Crump  and  Uanhury^ 
in  the  reign  of  Charles  the  Second.  I  have  also,"  he  proceeds  to  say, 
''  a  short  manuscript  note  of  it,  which  reports  it  thus :  One  indebted 
to  the  Crown  became  bankrupt,  and  a  commission  of  bankruptcy 
was  sued  out  against  him,  and  an  assignment  was  made  of  his 
estate,  and  an  extent  issued  for  the  Crown  tested  the  day  of  the 
date  of  assignment,  and  the  extent  was  preferred  ;  and  this  adjudged 
by  my  great  predecessor  Sir  Matthew  Hale."  He  then  states  that 
the  case  of  Rex  v.  Crump  and  Hanhury  is  mentioned  in  Tlie 
Attorney-General  v.  Capell  (l).  Upon  reference  to  Shower,  the  facts 
appear  to  have  been  these  :  One  Lewis  was  indebted  to  the  King, 
and  on  the  21st  of  March  an  extent  issued  against  him,  Lewis  was 
bankrupt  at  the  time;  and  on  the  12th  of  March  his  goods  had 
been  seized  by  warrant  from  the  Commissioners,  and  on  the  2l8t 
(the  day  of  the  teste  of  the  extent)  tlie  Commissioners  assigned  to  the 
creditors,  which  was  the  then  practice  in  bankruptcy.  The  Court 
held  that  the  Crown  was  entitled  to  the  goods, ''  for  that  although 
the  goods  were  actually  in  cnstodut  legU,  yet  because  the  extent 
came  before  the  property  was  vested  by  the  assignment,  it  was  held 
a  good  extent." 

\  iS]  It  was  contended,  and  with  perfect  truth,  that  this  case  was  in 

reality  no  authority  against  the  defendants,  but  rather  in  their 
favour ;  for  that,  upon  the  facts,  it  appeared  that  the  extent  not  only 
issued  and  was  tested,  but  actually  came — that  is,  I  presume,  was 
placed  in  the  hands  of  the  sheriff,  before  the  assignment,  and  whilst 

(1)  2  Show.  p.  480. 


VOL.  xcvi.]  1853.    EX.    9  EX.  48—49.  545 

the  goods  were  in  the  hands  of  the  messenger,  or  in  other  words  in        Reo. 
cmtodid  legis,  in  which  case  the    Crown    would  undoubtedly  be     Kdwabdp. 
entitled,  because  the  property  was  not  then  transferred  out  of  the 
bankrupt. 

Goods  are  not  in  custodid  legis  when  in  the  hands  of  the  assignee 
of  a  bankrupt ;  on  the  contrary,  they  are  the  property  of  the  assignee 
for  the  benefit  of  the  bankrupt's  creditors. 

For  the  purpose  of  ascertaining  with  certainty  what  was  the  pre- 
cise plea  in  this  case,  we  caused  the  original  roll  to  be  produced,  and 
we  found  it  to  be  in  accordance  with  the  statement  in  Shower. 
The  plea  did  not  show  that  the  assignment  had  been  executed 
before  the  teste  of  the  extent,  which,  according  to  the  ordinary 
principles  of  pleading,  the  defendant  was  bound  in  his  plea  to 
aver,  in  order  to  show  a  better  title  to  the  goods  than  the  Crown. 

As  to  the  case  from  Bunbury,  it  was  said  that  what  is  there 
stated  was  at  best  an  admission  by  an  unnamed  counsel;  and 
besides,  that  the  cases  in  Bunbury  were  mere  loose  notes,  never 
meant  to  be  published  ;  the  authority  for  which  was  a  statement  of 
Lord  Mansfield,  in  Tinkler  v.  Poole  (l). 

There  can  be  no  doubt,  however,  that  these  cases  have  been  con- 
sidered authorities  for  the  position  contended  for  on  behalf  of  the 
Crown ;  for  (besides  many  other  references  in  the  books)  Baron 
Wood  is  reported  to  have  said,  in  the  case  of  Rexy.  Giles  (2),  "  That 
the  extent  takes  precedency  if  it  is  tested  before  the  assignment,  or 
even  on  the  day  of  the  date  of  the  assignment,  because,  as  they  both 
happen  on  the  same  day,  the  Crown,  by  its  ^general  prerogative,  [  *i9  ] 
shall  have  the  preference,  as  was  decided  in  the  case  of  Hex  v. 
Cnimp  and  HanbtwyJ*  It  will  be  of  no  avail  referring  to  the  other 
authorities  cited  by  the  learned  counsel  for  the  Crown,  for  none  of 
them  are  direct  upon  the  question,  and  what  is  said  rests  upon  the 
authcTrity  of  the  cases  before  referred  to.  As  to  the  works  of  text 
writers,  those  published  before  the  decision  of  the  Court  of  Common 
Pleas  in  Sivain  v.  Marland,  viz.  West  and  Manning,  state  the  law  as 
mentioned  in  Bunbury  and  Parker,  citing  them  as  the  authorities  ; 
and  those  published  after  state  it  as  doubtful ;  and  Lord  Henley,  m 
his  work  on  Bankruptcy,  p.  287,  3rd  edition,  expresses  his  opinion, 
that  the  law,  as  laid  dow^n  by  the  Court  of  Common  Pleas,  is  much 
the  most  consistent  with  justice  and  good  sense. 

The  case  of  Sivain  v.  Morland  was,  as  has  been  before  mentioned, 
relied  on  by  the  learned  counsel  for  the  defendant  as  conclusive  in 
(1)  5  Burr.  2Go8.  (2)  8  Price,  334. 
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req.  his  favour.  In  that  case  the  Court  of  Common  Pleas,  after 
Edwards,  argument,  in  which  all  the  cases  upon  the  subject  were  brought 
before  them,  including  the  cases  in  Bunbury  and  Parker,  delivered 
a  judgment  after  time  taken  to  consider,  that,  unless  the  fiat  for 
the  extent  issued  at  a  time  of  the  day  before  the  property  of  the 
Crown  debtor  was  changed,  the  extent  was  of  no  effect ;  that  the 
law  would  take  notice  of  the  fraction  of  a  day  in  the  case  of  the 
Crown,  as  well  as  between  subject  and  subject ;  and  they  distinctly 
stated  that,  as  there  was  no  fact  from  which  it  appeared  that  the 
fiat  for  the  extent  was  anterior  to  the  sale  (by  which  the  transfer 
of  the  property  was  effected  in  that  case),  they  could  not  presume 
it,  or  suffer  a  fiction  to  prevail  against  the  justice  of  the  case. 
Now  this  is  an  express  authority  in  point  by  a  court  of  co-ordinate 
jurisdiction  with  our  own,  and,  as  I  have  already  said,  it  is  in  my 
opinion  our  duty,  and  in  accordance  with  the  ordinary  practice  of 
the  Courts  at  Westminster  Hall,  to  decide  in  conformity  with  it, 
[  ^50  ]  unless  there  appears  *to  be  some  manifest  error  or  mistake.  I 
certainly  do  not  think  that  any  such  error  appears,  for  the  judg- 
ment is  in  conformity  with  the  known  and  admitted  law  in 
analogous  cases;  and  as  it  seems  to  me  more  consistent  with 
justice  and  good  sense  than  the  statement  of  the  law  to  the 
contrary  in  Bunbury  and  Parker,  the  latter  of  which  is  proved  by 
the  record  of  the  roll  to  have  been  nothing  beyond  an  extra-judicial 
dictum^  and  the  former  of  which  only  professes  to  be  an  admission 
of  an  unnamed  counsel. 

I  also  think  that,  in  the  present  administration  of  the  law,  it  is 
most  desirable  to  get  rid,  so  far  as  possible,  of  fictions  and 
unrealities  of  every  kind.  But  even  were  I  inclined  to  the  con- 
trary opinion,  I  think  that,  after  the  decision  in  the  Common  Pleas, 
the  Crown,  and  not  the  defendants,  ought  to  be  put  to  the  writ  of 
error  to  reverse  the  judgment,  if  it  be  erroneous. 

It  was  said  that,  by  "  the  course  of  the  Exchequer,"  the  Crown 
was  entitled  to  judgment.  The  course  of  the  Exchequer  is  to  be 
shown  by  the  known  practice  of  the  Exchequer,  or  by  its  records  : 
Plowden,  820;  The  Attomey-Qeneral  v.  Briant  (i).  And  it  is 
sufficient  to  say  on  this  point,  that  no  record  was  alleged  to  exist 
to  support  the  principle  contended  for  by  the  learned  counsel  for 
the  Crown,  nor  was  any  instance  shown  of  any  such  practice,  either 
in  the  argument  in  the  Court  of  Common  Pleas  in  Swain  v. 
Morland,  or  in  the  argument  in  the  present  case. 
(1)  71  B.  B.  610  (15  M.  &  W.  185). 
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la  my  opinion  the  defendants  are  entitled  to  the  judgment  of         Bbo. 
the  Court.  Edwauds. 

Platt,  B.  : 

Upon  this  question  I  never  entertained  the  slightest  doubt.  I 
do  not  concur  with  my  brother  Mautin,  who  seems  so  desirous  of 
getting  rid  of  all  fiction.  It  is  the  duty  of  the  Judges  of  the  land 
to  expound  and  declare  the  law  as  they  find  it.  We  do  not  sit  here, 
to  legislate,  but  to  administer  the  law  according  to  precedent; 
and  therefore  it  is  that  I  appeal  to  such  precedents,  which  are  *to  [  *5i  ] 
be  found  upon  the  subject.  All  those  who  have  had  any  experience 
of  the  practice  of  this  Court  for  the  last  forty  years  must  well 
know  the  general  course  of  the  Exchequer  in  adjudicating  upon 
cases  of  this  kind.  When  the  question  arises  between  subject, 
and  subject,  the  Court  will  make  a  division  of  a  day;  but  as 
between  the  Crown  and  a  subject,  I  never  heard  a  doubt  enter- 
tained that  in  a  court  of  revenue  there  is  no  such  division,  and 
therefore  whatever  takes  place  upon  the  same  day,  in  contemplation 
of  law  takes  place  at  the  same  instant.  That  being  so,  the  cases 
of  Rex  V.  Earl  and  Hex  v.  Cotton  have  unquestionably  laid  down 
the  true  doctrine  with  reference  to  the  prerogative  of  the  Crown 
in  cases  of  this  description.  Indeed,  it  seems  to  me  that,  looking 
to  the  course  of  this  Court,  the  point  is  too  clear  for  argument. 
We  are  not  to  abrogate  that  which  has  been  the  undoubted  law 
of  the  Court,  according  to  the  testimony  of  all  persons  conversant 
with  its  practice.  The  authority  of  the  note  in  Bunbury  cannot 
be  got  rid  of  in  the  manner  attempted,  for  although  Lord 
Mansfield,  in  the  case  of  'Tinkler  v.  Poole  (i),  cast  some  imputa- 
tion on  Bunbury's  notes,  the  learned  Serjeant  who  edited  them  gives 
them  a  very  different  character ;  and  it  may  be  doubted  whether 
the  observations  attributed  to  Lord  Mansfield  were  not  the  result 
of  some  hasty  expressions  on  his  part,  before  he  was  fully  aware 
of  the  value  of  the  notes.  Now  Serjeant  Wilson,  who  edited 
Bunbury's  Eeports,  sjieaks  thus  about  them  :  "  The  learned  author 
attended  Westminster  Hall  above  forty  years,  chiefly  at  the 
Exchequer  Bar,  but  for  the  last  thirty  years  thereof  in  that  Court 
only.  He  retired  in  the  year  1743,  and  when  he  took  leave  of  the 
Court  had  been  many  years  postman  there.  His  long  experience 
in  the  several  branches  of  business  in  the  Exchequer  induced 
gentlemen  of    the  profession  to  desire    his   notes,  which   in  his 

(1)  5  Burr.  2658. 
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Bbg.  lifetime  were  all  or  the  greatest  part  of  them  trauscribed,  are  in 
EDWARD6.  niany  hands,  *and  frequently  cited  in  Westminster  Hall.  From 
[*52]  some  apprehensions  that  these  eases  might  get  into  the  press 
improperly,  and  come  out  imperfect,  and,  indeed,  by  the  desire  of 
some  gentlemen  eminent  in  the  profession,  the  editor  uras 
persuaded  to  give  the  public  a  true  copy  of  such  cases  only  as  the 
author  took  in  Court  with  his  own  hand,  and  are  settled  and 
corrected  by  himself  from  his  notes.*'  These  notes  having  been 
collected  and  published  under  such  circumstances,  and  by  persons 
of  such  experience  and  learning,  it  certainly  appears  to  me  rather 
a  rash  proceeding  to  give  them  the  character  which  Lord  Mansfibld 
is  represented  to  have  done.  The  learned  editor  proceeds  to  say : 
''All  the  marginal  notes  in  this  book  are  the  author's  own,  except 
one  in  page  802  of  Walker  v.  Jackson,  coram  Lord  Chancellor 
Hardwicke,  July  22nd,  1743."  Since  the  expressions  of  Lord 
Mansfield  have  been  alluded  to,  I  have  thought  it  right  thus  to 
bring  before  the  Court  the  character  given  to  these  very  notes  by 
the  learned  Serjeant  who  had  the  responsibility  of  publishing 
them,  he  himself  bearing  as  high  character  as  any  member  of  the 
Bar. 

I  therefore  think,  that  the  judgment  in  this  case  ought  to  be  for 
the  Crown. 

Pabke,  B.  : 

The  question  raised  by  the  pleadings  in  this  case,  which  have 
been  fully  stated  by  my  brother  Martin,  is,  whetlier,  where  an 
adjudication  of  bankruptcy  and  appointment  of  an  official  assignee 
(which  vests  the  property  in  him)  took  place  before  the  fiat  for  and 
actual  issuing  of  an  extent,  but  on  the  same  day,  the  title  of  the 
assignee  or  of  the  Crown  should  prevail.  Is  the  fraction  of  a  day 
to  be  taken  into  account,  and  the  true  order  of  facts  to  be  con- 
sidered as  against  the  Crown  ?  I  am  of  opinion  that  it  is  not,  and 
that  the  title  of  the  Crown  must  prevail. 

This  depends  wholly  upon  precedent  and  authority.  In  cases 
between  subjects,  there  is  no  doubt  that  priority  of  events  which 
[  'sa  ]  have  occurred  on  the  same  day  may  *be  inquired  into  .when  it 
becomes  material ;  but  in  the  case  of  the  Crown  a  different  rule 
has  always  prevailed,  established  no  doubt  in  order  to  give  the 
Crown,  for  the  advantage  of  the  public  at  large,  a  greater  power  in 
enforcing  the  payment  of  the  debts  due  to  it;  and  in  case  of 
bankruptcy,  it  is  a  matter  of  great  importance  to  the  revenue. 
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In  the  case  of  Ilex  v.  Earl  (i),  it  is  stated  as  undoubtecl  law.  Ubo. 
The  commission  of  bankruptcy  and  assignment  bore  equal  dates  ^dwauds. 
with  the  extent.  The  messenger  took  possession  of  the  goods,  but 
possession  was  given  up;  and  it  was  admitted  that  the  extent 
should  undoubtedly  have  the  precedence.  This  was  in  1718. 
The  authority  of  Bunbury  is  disparaged  by  Lord  Mansfield,  who 
says  that  Bunbury  never  meant  the  cases  should  be  published, 
and  they  were  very  loose  notes.  But  the  preface  to  Bunbury, 
written  by  Serjt.  George  Wilson,  states  that  those  notes  only 
were  given  to  the  public  which  Bunbury  took  with  his  own  hand, 
and  were  settled  and  corrected  by  himself  from  his  own  notes. 

In  1751,  Lord  Chief  Baron  Parker  considers  the  same  point  to 
have  been  settled  by  Lord  Hale  in  Rex  v.  Crump  and  Ilanhimj^ 
20  Car.  IL,  where  an  extent  and  assignment  were  tested  the  same 
day,  and  the  extent  was  preferred.  The  record  is  in  Tremaine's 
Pleas  of  the  Crown,  637.  Upon  referring  to  that  record,  it  does 
not  appear  that  the  defendants  stated  in  their  plea  to  the  extent 
that  the  assignment  was  actually  made  before  the  teste  of  the 
extent,  though  on  the  same  day;  and  it  is  possible  that  the 
decision  may  have  turned  on  that  ground,  as  the  defendant  must 
make  a  complete  title  against  the  Crown.  But  Lord  Chief  Baron 
Parker  considers  it  as  a  decision  by  Lord  Hale  on  the  general 
point,  that  where  the  assignment  and  extent  are  dated  the  same 
day,  the  title  of  the  Crown  must  prevail. 

The  doctrine  thus  stated  was  laid  down  by  Wood,  B.,  in  Rex  v. 
Giles  (2) ;  he  says,  that  if  the  teste  and  assignment  happen  on  the 
same  day,  the  Crown,  by  its  general  ^prerogative,  shall  have  the  [  *34  ] 
preference ;  and  he  also  considers  the  case  of  Rex  v.  Crump  and 
Ilanhury  as  deciding  that  point.  West  on  Extents,  p.  115,  and 
my  brother  Manning^s  Exchequer  Practice,  p.  47,  both  treat  this 
as  clear  law ;  and  in  Russell  v.  Ledsam  (s),  I  purposely  excepted 
the  case  of  the  Crown  from  being  subject  to  inquiry  as  to  the 
fraction  of  a  day,  which  is  admitted  between  subject  and  subject, 
having  been  always  of  opinion  that  such  an  inquiry  could  not  be 
by  law  made  in  that  case. 

The  case  of  Swain  v.  Morlami  (4),  decided  in  1819,  is  relied  on 
as  an  express  decision  to  the  contrary.  If,  in  that  case,  the 
doctrine  that  a  fraction  of  a  day  could  not    be  inquired  into  as 

(1)  Bunbury,  33.  (4)  21    R.   R.   651    (1  Brod.  &    B. 

(2)  36  R.  r!  27  (8  Price,  334).  370). 

(3)  73  R.  R.  244  (14  M.  &  W.  582). 
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Rbo.  against  the  Crown  had  been  fully  argued  and  considered  by  the 
Kdwabds.  Court,  I  should  probably,  though  with  great  reluctance,  have 
acquiesced  in  that  decision  until  it  had  been  reversed  in  a  court 
of  error,  although  upon  a  branch  of  the  law  which  is  peculiarly 
the  subject  of  the  jurisdiction  of  this  Court.  But  this  was  treated 
as  a  secondary  point  by  the  learned  counsel  who  argued  the  case, 
and  as  his  first  ground  was  clearly  untenable,  it  was  not  likely  to 
meet  with  due  attention  and  to  prevail ;  it  was  answered  by  the 
counsel  for  the  plaintiff  by  a  very  inaccurate  representation  of  the 
authority  in  Bunbury,  to  which  I  have  referred,  and  the  attention 
of  the  Court  was  not  given  to  this  point  in  a  manner  which  its 
importance  deserved,  and  no  one  was  there  to  protect  the  interests 
of  the  Crown ;  and  the  case  on  this  point  appears  to  me  to  have 
been  unsatisfactorily  decided,  and  certainly  ought  not  to  be  con- 
sidered as  overruling  the  ancient  established  course  of  the 
Exchequer,  which  is  a  part  of  the  law  of  the  land. 

I  may  add,  that  the  Lord  Chief  Baron  entirely  concurs  in  the 
opinion  which  I  have  expressed  as  to  the  old  pra<5tice  of  the  Court 

of  Exchequer. 

^  Judgment  for  the  Crown. 

1863.       The    south    YOEKSHIEE    EAILWAY    and    EIVER 
^Z}t  I>UN    COMPANY    V.    Tjie    GEEAT    NOETHEEN 


[55] 


EAILWAY  COMPANY  (1). 

(9  Ex.  55—89 ;  8.  C.  22  L.  J.  Ex.  305 ;  22  L.  T.  O.  S.  20.) 

A  bond  fide  agreement  by  deed  was  executed  by  the  plaintiffs  and  the 
defendants,  two  Railway  Companies.  This  deed  recited  that  the  plaintiffs* 
railways  intersect  a  certain  coal  field,  and  that  the  defendants*  railway 
communicates  with  it  near  D. ;  that  certain  agreements  had  been  made 
between  the  two  Companies  for  working  each  other's  lines;  and  the 
defendants,  being  desirous  to  make  other  arrangements  for  the  passage  of 
their  engines  and  waggons  over  the  railways  of  the  plaintiffs  for  the 
purpose  of  carrying  coal,  upon  payment  of  a  graduated  toll  in  proportion 
to  the  quantity  of  coal  carried,  had  applied  to  and  requested  the  plaintiffs 
to  enter  into  further  arrangements;  but  the  plaintiffs,  whose  railways 
were  largely  used  for  the  carriage  of  coal,  which  formed  an  important 
branch  of  their  revenues,  being  apprehensive  that  such  aiTangement  might 
injuriously  affect  both  their  coal  traffic  and  general  traffic,  had  declined  to 
accede  to  such  request  unless  they  should  be  guaranteed  from  any  injury 

(1)  Affirmed     in     the     Exchequer  224,  43  L.  J.  Ex.  17T  (in  H.  L.,  L.  B, 

Chamber,  post,  p.  897  (9    Ex.    642).  7  H.  L.  653,  44  L.  J.  Ex.  185) ;  York- 

Cited   in    Taylor  v.     Chichester    and  shire  Railway  Wagon  Co,   v.   Maclttre 

Midhnrst     Rail     Co.    (1867)    L.    B.  (1881)  19  Ch.    D.  478.   51  L.  J.  Ch. 

2  Ex.  356,  39  L.  J.  Ex.  217 ;    Riche  v.  259.— J.  G.  P. 
Ashbiiry  Rail,  Co.  (1874)  L.  K.  9  Ex. 
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present  or  future  thereupon;  and  that  the  Companies,  being  unable  to 
determine  upon  any  fixed  rate  of  toll  by  which  that  result  could  be  secured, 
had  agreed  to  enter  into  the  contract  contained  in  the  deed  for  the  passage 
over  the  plaintiffs'  railways  of  the  engines  and  waggons  of  the  defendants 
for  the  purpose  of  coal  traffic,  on  payment  of  the  fluctuating  toll  thereafter 
mentioned.  The  deed  then  provided,  first,  that  the  defendants  might,  for 
twenty-one  years  from  the  1st  of  July,  1851,  pass  over  the  railways  of  the 
plaintiffs,  and  have  free  use  of  their  works  and  conveniences,  with  engines 
and  waggons,  for  the  purpose  of  carrying  coal ;  secondly,  that  such  passage 
should  be  had  and  made  on  payment  of  the  tolls,  and  under  such  restric- 
tions and  conditions  as  were  thereafter  mentioned,  that  is  to  say,  when  the 
quantity  of  coal  carried  over  any  part  of  the  plaintiffs'  railways  to  the 
defendants*  railway,  and  thence  to  certain  specified  places,  should  not 
amount  to  125,000  tons  in  the  period  of  six  calendar  mouths,  commencing 
upon  the  1st  day  of  July  or  1st  day  of  January,  and  ending  on  the  3 1st  day 
of  December  or  30th  day  of  June,  during  the  said  term  of  twenty >one  years, 
then  the  defendants  would  pay  to  the  plaintiffs  such  toll  for  such  passage 
for  such  period  of  six  calendar  months  as  woiQd,  with  any  clear  profit 
which  might  be  made  by  the  plaintiffs  before  the  same  period,  after  pay- 
ment of  all  annual  and  half-yearly  charges  for  interest  and  out-goings, 
and  all  expenses  of  management  or  otherwise,  be  sufficient  to  enable  the 
plaintiffs  to  pay  such  dividends  as  might  become  payable  in  respect  of  any 
guaranteed  or  preference  stock  of  the  plaintiffs  already  issued  or  hereafter 
to  be  issued  with  the  consent  of  the  defendants,  and  also  a  clear  net 
dividend  at  the  rate  of  37.  per  cent  per  annum  for  such  period  of  six 
calendar  months  upon  the  ordinary  capital  stock  for  the  time  being  of  the 
plaintiffs;  and  when  the  quantity  of  coal  for  any  such  period  of  six 
calendar  months  should  exceed  125,000  tons  and  not  150,000  tons,  such 
sum  as  would  make  up  in  manner  before  mentioned  the  dividend  upon  the 
preference  stock  and  3/.  d«.  per  cent,  upon  the  ordinary  stock ;  and  when 
the  quantity  of  coal  during  the  like  period  of  six  calendar  months  should 
exceed  150,000  tons  and  not  175,000  tons,  such  sum  as  would  make  up  in 
like  manner  the  dividend  upon  the  preference  stock  and  3/.  10^.  per  cent, 
upon  the  ordinary  stock,  and  so  on  progressively  up  to  the  carriage  of 
upwards  of  400,000  tons  during  any  such  period  of  six  calendar  months,  in 
which  case  the  defendants  were  to  pay  the  plaintiffs  such  sum  as,  together 
with  the  clear  profits  made  by  the  plaintiffs  during  the  same  period,  would 
pay  the  dividends  upon  the  preference  stock  and  6/.  per  cent,  upon  the 
ordinary  stock.  The  deed  then  went  on  to  provide  with  respect  to  the 
calcidations  of  the  number  of  tons,  &c,  and  that  if  the  payment  made  by 
the  defendants  for  any  period  of  six  months  once  made  up  4/.  10s.  per  cent 
upon  the  ordinary  stock  of  the  plaintiff  it  should  never  otherwise  recede. 

In  an  action  upon  this  deed  for  tolls  for  the  use  of  the  plaintiffs'  line : 
Held,  per  Pakke,  B.,  and  Platt,  B.,  that  the  contract  was  not  ultra  vire$y 
but  one  which  the  Companies  were  competent  to  enter  into,  and  valid  in 
law.    Pollock,  C.  B.,  dubitante;  and  Mabtin,  B.,  dmentieiUe. 

The  declaration  stated,  that,  by  a  deed  bearing  date  the  26th  of 
February,  1862,  made  between  the  plaintiffs,  then  being  the  owners 
of  certain  railways,  of  the  one  part,  and  the  defendants,  then  being 
the  owners  of  certain  other  railways,  of  the  other  part,  and  sealed 
with  their  respective  *seals,  it  was  mutually  agreed  that  the  defen- 
dants might,  during  the  term  of  twenty-one  years,  to  be  computed 
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RouTH       from  the  1st  of  July,  1851,  pass,  go,  and  remain,  and  have  full  and 
Railway     ^i*©©  ingress,  egress,  and  regress,  into,  over,  upon,  and  out  of  the 
^DoK*Cof*    railways  of  the  plaintiffs,  and  have  the  free  use  of  all  the  works  and 
«•  conveniences  of  the  plaintiffs,  with  all  engines,  waggons,  or  other 

NoBTHSBN  caiTiages,  oflScers,  servants,  and  workmen  necessary  for  the  purpose 
AiLWAY  .  ^£  carrying  coal,  and  that  such  passage  of  the  defendants  over  or 
along  the  said  railways  of  the  plaintiffs,  and  such  use  of  their 
works  and  conveniences,  should  be  had  on  payment  of  such  tolls, 
and  under  such  restrictions  and  conditions  as  were  and  are  in  the 
said  deed  specified.  Averments,  that,  during  six  calendar  months, 
terminating  on  the  SOth  of  June,  1852,  the  defendants  had  and 
enjoyed  such  passage  as  aforesaid  over  and  along  the  said  railways 
of  the  plaintiffs,  and  also  had  and  enjoyed  the  use  of  the  said  works 
and  conveniences  of  the  plaintiffs,  to  wit,  for  the  purpose  aforesaid; 
and  that  a  large  amount  of  toll  became  due  and  payable  to  the 
plaintiffs  in  respect  thereof,  to  wit,  under  and  by  virtue  of  the  cove- 
nants and  agreements  of  the  defendants  in  that  behalf  in  the  said 
deed  contained.  Breach,  that,  although  the  time  for  payment  of 
the  toll  has  elapsed,  and  although  all  things  necessary  to  be  done 
to  entitle  the  plaintiffs  to  be  paid  were  duly  done,  yet  the  defendants 
have  not  paid  the  toll. 

The  plea  set  out  the  deed,  the  material  parts  of  which  are  as 
follows :  This  indenture,  made  the  26th  of  February,  1852,  between 
the  South  Yorkshire  Railway  and  River  Dun  Company  of  the  one 
part,  and  the  Great  Northern  Railway  Company  of  the  other  part : 
Whereas  the  lines  and  branch  lines  of  railway,  forming  part  of  the 
undertaking  of  the  South  Yorkshire  Railway  and  River  Dun  Com- 
pany, intersect  or  penetrate  into  the  South  Yorkshire  coal  field, 
[  •57  ]  between  the  towns  of  Barnsley  and  Penistone,  *on  the  one  side, 
and  Sheffield,  Rotherham,  and  Swinton,  on  the  other  side,  and 
form  the  means  by  which  the  coal,  the  produce  of  such  coal  field, 
may  be  transported  to  distant  places  for  consumption :  and  whereas 
the  Great  Northern  Railway  Company  communicates  with  the  rail- 
ways of  the  South  Yorkshire  Railway  and  River  Dun  Company  by 
a  junction  or  junctions  at  or  near  Doncaster,  in  the  county  of  York: 
and  whereas  certain  agreements  and  arrangements  have  been  made 
between  the  sedd  Companies  for  working  each  other's  lines;  and  the 
Great  Northern  Railway  Company,  being  desirous  to  make  further 
arrangements,  as  hereinafter  specified,  for  the  passage  over  the 
railways  of  the  South  Yorkshire  Railway  and  River  Dun  Company 
of  the  engines,  waggons,  and  other  carriages  of  the  Great  Northern 
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Railway  Company,  for  the  purpose  of  carrying  coal  upon  payment       South 

of  a  graduated  toll,  in  proportion  to  the  quantity  of  coal  so  carried,      railway 

applied  to  the  South  Yorkshire  Railway  and  River  Dun  Company,    ^^^^^^ 

and  requested  them  to  enter  into  such  further  arrangements  ;  but  «• 

Orvat 
the   South  Yorkshire   Railway  and  River  Dun  Company,  whose    nobthrrk 

railways  and  canals  are  largely  used  for  the  carriage  of  coal,  which  ^ii'^^^Co. 
forms  an  important  branch  of  their  revenue,  being  apprehensive 
that  such  arrangements  for  passage  of  the  engines,  waggons,  and 
other  carriages  of  the  Great  Northern  Railway  Company  upon  and 
over  the  railways  of  the  South  Yorkshire  Railway  and  River  Dun 
Company  might  injuriously  afifect  both  the  coal  traffic  and  general 
traffic  of  such  Company,  declined  to  accede  to  such  request,  unless 
they  should  be  guaranteed  from  any  injury,  present  or  future, 
therefrom;  and  the  said  Companies,  being  unable  to  determine 
upon  any  fixed  rate  of  toll  by  which  that  result  could  be  secured, 
have  agreed  to  enter  into  the  contract  hereby  made  for  the  passage 
over  and  along  the  railways  of  the  South  Yorkshire  Railway  and 
River  Dun  Company  of  the  engines,  waggons,  and  other  ^carriages  [  «58  ] 
of  the  Great  Northern  Railway  Company  for  the  purpose  of  coal 
traffic,  on  payment  of  such  fluctuating  tolls  as  hereinafter  men- 
tioned :  Now  this  indenture  witnesseth,  that  the  South  Yorkshire 
Railway  and  River  Dun  Company,  for  themselves,  their  successors, 
and  assigns,  and  the  Great  Northern  Railway  Company,  for  them- 
selves, their  successors,  and  assigns,  do  hereby  mutually  covenant 
and  agree  in  manner  following,  that  is  to  say : 

First.  That  the  Great  Northern  Railway  Company  shall  and 
may  at  all  times  hereafter,  during  the  term  of  twenty-one  years,  to 
commence  and  be  computed  from  the  1st  of  July,  1851,  pass,  go, 
and  remain,  and  have  full  and  free  ingress,  egress,  and  regress  into, 
over,  upon,  eoid  out  of  the  railways,  and  have  the  free  use  of  all  the 
works  and  conveniences  of  the  South  Yorkshire  Railway  and  River 
Dun  Company,  and  every  or  any  part  thereof,  with  all  engines, 
waggons,  or  other  carriages,  officers,  servants,  and  workmen 
necessary  for  the  purpose  of  carrying  coal. 

Secondly.  That  such  passage  of  the  Great  Northern  Railway 
Company  over  or  along  the  railways  of  the  South  Yorkshire  Rail- 
way and  River  Dun  Company,  and  the  use  of  their  works  and 
conveniences,  shall  be  had  and  made  on  payment  of  such  tolls,  and 
under  such  restrictions  and  conditions  as  are  hereinafter  specified, 
and  which  have  been  mutually  agreed  upon  between  the  said  Com- 
panies, (that  is  to  say),  when  and  so  long  as  the  quantity  of  coal 
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South       carried  over  or  upon  the  said  undertaking  of  the  South  Yorkshire 
Yorkshire  .   ^  ° 

Kailway     Kailway  and  River  Dun  Company,  or  any  part  thereof,  to  the  Great 

Don  ca  Northern  Railway,  and  thence  south  of  Doncaster  on  the  main  line, 
Grkat  ^^  south  of  Misterton  on  the  loop  line  of  the  Great  Northern  Rail- 
NoRTHKBN  way,  together  with  the  quantity  of  coal  carried  over  or  upon  the 
said  undertaking,  or  any  part  thereof,  by  or  for  the  Great  Northern 
Railway  Company,  or  by  or  for  any  corporation  or  person  under  or 
[  *59  ]  by  *virtue  of  any  arrangement  or  agreement  with  or  by  permission 
of  the  Great  Northern  Railway  Company,  to  any  railway  other  than 
the  Great  Northern  Railway,  for  transit  to  the  south  of  Sheffield  or 
Rotherham,  shall  not  amount  to  125,000  tons  in  any  period  of  six 
calendar  months  commencing  upon  and  with  any  1st  day  of  July  or 
1st  day  of  January,  and  terminating  upon  and  with  any  81st  day  of 
December  or  30th  day  of  June,  during  the  continuance  of  the  said 
term  of  twenty-one  years,  and  the  first  of  such  periods  to  commence 
with  the  1st  day  of  July,  1851,  then  the  Great  Northern  Railway 
Company  shall  pay  to  the  South  Yorkshire  Railway  and  River  Dun 
Company  such  toll  for  such  passage,  for  such  period  of  six  calendar 
months,  as  will,  with  any  clear  profits  which  may  be  made  by  the 
South  Yorkshire  Railway  and  River  Dun  Company  from  their 
undertaking  for  the  same  period,  after  payment  of  all  annual  or 
half-yearly  charges  for  interest  and  otherwise,  outgoings,  and  all 
expenses  of  management  and  otherwise,  be  sufficient  to  enable  the 
South  Yorkshire  Railway  and  River  Dun  Company  to  pay  such 
dividends  as  may  at  any  time  during  the  period  of  six  calendar 
months  be  or  become  payable  upon  or  in  respect  of  any  guaranteed 
or  preference  stock  or  shares  of  such  last-named  Company  already 
issued  or  hereafter  to  be  issued  with  the  knowledge  and  consent  of 
the  Great  Northern  Railway  Company,  and  also  a  clear  net  dividend 
at  the  rate  of  8/.  per  cent,  per  annum  for  such  period  of  six  calendar 
months  upon  the  ordinary  capital  stock  or  shares  for  the  time  being 
of  such  South  Yorkshire  Railway  and  River  Dun  Company  now 
called  up,  or  hereafter  to  be  called  up,  with  the  consent  of  the  Great 
Northern  Railway  Company :  and  when  and  so  long  as  the  quantity 
of  coal  so  carried  in  any  such  period  of  six  calendar  months  as 
aforesaid  shall  amount  to  any  of  the  respective  quantities  herein- 
after mentioned,  and  shall  not  amount  to  the  quantity  next  succeeding 
[  '60  ]  such  quantity  in  the  order  hereinafter  contained,  ♦then  the  said 
Great  Northern  Railway  Company  shall  pay  to  the  South  Yorkshire 
Railway  and  River  Dun  Company  such  toll  for  such  passage  for 
such  period  of  six  calendar  months  as  will,  with  any  such  clear 
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profits  as  aforesaid,  be  sufiScient  to  enable  the  South  Yorkshire    „  South 
Kailway  and  River  Dun  Company,  from  time  to  time  and  at  all     Railway 
times,  to  pay  any  dividends  which  may  for  the  time  being  become      dxjv  Co. 
payable  upon  or  in  respect  of  any  such  guaranteed  or  preference       grkat 
stock  or  shares  of  such  last-mentioned  Company  as  aforesaid,  and    Nobthbrn 
also  a  clear  net  dividend  on  such  ordinary  capital  stock  or  shares 
for  the  time  being  of  such  Company  as  aforesaid,  at  the  respective 
rates  hereinafter  mentioned,  (that  is  to  say),  when  and  so  long  as 
the  quantity  of  coal  so  carried  in  any  such  period  of  six  calendar 
months  shall  amount  to  125,000  tons,  and  shall  not  amount  to 
150,000  tons,  a  clear  net  dividend  upon  such  ordinary  capital  stock 
or  shares  at  the  rate  of  8Z.  Sa.  per  annum  for  such  period  of  six 
calendar  months ;  and  when  and  so  long  as  the  quantity  of  coal  so 
carried  in  any  such  period  of  six  calendar  months  shall  amount  to 
150,000  tons,  and  shall  not  amount  to  175,000  tons,  a  clear  net 
dividend  upon  such  ordinary  capital  stock  or  shares  at  the  rate  of 
8/.  108.  per  cent,  per  annum  for  such  period  of  six  calendar  months, 
&c.     (The  deed  proceeded  in  this  way  to  stipulate  for  an  addition  of 
5s.  to  the  six  months  dividend  for  every  additional  25,000  tons 
carried,  until  the  quantity  amounted  to  400,000  tons) :  and  when 
and  so  long  as  the  quantity  of  coal  so  carried  in  any  such  period  of 
six  calendar  months  shall  amount  to  400,000  tons  or  upwards,  a 
clear  net  dividend  upon  such  ordinary  capital  stock  or  shares  at  the 
rate  of  61.  per  cent,  per  annum  for  such  period  of  six  calendar 
months :  Provided  always,  that,  whenever  the  quantity  of  coals  so 
carried   in  any  such  period   of    six    calendar    months,   together 
with    any  quantity  brought    forward    to  and  reckoned  in  that 
period    in    pursuance    of    that    proviso,    shall    be    a    quantity 
*which  is  not   an  exact  multiple   of  25,000    tons,   the  difference       [  "Gi  ] 
between  the  total  of  such  quantity  and  the  sum  of  the  highest 
multiple  of  25,000  tons  contained  therein,  shall  be  carried  on  and 
included  and  reckoned  in  the  quantity  of  coal  regulating  the  rate  of 
toll  for  the  next  succeeding  period  of  six  calendar  months :  Provided 
nevertheless,  that,  when  once  the  Great  Northern  Railway  Company 
shall  have  become  liable  to  pay  to  the  South  Yorkshire  Railway 
and  River  Dun  Company  such  toll  for  such  passage  as  aforesaid, 
for  any  such  period  of  six  calendar  months  as  aforesaid,  as  will, 
with  any  such  clear  profits  and  after  payment  of  such  expenses  as 
aforesaid,  be  sufficient  to  enable  the  last-named  Company  to  pay 
such  dividends  upon  guaranteed  or  preference  stock  of  such  last- 
named  Company  as  aforesaid,  and  a  net  dividend  upon  the  ordinary 
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capital  stock  or  shares  of  such  last-named  Company,  not  exceeding 
the  rate  of  4?.  10«.  per  cent,  per  annum  for  any  such  period  of  six 
calendar  months,  then  and  from  thenceforth  the  toll  to  be  paid  by 
the  Great  Northern  Eaihvay  Company  to  the  South  Yorkshire 
Railway  and  Biver  Dun  Comimny  for  such  passage  as  aforesaid, 
shall  never,  under  any  circumstances,  recede  nor  be  less,  for  any 
subsequent  period  of  six  calendar  months  as  aforesaid,  than  such 
toll  as  will,  with  any  such  clear  profits  and  after  payment  of  such 
expenses  as  aforesaid,  be  sufficient  to  enable  the  South  Yorkshire 
Railway  and  Eiver  Dun  Company  to  pay  such  dividends  upon 
guaranteed  or  preference  stock  as  aforesaid,  and  also  a  net  dividend 
upon  the  ordinary  capital  stock  or  shares  of  such  last-named 
Company,  after  the  highest  rate  of  such  last-mentioned  dividend 
not  exceeding  the  rate  of  41.  lOs.  per  cent,  per  annum  for  any 
period  of  six  calendar  months,  which  the  Great  Northern  Railway 
Company  shall  have  theretofore  become  liable  to  pay  to  the  South 
Yorkshire  Railway  and  River  Dun  Company  by  virtue  of  these 
presents,  notwithstanding  the  diminution  to  any  extent  in  *any 
succeeding  period  of  six  calendar  months  of  the  quantity  of  coals 
regulating  the  toll  to  be  paid  as  aforesaid.  (Then  followed  various 
clauses  providing  for  the  time  and  mode  of  payment,  of  ascertain* 
ing  the  half-yearly  amount  payable,  of  enforcing  payment  by 
distress,  &c.) 

The  plea  then  averred,  that  although  the  said  supposed  deed  was 
sealed  with  the  common  seal  of  the  Great  Northern  Railway 
Company,  yet  the  said  deed  was  not  a  deed  authorised  by  the 
statutes  then  in  force  relating  to  the  said  Company,  or  any  of  themi 
and  was  and  is  therefore  void. 

Demurrer,  and  joinder  therein. 


The  case  was  argued  (May  2nd  and  27th)  l)y 


Sir  F,  Kelly  {Ilnjh  Hill  and  Maniaty  with  him)    for  the 
plaintiffs : 

The  question  is,  whether  the  agreement  set  out  in  the  plea  is  one 
which  these  Companies  were  competent  to  make,  or  whether,  in  the 
execution  of  it,  they  have  exceeded  the  powers  given  to  them  by 
statute.  The  agreement  is  a  bond  fide  one.  Its  recital  shows  the 
intention  and  spirit  of  the  parties,  and  that  it  was  entered  into  with 
an  honest  purpose,  and  not  as  a  cloak  for  an  improper  object 
Moreover,  no  objection  to  its  bona  fides  is  raised  by  the  pleadings. 
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It  is  also  beneficial  to  both  parties,  and  has  been  acted  upon  by  Sooth 
them.  The  instrument  is  one  which  the  Companies  were  com-  railway 
peteut  to  make,  and  is  valid  in  law.  The  question  depends  upon  ^^^J^qq^ 
certain  sections  of  the  Railways  Clauses  Consolidation  Act,  8  &  9  ^« 
Vict.  c.  20,  and  of  the  Company's  special  Act,  10  &  11  Vict.  c.  ccxci.  Northbrn 
The  87th  section  of  the  Railways  Clauses  Consolidation  Act  enacts,  ^^^^^^  ^• 
that  **  it  shall  be  lawful  for  the  Company  from  time  to  time  to 
enter  into  any  contract  with  any  other  Company,  being  the  owners 
or  lessees  or  in  possession  of  any  other  railway,  for  the  passage 
over  or  along  the  railway  by  the  special  Act  authorised  to  be  made 
*of  any  engines,  coaches,  waggons,  or  other  carriages  of  any  other  [  '63  ] 
Company,  or  which  shall  pass  over  any  other  line  of  railway,  or  for 
the  passage  over  any  other  line  of  railway  of  any  engines,  coaches, 
waggons,  or  other  carriages  Of  the  Company,  or  which  shall  pass 
over  their  line  of  railway,  upon  the  payment  of  such  tolls  and  under 
such  conditions  and  restrictions  as  may  be  mutually  agreed  upon ; 
and  for  the  purpose  aforesaid  it  shall  be  lawful  for  the  respective 
parties  to  enter  into  any  contract  for  the  division  or  apportionment 
of  the  tolls  to  be  taken  upon  their  respective  railways."  This 
clause  is  very  general  in  its  terms,  and  confers  large  powers  upon 
Railway  Companies,  to  enable  them  to  carry  upon  the  lines  of  other 
Companies,  and  for  that  purpose  to  enter  into  contracts,  upon  pay- 
ment of  such  tolls  and  under  such  conditions  and  restrictions  as  may 
be  mutually  agreed  upon.  The  defendants  will  contend,  that  the 
payments  stipulated  for  by  the  present  agreement  are  not  "  tolls  " 
within  the  meaning  of  that  section.  The  word  "  toll "  is  defined 
by  the  interpretation  clause  (sect.  8)  to  "  include  any  rate  or  charge 
or  other  payment,  payable  under  the  special  Act,  for  any  passenger, 
animal,  carriage,  goods,  merchandise,  articles,  matters,  or  things 
conveyed  on  the  railway."  The  45th  section  of  the  special  Act, 
10  &  11  Vict.  c.  ccxci.,  enacts,  that  "  it  shall  be  lawful  for  the 
Company  to  demand  any  tolls  for  the  use  of  the  railways  not 
exceeding  the  following,"  and  the  section  then  proceeds  to  enume- 
rate the  different  rates  allowed.  But,  by  the  52nd  section,  the 
Company  may  take  increased  charges  for  the  conveyance  of  goods 
by  agreement.  That  section  enacts,  **  that  nothing  herein  contained 
shall  be  held  to  prevent  the  Company  from  taking  any  increased 
charges,  over  and  above  the  charges  hereinbefore  limited,  for  the 
conveyance  of  goods  of  any  description,  by  agreement  with  the 
owners  of  or  persons  in  charge  of  such  goods,  either  in  respect  of 
the  conveyance  thereof  by  passenger  trains,  or  by  reason  of  any 
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SoTJTH       other  special  service  i)erformed  *by  the  Company  iu  relation  thereto." 
Railway     ^^  cannot  be  said,  that  the  payments  to  be  made  for  the  carriage  of 
^DuK^Co'*   goods  are  not  tolls,  because  the  scale  of  payments  to  be  made  is  a 
V.  graduated  one,  and  may  be  greater  or  less  according  to  circum- 

NoBTUBBK  stances.  There  is.  nothing  in  these  sections  to  prohibit  such  an 
^7*7^^^  agreement  as  the  present,  but,  on  the  contrary,  by  necessary 
implication,  the  Legislature  clearly  intended  to  favour  such  an 
arrangement.  And  moreover,  these  payments  cannot  strictly  be 
said  to  be  stipulated  for  wholly  in  respect  of  the  tonnage  of  the 
goods  to  be  carried,  for  the  payments  are  intended  to  provide  iu 
part  as  a  remuneration  for  such  matters  as  are  necessarily  of  an 
indefinite  and  unascertainable  nature,  namely,  for  the  accommoda- 
tion afforded  by  the  use  of  the  sidings,  water,  &c.,  and  by  a  variety 
of  other  conveniences,  which  the  plaintiffs'  Company  have  afforded 
to  the  defendants. 

(Platt,  B.  :  Would  the    defendants  be  under  the  obligation  of 
making  any  payment  in  case  they  were  not  to  carry  any  coal  ?) 

If  the  defendants  ceased  to  use  the  plaintiffs'  line,  they  would  no 
longer  be  bound  to  make  any  payments.  This  agreement  merely 
provides  for  a  mode  of  payment  according  to  a  graduated  scale. 
The  omission  to  define  the  specific  amount  to  be  paid  for  each 
specific  ton  of  coals  carried  does  not  render  the  agreement  illegal 
and  void.  [He  distinguished  Simpson  v.  Denison  (i),  and  cited  Great 
Xorthern  liailicay  Company  v.  Manchester,  Slieffield,  and  Lincoln' 
shire  liaiUvay  Company  (2).] 

[  G5  ]  Bramivell  {Knoivles  and  Cowling  with  him),  contra  : 

The  making  of  such  an  agreement  as  the  present  by  these  Com- 
panies was  an  act  tdtra  vires.  The  agreement  therefore  is  illegal 
and  void.  It  is  now  well  established  by  recent  decisions,  that  the 
powers  of  these  Companies  are  limited  to  such  as  are  given  them 
by  the  statutes  by  which  they  are  created.  [He  cited  The  East 
Anglian  Railway  Company  v.  The  Eastern  Counties  Railway 
Company  (s),  Gage  v.  The  Xewmarket  Railway  Company  (4)  and 
M'Gregor  v.  The  Official  Manager  of  the  Deal  and  Dover  Railway 
r  66  ]        Company  (5).]    A  Bailway  Company  is  therefore  bound  to  apply 

(1)  }K)  E.  B.  276  (10  Have,  51).  (4)  88  R.  R.  (»:>8  (18  Q.  B.  457). 

(2)  90  B.  B.  39  (5  De  G.  &  Sm.  138).  (5)  88  E.  R.  715  (18  Q.  B.  618). 

(3)  87  R.  B.  783  (11  C.  B.  776). 
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its  funds  to  "the  purposes  and  in  the  manner  directed  by  Act  of  yorkshibb 
Parliament;  and  any  other  application  than  such  as  is  so  provided  ^^"^^J^ 
for  is  illegal  and  void.  ^^^  ^• 

Obeat 
(Parks,  B.,  referred  to  Hawkes  v.  The  Eastern  Counties  liailuinj  ^J^^™|*^ 

Company  (l).) 

The  case  of  Simpson   v.  Denison  is  expressly  in  the  defendants' 
favour.     *    *     * 

(Parkb,  B.  :  Do  the  defendants  contend,  that,  if  the  87th  section        [  ^^  3 
had  been  omitted,  it  would  not  have  been  competent  for  the 
Railway  Company  to  have  made  this  agreement  ?) 

It  is  submitted  that  it  would  not. 

(Pabkk,  B.  :  As  a  corporation,  they  have  power  to  do  .all  things 
connected  with  the  management  of  the  concern,  unless  prohibited 
by  the  Acts  of  Parliament,  either  expressly  or  by  necessary 
implication.) 

Their  authority  being  limited  by  statute,  it  is  not  enough  to  say 
that  certain  acts  are  not  prohibited,  but  they  are  bound  to  show 
that  they  are  authorised.  By  the  4th  section  of  the  9  &  10  Yict. 
c.  Ixxi.,  the  subscribers  of  the  Great  Northern  Railway  Company 
are  incorporated  for  the  purposes  ''of  the  undertaking  thereby 
authorised  according  to  the  provisions  of  the  said  recited  Acts  and 
of  that  Act."  And  by  the  8  &  9  Yict.  c.  16,  s.  65,  (the  Companies 
Clauses  Consolidation  Act),  which  is  incorporated  with  the  special 
Act,  it  is  enacted  "  that  all  the  money  raised  by  the  Company, 
whether  by  subscriptions  of  the  shareholders  or  by  loan  or  other- 
wise, shall  be  applied,  firstly,  in  paying  the  costs  and  expends 
incurred  in  obtaining  the  special  Act  and  all  expenses  incident 
thereto ;  and,  secondly,  in  carrying  the  purposes  of  the  Company 
into  execution."  If  that  stood  alone,  the  defendants  would  not 
even  be  entitled  to  act  as  carriers  upon  their  own  line.  But  then 
the  86th  section  of  the  8  &  9  Yict.  c.  20,  gives  them  that 
power.  *  *  The  authorities  show,  that  inasmuch  as  these  [  68  ] 
Companies  are  incorporated  for  particular  purposes,  they  can  only 
act  as  they  are  empowered  by  their  several  statutes,  and  that  by 

(1)  91  E.  B.  282  (1  D.  M.  &  G.  737). 
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implication   tliey   are  prohibited  from  expending  their  funds  for 
other  purposes, 

(Parkb,  B.  :  There  was  a  case  of  Bland  v.  Crowley  (i),  in  which 
the  directors  of  a  Bailway  Company  provisionally  registered  agreed 
Railway  Co.  with  a  private  individual  to  purchase  land  of  him.) 

The  present  question  was  not  raised  there,  and  the  case  did  not 
proceed  further. 

(Martin,  B.  :  The  question  perhaps  could  not  be  raised  in  Bland 
v.  Croivlep,  inasmuch  as  it  was  a  mere  personal  agreement  between 
the  parties.) 

The  86th  section  of  the  8  &  9  Vict.  c.  20,  therefore  authorises  a 
Bailway  Company  to  act  as  carriers  upon  their  own  line,  and  the 
87th  empowers  them  to  act  as  carriers  upon  the  lines  of  other 
Companies.  The  88th  section  is  also  material.  *  *  Under  this 
agreement  the  defendants  would  be  bound  to  pay,  although  they 
[  *69  ]  ceased  to  carry  any  coal  on  the  plaintiffs'  line.  *The  payment  is 
not  to  be  computed  with  reference  to  the  quantity  of  coals  carried, 
but  there  is  an  absolute  guarantee  of  a  certain  amount  of  dividend 
on  the  plaintififs'  stock.  It  is  in  effect  a  lease  of  their  line,  and  the 
payment  is  by  way  of  rent,  and  not  as  toll. 

(Parke,  B.  :  It  cannot  be  a  lease,  because  the  plaintiffs  may 
carry  any  quantity  of  their  own  goods.) 

There  is  no  difference  in  principle.  In  the  case  of  any  ordinary 
lease  the  defendants  would  have  hud  the  entire  traffic  on  the 
plaintiffs'  line,  but  instead  of  that,  the  plaintiffs  are  allowed  to 
continue  their  traffic,  and  the  profits  go  in  diminution  of  the  rent. 
The  defendants  may  have  to  pay  a  large  sum  for  a  small 
quantity  of  coals  carried,  or  nothing  whatever,  for  a  large  quantity, 
according  as  the  plaintiffs'  profits  fluctuate.  Such  a  mode  of 
payment  cannot  be  considered  "toll"  within  the  meaning  of  the 
Acts  of  Parliament. 


Sir  F.  Kelly  replied. 


Cur.  adv.  vult. 


The  Court  being  divided  in  opinion,  the  learned  Judges  now 
delivered  their  judgments  seriatim. 

(1)  6  Ex.  522. 
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Martin,  B.  :  South 

YOBKHH  IB  V 

This  is  a  demurrer  to  a  plea.     The  declaration  alleges,  that,  by     kailway 

And  Rivkr 

a  deed  dated  the  26th  of  December,  1852,  sealed  with  the  respective      puN  Co* 
seals  of  the  plaintiflfs  and  the  defendants,  it  was  agreed  that  the       q„b*at 
defendants  might,  for  a  term  of  twenty-one  years  from  the  Ist  of     Nobthebn 
July,  1851,  pass  and  go  over  the  railways  of  the  plaintiffs,  and 
have  the  free  use  of  all  their  works  and  conveniences,  with  engines 
and  waggons,  for  the  purpose  of  conveying  coal,  on  payment  of 
certain  tolls,  and  under  such  restrictions  and  conditions  as  were 
specified  in   the  deed;   and  the  plaintiffs  aver,  that,  during  six 
calendar  months  ending  on  the  80th  of  June,  1852,  the  defendants 
bad  enjoyed  such  passage  and  the  use  of  the  plaintiffs'  works  and 
conveniences,  and  that  a  large  amount  of  toll  *had  become  due       [  *70  ] 
and  payable  in  respect  thereof  by  virtue  of  the  provisions  of  the 
deed;    nevertheless,  the  defendants    had    not    paid    the  entire 
sum  due. 

The  defendants  in  their  plea  set  out  the  deed  at  length,  and  then 
averred,  that  it  was  not  authorised  by  the  Acts  of  Parliament  in 
force  relating  to  the  defendants.    To  this  plea  there  was  a  demurrer. 

From  the  above  statement  of  the  pleadings,  it  is  obvious  that, 
for  the  purpose  of  the  present  judgment,  the  deed  in  question  must 
be  deemed  to  be  a  perfectly  honest  deed,  and  to  represent  fairly 
and  bondjide  the  contract  between  the  parties,  and  that  no  intend- 
ment whatever  is  to  be  made  against  it ;  and  that  the  sole  question 
is,  whether  or  not  the  contract  contained  in  it  is  absolutely  void, 
and  one  which  it  was  contrary  to  law  for  the  defendants  to  enter 
into. 

The  deed  begins  by  reciting,  that  the  plaintiffs'  railways  intersect 
the  South  Yorkshire  coal-field,  and  that  the  defendants'  railway 
communicates  with  it  near  Doncaster  ;  that  certain  agreements  had 
been  made  between  the  two  Companies  for  working  each  other's 
lines ;  and  the  defendants  being  desirous  to  make  other  arrange- 
ments for  the  passage  of  their  engines  and  waggons  over  the 
railways  of  the  plaintiffs  for  the  purpose  of  carrying  coal,  upon 
payment  of  a  graduated  toll  in  proportion  to  the  quantity  of  coal 
carried,  had  applied  to  and  requested  the  plaintiffs  to  enter  into 
further  arrangements;  but  the  plaintiffs,  whose  railways  were 
largely  used  for  the  carriage  of  coal,  which  formed  an  important 
branch  of  their  revenues,  being  apprehensive  that  such  arrange- 
ment might  injuriously  affect  both  their  coal  trafiSc  and  general 
traffic,  had  declined  to  accede  to  such  request,  unless  they  should 
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SoDTH       be  gaaranteed  from  any  injury,  present  or  fature,  thereupon ;  and 

Railway     ^^^^  the  Company,  being  unable  to  determine  upon  any  fixed  rate 

^Duif  c "    ^'  *^^^  "^y  which  that  result  could  be  secured,  had  agreed  to  enter 

1^'  into  the  contract  contained  in  the  deed  for  *the  passage  over  the 

Orkat 
North  KRN    plaintiffs'  railways  of  the  engines  and  waggons  of  the  defendants, 

Railway  Co.  j^j.  i^j^^  purpose  of  coal  traflBc,  on  payment  of  the  fluctuating  toll 

thereinafter  mentioned. 

The  deed  then  proceeds  to  provide,  first,  that  the  defendants 

might,  for  twenty-one  years  from  the  1st  of  July,  1851,  pass  over 

the  railways  of  the  plaintiffs,  and  have  free  use  of  their  works  and 

conveniences,   with  engines    and    waggons,   for  the  purposes  of 

carrying  coal.     Secondly,  that  such  passage  should  be  had  and 

made  on  payment  of  the  tolls  and  under  such  restrictions  and 

conditions  as  were  thereinafter  mentioned,  that  is  to  say,  when  the 

quantity  of  coal  carried  over  any  part  of  the  plaintiffs'  railways  to 

the  defendants'  railway,  and  thence  south  of  Doncaster,  together 

with  the  quantity  of  coal  carried  over  the  plaintiffs'  railways  by  or 

for  the  defendants,  or  by  or  for  any  corporation  or  person,  or  by 

vu'tue  of  any  arrangement  with  or  by  permission  of  the  defendants 

to  any  other  railway,  for  transit  to  the  south  of  Sheffield  or 

Botherham,  should  not  amount  to  125,000  tons  in  the  period  of  six 

calendar  months,  commencing  upon  the  1st  day  of  July  or  1st  day 

of  January,  and  ending  on  the  81st  of  December  or  80th  day  of 

June  during  the  said  term  of  twenty -one  years,  then  the  defendants 

would  pay  to  the  plaintiffs  such  toll  for  such  passage  for  such 

period  of  six  calendar  months  as  would,  with  any  clear  profit 

which  might  be  made  by  the  plaintiffs  for  the  same  period,  after 

payment  of  all  annual  and  half-yearly  charges  for  interest  and 

outgoings    and    all    expenses    of    management  or  otherwise,  be 

sufficient  to  enable  the  plaintiffs  to  pay  such  dividends  as  might 

become  payable  in  respect  of  any  guaranteed  or  preference  stock  of 

the  plaintiffs  already  issued  or  hereafter  to  be  issued  with  the 

consent  of  the  defendants ;  and  also  a  clear  net  dividend,  at  the 

rate  of  8/.  per  cent,  per  annum,  for  such  2>eriod  of  six  calendar 

months,  upon  the  ordinary  capital  stock  for  the  time  being  of  the 

plaintiffs  then  called  up,  or  thereafter  to  be  called  up  with  the 

[  ♦72  ]       consent  *of  the  defendants  ;  and  when  the  quantity  of  coal  for  any 

such  period  of  six  calendar  months  should  exceed  125,000  tons  and 

not  150,000  tons,  such  sum  as  would  make  up  in  manner  as  before 

mentioned  the  demand  upon  the  preference  stock  and  8/.  5«.  per 

cent,  upon  the  ordinary  stock;  and  when  the  quantity  of  coal 
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150,000  tons  and  not  175,000,  such  sum  as  would  make  up  in  the     railway 
like  manner  the  dividend  upon  the  preference  stock  and  8/.  10«,    ^^^\^^ 
per  cent,  on  the  ordinary  stock,  and  so  on  progressively  up  to  the       ^  *• 
carriage  of  upwards  of  400,000  tons  during  any  such  period  of  six    Nobthbrk 
calendar  months,  in  which  case  the  defendants  were  to  pay  the 
plaintiffs  such  sum  as,  together  with  the  clear  profits  made  by  the 
plaintiffs  during  the  same  period,  would  pay  the  dividends  upon 
the  preference  stock  and  61.  per  cent,  upon  the  ordinary  stock. 
The  second  article  then  went  on  to  provide  some  other  matters 
with  respect  to  the  calculations  of  the  number  of  tons,  and  that,  if 
the  payment  made  by  the  defendants  for  any  period  of  six  months 
once  made  up  41.   10«.  per  cent,  on  the  ordinary  stock  of  the 
plaintiffs,  it  should  never  otherwise  recede. 

There  were  a  variety  of  other  articles  and  provisions,  which  do 
not  seem  necessary  to  be  stated,  because  they  are  all  fairly  directed 
to  carry  out  the  above  arrangement,  and  are  of  themselves 
unobjectionable. 

The  question  argued  before  us  was,  whether  the  contract  above 
stated  is  unlawful ;  and  I  am  of  opinion  that  it  is.  The  learned 
counsel  for  the  defendants  relied  upon  two  cases  :  The  East  Anglian 
Railway  Company  v.  The  Eastern  Counties  Railway  Company  (i),  and 
Macgregai'  v.  The  Official  Manager  of  the  Deal  and  Dover  Railway 
Company  (2),  (in  the  Exchequer  Chamber  on  writ  of  error  from  the 
Queen's  Bench). 

In  the  former  case,  the  defendants  had  entered  into  a  contract  [  73  ] 
by  deed  with  the  plaintiffs  to  take  a  lease  of  their  railway,  and  pay 
the  costs  of  certain  bills  then  pending  in  Parliament.  It  was 
objected  by  the  defendants,  that  this  (their  own  deed)  was  illegal, 
because  the  monies  raised  and  earned  by  the  defendants  were  exclu- 
sively appropriated  by  the  Legislature  to  certain  specified  objects, 
namely,  to  make  and  maintain  their  own  railway  and  to  carry  their 
Acts  into  execution ;  and  that  afterwards  their  profits  were  to  be 
divided  amongst  their  own  shareholders.  The  Court  of  Common 
Pleas  were  of  this  opinion  ;  and  the  Lord  Chief  Justice,  in  deliver- 
ing the  judgment  of  the  Court,  entirely  adopted  the  view  which  had 
been  enunciated  by  several  Judges  in  the  courts  of  equity,  viz.  that 
the  Railway  Companies  are  bound  to  apply  all  their  monies  and 
property  for  the  purposes  directed  and  provided  for  by  their  Acts, 
and  for  no  other  purpose  whatever ;  and  that  the  shareholders  have 
(1)  87  E.  B.  783  (11  C.  B.  775).  (2)  88  B.  B.  715  (18  Q.  B.  618). 
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a  right  to  have  the  profits  of  the  Company  applied  in  the  manner  as 
directed  by  the  Legislature ;  and  that  neither  the  property  nor  the 
profits  of  the  Company  can  be  lawfully  applied  to  any  other  purpose 
or  object,  however  probable  it  might  be  that  such  purpose  or  object 
would  turn  out  most  beneficial  to  the  Company ;  and  the  Court 
decided  that  the  contract  then  in  question  was  beyond  the  scope  of 
the  defendants'  authority  as  a  corporation,  and  was  illegal  and  void, 
and  that  the  defendants  could  avail  themselves  of  such  illegality. 

The  principle  of  this  judgment  was  fully  recognised  and  adopted 
by  the  Court  of  Exchequer  Chamber  in  the  other  case  before  men- 
tioned, and  whatever,  perhaps  not  unreasonable,  doubt  might  have 
originally  existed  as  to  the  propriety  of  the  principle,  these  cases 
must  be  taken  to  govern  all  the  Courts  in  Westminster  Hall. 

It  is  unnecessary  to  state  here  the  various  clauses  in  the  A^cts 
relating;  to  the  defendants*  Company,  which  correspond  with  the 
clauses  in  the  Eastern  Counties  Company*s  *Acts,  relied  upon  in 
the  case  in  the  Court  of  Common  Pleas,  as  the  learned  counsel  for 
the  plaintiffs  admitted  that  they  in  substance  agreed ;  but  he  relied 
upon  the  87th  section  of  the  8  &  9  Vict.  c.  20  (the  Railways  Clauses 
Consolidation  Act,  1846),  as  rendering  the  present  contract  valid. 

By  this  section  it  is  enacted,  that  it  shall  be  lawful  for  a  Railway 
Company  to  enter  into  a  contract  with  any  other  Railway  Company 
for  the  passage  over  the  lines  of  the  latter  of  any  engines  and 
waggons,  upon  the  payment  of  such  tolls  and  under  such  conditions 
and  restrictions  as  may  be  mutually  agreed  on ;  and  it  is  provided 
that,  for  this  purpose,  it  shall  be  lawful  for  the  parties  to  enter  into 
any  contract  for  the  division  or  apportionment  of  the  tolls  to  be 
taken  upon  the  respective  railways.  By  section  2  (the  interpreta- 
tion clause)  toll  is  declared  to  include  any  rate  or  charge  or  other 
payment  payable  under  the  special  Act,  for  any  passenger,  animal, 
carriage,  goods,  merchandise,  articles,  matters,  or  things  conveyed 
on  the  railway.  I  agree  with  the  learned  counsel  for  the  plaintiffs, 
that  the  real  question  is,  whether  the  present  contract  falls  within 
the  above  sections,  or,  in  other  words,  whether  the  payments 
contracted  to  be  made  by  the  defendants  to  the  plaintiffs  are  **  tolls  " 
within  their  true  meaning. 

It  was  argued  that  it  was  only  necessary,  at  the  end  of  every  six 
months,  to  divide  the  sum  required  to  be  paid  to  the  plaintiffs  by 
the  number  of  tons  of  coal  carried,  and  that  the  result  would  give 
the  toll.  It  is  clear,  that,  for  any  quantity  of  coal  carried  between 
one  ton  and  125,000,  the  defendants  would  be  liable  to  the  same 
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amount  of  payment ;  and  if  but  a  small  quantity  of  coal  was  con-       South 

YORKSH I R  R 

veyed,  the  toll,  so  called,  as  got  at  by  this  calculation,  would  uo     railway 
doubt  be  several  thousand  pounds  per  ton  ;  and,  even  supposing  a    '^j^g^^J** 
very  considerable  quantity  of  coal  to  be  conveyed,  the  toll  would  far  «?. 

exceed  the  value  of  the  coal  in  London.  In  my  opinion  this  northern 
argument  is  not  entitled  to  *any  weight.  It  is  founded  at  best  ^  r^Ilt^  ^' 
upon  the  supposition,  that  some  payments  would  certainly  have  to 
be  made  by  the  defendants  to  the  plaintiffs ;  but,  assuming  that 
the  profits  of  the  plaintiffs'  own  trade,  in  a  period  of  six  months, 
enabled  them  to  pay  the  dividends  on  the  preference  shares,  and 
8/.  per  cent,  to  their  ordinary  shareholders,  and  the  defendants 
carried  over  the  line  of  railway  during  the  same  period  less  than 
125,000  tons  of  coal,  then,  under  the  contract,  the  defendants  would 
have  to  pay  nothing ;  and  the  same  observation  applies  to  the  con- 
veyance of  any  number,  even  millions  of  tons  ;  for  if  the  profits  of 
the  plaintiffs'  own  trade  enabled  them  to  pay  their  shareholders 
61.  per  cent.,  the  defendants  would  be  entitled  to  carry  any  quantity 
of  coal  whatever  over  the  railway  without  the  payment  of  one 
farthing.  It  seems  to  me  impossible,  that,  under  such  circum- 
stances, the  contract  would  be  binding  upon  the  plaintiffs  within 
the  true  meaning  of  the  87th  section,  for  in  such  case  they  would 
receive  no  toll  at  all. 

But,  assuming  the  contract  between  the  parties  to  contemplate 
that,  in  all  probability,  a  payment  would  have  to  be  made  every  six 
months  by  the  defendants  to  the  plaintiffs,  the  provision  as  to  pay- 
ment would  be  that,  after  the  ascertainment  of  the  net  profits  made 
by  the  plaintiffs  themselves  during  the  six  monthly  periods,  then,  if 
less  than  125,000  tons  of  coal  had  been  carried  by  the  defendants 
on  the  railway  during  the  same  respective  periods,  the  defendants 
were  to  make  up  to  the  shareholders  of  the  plaintiffs'  Company  for 
the  passage  of  their  engines  and  waggons  over  their  line  the  full 
amount  of  the  guaranteed  dividend  on  the  preference  stock,  and 
31.  per  cent,  on  the  ordinary  stock,  and  so  on  if  larger  quantities  of 
coal  were  carried,  until  6/.  per  cent,  dividend  was  paid  to  the  share- 
holders  of  the  ordinary  stock.  Now,  is  this  payment  "  tolls  "  within 
any  reasonable  meaning  of  that  word  *in  the  87th  section  ?  The  [  ^^^  3 
interpretation  clause  declares  tolls  to  include  ''  any  rate  or  charge 
or  other  payment  payable  under  the  special  Act  for  any  passenger, 
animal,  carriage,  goods,,  merchandise,  articles,  matters,  or  things 
conveyed  on  the  railway."  No  payment  having  the  most  remote 
resemblance  to  the  one  in  question  is  to  be  found  in  the  special 
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South       Acts  of  either  Company  ;  and,  considering  the  meaning  of  the  word 

RAufwAT*    "  tolls,"  both  in  law  and  in  the  common  language  of  mankind,  and 

^  Dd  *'J"*    as  defined  by  the  interpretation  clause,  it  seems  to  me  that  there 

r.  must  be  some  relation  between  the  payment  to  be  made  and  the 

Kobthrrk    engines  or  waggons  or  quantity  of  coal  to  be  conveyed  over  the  line, 

Bailwat  Co.  g^jjj^  measure  upon  which  the  rate  or  charge  or  payment  is  to  be 

made.    I  do  not  think  the  word  can  be  construed  to  mean  ''  such 

terms  of  payment  as  the  parties  may  agree  on  ;  "  and,  unless  it  can, 

this  contract  cannot  in  my  judgment  be  maintained. 

It  is  not  possible  to  ascertain  what  was  the  intention  of  the 
framers  of  the  Act  in  introducing  these  words;  but  considering  that 
contracts  of  this  kind  are  submitted  to  the  consideration  of  the 
shareholders  of  Railway  Companies  at  public  meetings,  it  may  verj* 
well  be  that  it  was  intended  that  they  should  state  plainly  and 
intelligibly  the  proportion  of  payment  to  be  made  in  reference  to 
the  quantity  of  the  articles  to  be  conveyed. 

In  my  judgment,  therefore,  this  payment  is  not  tolls  within  the 
true  meanmg  of  the  sections,  but  is  what  the  recital  in  the  deed 
seems  to  me  to  declare  it  to  be,  viz.  a  guaranteed  amount  of 
dividend  to  the  shareholders  in  the  plaintiffs'  Company,  which  in 
my  opinion  it  was  unlawful  for  the  defendants  to  contract  to  pay. 
Assuming  the  two  cases  relied  on  by  the  learned  counsel  for  the 
defendants  to  be  the  law,  I  should  have  been  of  this  opinion  if  no 
authority  on  the  subject  was  to  be  found :  but  the  point  seems  to 
me  decided  by  the  case  of  Simpson  v.  Denison. 
[  77  ]  In  that  case,  some  of  the  directors  of  the  Great  Northern  Railway 

Company  had  agreed  with  the  directors  of  the  Ambergate  Railway 
Company  that  the  former  Company  should  indemnify  the  latter 
against  the  Uabilities,  and  work  the  Ambergate  line  under  the 
agreement  then  made,  until  a  special  Act  of  Parliament  was 
obtained  enabling  them  to  work  the  line  on  their  own  account ; 
and  they  agreed  that  they  would  pay  the  Ambergate  Company  such 
tolls  as  would,  after  covering  all  expenses  and  liabilities,  furnish  a 
dividend  of  4Z.  per  cent,  upon  the  paid-up  capital  of  the  Ambergate 
Company.  The  legality  of  the  agreement  was  impugned  before 
Lord  Justice  Turner,  the  Yice-Chancellor  in  the  above  case,  and  he 
was  of  opinion  that  it  was  illegal,  and  not  a  contract  within  the 
87th  section,  because  in  his  opinion  the  payment  was  not ''  tolls." 
He  says  in  his  judgment,  "  tolls  are  defined  to  be  dues  receivable 
for  the  liberty  of  passing  over  highways,  public  or  private — they 
are  payments  connected  with  the  passing  over.     It  is  difficult  to 
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know  what  is  the  precise  meaning  of  the  word  '  tolls '  in  the  South 

87th  section,  but  in  my  opinion  the  payments  contracted  for  in  the  rati?wat' 

present  case  are  not  tolls  within  it.    If  I  were  compelled  to  give  an  ^^^,^  q™ 

opinion,  it  would  be,  that  tolls  should  be  fixed  with  reference  to  the  •• 
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number  of  carriages  passing  over  the  railway,  the  payment  being  in  Nobtuern 
consideration  of  the  passing  over,  both  under  the  Act  of  Parliament  ^^^^^^^^^ 
and  from  the  nature  of  tolls,  they  being  a  payment  made  in  reference 
to  the  passing  over.  This  payment  is  in  my  opinion  not  toll,  and 
the  agreement  is  therefore  one  which  the  defendants  had  no  power  to 
make."  There  is  no  difference  whatever  between  that  case  and  the 
present  one  upon  the  meaning  of  the  word  *'  tolls  "  in  the  87th  section. 

This  judgment  seems  to  me  in  point,  and  I  concur  with  it.  I 
think,  with  the  Lord  Justice,  that  it  would  be  difficult  indeed  to 
define  a  priori  what  would  or  would  not  be  toll  within  the  87th 
section ;  but  I  think  that  the  payment  *contracted  to  be  made  in  [  '78  ] 
the  present  instance  is  not  toll,  and  that  the  defendants  had  no 
power  to  make  such  a  contract,  and  that  the  deed  is  illegal  and  void. 

A  judgment  of  Lord  St.  Leonards  in  Haickes  v.  The  Eastern 
Counties  liailway  Company  was  referred  to,  and  a  copy  of  it  was 
handed  up  to  the  Court.  It  is  impossible  not  to  concur  with  every 
word  which  fell  from  his  Lordship  as  to  the  repudiation  of  contracts 
by  Bail  way  Companies ;  but  the  present  and  all  similar  questions 
must  be  decided  according  to  law,  and  not  according  to  feelings  or 
prejudice  on  one  side  or  the  other. 

I  have  only  to  add,  that  it  seems  to  me  that  this  contract  is  of  a 
peculiarly  objectionable  kind,  upon  grounds  of  public  policy.  The 
management  of  the  affairs  of  Bailway  Companies  is  necessarily 
intrusted  to  the  directors,  and  contracts  like  the  present  are  made 
by  them.  Now,  assuming  that  the  directors  of  a  prosperous  line 
had  determined  to  enter  into  a  contract  with  a  distressed  one,  one 
of  the  terms  of  which  was  to  be,  that  the  former  was  to  guarantee 
to  the  shareholders  of  the  latter  the  agreed  dividend  upon  the 
preference  shares  and  91.  per  cent,  at  the  least,  and  possibly  61.  per 
cent,  on  the  ordinary  shares,  the  inevitable  consequence  of  the 
existence  of  such  a  contract  being  made  known  to  the  public  would 
be,  that  the  shares  of  the  latter  Company  would  rise  in  the  market 
many  pounds  per  share;  and  when  it  is  considered  what  an 
enormous  temptation  would  be  thereby  held  out  to  directors  to 
enter  into  contracts  most  pernicious  to  shareholders,  in  order  that 
they  themselves  might  have  an  opportunity  of  making  profit  by 
trafficking    in   shares,   I   cannot    but   think   that   any  contract 
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South       containing  such  a  term  is  highly  objectionable.    In  my  opinion. 
Railway     the  defendants  are  entitled  to  the  judgment  of  the  Court. 

AND    KlVKB 

Dun  Co.  .  . 

V.  Platt,  B.  (after  stating  the  pleadings  and  the  material  provisions 

NoBTHKKN  of  the  deed)  : 

r  •jg  •]  '  It  is  not  contended  that  the  ^contract  was  not  bond  fide,  that  is 
to  say,  each  party  thought  that  it  would  be  beneficial  for  the  respec- 
tive Companies  that  it  should  be  entered  into  and  performed  on 
both  sides.  The  plamtiffs  stipulated  for  a  certain  price,  which 
would,  with  their  net  profits,  enable  them  in  six  months  to  pay 
their  proprietors  certain  rates  of  dividend,  varying  with  the  use  of 
the  line  by  the  defendants ;  and  the  defendants  being  desirous  of 
carrying  coal  from  certain  pits  beyond  that  railway,  and  from  thence 
on  -their  own  railway,  consent  to  pay  that  price  according  to  the 
stipulation.    Now,  that  is  said  to  be  illegal. 

In  determining  that  question  the  Railways  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  20,  ss.  8,  87,  and  the  private  Act,  10  &  11  Vict, 
c.  ccxci.,  ss.  45,  61,  62,  are  important  to  be  considered.  The 
language  of  the  interpretation  clause  (sect.  S)  in  the  Railways 
Clauses  Consolidation  Act  is,  that  the  word  ''toll "  shall  ''include," 
not  that  it  shall  be  defined  as  "  any  rate  or  charge  or  other  pay- 
ment payable  under  the  special  Act  for  any  passenger,  animal, 
carriage,  goods,  merchandise,  articles,  matters,  or  things  conveyed 
on  the  railway."  This  is  certainly  a  payment  which  is  payable  in 
respect  of  the  carriage  of  things  on  the  railway,  viz.  coals.  The 
next  section  which  it  is  important  to  refer  to  is  the  87th.  (His 
Lordship  read  the  section.)  If  the  word  "toll"  is  to  be  read  in 
that  large  sense,  then  this  is  a  payment  agreed  upon  between  the 
parties  ;  because  the  reference  to  the  dividends  is  merely  the  modtc* 
solvendi,  although  it  is  also  the  inodus  comptUandi  with  respect  to 
the  amounts  payable  for  the  six  months'  traffic.  That  section 
seems  to  me  to  give  most  ample  power  to  Railway  Companies  to 
contract  with  each  other  in  respect  of  the  use  of  the  railway 
of  one  Company  by  another  for  the  conveyance  and  carriage 
of  goods — in  short,  for  any  traffic  which  it  may  be  beneficial  to 
the  one  to  be  carried  over  their  line,  or  beneficial  to  the  other 
by  having  a  right  to  the  terminus  of  that  line  so  as  to  be 
enabled  to  continue  the  traffic  from  thence  along  their  own  line. 
[  ♦80  ]  *The  private  Act,  10  &  11  Vict.  c.  ccxci.,  seems  to  me  to  go  a  great 
deal  further.  By  the  45th  section  of  that  Act  it  is  enacted,  "  That 
it  shall  be  lawful  for  the  Company  to  demand  any  tolls  for  the  use 
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of  the  railways  not  exceeding  the  rate  following."    Therefore,  cer-       south 
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tain  rates  are  here  prescribed  within  which  the  demand  for  toll  is      bailwat 

to  be  made  from  any  passenger  or  any  person  sending  goods.    Now    ^  iJJ,^  oo  * 

that  I  call  the  Act  of  Parliament  contract.    If  no  special  contract       _  «• 

Great 
has  been  made  with  the  Company  who  has  the  use  of  the  other    Northrbn 

H  ATT  TIT  AY  f^O 

Company's  railway,  no  doubt  the  remuneration  of  the  latter  must 
depend  on  the  contract  into  which  they  have  entered  with  the 
public ;  and  the  amount  which  they  are  entitled  to  demand  must 
be  limited  according  to  that  stipulation.  But  further,  the  61st 
section  provides,  ''That  the  restriction  as  to  the  charges  to  be 
made  for  passengers  shall  not  extend  to  any  special  train  which 
may  be  required  to  run  upon  the  railways,  but  shall  apply  only  to 
the  ordinary  trains  for  the  conveyance  of  passengers  and  goods 
upon  the  railway ; "  thus  allowing  a  private  bargain  for  a  special 
train,  so  that  if  a  person  desired  to  travel  by  a  special  train  they 
might  exact  any  amount,  that  case  not  being  within  the  restriction 
of  the  45th  section.  Then  the  62nd  section  provides,  ''  That 
nothing  herein  contained  shall  be  held  to  prevent  the  Company 
from  taking  any  increased  charges  over  and  above  the  charges 
hereinbefore  limited  for  the  conveyance  of  goods  of  any  description 
by  agreement  with  the  owners  of  or  persons  in  charge  of  such 
goods,  either  in  respect  of  the  conveyance  thereof  by  passenger 
trains,  or  by  reason  of  any  other  special  service  performed  by  the 
Company  in  relation  thereto."  Surely  this  section  of  the  Act  con- 
templates a  private  agreement  for  what  is  called  toll ;  and  if  so, 
the  definition  of  toll  is  not  limited  to  a  payment  made  strictly 
under  that  name.  Indeed,  if  the  word  "  toll "  were  to  be  so  con- 
strued, this  agreement  would  be  unintelligible,  because  the  payment, 
which  is  described  as  "  toll,"  is  a  sum  which  is  to  be  computed  *at  C  *^^  1 
the  end  of  a  given  period.  Lord  Justice  Turner,  in  his  judgment 
in  the  case  of  Simpson  v.  Denison,  has  defined  "  toll "  as  a  ''  sum 
due  and  demandable  for  passing  over  and  along  a  way  public  or 
private."  In  my  opinion  that  is  not  the  definition  which  ought  to 
be  given  to  the  word  "toll"  in  these  Acts  of  Parliament.  The 
claim  is  of  new  creation,  and  the  Acts  must  be  looked  at  for  the 
purpose  of  ascertaining  in  what  sense  the  word  "  toll "  is  used.  It 
seems  to  me  that  the  proper  definition  of  "  toll  "  in  these  Acts  is  a 
money  payment,  due  directly  or  indirectly  by  force  of  the  Act 
authorising  the  formation  of  a  particular  railway,  explained  and 
aided  by  the  Railways  Clauses  Consolidation  Act.  The  case  of 
Simpson  v.  Denison  has  been  cited  as  an  authority  in  point;  buty 


670  1858.    EX.    9  EX.  81—82.  [B.B. 

SonTH       when  considered,  it  will  be  found  to  have  no  application  to  this 

Xr#%«s  1^ an f  D  IT 

Railway     case.     That  was  a  controversy  in  the  Court  of  Chancery  between 
^irtTifca*    *^®  shareholders  and  the  directors  of  a  Company,  for  the  purpose 
«.  of  restraining  the  latter  from  acting  upon  an  agreement  into  which 

North RRK  they  had  entered  on  behalf  of  the  Company.  By  that  agreement 
Railway  Co.  jj^^  Great  Northern  Railway  Company  were  to  bear  harmless  the 
Ambergate  Railway  Company  against  all  liabilities,  until  they 
should  procure  a  special  Act  of  Parliament  enabling  them  to  work 
the  Ambergate  traffic  on  their  own  account,  and  they  undertook  to 
work  the  traffic  under  the  agreement,  and  pay  the  Ambergate  Com- 
pany such  toll  as  would,  after  answering  all  liabilities  and  expenses, 
furnish  a  dividend  of  4Z.  per  cent.,  and  furthermore,  they  agreed  to 
pay  41.  per  cent,  on  the  paid-up  capital  of  the  Ambergate  Company 
so  soon  as  the  Act  of  Parliament  should  be  obtained.  No  doubt 
the  view  taken  by  Lord  Justice  Turner  was  correct,  and  the  agree- 
ment was  a  mere  colour  for  the  one  Company  to  take  by  way  of 
lease  the  railway  of  another  Company,  at  the  rent  of  41.  per  cent 
on  the  paid-up  capital,  with  the  further  advantage  to  the  leasing 
Company  of  indemnity  against  these  liabilities.  So  it  was  viewed 
[  *82  ]  by  Lord  Justice  *Turnbr  ;  for  he  says :  "  The  question  therefore 
is,  whether  this  is  a  bond  fide  agreement  for  passing  over  the 
Ambergate  line  on  terms  within  the  meaning  of  the  general  Act 
8  &  9  Vict.  c.  20,  or  whether  it  has  been  entered  into  for  other 
purposes — that  is,  for  the  purpose  of  acquiring  the  trade  of  the 
Ambergate  Company ;  and  there  is  no  doubt  in  my  mind  on  the 
agreement  itself,  but  that  it  was  entered  into  with  this  latter  and 
more  general  view.*'  Here  there  is  no  pretence  for  saying  that 
this  was  not  an  agreement  for  passing  over  the  plaintiffs'  line,  or 
that  it  was  intended  that  the  defendants  should  have  the  exclusive 
use  of  that  line.  Moreover,  it  is  not  averred  on  the  record  that 
this  agreement  was  injurious  to  the  one  Company  or  the  other,  or 
that  it  was  not  beneficial  to  both  ;  neither  is  it  averred  that  there 
were  any  preference  shares.  It  may  be  as  well,  therefore,  to  con- 
sider what  is  the  effect  of  this  agreement,  and  I  have  taken  the 
trouble  of  making  a  few  computations  which  render  it  most  simple. 
The  figures  are  large,  but  the  result  is  very  evident.  Now,  the 
whole  capital  of  the  Company  (for  there  is  no  averment  to  show 
that  they  have  borrowed  one  farthing)  is  750,000/.  When  126,000 
tons  of  coal  are  conveyed,  and  up  to  150,000,  the  amount  payable 
would  be  8«.  lOfd.  a  ton.  When  the  quantity  carried  amounts 
to  more  than  150,000  tons,  and  is  less  than   175,000,  the  rate 
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payable  is  8«.  S^d.  a  ion.     Therefore,  although   the  percentage       South 
mentioned  in  the  deed  appears  on  the  first  blush  to  cast  a  greater     RriLwly* 
burden  according  to  the  increased  rate  of  dividend,  in  reality  that    "^^un^ Co* 
is  not  so,  because  the  quantity  carried  countervails  that  effect ;  and  «• 

if  computed  by  the  addition  of  25,000  tons,  it  will  be  found  that  in  Nohthbrn 
every  step  the  rate  of  payment  per  ton  is  diminished  by  3rf.  or  Ad. ;  ^^^^^^^  ^^• 
therefore,  when  the  quantity  amounts  to  250,000  tons,  at  which 
the  highest  rate  of  dividend  is  payable,  viz.  41.  10«.  per  cent.,  the 
amount  per  ton  is  only  28.  6^d.  That  is  the  computation  upon  the 
mere  capital,  without  taking  into  consideration  one  single  farthing 
of  *profits,  which  would  proportionably  diminish  the  sums  payable  C  *®3  3 
as  dividends.  Therefore  it  is  plain  that  this  is  a  very  reasonable 
contract  for  these  parties  to  enter  into,  and  that  there  is  nothing 
extravagant  in  it,  or  which  shows  that  either  party  would  ultimately 
be  loser  by  it.  Indeed,  an  enormous  quantity  of  coals  must  be 
carried  in  order  to  produce  that  event  which  my  learned  brother 
has  contemplated,  viz.  a  diminution  of  Sd.  or  id.  per  ton,  until  at 
last  the  coal  might  be  carried  for  nothing.  However,  as  I  before 
observed,  there  is  no  allegation  on  the  record  that  the  contract  was 
of  an  injurious  character  to  the  one  side  or  the  other.  It  is  clear 
that  it  is  a  bond  fide  contract,  and  the  sole  question  is,  whether  the 
Acts  of  Parliament,  to  which  I  have  alluded,  authorised  thebe  Com- 
panies to  enter  into  such  a  contract;  and  I  am  of  opinion  that 
they  do.  The  two  contracting  parties  are  the  directors  of  the 
respective  Companies,  and  if  the  proprietors  have  any  reason  to 
complain  of  this  contract,  there  is  a  remedy  open  for  them  in  the 
proper  course,  by  which  they  may  make  the  directors  responsible 
for  any  loss  sustained  through  their  malversation.  It  seems  to  me, 
however,  that  the  Legislature  has  entrusted  the  directors  with 
very  large  powers,  and  that  the  execution  of  this  deed  has  fallen 
within  those  powers.  Therefore  I  think  the  plaintiffs  are  entitled 
to  the  judgment  of  the  Court ;  and  I  am  glad  that  the  question  is 
on  the  record,  so  that  if  we  are  wrong  our  decision  may  be  corrected 
by  a  court  of  error. 

Fabee,  B.  : 

The  question  in  this  case  was  argued  before  us  during  last 
Easter  Term. 

It  arises  on  a  demurrer  to  the  plea. 

The  pleadings  have  been  sufficiently  stated  by  my  brothers 
Mabtin  and  Platt. 
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South  The  question  which  arises  in  this  case,  though  it  is  one  of  great 

YORKSHIRR      .  ,  ,  .      *       1.        .  A  i 

Bailwat     importance  and  some  nicety,  hes  m  a  very  narrow  *compas8  and 
^SuN  Co.'^    ^^^P^J^^ls  "P0°  *b®  proper  construction  to  be  put  on  the  87th  section 

».     '     of  the  8  &  9  Vict.  c.  20. 
Obkat 
Northern        Generally  speaking,  all  corporations  are  bound  by  a  covenant 

^^♦fu^i  ^^^^^  *^®i^  corporate  seal,  properly  affixed,  which  is  the  legal 
mode  of  expressing  the  will  of  the  entire  body,  and  are  bound 
as  much  as  an  individual  is  by  his  own  deed.  Contracts  with 
partnerships  stand  upon  a  dififerent  footing.  They  relate  to  the 
power  of  one  member  of  a  partnership  to  bind  the  other,  and  con- 
stitute a  branch  of  the  law  of  principal  and  agent.  In  partnerships, 
where  all  the  members  do  not  concur  in  the  contract  (and  it  is 
often  that  they  do  not),  one  partner  may  bind  the  other  in  all 
contracts  within  the  scope  of  their  ordinary  partnership  dealings  ; 
in  those  beyond,  the  individual  partners  making  the  contract  are 
bound,  not  the  other  partners.  But  corporations,  which  are 
creations  of  law,  are,  when  the  seal  is  properly  affixed,  bound  just 
as  individuals  are  by  their  own  contracts,  and  as  much  as  all  the 
members  of  a  partnership  would  be  by  a  contract  in  which  all 
concurred. 

But  where  a  corporation  is  created  by  an  Act  of  Parliament  for 
particular  purposes,  with  special  powers,  then  indeed  another  ques- 
tion arises,  their  deed,  though  under  their  corporate  seal,  and  that 
regularly  affixed,  does  not  bind  them,  if  it  appear  by  the  express 
provisions  of  the  statute  creating  the  corporation,  or  by  necessary 
or  reasonable  inference  from  its  enactments,  that  the  deed  was 
ultra  vires — that  is,  that  the  Legislature  meant  that  such  a  deed 
should  not  be  made.  The  cases  cited  in  the  argument  of  The  East 
Anglian  Railway  v.  Eastei'n  Counties  Railtvay  {l),]\r Gregory.  Dover 
Railway  Company  (2),  and  Bagshatv  v.  Eastern  Union  (»),  are  of  this 
description.     Upon  these  decisions  Lord   St.  Leonards,  though 

[  *85  ]  strongly  expressing  *his  dissatisfaction  that  Companies  should  set 
up  such  dishonourable  defences,  intimates  his  opinion,  given  with 
some  reluctance,  that  these  cases  are  rightly  decided,  and  that 
they  are  cases  in  which  it  appears  that  the  Company  did  enter 
into  engagements  clearly  beyond  their  powers,  and  that  parties 
contracting  with  them  must  be  supposed  to  know  it. 

The  question  then  appears  to  me  to  be  simply  this,  whether  it 
can  be  reasonably  made  out  from  the  statute  that  this  covenant  is 

(1)  87  R.  R.  783  (21  L.  J.  C.  P.  23).  (3)  86  R.  R.  148  (19  L.  J.  Ch.  410). 

(2)  88  R.  R.  715  (18  U.  15.  618). 
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tdtra  vires,  or,  in  other  words,  forbidden  to  be  entered  into  by       South 

either  the  plaintififs  or  defendants ;  and  that  question  must  depend  railway 

on  the  construction  of  the  general  Act  8  &  9  Vict.  c.  20,  s.  87,  ^^n  Co.* 
incorporated  with  the  particular  Acts  establishing  each  of  these  ^^ 

litigating  Companies.     Nothing  turns  in  this  case  upon  the  deed  Kobthbbk 

H  ATT  TIT  A  ▼  C^t\ 

being  made  by  the  directors  of  their  Company  in  fraud  of  the  pro- 
prietors of  shares  in  either  railway,  for  no  such  case  is  made  on  the 
record,  as  it  ought  to  be,  if  it  existed.  The  contract  must  be 
assumed  to  be  made  bond  fide  on  both  sides. 

The  question  then  turns  entirely  on  the  enactments  of  the 
statute. 

The  86th  section  empowers  Companies  to  act  as  carriers  of  goods 
and  passengers  on  their  own  line,  and  to  make  reasonable  charges. 
It  does  not  authorise  traffic  on  their  own  account  or  otherwise  on 
other  lines,  but  merely  to  use  their  own. 

The  87th  section  extends  the  power  to  use  other  lines.  It 
provides,  that  "  It  shall  be  lawful  for  the  Company  from  time  to 
time  to  enter  into  any  contract  with  any  other  Company,  being  the 
owners  or  lessees  or  in  possession  of  any  other  railway  for  the 
passage  over  or  along  the  railway  by  the  special  Act  authorised  to 
be  made  of  any  engines,  coaches,  waggons,  or  other  carriages  of 
any  other  Company,  or  which  shall  pass  over  any  other  line  of 
railway,  or  for  the  passage  over  any  other  line  of  railway  *of  any  [  *86  ] 
engines,  coaches,  waggons,  or  other  carriages  of  the  Company,  or 
which  shall  pass  over  their  line  of  railway."  If  the  clause  had 
stopped  here  there  would  have  been  nothing  to  prevent  the  two 
Companies  from  making  an  agreement  stipulating  for  this  or  any 
other  mode  of  remuneration  one  to  the  other ;  but  it  goes  on  in 
these  terms  :  '^  upon  the  payment  of  such  tolls  and  under  such  con- 
ditions and  restrictions  as  may  be  mutually  agreed  upon  ;  and  for 
the  purpose  aforesaid  it  shall  be  lawful  for  the  respective  parties  to 
enter  into  any  contract  for  the  division  or  apportionment  of  the 
tolls  to  be  taken  upon  their  respective  railways." 

The  simple  question  then  is,  whether  the  words  "  upon  the  pay- 
ment of  such  tolls,"  make  it  essential  to  the  validity  of  an 
agreement  between  the  two  Companies  that  there  shall  be  a 
stipulation  to  pay  what  is  properly  a  toll,  a  payment  for  each 
carriage,  or  each  certain  quantity  of  merchandise,  cattle,  or  the 
like,  carried  on  the  plaintiffs'  railroad,  and  avoid  all  such  agree- 
ments which  do  not  contain  a  stipulation  to  make  some  such 
payment. 
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South  Without  these  words  the  Companies  might  certainly  have  made 

YORJCSHIRB  ^  \j  V 

RuLWAY     this  agreement,  or  any  other  that  they  pleased ;  what  is  the  effect 

^Du/co!"^   of  these  words  to  limit  their  general  right? 
^'  If  it  is  competent  for  both  parties  to  agree  to  give  a  sum  certain  by 

NoBTHKRK  the  day,  week,  or  month,  for  all  the  goods  or  cattle  carried  during 
the  week  or  month,  or  a  sum  certain  for  all  not  exceeding  a  given 
quantity,  or  to  stipulate  for  any  mode  of  payment  different  from  a 
certain  sum  for  each  carriage  or  article  on  each  journey,  then  the 
agreement  in  question  is  authorised  by  this  clause.  If  it  is  once 
established  that  a  fixed  payment  for  each  article  carried  is  not  a 
necessary  condition,  the  degree  of  deviation  from  a  fixed  payment 
for  each  article  is  perfectly  immaterial.  However  bad  the  bargain 
may  be  for  one  party,  however  imprudent  or  unreasonable  with 
[  •87  ]  reference  *to  the  interest  of  the  shareholders,  however  apparently 
objectionable  in  that  respect  to  the  interests  of  the  proprietors  of 
the  plaintiffs'  railroad,  as  there  is  a  possible  case,  though  very  far 
indeed  from  being  probable,  in  which  nothing  might  be  paid  by  the 
defendants  to  the  plaintiffs,  the  bargain  is  binding  just  as  much  as 
a  similar  bargain  would  be  between  two  individuals  if  they  were 
respectively  proprietors. 

If  indeed  there  had  been  any  fraud  by  one  Company  against 
another,  or  any  fraud  by  the  directors  of  one  Company  against  its 
own  subscribers,  to  the  knowledge  of  the  other  Company,  in  pro- 
curing a  contract,  the  contract  would  be  invalid,  just  as  it  would 
between  individuals ;  but  fraud  is  out  of  the  question  in  this  case» 
because  it  is  not  pleaded,  nor  indeed  suggested.  In  the  section  in 
question,  the  Legislature  leaves  it  to  each  of  the  two  Companies  as 
the  best  judges  to  take  care  of  their  own  interests,  and  enter  into 
any  agreement  they  please,  and  to  stipulate  for  any  conditions  and 
restrictions  in  the  use  of  the  plaintiffs'  railway  which  they  think 
the  most  conducive  to  their  benefit,  but  it  requires  that  such 
'*  tolls  "  shall  be  paid  as  they  mutually  agree  upon. 

Unless  the  use  of  the  term  **  tolls  "  restrains  these  contracting 
Companies  and  obliges  them  to  stipulate  for  certain  payments  for 
each  article,  there  is  nothing  to  restrain  them  from  making  such 
an  agreement  as  this. 

Now,  by  the  interpretation  clause,  the  term  '^  toll "  is  to  include  any 
rate  or  charge  or  other  payment,  payable  under  the  special  Act  for 
any  passengers  and  articles,  matters,  and  things  conveyed  on  the 
railway,  and  the  word  *'  tolls  '*  is  to  have  the  meaning  of  including 
any  rates,  charges,  or  other  payments,  unless  there  be  something 
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in  the  subject,  or  context  ropognant  to  such  construction.   Introduc-       south 
ing  that  interpretation  into  the  clause  in  question  and  reading  it  as     bailwat 
part  of  it,  the  parties  may  mutually  agree  upon  such  tolls,  rates,    "^^J^JJf * 
charges,  or  other  payments  to  *be  made  for  articles,  matters,  or  •• 

things  conveyed  on  the  railway.  Nobthbrh 

That  being  so,  is  not  this  an  agreement  for  a  mode  of  payment  ^^7f^i 
for  matters  and  things  conveyed  on  the  railway  ?  It  seems  to  me 
that  it  is ;  and  there  is  nothing  in  the  subject  or  context  repugnant 
to  that  construction.  As  the  Legislature  clearly  gave  to  each  Com- 
pany, as  the  most  competent  judges  of  its  own  interests,  full  power 
to  make  any  conditions  and  restrictions  as  to  the  use  of  each 
other's  railways  for  the  passage  along  them  that  they  could 
mutually  agree  upon,  can  we  suppose  any  good  reason  why  the 
Legislature  could  mean,  nevertheless,  to  insist  that  every  payment 
should  continue  to  be  a  toll,  and  should  be  proportioned  to  the 
quantity  of  goods  carried  ?  It  appears  to  me  impossible  to  suggest 
any  valid  reason  for  such  a  supposition.  When  it  gives  such 
unlimited  powers  in  all  other  respects,  justly  thinking  that  the 
parties  best  know  what  bargain  to  make,  and  that  such  bargain 
would  be  the  most  beneficial  for  all  parties,  why  are  we  to  suppose 
that  they  were  intended  to  be  restrained  in  this  single  particular, 
and  bound  to  make  the  altered  payments  strictly  correspond  with 
the  quantities  of  goods  carried  ? 

I  think  they  certainly  were  not  so  restrained ;  at  any  rate  it  is 
far  from  clear  that  they  were ;  and  the  bargain  having  presumably 
been  made,  without  any  fraud,  between  two  corporations  whose 
contracts  pnmd  facie  bind  jubt  as  much  as  those  of  individuals,  and 
it  not  being  made  out  that  the  Act  prohibits  such  a  bargain,  the 
contract  must  be  enforced. 

The  case  before  Vice-Chancellor,  now  Lord  Justice,  Turner, 
Simpson  v.  Denison  (1),  which  was  cited  for  the  defendants,  differs 
essentially  from  the  present.  It  was  not  an  agreement  on  behalf 
of  the  Great  Northern  to  carry  goods  on  the  line  of  the  Ambergate 
Railway,  but  to  *work  the  whole  railway  and  assume  its  liabilities,  [  *89  ] 
and  the  payments  to  be  made  could  not  be  deemed  tolls  or 
payments  or  compensations  of  any  kind  for  carriage.  I  do 
not,  therefore,  question  the  propriety  of  that  decision;  though, 
with  all  deference  to  so  great  an  authority,  I  cannot  acquiesce 
in  the  correctness  of  the  analogy,  unnecessary  for  the  deci- 
sion of  the  case,  between  corporations  and  partnerships,  laid 
(1)  90  B.  E.  276  (10  Hare,  51). 
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down  in  his    judgment.      They  stand  on  an  entirely  different 
footing. 

I  am  of  opinion,  therefore,  that  the  covenant  on  which  this 
action  is  brought  is  not  tdti-a  vires,  that  is,  it  is  not  forbidden 
expressly  or  by  implication  by  the  Acts  of  Parliament  relating  to 
these  Companies ;  and  I  am  happy  to  find,  that  the  law  of  this  case 
coincides  with  the  honesty  of  it,  and  does  not  sanction  the  breach 
by  the  defendants*  Company  of  the  solemn  contract  into  which 
they  have  fairly  entered  and  from  which  they  are  trying  to 
escape. 


His  Lordship  added :  The  Lord  Chief  Baron  doubts  upon  the 
subject,  but  he  concurs  with  the  majority  of  the  Court  for  the 
purpose  of  pronouncing  judgment  in  favour  of  the  plaintiffs. 
The  inclination  of  his  opinion,  although  he  has  not  formed  a 
positive  one,  is  with  the  judgment  which  has  been  given  by  my 
brother  Martin.    Judgment  will  therefore  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


1863 
April  25. 
July  6. 

[90] 


WILLIAMS  V.  WILSON  and  Another. 

(9  Ex.  90—101 ;  S.  0.  1  0.  L.  R.  921  ;  23  L.  J.  Ex.  17  ;  21  L.  T.  0.  a  229.) 

By  an  agreement  of  reference  entered  into  by  A.,  B.,  C,  and  D.,  certain 
matters  in  difference  were  referred  to  arbitration,  and  the  arbitrators  were 
thereby  empowered  to  make  the  award  notwithstanding  the  death  of  any 
of  the  parties;  *'  and  the  submission  of  reference  might  be  made  a  rule  of 
Court  at  the  instance  of  either  of  the  parties  to  the  reference ;  and  the  oosts 
of  the  agreement,  and  of  the  reference,  and  of  the  arbitrators  and  award, 
and  of  the  making  of  the  submission  a  rule  of  Court,  should  be  in  the 
discretion  of  the  arbitrators."  B.  died  before  the  making  of  the  award. 
The  arbitrators,  by  their  award,  found  that  a  certain  sum  of  money  was 
due  from  B.  in  his  lifetime  to  A.,  and  was  then  still  due,  and  they  awarded 
and  directed  the  personal  representatives  of  B.  (the  defendants)  to  pay  the 
same  within  seven  days ;  and  they  further  awarded  and  directed  that  the 
costs  of  the  agreement  of  reference  of  the  said  arbitrators  and  of  the  award 
should  be  borne  and  paid  equally  by  B.'s  personal  representatives  and  by 
A.,  and  that  *'  the  costs  and  charges  of  making  such  submission  a  rule  of 
Court  should  be  paid  and  borne  by  the  party  disobeying  the  award  and 
obliging  the  same  to  be  made  a  rule  of  Court" 

In  an  action  by  A.  against  the  personal  representatives  of  B.  to  xeooyer 
the  amount  so  found  by  the  award  to  be  due  to  him  from  B.  in  his  lifetime, 
as  above  mentioned,  the  defendants  pleaded  by  setting  out  the  award,  and 
by  averring  that  it  was  not  a  final  award ;  upon  which  plea  the  plaintiff 
took  issue.  A  special  verdict  was  agreed  upon,  and  by  it  the  jury  found 
the  facts  that  the  agreement  of  reference  and  the  award  were  such  as  were 
set  forth  in  the  plea,  and  they  left  the  question  to  the  Court  to  say  whether 
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or  not  the  award  was  final:  Held,  first,  that  the  clause  by  which  the  Williams 
arbitrators  directed  the  party  disobeying  the  award  to  pay  the  costs  was  v, 

uncertain,  and  vitiated  the  whole  award ;  and  secondly,  that  the  form  in        Wilson. 
which  the  question  was  raised  for  the  opinion  of  the  Court  was  proper. 

This  was  a  special  verdict.  The  declaration  stated  that,  in  the 
lifetime  of  D.  M'Lachlan  and  before  the  making  of  the  agreement 
and  submission,  certain  differences  had  arisen  and  were  depending 
between  the  plaintiff  and  the  said  Duncan  M'Lachlan,  one  Henry 
Case,  and  one  Peter  Steward,  respectively,  and  thereupon  thereto- 
fore, and  in  the  lifetime  of  the  said  D.  M'Lachlan,  to  wit,  on  the 
9th  of  September,  1851,  by  a  certain  agreement  in  writing  then 
made  by  and  between  the  said  D.  M'Lachlan  of  the  first  part,  and 
the  said  Henry  Case  of  the  second  part,  the  plaintiff  of  the  third 
part,  and  the  said  Peter  Steward  of  the  fourth  part;  the  said 
D.  M'Lachlan,  H.  Case,  the  plaintiff,  and  the  said  P.  Steward  did 
severally  and  respectively  agree  with  each  other  that  the  said  matters 
in  difference  should  be  referred  and  submitted  to  one  Samuel  Hawes 
and  one  James  Batchford  de  Wolf,  and  such  third  person  as  the 
said  S.  Hawes  and  J.  E.  de  Wolf  should,  in  writing  under  their 
hands,  by  indorsement  on  the  said  agreement  before  or  after  pro* 
ceeding  on  the  said  reference,  appoint,  or  any  two  of  them ;  and 
that  the  award  and  determination  of  the  said  arbitrators,  or  any 
two  of  them,  should  be  final  and  conclusive  in  the  premises,  if 
*made  in  writing  and  ready  to  be  delivered  to  either  of  the  said  [  *9i  ] 
parties  in  difference  on  or  before  the  20th  of  September  then  next 
ensuing,  to  wit,  on  the  20th  of  September,  1851,  or  such  further  day 
as  the  said  arbitrators,  or  any  two  of  them,  should  by  memorandum 
in  writing  from  time  to  time  appoint  for  that  purpose ;  and  that 
such  award  the  said  arbitrators,  or  any  two  of  them,  should  have 
power  to  make,  notwithstanding  the  death  of  any  or  either  of  the 
parties  thereto;  and  that  the  said  parties  thereto  respectively 
should  and  would  well  and  truly  obey,  abide  by,  perform,  fulfil,  and 
keep  the  award,  order,  arbitrament,  final  end,  and  determination  of 
the  said  arbitrators  or  any  two  of  them,  touching  the  matters.  The 
declaration  then  stated  that  the  respective  parties  promised  to 
fulfil  the  award ;  that  D.  M'Lachlan  died  before  the  making  of  the 
award;  that  the  award  was  made,  by  which  it  was  found  and 
determined  that  539Z.  8s.  6d.  was  due  and  owing  by  D.  M'Lachlan, 
in  his  lifetime,  to  the  plaintiff;  and  they  the  said  arbitrators 
respectively  did  thereby  award,  determine,  and  direct  that  the 
personal  representatives  of  the  said  D.  M'Lachlan,  to  wit,  the  defen- 
dants, should,  within  seven  days  of  the  date  of  the  said  award,  pay  the 
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WiuiAHB  said  sum  of  589{.  8«.  6d.  to  the  plaintifif  at  the  office  of  Mr.  Booker, 
WiLsoK.  solicitor,  46,  Castle  Street,  Liverpool,  in  the  county  of  Lancaster. 
It  was  then  averred  that,  although  the  said  period  of  seven  dajs 
had  elapsed  before  the  commencement  of  this  suit,  the  defendants, 
executors  as  aforesaid,  did  not  nor  would,  within  the  last-mentioned 
period,  or  at  any  other  time,  either  at  the  said  office  of  the  said 
Mr.  Booker,  or  at  any  other  place,  pay  the  plaintifif  the  said  sum  of 
6892.  Bs.  6d..  or  any  part  thereof,  but  wholly  neglected  and  refused 
so  to  do,  and  that  the  said  sum  was  still  wholly  due  and  unpaid  to 
the  plaintifif. 

The  defendants,  in  their  plea,  set  out  the  award  verbatim.  The 
award  recited  the  agreement  of  reference,  by  which  it  was  agreed 
[  '92  ]  that  the  arbitrators,  or  any  two  of  *them,  should  have  power  to 
make  such  award,  "  notwithstanding  the  death  of  any  of  the  said 
parties  in  difiference ;  "  and  that  ''  the  submission  should  or  might 
be  made  a  rule  or  order  of  her  Majesty's  Court  of  Queen's  Bench  at 
Westminster,  or  any  other  court  of  record,  at  the  instance  of  either 
of  the  said  parties  to  the  reference ;  and  lastly,  that  the  costs  of 
that  agreement  and  of  the  reference,  and  of  the  said  arbitrators 
and  award,  and  of  the  making  that  submission  a  rule  of  any 
such  court  of  record,  should  be  in  the  discretion  of  us  the  said 
arbitrators,  or  any  two  of  us."  The  award  then  proceeded  to  state, 
that  the  arbitrators  had  taken  upon  themselves  the  burden  of  tbe 
said  reference,  and  had  heard  the  matters  in  dispute ;  and  that  tbey 
made  their  award ;  and  that  they  found  "  tbat  there  was  justly  due 
and  owing  by  the  said  D.  M'Lachlan,  in  his  lifetime,  to  the  said 
J.  W.  Williams,  the  sum  of  5892.  Ss,  6c2.,  and  that  the  same  sum  is 
still  due  and  owing  as  aforesaid.  And  we  award  and  direct  that  the 
personal  representatives  of  the  said  D.  M'Lachlan  do,  within  seven 
days  from  the  date  of  this  award,  pay  the  said  sum  of  5991.  8$.  6d. 
to  the  said  J.  W.  Williams,  at  the  office  of  Mr.  Booker,  solicitor,  of 
46,  Castle  Street,  Liverpool,  in  the  county  of  Lancaster.  And  we 
do  further  find,  that  there  was  due  and  owing  by  the  said  H.  Case 
to  the  said  D.  M'Lachlan,  in  his  lifetime,  the  sura  of  882.  0$.  Id.^ 
and  that  the  same  is  still  due  and  owing  as  aforesaid.  And  we 
award  and  direct  that  the  said  Henry  Case  do,  within  the  time  and 
at  the  place  aforesaid,  pay  unto  the  personal  representatives  of  the 
said  D.  M'Lachlan  the  said  sum  of  88/.  Os.  Id.  And  we  do  further 
award  and  direct  that,  after  payment  of  the  said  sum  of  5S91.  8s.  dd. 
by  the  representatives  of  the  said  D.  M'Lachlan  to  the  said 
J.  W.  [Williams]  as  aforesaid,  that  a  certain  bill  of  sale  duly  executed, 
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bearing  date  the  11th  of  November,  1850,  whereby  the  said  Williams 
P.  Steward,  for  a  valuable  consideration,  assigns  unto  the  said  wilsov* 
D.  M'Lachlan  eight  sixty-fourth  parts  or  shares  of  and  in  the  ship 
*or  vessel  called  the  Sirim,  of  Liverpool,  and  which  bill  of  sale  is  [  *93  ] 
now  in  the  possession  of  the  said  J.  W.  Williams,  and  which  he 
now  claims  as  a  lien,  shall  be  thereupon  delivered  up  by  the 
said  J.  W.  Williams  unto  the  said  representatives  of  the  said 
D.  M'Lachlan,  free  from  any  claim,  charge,  lien,  or  demand  what- 
soever of  the  said  J.  W.  Williams,  or  any  other  person ;  and  that 
thenceforth  such  bill  of  sale  and  the  shares  therein  represented  to 
be  assigned  of  and  in  the  said  ship  or  vessel,  shall  be  the  property 
of  the  said  representatives  of  the  said  D.  M'Lachlan.  And  we  award 
that  there  are  no  other  diflferences  between  the  said  parties  or  any 
or  either  of  them.  And  further,  we  award  and  direct  that  the  costs 
of  the  said  agreement  of  the  said  reference  to  us  the  said  arbitrators 
and  of  this  our  aw^ard  shall  be  borne  and  paid  equally  by  and 
between  the  said  representatives  of  the  said  D.  M'Lachlan  and  the 
said  J.  W.  Williams ;  and  that  the  costs  and  charges  of  making  such 
submission  a  rule  of  Court  shall  be  paid  and  borne  by  the  party 
disobeying  this  our  award  and  obliging  the  same  to  be  made  such 
rule  or  order."  The  plea  concluded  as  follows :  '*  And  the 
defendants  further  say  that  such  award  is  not  a  final  award." 

The  plaintiff  joined  issue  thereon. 

At  the  trial,  before  Martin,  B.,  a  special  verdict  was  agreed  upon, 
by  which  the  jury  found  the  fact  that  such  agreement  was  entered 
into  (setting  out  the  agreement) ;  and  that  the  award  mentioned  in 
the  declaration  was  that  set  forth  in  the  plea ;  and  they  referred 
the  question  to  the  Court  whether  or  not  this  award  was  a  final 
award. 

The  case  was  argued  last  Easter  Term  (April  26)  by 

Cowling,  for  the  plaintiff : 

The  question  raised  for  the  opinion  of  the  Court  is,  whether  this 
award  is  valid.  The  defendants  object  that  the  provision  by  which 
the  arbitrators  have  awarded  that  the  costs  and  charges  of  making 
the  submission  a  rule  of  Court  shall  be  paid  and  borne  by  *the  [  *Otl  ] 
party  disobeying  the  award,  and  obliging  the  same  to  be  made  such 
rule  or  order,  vitiates  the  whole  award.  And  the  question  is, 
whether  that  provision  is  bad,  and  has  the  effect  contended  for. 

(Pollock,  C.  B.  :  We  entertain  some  doubt  whether  the  question 
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Williams     is  properly  brought  before  the  Court  in  the  present  form  :   ought 
Wilson.      ^^^  '^®  objection  to  have  been  raised  by  demurrer  to  the  plea  ?    Is 
not  the  only  issue  here  whether  the  award  is  in  the  terms  stated  in 
the  plea?) 

The  jury  find  that  the  award  is  in  the  terms  stated  in  the  plea,  but 
they  leave  the  question  of  its  validity  to  the  Court.  If  the  award 
was  good,  the  plaintiff  would  be  entitled  to  judgment  nan  obstante 
veredicto,  for  the  plea  would  be  bad.  The  plaintiff  therefore  prays 
the  Court  to  find  that  the  award  is  final.  First,  the  provision  in 
question  is  not  objectionable  on  the  ground  of  such  uncertainty,  as 
to  be  fatal  to  the  award.  If  at  the  expiration  of  the  specified  time 
the  award  be  disobeyed,  the  party  who  disobeys  it  is  to  pay  the  costs 
in  question.  If  the  arbitrators  had  awarded  that  in  the  event  of  the 
arrival  of  a  certain  ship,  one  of  the  parties  should  pay  these  costs, 
the  provision  would  have  been  good ;  for  although  the  happening  of 
a  particular  event  upon  which  the  payment  is  made  to  depend  be 
uncertain  at  the  time  of  the  making  of  the  award,  still  the  award 
may  be  good.  The  same  reasoning  applies  to  the  case  where  it  is 
uncertain  at  that  time  which  of  the  parties  may  be  called  upon  to 
make  the  payment.  This  principle  is  to  be  found  in  Watson  on 
[95]  Awards,  p.  177,  [citing  Cavgey  v.  Aitcheson  (l)].  The  defendants 
will  rest  their  case  principally  upon  the  decision  of  this  Court  in 
SmUh  v.  JVihon  {z).  There,  by  the  terms  of  the  agreement  to  refer, 
the  costs  of  the  submission,  reference,  award,  and  of  making  the 
submission  a  rule  of  Court  were  to  be  in  the  discretion  of  the 
arbitrators ;  and  the  arbitrators,  after  disposing  of  the  costs  of  the 
submission,  reference,  and  award,  awarded,  that  the  costs  of  making 
the  submission  a  rule  of  Court  should  be  paid  by  such  of  the  parties 
through  whose  default  in  the  performance  of  the  award  the  same 
should  become  necessary.  The  Court  reluctantly  came  to  the 
conclusion  that  the  award  was  bad.  That  decision  goes  to  an 
extreme  length,  and  it  is  submitted  that  the  Court  will  not 
extend  it. 

(Pollock,  C.  B.  :   It  seems  as  if  the  arbitrators  had  made  the 
award  in  this  case  for  the  mere  purpose  of  questioning  that  decision. 

Parke,  B.  :   Suppose  that  one  of  the  parties,  without  disobeying 
the  award,  makes  the  submission  a  rule  of  Court  for  the  purpose  of 
moving  to  set  it  aside,  who  is  to  pay  the  costs  in  that  case  ?) 
(1)  26  R.  R.  298  (3  Dowl.  &  liy.  433).  (2)  2  Ex.  327. 
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The  simple  fact  that  the  adjudication  of  the  arbitrators  is  made  to     Williams 
depend  upon  some  future  event,  does  not  vitiate  the  award ;   non      Wilson. 
constat  that  such  uncertainty  will  ever  arise ;   if  it  has  arisen  the 
defendant  ought  to  have  averred  it  in  his  plea. 

Secondly.  This  is  a  matter  purely  within  the  discretion  of  the 
arbitrators.  They  were  not  under  any  obligation  to  award  with 
respect  to  these  costs,  and  consequently  the  clause  objected  to  may 
be  rejected  as  surplusage.  In  Russell  on  Awards,  p.  878,  it  is  laid 
down,  that,  "  in  general,  where  the  costs  of  the  cause  or  of  the 
reference  are  in  the  arbitrator's  discretion,  he  need  not,  unless  he 
please,  give  any  directions  respecting  them." 

(Platt,  B.  :  *One  difficulty  here  arises  from  the  fact,  that  the       [  *96  ] 
arbitrators  have  exercised  their  discretion  over  these  costs.) 

The  question  is,  whether*  the  determination  of  these  costs  was  a 
matter  in  dispute  referred  to  the  arbitrators,  and  the  determination 
of  which  is  essential  to  the  validity  of  the  whole  award.  This 
subject  was  fully  discussed  in  WHghtson  v.  Bywater{\).    *     *     * 

(Parke,  B.  :  The  plaintiff  must  contend  that,  in  the  case  where 
one  of  the  parties  disobeys  the  award,  he  must  pay  these  costs ;  but 
that,  in  other  cases,  inasmuch  as  the  arbitrators  are  silent  as  to  the 
payment  of  costs,  each  party  will  have  to  pay  his  own.) 

It  is  said,  in  Watson  on  Awards,  p.  208,  that  "  it  appears  to  have 
been  decided,  that  an  award  that  a  person  shall  enter  into  such  a 
security  as  counsel  shall  advise  would  be  good,"  referring  to  Rolle 
"  Arbitr."  (H)  4,  5,  6,  7.  It  is  therefore  submitted  that  the  award 
is  good. 

Watson,  contra :  [  97  ] 

The  defendants  are  supported  in  their  objection  to  the  award 
upon  both  points  by  recent  decisions.  Taking  the  last  point  first, 
it  is  clear  that  the  arbitrators  were  bound  to  decide  upon  these 
costs.  The  manner  in  which  that  matter  was  to  be  disposed  of  was 
within  their  discretion,  but  they  were  bound  to  pass  their  judgment 
upon  it.  In  Richardson  v.  Worsley  (2),  where  the  agreement  of 
reference  contained  a  stipulation  that  the  costs  of  the  agreement 
and  of  the  reference  and  award  should  be  in  the  discretion  of  the 
arbitrator  and  be  defrayed  as  he  should  direct,  this  Court  held  that 
the  award  which  made  no  mention  of  these  costs  was  bad.     *     ^ 

(1)  49  R.  B.  570  (3  M.  &  W.  199).  (2)  5  Ex.  613. 
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WiLLiAUB     The  parties  leave  the  maDner  in  which  the  costs  are  to  be  paid  to 

.WXL80H.      ^^^  discretion  of  the  arbitrators,  and  the  costs  are  to  be  paid  in  the 

manner  which  tliey  direct.     And,  moreover,  if  the  matter  be  within 

the  discretion  of  the  arbitrators,  they  have  in  the  present  case 

exercised  their  discretion  by  deciding  upon  the  costs. 

(FiiATT,  B. :  It  is  perfectly  clear  that  the  parties  to  the  submission 
did  not  intend  to  leave  this  question  untouched.) 

[He  also  cited  Xicholh  v.  Jones  (l)  and  Stonehewer  v.  Fan-ar  (2).] 

[  98  ]  Secondly,  the  case  of  Smith  v.  Wilson  (s)  is  a  direct  authority  upon 

the  main  point.     ♦     *     ♦ 

Cowling y  in  reply,  cited  Btm/  v.  Dunn  (4),  and  contended  upon 
this  point  that  the  award  did  not  give  rise  to  any  inevitable  uncer- 
tainty ;  and  that  the  defendant,  to  avail  himself  of  such  objection, 
ought  to  have  shown  by  his  plea  that  such  uncertainty  had  arisen. 

Cur.  adv.  rult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (After  stating  the  pleadings  and  the  facts,  his  Lordship 
proceeded) : 

This  case  was  argued  before  us  in  Easter  Term  last,  but  stood 
over  in  consequence  of  a  doubt  whether  the  question  was  properly 
raised  on  the  special  verdict,  as  well  as  on  account  of  the  nicety  of 
the  question  itself. 

The  question  argued  was,  whether,  the  submission  (inter  alia) 
including  a  provision  that  the  costs  of  the  agreement  of  reference, 
of  the  reference,  and  of  the  arbitrators  and  award,  and  of  the 
making  of  that  submission  a  rule  of  a  court  of  record,  shall  be  in 
the  discretion  of  the  arbitrators  or  any  two  of  them,  the  award  was 
[  *99  ]  final,  which  directed  *that  the  costs  of  the  agreement,  and  of  the 
reference,  and  of  the  arbitrators  and  of  the  award,  should  be  borne 
equally  between  those  who  were  substantially  the  litigant  parties ; 
and  that  the  costs  and  charges  of  making  the  submission  a  rule  of 
Court,  which  are  required  to  be  adjudicated  on  separately,  should 
be  paid  by  the  party  disobeying  the  award,  and  obliging  the  same 
to  be  made  such  rule  or  order. 

The  objection  was  made,  not  to  the  first  part  of  this  portion  of  the 
award  as  to  the  division  of  costs,  but  to  the  latter,  as  to  the  costs 
of  the  submission  being  made  a  rule  of  Court,  which  it  was  argued 

(1)  6  Ex.  378.  (3)  2  Ex.  327. 

(2)  66  B.  E.  544  (6  Q.  B.  743).  (4)  1  Dowl.  &  L.  141. 
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was  not  final,  because  it  did  not  provide  for  all  cases  of  the  payment     Williams 
of  costs  and  charges  of  making  the  submission  a  rule  of  Court.  Wiliov. 

The  same  question,  on  a  similar  award,  was  brought  before  this 
Court  in  the  year  1848  ;  and  the  Court — the  Chief  Baron  and 
the  present  Lord  Chancellor,  my  brother  Flatt,  and  myself — 
reluctantly  decided  that  the  award  was  bad  on  that  account  (i). 
This  action  is  brought  for  the  purpose  of  questioning  the  propriety 
of  that  decision  in  a  more  formal  manner,  and  probably  carrying, 
the  record  up  to  a  court  of  error.  We  have  reconsidered  the 
former  decision  of  the  Court,  and  with  the  hope  of  finding  a 
sufficient  ground  for  holding  that  the  award  is  good  in  this  respect ; 
but  we'  cannot  satisfy  ourselves  that  it  was  wrong,  and  we  think  we 
ought  to  be  bound  by  it. 

We  do  not  think  the  award  can  be  made  good  on  the  ground  that 
this  matter  is  left  to  the  discretion  of  the  arbitrator,  in  the  sense 
that  he  may  award  upon  this  question  or  not  as  he  thinks  fit.  We 
think  it  clear  that  it  was  intended  that  he  should  exercise  his 
discretion  on  the  question  of  the  costs,  not  whether  he  would  award 
upon  that  question  or  not  at  his  option  or  discretion. 

But  it  seems  to  us  that  he  has  not  finally  decided  upon  the  costs 
of  procuring  the  submission  to  be  a  rule  or  order  *of  Court  in  all       f  *ioo  ] 
cases  in  which  that  question  could  arise,  by  awarding  that  they 
shall  be  paid  by  the  party  disobeying  the  award,  and  making  it 
necessary  to  be  made  a  rule  or  order  of  Court. 

This  provision  will  decide  sufficiently  all  cases  in  which  it  shall 
become  necessary  to  take  that  step  to  enforce  the  award  against  a 
party  disobeying  it,  although  it  is  to  be  observed,  that  there  are  several 
things  to  be  done  by  diflferent  parties,  and  two  parties  may  disobey, 
and  there  may  be  a  difficulty  in  saying  what  is  to  be  done  in  such  a 
case,  and  who  is  to  pay  the  costs ;  or  it  may  be  that  one  may  make 
it  a  rule  of  Court  in  order  to  move  to  set  aside  the  award  and 
fail  in  his  application  to  set  it  aside,  and  yet  obey  the  award :  that 
would  make  another  difficulty.  But  what  weighs  the  most  with  us 
is,  that  it  is  necessary  to  make  the  submission  and  reference  a 
rule  of  Court,  although  the  award  is  performed  by  both  parties,  and 
that  in  order  to  ascertain  the  costs  of  the  agreement  and  reference, 
the  arbitrators  not  having  done  so,  and  no  one  but  the  Master  of 
the  Court,  of  which  the  submission  is  a  rule,  having  power  to  tax 
the  costs.  These  costs  are  to  be  paid  by  the  representatives  of 
Duncan  M'Lachlan  and  by  Williams,  in  equal  moieties,  and  not 

(1)  2  Ex.  327. 


584  1853.    EX.     9  EX.  100—101.  [r.b. 

Williams     each  to  pay  his  own,  and  no  provision  is  made  as  to  who  is  to  pay 

WiiloK.      ^^^  costs  of  having  the  submission  made  a  rule  of  Court  in  that 

ease.     The  award  provides  only  for  the  case  where  the  award  is 

disobeyed,  and,  in  this  supposed  case,  the  submission  must  be  made 

a  rule  of  Court,  though  the  award  is  never  disobeyed  at  all. 

It  is  with  regret  that  we  find  ourselves  obliged  to  hold,  according 
to  our  former  decision,  that  the  award  is  void  on  this  ground.  It 
follows,  as  a  consequence  from  the  rule,  that  the  award  must  be 
made,  and  be  final  on  each  subject  of  difiference,  though  it 
may  be  easily  obviated  by  inserting  a  clause  in  the  submission  to 
avoid  that  necessity. 
[  '101  ]  The  doubt  as  to  the  propriety  (which  was  principally  *felt  by 

myself),  of  raising  the  question  in  this  case  by  a  special  verdict,  is 
removed  by  considering  the  terms  of  the  plea. 

The  plea,  after  stating  the  award  at  length,  avers  that  it  was  not 
a  final  award.  It  does  not  state  on  what  ground  ;  but  under  that 
allegation  the  defendant  may  show  that  there  was  one  matter 
submitted  on  which  no  proper  award  was  made ;  and  the  defendant, 
in  proving  that  the  submission  included  the  decision  of  the  question 
of  the  costs  of  making  the  agreement  a  rule  of  Court,  proves  that 
if  the  award  is  not  final  upon  that  matter.  The  question  of  law  is 
properly  referred  by  the  jury  to  the  Court.  Our  judgment  there- 
fore is  for  the  defendant. 

Jtidgmcntjor  the  defendant. 


1852.  COUTURIER  AND  Others  v.  HA8T1E  and  Others  (I). 

^^^'  (8  Ex.  40-57  ;  S.  C.  22  L.  J.  Ex.  97.) 

[  8  Ex.  40  ]  The  plaintiffs,  merchants  at  Smyrna,  chartered  a  vessel  to  proceed  to 

Salonica,  and  there  haying  loaded  a  cargo  of  Indian  corn  to  proceed  to  a 
safe  port  in  the  United  Kingdom.  The  plaintiffs  accordingly  shipped  at 
Salonica  1,180  quarters  of  Indian  corn;  and  on  the  22nd  of  February,  1848, 
the  master  signed  a  bill  of  lading  making  the  corn  deliverable  '*  to  order  of  the 
plaintiffs  or  to  their  assigns,  he  or  they  paying  fi*eight  as  per  charter-party." 
The  plaintiffs  indorsed  the  bill  of  lading,  and  sent  it  together  with  the 
charter-pai'ty  to  B.,  their  London  agent,  with  orders  to  sell  the  cargo  on 
their  account;  and  they  also,  through  B.,  insured  the  cargo  *^ at  and  from 
Salonica  to  the  port  of  discharge  in  the  United  Kingdom,"  &c.,  **  com 
warranted  free  from  average,  unless  general,  or  the  ship  be  stranded.'*  On 
the  1st  of  May,  1848,  B.  employed  the  defendants,  corn- factors  in  Ix>ndon, 
to  sell  the  cargo,  and  sent  them  the  bill  of  lading  indorsed,  the  charter- 

(1)  Judgment  of  Ex.  Ch.  affirmed  Comb  Co,  v.  Martin  [1902]    1  K.  B. 

in  H.  L.  (1856)  6  H.  L.  C.  673  ;  SuUon  778,  784,  790,  71  L.  J.  K.  B.  529,  86 

&  Co,  V.  Qrey  [1894J  1   Q.  B.  285,  63  L.  T.  505,  C.  A- 
L.  J.  Q.  B.  633,  C.  A. ;  Harhunj  Rubber 
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party,  and  policy  of  iusurance,  and  they  advanced  600/.  on  the  cargo.  The 
custom  of  corn-factors  is  to  sell  under  a  del  credere  commission,  and  when 
so  selling  not  to  mention  the  purchaser.  On  the  loth  of  May,  1848,  the 
defendants  sold  the  cargo  to  C,  and  sent  him  a  bought  note,  which  stated 
that  he  had  bought  of  them  '*  1,180  quarters  of  Salonica  Indian  corn  of 
fair  average  quality  when  shipped,  at  27«.  per  quarter,  free  on  board,  and 
including  freight  and  insurance,  to  a  safe  port  in  the  United  Kingdom, 
payment  at  two  months  from  this  date,  upon  handing  over  shipping 
documents."  On  the  same  day,  the  defendants  wrote  to  B.  advising  him  of 
the  sale,  but  without  making  any  mention  of  the  purchaser,  or  of  com- 
mission. The  vessel  sailed  from  Salonica  on  the  23rd  of  February,  and 
having  met  with  tempestuous  weather,  the  cargo  became  so  heated  and 
fermented  that  the  vessel  was  obliged  to  put  into  Tunis  Bay,  where  the 
cargo,  having  been  surveyed,  was  found  to  be  unfit  to  be  carried  further, 
and,  on  the  24th  of  April,  it  was  sold.  On  the  23rd  of  May,  C.  gave  the 
defendants  notice  that  he  repudiated  the  contract,  on  the  ground  that  the 
cargo  did  not  exist  at  the  time  of  the  sale  to  him.  In  March,  1849,  C. 
became  bankrupt.  The  plaintiffs  brought  the  present  action  against  the 
defendants  to  recover  the  price  of  the  cargo,  and  declared  specially  on  a 
del  credere  guarantee :  Held,  in  the  Court  of  Exchequer,  first,  that  the 
true  meaning  of  the  contract  (which  could  not  be  explained  by  evidence  of 
mercantile  usage]  was  that  the  purchaser  bought  the  cargo,  if  it  existed  on 
the  date  of  the  contract,  but  that  if  it  had  been  damaged  or  lost  he  bought 
the  benefit  of  the  insurance  ;  and  therefore  he  was  bound  to  pay  the 
stipulated  price  in  a  reasonable  time  after  the  bill  of  lading  or  other 
shipping  documents  were  handed  to  him.    Pollock,  0.  B.,  diasentieute. 

Secondly,  that  the  defendants  were  responsible  by  reason  of  their 
del  credere  commission,  although  thei*e  was  no  guarantee  in  writing  signed 
by  them,  since  this  was  not  an  undertaking  to  pay  the  debt  of  another 
within  the  4th  section  of  the  Statute  of  Frauds. 

Thirdly,  that  the  plaintiffs  were  entitled  to  judgment  nonohsUtnte  veredicto 
on  a  plea  which  stated  that  at  the  time  the  defendants  were  employed  to 
sell  the  corn,  it  was  heated  and  fermented,  and  had  been  unloaded  and 
sold ;  that  the  defendants  and  0.  were  ignorant  of  the  premises  ;  and  that 
C.  in  a  reasonable  time  after  the  sale  and  before  the  time  of  payment, 
repudiated  the  contract : 

Held,  in  the  Exchequer  Chamber,  reveraing  the  judgment  of  the  Court  of 
Exchequer,  that  the  contract  was  for  the  sale  of  a  cargo  supposed  to  exist  and 
capable  of  transfer  to  the  pui'chaser,  and  that,  inasmuch  as  it  had  been  sold 
to  other  persons  prior  to  the  time  of  the  contract,  the  plaintiffs  could  not 
recover (1). 

Assumpsit.  The  declaration  stated  that,  before  the  making  of  the 
promise  &e.,  divers,  to  wit,  1,180  quarters  of  Indian  corn,  of  fair 
average  quality,  of  great  value,  to  wit,  2,000Z.,  had  been  shipped 
free  on  board  a  certain  vessel  *from  Salonica,  for  and  on  account  of 
the  plaintiffs,  under  a  bill  of  lading,  by  which  the  Indian  corn  was 
deliverable  to  the  plaintiffs  or  their  assigns,  paying  freight  for  the 
carriage  as  provided  for  by  a  charter-party  theretofore  in  that 
behalf  made,  with  primage  and  average  accustomed;  and  the 
vessel  to  proceed  from  Salonica  for  any  safe  port  in  the  United 
(1)  Sale  of  Goods  Act,  1893,  s.  6— J.  G.  P. 
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Hastib. 


[Ul] 


586  1852.    EX.    8  EX.  41—42.  [r.b. 

CoDTUBiBB  Kingdom,  calling  at  Cork  or  Falmouth  for  orders.  That  the 
HA8TI&  plaintiffs  had  caused  to  be  effected  a  policy  of  insurance  upon  the 
Indian  corn,  whereby  the  plaintiffs  were  insured,  lost  or  not  lost, 
at  and  from  Salonica,  on  the  said  voyage,  from  the  time  of  the 
loading  the  com  on  board.  That  before  the  making  of  the 
promise,  &c.,  the  vessel  had  sailed  on  her  voyage  from  Salonica 
with  the  Indian  corn  on  board,  and  had  not  at  the  time  of  making 
the  promise  called  at  Cork  or  Falmouth,  or  arrived  at  any  port  of 
the  United  Kingdom;  of  which  the  defendants  had  notice.  And 
thereupon!  in  consideration  that  the  plaintiffs,  at  the  request  of  the 
defendants,  had  retained  and  employed  the  defendants,  for  com- 
mission and  reward,  to  endeavour  to  sell  and  dispose  of  the  corn  on 
the  terms,  amongst  other  things,  of  the  corn  having  been  shipped 
free  on  board,  and  of  having  been  at  the  risk  of  the  purchaser  from 
such  loading  thereof  on  board  the  same  vessel,  the  defendants  to 
give  notice  to  the  plaintiffs  of  the  terms  and  conditions  of  the  sale 
thereof  within  a  reasonable  time  after  making  such  sale ;  the 
defendants  promised  the  plaintiffs  to  endeavour  to  sell  and  dispose 
of  the  corn  for  the  plaintiffs,  on  the  terms,  amongst  other  things, 
of  the  corn  having  been  shipped  free  on  board,  and  of  having  been 
at  the  risk  of  the  purchaser  from  such  loading  thereof  on  board  the 
same  vessel,  and  to  give  notice  to  the  plaintiffs  of  the  terms  and 
conditions  of  the  sale  thereof  within  a  reasonable  time  after  making 
such  sale,  and  to  be  responsible  to  the  plaintiffs  for  the  price  of  the 
corn,  according  to  the  terms  and  conditions  of  such  sale  specified  in 
[  •^^  ]  gucij  notice  so  to  be  given.  Averments,  *that  the  defendants,  on  the 
15th  of  May,  1848,  sold  the  corn  to  one  A.  Callender,  on  the  terms, 
amongst  other  things,  of  the  corn  having  been  shipped  free  on 
board,  and  of  having  been  at  the  risk  of  the  purchaser  from  such 
loading  thereof  on  board  the  same  vessel,  at  and  for  the  price  of 
27«.  by  the  quarter,  free  on  board,  and  including  freight  and 
insurance ;  the  measure  of  the  corn  to  be  calculated  as  customary ; 
payment  of  the  price  to  be  made  at  two  calendar  months  from  the 
day  and  year  last  aforesaid :  that  the  defendants  afterwards  gave 
notice  to  the  plaintiffs  of  the  terms  and  conditions  of  the  sale. 
Breach,  that  although  the  price  of  the  corn  amounted  to  2,000/., 
and  the  time  of  payment  had  elapsed  before  the  commencement  of 
the  suit,  yet  the  defendants  would  not  pay  the  plaintiffs,  nor  be 
responsible  to  them  for  the  price  of  the  corn  ;  and  the  same  is 
unpaid  by  A.  Callender  or  the  defendants,  &c. 
Pleas :  First,  Non  asmmpsiu 
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Secondly,  that  the  plaintiflfs  had  not  retained  or  employed  the 
defendants  to  endeavour  to  sell  or  dispose  of  the  corn  on  the  terms 
in  the  declaration  alleged,  modo  etformd. 

Thirdly,  that  the  defendants  did  not  sell  or  dispose  of  the  corn 
on  the  terms  in  the  declaration  mentioned,  modo  etformd. 

Fourthly,  that  the  defendants  did  not  give  notice  to  the  plaintiffs 
of  the  terms  and  conditions  of  the  sale,  modo  etformd. 

Fifthly,  that,  after  the  sailing  of  the  vessel  so  laden  with  the 
corn,  and  before  the  sale  and  disposal  of  the  corn,  and  before  the 
arrival  of  the  vessel  at  any  port  of  the  United  Kingdom,  and  before 
the  vessel  had  called  at  Cork  or  Falmouth  for  orders,  and  whilst 
the  vessel  was  on  her  voyage  from  Salonica  with  the  corn  so  on 
board  thereof,  the  plaintiffs  sold  and  delivered  the  corn  to  certain 
persons  other  than  the  defendants,  and  other  than  A.  Callender, 
whose  names  are  to  the  defendants  unknown ;  since  which  sale  *the  [  *^3 1 
plaintiffs  have  never  had  any  property  in  the  corn,  or  any  right  to 
sell  or  dispose  thereof  or  of  any  part  thereof ;  of  which  sale  and 
delivery  by  the  plaintiffs  the  defendants  and  A.  Callender,  at  the 
time  of  the  sale  and  disposal  by  the  defendants,  were,  and  each  of 
them  was,  wholly  ignorant :  whereupon,  and  for  the  cause  afore- 
said, A.  Callender,  within  a  reasonable  time  after  the  said  sale  and 
disposal,  and  before  the  time  for  payment  of  the  price,  repudiated 
the  said  sale,  and  refused  to  perform  his  contract  for  the  same  or 
pay  the  price.    Verification. 

Sixthly,  that,  before  and  at  the  time  of  the  said  retainer  and 
employment,  the  corn  had  become  and  was  heated  and  fermented, 
and  greatly  damaged  and  injured,  in  the  said  vessel,  and  had  been 
and  was  discharged  and  unloaded  from  the  same  by  reason  thereof, 
and  sold  and  disposed  of  by  the  captain  of  the  vessel  for  and  on 
account  of  the  plaintiffs.  That  the  defendants,  at  the  time  of  the 
said  retainer  and  employment,  and  also  at  the  time  of  the  said  sale 
and  disposal,  were  ignorant  of  the  premises.  That  A.  Callender 
was  also  ignorant  thereof ;  and  for  the  cause  aforesaid,  within  a 
reasonable  time  after  the  sale  and  disposal  in  the  declaration  men- 
tioned, and  before  the  time  had  arrived  for  the  payment  by  him  of 
the  price  of  the  corn,  to  wit,  on  i&c.,  for  the  cause  aforesaid,  repudiated 
the  said  sale,  and  refused  to  complete  the  same  or  his  said  contract,  and 
refused  to  pay  the  price  of  the  corn,  or  any  part  thereof.  Verification. 

Seventhly,  that  the  plaintiffs  retained  and  employed  the  defen- 
dants by  and  through  one  E.  Bernoulli,  their  agent  in  that  behalf ; 
and  that  E.  Bernoulli,  as  such  agent,  did  procure  the  defendants  to 
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GouTUBiEB  make  their  said  promise,  which  promise  was  made  by  them  to  the 
Hastie.  plaintiflfs  through  E.  Bernoulli,  as  such  agent,  and  not  otherwise. 
That  before  the  retainer  and  employment  of  the  defendants,  and 
before  the  sale  and  disposal  of  the  corn,  and  after  the  loading 
[  *ii  ]  thereof  on  board  the  said  vessel,  and  before  the  vessel  *with  the 
corn  on  board  had  called  at  Cork  or  Falmouth,  or  arrived  at  any 
port  or  ports  of  the  United  Kingdom,  the  corn  had  become  and  was, 
in  the  course  of  the  voyage,  to  wit,  at  Tunis,  in  Africa,  unloaded 
and  discharged  from  the  said  vessel,  and  condemned,  and  sold  to 
other  persons  than  the  defendants  or  A.  Gallender,  whose  names 
are  to  the  defendants  unknown  ;  and  the  plaintiffs  had  become  and 
were,  by  reason  of  the  premises,  wholly  unable  to  deliver  or  obtain 
the  delivery  of  the  corn,  or  any  part  thereof,  at  any  port  of  the 
United  Kingdom :  all  of  which  premises  E.  Bernoulli,  at  the  time 
of  the  said  retainer  and  employment  by  him  of  the  defendants,  well 
knew,  and  of  all  which  the  defendants  were  ignorant ;  and  the 
vessel  afterwards  arrived  in  England  without  the  corn  or  any  part 
thereof  on  board.  That  E.  Bernoulli,  before  and  at  the  time  of 
the  sale  and  disposal,  and  of  the  retainer  and  employment  as 
aforesaid,  withheld  and  concealed  from  the  defendants  and  A. 
Gallender  all  knowledge  and  notice  of  the  premises ;  and  neither  the 
defendants  nor  A.  Gallender,  at  the  time  of  the  sale  and  disposal  of 
the  corn,  knew  or  had  notice  of  the  premises ;  and  that  A.  Gallen- 
der, within  a  reasonable  time  of  the  said  sale  and  disposal  of 
the  corn,  and  before  the  time  had  arrived  for  the  payment  of  the 
price  thereof,  for  the  cause  aforesaid,  repudiated  the  contract  of  sale, 
and  refused  to  perform  the  same  or  to  pay  the  said  price.  Verification. 

The  plaintiffs  joined  issue  on  the  four  first  pleas ;  and  to  the  fifth, 
sixth,  and  seventh  replied  de  injuria. 

At  the  trial,  before  Martin,  B.,  at  the  London  sittings  after  last 
Michaelmas  Term,  it  appeared  that  the  action  was  brought  to 
recover  the  price  of  a  cargo  of  Indian  corn,  sold  under  the  follow- 
ing circumstances  :  The  plaintiffs  were  merchants  at  Smyrna,  and 
the  defendants  corn-factors  in  London.  In  January,  1848,  the 
plaintiffs  chartered  a  vessel,  called  the  Kezia  Page,  to  proceed  to 
Salonica,  and  there  load  a  cargo  of  Indian  corn,  and  being  so  loaded 
[  *ib  ]  *to  proceed  to  a  safe  port  in  the  United  Kingdom,  calling  at  Gork  or 
Falmouth.  The  plaintiffs  accordingly  shipped  on  board  the  vessel, 
at  Salonica,  1,180  quarters  of  Indian  corn;  and  on  the  22nd  of 
February,  1848,  the  master  signed  a  bill  of  lading,  making  the  corn 
deliverable  ''unto  order  of  the  plaintiffs  or  to  their  assigns,  he  or 
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they  paying  freight  for  the  said  goods  as  per  charter-party,  with  Coutdbieb 
primage  and  average  accustomed."  The  plaintiflfs  indorsed  the  bill  hastii. 
of  lading,  and  sent  it,  together  with  the  charter-party,  to  Messrs- 
Bernoulli,  their  London  agents,  with  orders  to  sell  the  cargo  on  the 
plaintiffs'  account,  and  they  also,  through  Messrs.  Bernoulli,  caused 
an  insurance  to  be  effected,  on  the  8th  of  February,  1848,  upon  the 
cargo  "  at  and  from  Salonica  to  the  port  of  discharge  in  the  United 
Kingdom,  with  leave  to  call  for  orders;  corn,  &c.,  warranted  free 
from  average  unless  general,  or  the  ship  be  stranded."  On  the 
1st  of  May,  1848,  Messrs.  Bernoulli  arranged  with  the  defendants 
for  the  sale  of  the  cargo,  and  they  agreed  to  advance  upon  it  600i. 
Evidence  was  given  that  the  custom  of  corn-factors  is  to  sell  under 
a  del  credere  commission  of  9d.  a  quarter,  being  about  three  and  a 
half  per  cent,  on  the  price  inserted  in  the  bought  note ;  and  when 
selling  under  such  commission,  they  are  not  in  the  habit  of  stating 
to  whom  they  sell.  On  the  above-mentioned  day,  Messrs.  Bernoulli 
sent  to  the  defendants  the  bill  of  lading  indorsed  by  them,  and  the 
charter-party,  in  a  letter  as  follows  : 

"Messrs.  Hastib  and  Hutchinson. 

"  I  inclose  the  bill  of  lading  of  2,396  Salonica  killohs,  equal  to 
9,584  Constantinople  killohs,  or  at  8 J  ko.  per  quarter,  l,179/(/o 
quarters  Indian  corn,  per  Kezia  Page,  from  Salonica,  sailed  on  the 
22nd  of  February  ;  the  freight  as  per  charter-party  is  Ss.  6d.  per 
quarter  in  full,  and  ten  guineas  gratuity.  I  shall  be  glad  if  you  can 
obtain  a  good  price  for  this  cargo  afloat,  cost  freight  and  insurance, 
but  *should  not  like  to  take  less  than  27s.  The  vessel  may  now  [  M6  ] 
arrive  every  day  ;  and  it  would  perhaps  be  as  well  to  wait  till  she 
is  off  the  coast,  although  there  are  seven  lay  days  for  unloading. 
.  As  agreed  upon  between  us,  I  will  thank  you  to  hand  me  a  cheque 
to-day  for  600Z.,  as  an  advance  on  this  cargo.  The  insurance  has 
been  effected  at  the  *  Indemnity '  for  1,600Z.,  and  the  policy  will  be 
held  at  your  disposal  to  the  extent  of  your  advance. 

"  I  am,  (tc, 

"  Bernoulli." 

On  the  same  day,  the  defendants  acknowledged  the  receipt  of  the 
bill  of  lading  and  charter-party  by  letter,  inclosing  a  cheque  for 
600i.,  and  which  contained  the  following  passage :  "  Against  this 
cargo  we  beg  to  hand  you  check  for  600Z.,  it  being  understood  that 
we  have  free  hands  as  regards  sale.  We  will  thank  you  to  send 
per  bearer  the  policy  of  insurance  on  the  cargo."  The  policy  was 
accordingly  forwarded  to  the  defendants. 
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CooTORiEB  On  the  15tli  of  May,  1848,  the  defendants  sold  the  cargo  to  one 
Habtib.      ^'  Callender,  and  sent  to  him  the  following  bought  note  : 

'^  Bought  of  Hastie  and  Hutchinson  a  cargo  of  about  1,180,  say 
one  thousand  one  hundred  and  eighty  quarters  of  Salonica  Indian 
corn,  of  fair  average  quality  when  shipped,  per  the  Kezia  Page^ 
Captain  Page,  from  Salonica,  bill  of  lading  dated  the  22nd  of 
February,  at  27«.,  say  twenty-seven  shillings  per  quarter,  free  on 
board,  and  including  freight  and  insurance,  to  a  safe  port  in  the 
United  Kingdom,  the  vessel  calling  at  Cork  or  Falmouth  for  orders, 
measure  to  be  calculated  as  customary,  payment  at  two  months 
from  this  date,  or  in  cash,  less  discount  at  the  rate  of  five  per 
cent,  per  annum  for  the  unexpired  time,  upon  handing  shipping 
documents." 

On  the  same  day,  the  defendants  wrote  to  Messrs.  Bernoulli 
[  *^7  ]  advising  them  of  the  sale,  but  without  making  any  ^mention  of  the 
purchaser  or  of  commission.  The  vessel  sailed  from  Salonica  on 
the  28rd  of  February ;  and,  having  met  with  tempestuous  weather, 
the  cargo  became  so  heated  and  fermented,  that  the  vessel  was 
obliged  to  put  into  Tunis  Bay.  On  the  12th  of  April,  the  cargo  was 
surveyed,  and  found  to  be  so  much  damaged,  that  it  was  unfit  to  be 
carried  further ;  and  on  the  24th  it  was  sold  by  the  master.  On 
the  28rd  of  May,  A.  Callender  gave  the  defendants  notice  that  he 
repudiated  the  contract,  on  the  ground  that  the  cargo  did  not  exist 
at  the  time  of  the  sale  to  him.  In  March,  1849,  2i,fiat  in  bank- 
ruptcy issued  against  A.  Callender,  and  on  the  17  th  of  November, 
1850,  he  obtained  his  certificate. 

The  plaintiffs  tendered  evidence  to  prove,  that,  by  mercantile 

usage,  when  a  cargo  is  sold  ''  free  on  board,"  the  purchaser  takes 

upon  himself  all  the  risks  and  benefits  of  the  owner,  freight  and 

insurance  being  included  in  the  price  which  he  agrees  to  pay. 

This  evidence  was  objected  to  by  the  defendants'  coimsel,  and 

rejected  by  the  learned  Judge.    It  was  also  objected,  on  behalf  of 

the  defendants,  that  they  were  not  liable  by  reason  of  charging 

a  del  credere  commission,  inasmuch  as  there  was  no  note  in  writing 

signed  by  them,  within  the  4th  section  of  the  Statute  of  Frauds. 

In  directing  the  jury,  the  learned  Judge  ruled,  that  the  contract 

imported  that,  at  the  time  of  the  sale,  the  corn  was  in  existence  as 

such,  and  capable  of  delivery  (l).    The  learned  Judge  also  ruled, 

(1)  At  the  suggestion  of  the  Court  on  this  point  should  be  stated  as  if  it 

in  banc,  it  was  arranged  that,  in  the  had    been    in    accordance    with    the 

bill  of  exceptions  allowed  by  them,  opinion  of  the  majority  of  the  Court  : 

the  ruling  of  the  Judge  at  Nisi  Prius  see  judgment,  p.  595,  }toat 
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that  the  defendants  were  responsible  by  reason  of  their  charging    Coutubirb 
a  del  credere  commission,  although  they  had  not  guaranteed   the      has'tik. 
plaintiffs  by  any  writing  signed  by  them  as  agents.     A  verdict 
having  been  found  for  the  defendants,  with  leave  to  each  party 
to  move — 

Cowling,  in  the  following  Term  (January  18)  obtained  a  rule        [  *8  ] 
nUi  to  enter  a  verdict  for  the  plaintiffs  on  all  the  issues  except 
those  on  the  fifth  and  sixth  pleas,  and  on  those  pleas  for  judgment 
non  obstante  veredicto,  the  amount  of  the  verdict  being  the  difference 
between  the  price  of  the  corn  and  the  sum  advanced.    And 

Butt  obtained  a  rule  fiisi  to  retain  the  verdict  for  the  defendants, 
in  case  the  Court  should  be  of  opinion  in  favour  of  the  plaintiffs 
upon  the  first  point — 

The  case  was  argued  in  last  Easter  Teim  (May  5th  and  6th), 
when 

Biitt  and  Karslake  showed  cause  against  the  plaintiffs'  rule, 
and  were  heard  in  support  of  the  defendants': 

First,  upon  the  true  construction  of  the  contract  made  between 
the  defendants,  as  agents  for  the  plaintiffs  and  Callender,  the  latter 
agreed  to  purchase  a  cargo  of  corn.  This  was,  therefore,  a  contract 
for  the  sale  of  an  existing  chattel.  But,  at  the  time  of  the  contract, 
the  chattel,  the  subject-matter  of  that  contract,  was  not  in  existence. 
The  vendee,  therefore,  was  not  bound.  The  construction  for  which 
the  plaintiffs  must  contend  is,  that  the  vendors,  through  their 
agent,  merely  disposed  of  the  interest,  whatever  it  might  be,  in  that 
adventure,  or,  so  to  speak,  that  they  sold  and  the  purchaser  bought 
the  possibility  of  a  cargo.  But  the  sale  of  a  cargo  of  Indian  corn 
of  about  a  certain  quantity,  and  subject  to  certain  conditions,  was 
the  true  object  of  the  transaction.  In  Barr  v.  Oih80ji{\),  where  the 
defendant  sold  the  plaintiff  a  ship,  it  was  held  by  this  Court,  that, 
as  the  ship  existed  in  specie  at  the  time  of  the  contract,  the  defen- 
dant had  in  that  respect  fulfilled  his  engagement ;  and  Parke,  B., 
in  delivering  the  judgment  of  the  Court,  says  :  **  But  the  bargain 
and  sale  *of  a  chattel,  as  being  of  a  particular  description,  does  [  *^9  ] 
imply  that  the  article  sold  is  of  that  description,  for  which  the  cases 
of  Bridge  v.  Wain  (2),  and  Shepherd  v.  Kain{z),  and  other  cases,  are 
authorities ;  and  therefore,  the  sale  in  this  case  of  a  ship  implies  a 

(1)  49  B.  R.  650  (3  M.  &  W.  390).  (3)  21  R.  R.  344  (5  B.  &  Aid.  240). 

(2)  18  R.  R.  815  (1  Stark.  N.  P.  504). 
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Couturier    contract  that  the  subject  of  the  transfer  did  exist  in  the  character 
HA8TIB.      ^'  *  s^^^P »  *^^  ^^®  express  covenant  that  the  defendant  had  power 
to  make  the  bargain  and  sale  of  the  subject  before  mentioned  must 
operate  as  an  express  covenant  to  the  same  effect. 

(Parke,  B.  :  According  to  the  defendants'  construction  of  this 
contract,  they  would  be  liable  for  the  payment  of  the  price,  provided 
the  corn  had  existed  in  specie  at  the  time  of  the  contract,  although 
its  value  had  been  merely  nominal. 

Pollock,  C.  B.  :  This  question  is  purely  one  of  construction.  I 
certainly  think  that  the  plain  and  literal  meaning  of  the  language 
here  used  imports  that  the  thing  sold,  namely,  the  cargo,  was  then 
in  existence,  and  capable  of  being  transferred.  In  a  recent  case  (i), 
where  the  plaintiff  had  purchased  an  annuity,  which,  at  the  time  of 
the  sale,  had  ceased  to  exist,  and  had  paid  the  purchase-money,  we 
held  that  he  was  entitled  to  recover  back  the  amount  so  paid  in  an 
action  of  money  had  and  received,  on  the  ground  of  want  of  con- 
sideration. Suppose  that  in  the  present  case  the  cargo  had  been 
thrown  overboard,  would  the  purchaser  have  been  entitled  to 
recover  the  amount  of  it  under  the  policy  of  insurance?) 

It  is  submitted  that  he  would  not.  If  the  plaintiffs  themselves  had 
previously  given  an  order  for  the  sale  of  the  cargo  at  Tunis,  they 
could  not  have  enforced  this  claim,  upon  the  same  ground  as  that 
upon  which  the  defendants  now  rest  their  defence,  viz.  that  the 
chattel  did  not  exist  which  they  professedly  and  specifically  agreed 
to  sell. 

Secondly,  the  contract  under  which  the  plaintiffs  seek  to  render 
[  *50  ]  the  defendants  liable  was  not  in  writing,  as  required  *by  the  4th 
section  of  the  Statute  of  Frauds.  In  Smith's  Mercantile  Law, 
p.  Ill,  it  is  said :  '*  It  was  at  one  time  thought  that  an  agent  acting 
under  a  del  credere  commission  was  not  merely  a  surety,  responsible 
only  in  case  of  the  default  of  the  purchaser,  but  that  he  was  liable 
to  his  principal  in  the  first  instance ;  but  that  doctrine  has  been 
questioned,  and  at  last  overturned  by  subsequent  authorities,  which 
have  settled  that  he  is  but  a  surety."  The  true  definition  of  the 
liability  of  a  factor  who  acts  upon  a  del  credere  commission,  appears 
to  be  that  which  is  given  by  Lord  Ellbnborough,  Ch.  J.,  in  deliver- 
ing the  judgment  of  the  Court  of  King's  Bench   in  Moiris  v. 

(1)  Stn'cklaml  v.  Turner,  86  E.  E.  619  (7  Ex.  208). 


VOL.  xovi.]  1852.    EX.    8  EX.  50—51.  598 

CleasbyiX)^  that,  "In  correct  language,  a  commission  del  credere  is  ooutubibb 
the  premium  or  price  given  by  the  principal  to  the  factor  for  a  hastib. 
guarantee ;  it  presupposes  a  guarantee.  .  .  .  But  whatever  term  is 
used,  the  obligation  of  the  factor  is  the  same ;  it  arises  on  the 
guarantee.  The  guarantor  is  to  answer  for  the  solvency  of  the 
vendee,  and  to  pay  the  money  if  the  vendee  does  not ;  on  the  failure 
of  the  vendee,  he  is  to  stand  in  his  place,  and  to  make  his  default 
good."  In  the  American  Courts,  indeed,  it  has  been  held  that  the 
contract  of  a  factor  acting  under  the  terms  of  a  del  ci'edere  commis- 
sion is  not  within  the  Statute  of  Frauds :  Wolff  \.  Koppel  (2),  Swan 
V.  Ne»tnith  (3).  In  the  former  of  these  cases,  the  judgment  of  the 
Court,  delivered  by  Cowbn,  J.,  seems  founded  on  the  principle,  that 
the  factor  is  primarily  liable.  But  in  Smith's  Mercantile  Law, 
p.  416,  the  following  passage  seems  to  lay  down  the  true  rule :  '*  In 
a  word,  the  question  by  which  it  must  be  tested,  whether  a  contract 
be  or  be  not  within  the  statute,  is,  what  is  the  promise  ?  It  is  a 
promise  to  answer  for  the  debt,  default,  *or  miscarriage  of  another,  [  *51  ] 
for  which  that  other  remains  liable?  If  so,  it  must  be  in  writing." 
It  is  clear  that  the  purchaser  here  is  primarily  liable,  and  the 
defendants  were  liable  for  the  amount  of  this  debt  only  upon  their 
default.  The  point  therefore  seems  to  fall  precisely  within  the 
definitions  to  be  found  in  Morris  v.  Cka8by(l),  and  in  Smith's 
Mercantile  Law. 

Cowling,  contra : 

First,  as  to  the  meaning  of  the  contract  of  the  16th  May,  1848. 
It  should  be  construed  as  it  would  be  understood  by  mercantile 
men,  taking  into  consideration  the  subject-matter  of  the  bargain, 
and  the  circumstances  under  which  it  was  made.  By  the  bill  of 
lading,  the  cargo  was  shipped  "  free  on  board,"  that  is,  it  was  to 
become  the  absolute  property  of  the  vendees,  and  to  be  carried  at 
their  risk :  Cavasjee  v.  Thompson  (4).  What  had  become  of  the 
cargo  after  the  vessel  sailed,  was  unknown  to  the  contracting 
parties ;  but  both  were  aware  that  it  was  subject  to  perils  of  the 
seas,  and  that  the  shippers  had  endeavoured  to  protect  themselves 
against  loss  by  effecting  a  policy  for  the  full  value,  which  together 
with  the  bill  of  lading  and  charter-party  were  in  the  posses- 
sion of  the  shippers'  agent.    There  are  two  well-known  modes  of 

(1)  16  E.  E.  644  (4  M.  &  S.  674).  (3)  7  Pickering's  Eep.  220. 

(2)  6  Hiirs  New  York  Bep.  458.  (4)  70  E.  B.  27  (5  Moo.  P.  C.  169). 
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Couturier  sale  of  such  a  cargo,  namely,  "  afloat,"  which  is  the  present  case, 
Hastik.  which  includes  freight  and  insurance,  and  "to  arrive."  In  the 
former  case  the  purchaser  takes  upon  himself  all  risk  from  the 
moment  of  sale  at  the  least,  and,  it  is  submitted,  during  the  whole 
term  of  the  voyage ;  for  it  is  immaterial  to  him  whether  the  cargo 
was  in  existence  at  the  time  of,  or  prior  to,  the  contract,  if  after- 
wards lost.  Without  insurance,  he  would,  under  an  ordinary  sale, 
be  subject  to  the  loss,  if  the  cargo  remained  in  specie,  however 
much  sea-damaged  previously  to  the  purchase,  so  long  as  it  literally 
existed;  but  not  if  it  were  actually  destroyed  or  lost,  in  which 
[  •52  ]  latter  cases  the  vendor  must  bear  the  loss.  *This  would  leave  a 
divided  risk  between  vendor  and  purchaser  in  respect  of  the  part  of 
the  voyage  prior  to  the  sale,  which  would  be  an  unmerchantable 
mode  of  dealing.  The  vendor  having  taken  a  policy  to  protect 
himself  against  sea  risk,  as  far  as  practicable,  the  most  reasonable 
course  would  be,  that  the  purchaser  should  take  all  risks  prior  to 
the  purchase,  and  receive  the  policy  for  the  purpose  of  indemnify- 
ing himself  against  them.  It  would  protect  him  from  most  of  the 
risks  to  which  he  would  not  have  been  liable  without  it.  There- 
fore, the  fact  of  his  buying  the  policy  is  strong  evidence  that  he 
took  on  himself  all  sea  risks  from  the  time  of  the  vessel  sailing. 
The  language  of  the  bought  note  shows  that  the  purchaser  so 
intended,  and  mercantile  evidence  of  its  meaning  was  superfluous. 
The  term  "  cargo"  does  not  necessarily  imply  a  cargo  existing  at 
the  time  of  the  bargain,  but,  as  explained  by  the  context,  a  cargo  of 
fair  average  quality  when  shipped — thus  regarding  solely  its  con- 
dition at  the  time  of  shipment,  and  treating  as  immaterial  what 
might  afterwards  occur  to  depreciate  its  quality.  The  freight  and 
insurance  also  refer  to  the  time  of  sailing,  and  not  merely  to  that 
of  the  bargain.  Again,  the  payment  is  by  bill  at  short  date,  irre- 
spective of  delivery ;  so  that  the  purchaser  would  probably  have  to 
part  with  his  money  before  he  could  ascertain  whether  the  cargo 
existed.  Again,  the  payment  and  receipt  of  the  shipping  docu- 
ments are  to  be  contemporaneous  acts.  The  meaning  of  such  a 
transaction  can  only  be,  that  the  purchaser  is  to  stand  in  the  situa- 
tion of  the  vendor,  and  take  upon  himself  all  risk  from  the  time  of 
the  vessel  sailing,  looking  to  the  policy  for  indemnity.  The  use  of 
the  term  **  cargo "  is  no  guarantee  of  its  existence :  Com.  Dig. 
"Covenant"  (A  4).  If  the  vendee  had  paid  the  purchase  money, 
he  could  not  have  recovered  it  back,  since  the  consideration  did  not 
wholly  fail,  for  part  of  it  was  the  delivery  of  the  shipping  documents, 
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including  the  policy";  nor  could  he  have  alleged  that  the  payment    ConTORiEB 
was  made  under  a  mistake.     The  contract  *really  was  for  the  pur-      hastie. 
chase  of  those  documents,  and  the  chance  of  that  cargo  heing  in       [  *68  ] 
existence,  which  was  shipped  on  the  22nd  February.     The  contract 
was  not  defeated  by  the  sale  of  the  corn,  for  that  was  necessary  in 
order  to  prevent  further  loss.     If  the  captain,  instead  of  selling  it, 
liad  brought  it  home  in  a  rotten  state,  that  would  not  have  affected 
the  contract ;  then  how  can  a  sale  for  the  purchaser's  benefit  ? 

The  Court  then  said,  that  it  was  unnecessary  to  hear  any 
argument  on  the  other  points,  and  that  the  plaintiffs  were  clearly 
entitled  to  judgment  non  obstante  veredicto  on  the  sixth  plea. 

Cnr,  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parkb,  B.  (His  Lordship,  after  stating  that  the  following  was  the 
judgment  of  his  brother  Alderson  and  of  himself,  and  that 
the  Lord  Chief  Baron  differed  in  opinion  from  the  rest  of  the 
Court  upon  the  construction  of  the  contract,  and  therefore  the 
rule  would  be  absolute  for  a  new  trial,  with  liberty  for  the  defen- 
dants to  bring  the  case  before  a  court  of  error,  by  a  bill  of 
exceptions,  proceeded :) 

The  only  questions  now  to  be  disposed  of  are,  first,  what  is 
the  meaning  of  the  contract  made  between  the  defendants,  as 
agents  for  the  plaintiffs,  with  Callender ;  and  secondly,  whether 
the  defendants  are  liable  for  the  non-fulfilment  of  that  contract, 
by  reason  of  their  del  credere  commission,  there  being  no  guarantee 
in  writing. 

All  the  questions  asked  as  to  mercantile  usage  in  such  a  contract, 
which  were  rejected,  having  in  our  opinion  been  properly  rejected, 
and  that  which  was  answered,  namely,  as  to  the  meaning  of  ''  free 
on  board,"  throwing  no  light  upon  the  construction  of  the  instru- 
ment, we  must  look  to  the  words  of  the  contract  only,  in  order  to 
determine  its  meaning.  The  bought  note  inclosed  in  the  letter  of 
advice  by  the  defendants  to  the  plaintiffs  is  in  these  terms: 
♦"  Bought  of  Hastie  and  Hutchinson,  a  cargo  of  about  1,180,  say  [  ♦54  ] 
one  thousand  one  hundred  and  eighty  quarters  of  Indian  corn,  of 
fair  average  quality  when  shipped,  bill  of  lading  dated  27th  of 
February,  at  27«.  per  quarter,  free  on  board,  and  including  freight 
and  insurance,  to  a  safe  port  in  the  United  Kingdom,  vessel  calling 
at  Cork  or  Falmouth,  payment  at  two  months  from  this  date  upon 
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GouTUBiEB    handing  over  shipping  documents."     We  think  it  is  to  be  collected 
Habtik.      ^i'o°^  *hi8  document,  that  the  risk  was  to  be  the  purchaser's  from 
the  date  of  shipment. 

It  is  very  true,  that,  when  there  is  a  sale  of  a  specific  chattel 
(not  a  contract  to  sell  and  deliver  a  chattel  in  futuro),  there  is  an 
implied  undertaking  that  it  exists;  and  if  there  were  nothing  in 
this  case  but  a  bargain  and  sale  of  a  certain  cargo  on  the  15th  of 
May,  there  would  be  an  engagement  by  the  vendor,  or  a  condition, 
that  the  cargo  was  in  existence  at  that  time ;  but  in  this  case  there 
is  a  great  deal  more.  There  is  an  express  engagement  that  the 
cargo  was  shipped  on  the  27th  of  February :  no  express  engage- 
ment that  it  was  then,  at  the  time  of  the  contract,  on  board. 
There  is  an  express  engagement  that  the  cargo  was  of  average 
quality  when  shipped,  so  that  it  is  clear  that  the  purchaser  was  to 
run  the  risk  of  all  subsequent  deterioration  by  sea  damage  or  other- 
wise, for  which  he  was  to  be  indemnified  by  having  the  cargo  fully 
insured  ;  for  the  27«-  per  quarter  was  to  cover  not  merely  the  price, 
but  all  expenses  of  shipment,  freight,  and  of  insurance,  which 
means  insurance  to  the  full  amount ;  and  there  is  an  implied  con- 
tract, to  the  effect  that  the  insurances  are  sufficient,  by  the  vendor, 
and  that  insurance  was  clearly  to  be  for  the  benefit  of  the  pur- 
chaser, not  merely  to  protect  him  from  subsequent  losses,  but  from 
losses  prior  to  the  date  of  the  contract;  for  otherwise  he  would 
run  the  risk  of  intermediate  partial  damage,  without  any  chance 
of  indemnity  at  all.  If  then  the  damage  was  such  as  to  be 
covered  by  an  ordinary  policy,  for  instance,  if  the  ship  should 
[*55]  be  at  any  time  stranded  during  that  voyage,  the  *full  amount 
would  be  recoverable  on  the  ordinary  policy.  Now,  if  an  average 
loss  were  recoverable,  why  not  a  total  loss  ?  How  could  there  be, 
without  express  words,  an  assignment  of  the  benefit  of  the  policies 
to  the  vendee,  in  case  there  was  an  average  loss  only,  but  not  if  a 
total  loss  ?  They  are  surely  meant  to  be  assigned  for  all  purposes. 
Being  thus  entitled  to  have  the  cargo  if  it  existed,  and  a  full 
indemnity  by  the  policies  if  it  did  not,  the  purchaser  was  bound 
to  pay  the  stipulated  price  in  a  certain  time  after  the  bill  of  lading 
and  other  shipping  documents  were  handed  over.  We  think, 
therefore,  that  the  true  meaning  of  the  contract  was,  that  the 
purchaser  bought  the  cargo,  if  it  existed  at  the  date  of  the  contract ; 
but  if  it  had  been  damaged  or  lost,  he  bought  the  benefit  of  the 
insurance,  but  no  more. 

If,  indeed,   the  vendor,  before  the  date  of  the  contract,  had 
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simply  sold  to  another,   he  could  not  recover.     By  selling  the    Coutubieb 

cargo,  he  undertakes  that  the  vendee  shall  have  it  if  it  exists,  and      hastib. 

that  he  himself  had  not  before  sold  it  to  another.      Such  a  contract 

is  implied  in  every  assignment;   and  if  the  vendor  had,  at  the 

date  of  the  contract,  really  sold  to  another,  and  precluded  himself 

from  delivering  it  according  to  his  contract,  he  would  be  responsible. 

But  the  sale  in  this  case,  by  the  agent  of  the  plaintiffs,  was  not 

such  a  sale  as  to  defeat  the  contract.    It  was  rendered  necessary  in 

consequence  of  the  sea  damage,  and  was  made  merely  to  prevent 

the  loss  being  so  great  as  it  would  otherwise  have  necessarily  been. 

We  therefore  think  that  the  fifth  issue  should  be  found  for  the 

plaintiffs. 

The  other  and  only  remaining  point  is,  whether  the  defendants 
are  responsible  by  reason  of  their  charging  a  del  credere  com- 
mission, though  they  have  not  guaranteed  by  writing  signed  by 
themselves.  We  think  they  are.  Doubtless,  if  they  had  for  a 
per-centage  guaranteed  the  debt  owing,  or  performance  of  the 
contract  by  the  vendee,  being  totally  unconnected  with  the  sale, 
they  would  not  be  *liable  without  a  note  in  writing  signed  by  them ;  L  *^^  ] 
but  being  the  agents  to  negotiate  the  sale,  the  commission  is  paid  in 
respect  of  that  employment ;  a  higher  reward  is  paid  in  considera- 
tion of  their  taking  greater  care  in  sales  to  their  customers,  and 
precluding  all  question  whether  the  loss  arose  from  negligence  or 
not,  and  also  for  assuming  a  greater  share  of  responsibility  than 
ordinary  agents,  namely,  responsibility  for  the  solvency  and  per- 
formance of  their  contracts  by  their  vendees.  This  is  the  main 
object  of  the  reward  being  given  to  them;  and  though  it  may 
terminate  in  a  liability  to  pay  the  debt  of  another,  that  is  not  the 
immediate  object  for  which  the  consideration  is  given ;  and  the 
case  resembles  in  this  respect  those  of  Williams  v.  Leper  (i)  and 
Castling  v.  Aiiherti^z).  We  entirely  adopt  the  reasoning  of  an 
American  Judge  (Mr.  Justice  Cowbn),  in  a  very  able  judgment  on 
this  very  point  in  Wolff  v.  Koppel  (3).  *We  are  therefore  of  opinion,  [  'b?  ] 
that  the  rule  should  be  absolute  to  enter  a  verdict  for  the  plaintiffs 
on  all  the  issues. 

Hide  absolute, 

(1)3  Burr.  1806.  (3)  5  Hill,  N.  Y.  Rep.  458. 

(2^  2  East,  '6'2o. 
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IN  THE  EXCHEQUER  CHAMBER. 


(In  Ebbob  fbom  the  Godbt  of  Exchbqueb.) 
1853.         HASTIE  AND  Others  v.  COUTURIEK  and  Others  (1). 

Jhm  17,  25.  ^^  jj^  102—110  ;  S.  0.  22  L.  J.  Ex.  299;  17  Jur.  1127.) 

r  9  Kx   102  1 

'-  '  -*  Error  on  a  bill  of  exceptions,  as  allowed  by  the  Coart  of 
Exchequer  in  the  case  of  Couturier  v.  Hasiie  (3).  Tbe  bill  of 
exceptions  set  out  the  evidence,  and  contained  an  allegation  that 
the  meaning  of ''  free  on  board  "  is,  that  the  goods  are  on  board.  The 
bill  of  exceptions  also  stated,  that  the  Lord  Chief  Baron,  at  the 
trial  of  the  cause,  ruled  as  follows  (3) :  "  That  the  meaning  and 
construction  of  the  contract  with  A.  Callender  was,  that  A. 
Callender,  as  purchaser,  was  to  take  upon  himself  all  risk,  from  the 
time  of  the  shipment  of  the  corn  ;  that  the  purchaser  bought  the 
[  *103  ]  cargo,  if  it  existed  at  the  date  of  the  contract ;  but  that  if  *it  had 
been  damaged  or  lost,  he  bought  the  benefit  of  the  insurance,  but 
no  more  ;  and  that  by  selling  the  cargo  the  vendor  undertook  that 
the  vendee  should  have  it,  if  it  existed,  and  that  the  vendor  had  not 
sold  it  before  to  another.  And  the  Lord  Chief  Baron  then  further 
ruled  and  directed  the  jury,  that,  if  they  believed  the  evidence,  the 
sale  of  the  cargo  at  Tunis  by  the  agents  of  the  defendants  was  not 
such  a  sale  ns  to  defeat  the  contract,  and  that  it  was  rendered 
necessary  in  consequence  of  sea  damage,  and  was  made  merely  to 
prevent  the  loss  being  so  great  as  it  otherwise  would  necessarily 
have  been." 

The  case  was  argued  (4)  (June  17)  by 

Butt  (Bovill  with  him),  for  the  plaintiffs  in  error,  the  defendants 
below  : 

The  plain  and  literal  meaning  of  the  contract  is,  that  the  cargo 
was  in  existence,  and  capable  of  being  transferred  to  the  purchaser 
at  the  time  of  the  contract ;  and  that  for  the  price  he  was  to  have 
the  benefit  of  the  contract  for  freight,  and  the  security  of  the  policy 
of  insurance.  There  is  nothing  in  the  language  of  the  contract  to 
raise  any  implication  that  the  purchaser  bought  the  mere  chance  of 

(1)  Affirmed  iu II.  L., oil.  L.  C.  673.  opinion  was  and  is  in  opposition  to 

(2)  Hvpra,  p.  584  (8  Ex.  40).  tbis  ruling." 

(3)  His  liordsbip  appended  to  it  the  (4)  Before  Coleridge,  J.,  Maule.  J., 
following  memorandum :  **  I  have  Cresswell,  J.,  Wightman,  J.,  "NVil- 
sigued  this  bill  of  exceptions  as  the  liams,  J.,  Talfouixl,  J.,  and  Ci'omp- 
i-uling  of   the  Court,  but  my  own  ton,  J. 
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the  cargo  being  in  existence.  Suppose  the  cargo  had  been  totally  Habtib 
destroyed  by  the  vendor  before  the  time  of  the  contract,  would  the  coutubibb. 
vendee  have  been  liable?  There  is  no  substantial  difference 
between  that  case  and  a  sale,  as  in  this  case,  by  an  agent  in 
consequence  of  the  cargo  being  damaged.  Had  the  intention  been 
that  the  vendee  should  purchase  the  cargo,  if  it  existed,  but,  if 
damaged  or  lost,  only  the  benefit  of  the  insurance,  it  would  have 
been  easy  to  have  said  so.  The  construction  of  the  other  side 
would  import  into  the  contract  the  words  "  the  cargo  to  be  at  the 
risk  of  the  purchaser  from  the  time  of  *the  shipping  thereof."  One  [  *1^  ] 
of  the  grounds  upon  which  the  judgment  of  the  Court  below 
proceeded  was,  that  the  purchaser  was  to  be  indemnified  by  having 
the  cargo  fully  insured;  but  that  is  erroneous;  for,  if  there  had 
been  an  absolute  total  loss,  he  would  have  had  no  remedy  under  the 
policy.  If  the  vendor  had  himself  sold  the  cargo  at  Tunis,  accord- 
ing to  the  judgment  of  the  Court  below,  he  could  not  have  recovered ; 
and  it  can  make  no  difference  that  the  sale  was  rendered  necessary 
by  sea  damage.  The  interpretation  put  on  the  words  ''  free  on 
board,'*  is  not  warranted  by  the  case  of  Cotvaajee  v.  Tliompson  (!)• 
There  the  purchaser  had  paid  for  the  goods,  and  the  ship  was  in 
effect  his  warehouse.  Where  a  vendee  has  paid  the  purchase- 
money  upon  the  sale  of  a  specific  article,  which  was  not  in  existence 
at  the  time  of  the  contract,  he  may  recover  back  the  money,  as 
upon  a  failure  of  consideration :  Strickland  v.  Tuitier  (2) ;  for,  in 
every  bargain  and  sale  of  a  chattel,  there  is  an  implied  undertaking 
that  it  exists  as  such,  though  none  as  to  its  condition  at  that  time : 
Ban*  V.  Oibson  (3), 

Cowling  J  for  the  defendant  in  error : 

In  order  to  ascertain  the  true  construction  of  the  contract,  it  is 
necessary  to  advert  to  the  situation  of  the  contracting  parties. 
They  were  aware  that  the  cargo  had  been  shipped  **  free  on 
board  *'  at  Salonica,  on  the  22nd  of  February.  They  also  knew, 
that  from  that  time  nothing  had  been  heard  of  the  vessel  or  cargo ; 
that  the  vendors  had  endeavoured  to  protect  themselves  against  the 
perils  of  the  seas  by  insurance  for  the  full  value ;  and  that  their 
agents  were  in  possession  of  the  shipping  documents.  They  must 
also  have  known,  that  such  a  policy  would  not  afford  indemnity 
against  every  kind  of  loss,  and  that,  if  a  purchaser  wished  for  such 

(1)  70  R.  E.  27  (5  Moo.  P.  C.  165).      (3)  49  R.  R.  650  (3  M.  &  W.  390). 

(2)  86  R.  R.  619  (7  Ex.  20S). 


600  1863.    EX.  CH.    9  EX.  104—106.  [b.b. 

Hastib  a  security,  there  was  a  well-known  mode  of  effecting  *it,  viz.  by  sale 
CouTrrBiBB.  "  to  arrive ; "  in  which  case  the  vendor  takes  upon  himself  all  risk : 
[  *106  ]  Johnson  v.  Macdonald  (1).  On  that  account,  a  sale  "  to  arrive  "  is 
always  on  the  highest  terms.  It  might  be,  that  such  a  mode  of 
sale  did  not  suit  either  party  ;  inasmuch  as  the  purchaser  did  not 
wish  to  pay  the  higher  price,  nor  the  vendor  to  incur  the  additional 
risk.  Under  such  circumstances,  they  would  naturally  adopt  a 
course  like  the  present,  in  which  the  risk  of  the  voyage  would  be  on 
the  purchaser,  who,  by  thus  buying  the  adventure,  obtains  the 
cargo  at  a  less  price  than  if  he  bought  it  upon  the  terms  "  to 
arrive."  Consequently,  they  treat  the  contract  as  if  made  on  the 
day  of  shipment,  and  insert  in  the  bought  note  that  the  corn  was 
"free  on  board,  and  of  fair  average  quality  when  shipped."  In 
Coivasjee  v.  Thompson  (2),  it  was  proved  that  **  according  to  the 
usage  and  custom  of  merchants  in  London,  where  goods  are  sold  to 
be  delivered  free  on  board  a  ship,  it  is  part  of  the  seller's  duty 
under  the  contract  to  ship  them ;  but  that,  in  such  cases,  the  buyer, 
at  whose  risk  they  are  from  the  time  of  shipment,  is  considered  to 
be  the  shipper."  And,  in  a  note  to  Johnston  v.  Ushorne  (3),  the 
term  "  free  on  board  "  is  explained  to  mean,  that  the  shipper,  from 
the  time  of  the  shipment,  is  free  from  all  risk.  The  purchaser, 
therefore,  took  upon  himself  all  the  risk,  and  also  bought  the 
benefit  of  insurance,  not  from  the  time  of  the  contract  but  from  the 
time  of  shipment. 

(Crbsswbll,  J. :  If  the  subject-matter  of  the  contract  was  in 
existence,  the  policy  would  pass  as  incident  to  it ;  but  if  it  did  not 
exist,  there  was  nothing  on  which  the  policy  could  operate.) 

The  purchaser  evidently  intended  to  buy  the  risk  of  the  cargo  being 
in  existence,  for  he  bought  the  only  mode  of  protecting  himself 
against  loss,  so  far  as  the  policy  could  afford  it.  If  the  cargo  had 
existed,  though  so  much  damaged  as  to  be  worthless,  the  purchaser 
[•106  ]  would  *have  been  bound  to  pay  for  it.  The  terms  of  payment  are 
substantially  a  payment  in  cash  on  receipt  of  the  shipping  docu- 
ments, and  would  most  probably  take  place  before  the  arrival  of 
the  cargo.  The  consideration  has  not  wholly  failed,  because  the 
purchaser  has  got  the  shipping  documents  and  the  policy  of 
insurance.    It  can  make  no  difference,  that  the  policy  affords  the 

(1)  60  R.  E.  838  (9  M.  &  W.  600).  (3)  52  E.  E.  445  (3  P.  &  D.  238). 

(2)  70  E.  E.  27  (5  Moo.  P.  C.  165). 
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purchaser  an  indemnity  against  a  partial  but  not  against  a  total       Hastib 

loss.     It  is  not  disputed  that  Strickland  v.  Turner  (i)  and  Barr  v.    oooturibb. 

Oihson  (2)  were  correctly  decided,  but  they  do  not  govern  this  case; 

for  here  the  question  is,  what  was  the  thing  sold — did  the  purchaser 

stipulate  for  a  cargo  then  in  existence,  or  did  he  merely  buy  the 

adventure  ? 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J.  (After  stating  the  pleadings  and  evidence  his  Lord- 
ship proceeded) : 
The  case  was  originally  tried  before  Martin,  B.,  who,  in  directing 
the  jury,  ruled  that  the  contract  imported  that,  at  the  time  of  the 
sale,  the  corn  was  in  existence  as  such,  and  capable  of  delivery, 
and  a  verdict  was  found  for  the  defendants,  the  plaintiffs  having 
leave  to  move  to  enter  a  verdict  in  their  favour  on  all  the  issues 
except  those  on  the  fifth  and  sixth  pleas,  and  on  those  pleas  for 
judgment  non  obstante  veredicto.  The  case  was  argued  before  the 
Lord  Chief  Baron  and  Barons  Parke  and  Alderson.  The  Lord 
Chief  Baron  agreed  in  the  opinion  expressed  by  Martin,  B.,  at 
Nisi  Prius ;  but  the  other  learned  Barons  differed  from  him,  and 
made  the  rule  absolute ;  whereupon  it  was  agreed  that  the  question 
should  be  brought  before  this  Court  on  a  bill  of  exceptions,  as  if  the 
Lord  Chief  Baron  had  directed  the  jury  in  conformity  with  the 
opinion  of  Barons  Parke  and  Alderson.  The  case  *therefore  comes  [  *107  ] 
before  us  without  any  great  preponderance  of  authority  in  favour 
of  the  defendants  in  error.  Nor  do  we  find  in  the  arguments  of 
counsel,  or  in  the  judgment  of  the  Court  below,  any  case  referred 
to  upon  which  that  judgment  was  founded.  It  turned  entirely  on 
the  meaning  of  the  contract  made  between  the  parties,  which  was 
in  these  terms  :  "  Bought  of  Hastie  and  Hutchinson  a  cargo  of  about 
1,180  quarters  of  Salonica  Indian  corn  of  fair  average  quality  when 
shipped  per  the  Kezia  Page,  Captain  Page,  from  Salonica,  bill  of 
lading  dated  the  22nd  of  February,  at  27«.  per  quarter,  free  on 
board,  and  including  freight  and  insurance  to  a  safe  port  in  the 
United  Kingdom,  the  vessel  calling  at  Cork  or  Falmouth  for  orders, 
measure  to  be  calculated  as  customary,  payment  at  two  months 
from  this  date,  or  in  cash,  less  discount  at  the  rate  of  61.  per  cent, 
per  annum  for  the  unexpired  time  upon  handing  shipping  docu- 
ments."    An  attempt  was  made    to   explain   this  document  by 

(1)  86  B.  E.  619  (7  Ex.  208).  (2)  49  R.  E.  6o0  (3  M.  &  W.  390). 
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Hastib  evidence,  but  failed.  There  is,  indeed,  an  expression  in  the  bill  of 
CouTUBiBB.  exceptions,  "  that  the  meaning  of  *  free  on  board  *  is,  that  the  goods 
are  on  board,'*  which,  taken  literally,  may  import  that  they  are  on 
board  at  the  time  when  the  words  are  used ;  but  it  was  not 
contended  for  the  plaintiffs  in  error  that  such  is  the  true  meaning. 
The  case,  therefore,  is  not  affected  by  that  statement,  and  the 
question  depends  upon  the  words  of  the  contract,  unexplained  by 
any  evidence. 

For  the  plaintiffs  in  error  it  was  contended,  that  the  parties 
plainly  contracted  for  the  sale  and  purchase  of  goods,  that  the  price 
to  be  paid  was  for  goods,  and  that  for  the  price  the  purchaser  was 
to  have  the  benefit  of  a  contract  to  carry  them  and  a  policy  of 
insurance ;  that  a  vendor  of  goods  undertakes  that  they  exist,  and 
that  they  are  capable  of  being  transferred,  although  he  may  not 
stipulate  for  their  condition ;  and  that  as  the  goods  in  question  had 
been  sold  and  delivered  to  other  parties  before  the  contract  in 
[  ♦108  ]  question  was  made,  there  was  nothing  on  which  *it  could  operate  ; 
and  Barr  v.  Gibson  (i)  and  Strickland  v.  Turner  (2)  were  cited. 

On  the  other  hand  it  was  argued,  that  this  was  not  a  mere 
contract  for  the  sale  of  an  ascertained  cargo,  but  that  the  purchaser 
bought  the  adventure,  and  took  upon  himself  all  risks  from  the 
shipment  of  the  cargo.  It  was  said  that  the  mention  of  the  condi- 
tion of  the  cargo  at  the  time  of  shipment  was  a  proof  of  the 
intention  of  the  parties  that  the  buyer  should  take  all  risks  from 
that  time ;  that  its  condition  at  the  time  of  sale,  or  the  fact  of  its 
existence,  could  not  then  be  ascertained,  and  therefore  the  purchaser 
must  be  supposed  to  have  taken  the  risks ;  that  if  it  had  existed, 
however  much  deteriorated,  the  purchaser  must  have  taken  it, 
although  the  loss  had  been  all  but  total,  and  therefore  there  was 
no  reason  for  excluding  total  loss  from  the  risks  that  he  was  to 
bear ;  that  if  it  had  ceased  to  exist  the  consideration  would  not 
fail,  for  the  purchaser  would  have  the  shipping  documents.  It 
was  further  argued  that  the  stipulation  for  payment,  which  would 
probably  have  to  be  made  before  the  arrival  of  the  cargo,  indicated 
an  intention  that  the  purchaser  was  in  all  events  to  pay  for  it,  on 
account  of  the  inconvenience  that  would  ensue  if  he  might  have  to 
reclaim  the  money  back.  It  was  not  disputed  that  the  cases  of 
Barr  v.  Gibson  (l)  and  Strickland  v.  Turner  (2)  were  well  decided. 

It  appears  to  us  that  the  contract  in  question  was  for  the  sale  of 
a  cargo  supposed  to  exist,  and  to  be  capable  of  transfer,  and  that, 
(1)  -19  E.  R.  650  (3  M.  &  W.  390).  (2)  86  B.  E.  619  (7  Ex.  208). 
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inasmuch  as  it  had  been  sold  and  delivered  to  others  by  the  captain       Hastib 

before  the  contract  in  question  was  made,  the  plaintiffs  cannot    couturier. 

recover  in  this  action.    With  regard  to  the  description  of  the  cargo 

as  **  of  fair  average  quality  when  shipped,"  we  think  that,  if  those 

words  had  not  been  introduced,  it  must  have  been  held  that  the 

purchaser  of  a  cargo  on  a  voyage  would  take  *upon  himself  the       [  *109  ] 

chance  of  what  its  condition  at  the  time  of  purchase  might  be,  and 

that  this  clause  was  introduced  for  his  benefit,  by  enabling  him  to 

object,  if  the  fact  were  so,  that  the  cargo  was  bad  when  shipped. 

If,  in  Barr  v.  Gibson,  there  had  been  a  stipulation  that  the  ship, 

when  she  sailed  on  the  voyage  during  which  she  was  sold,  was 

seaworthy,  that  would  not  have  made  the  purchaser  liable,  if  a 

total  loss  had  occurred  before  the  contract  was  entered  into.     It 

has  been  said,  that  if  the  loss  had  been  all  but  total,  if  the  cargo 

had  become  all  but  worthless,  yet,  if   it   existed   in   specie,    the 

purchaser  must  unquestionably  have  been  bound,  and  therefore 

there  is  no  reason  for  holding  that  he  was  not  also  to  take  the  risk 

of  a  total  loss.     The  same  argument  would  have  applied  in  Strick- 

land  V.  Turner.     If  the  annuitant,  at  the  time  of  the  sale  of  the 

annuity,  had  been    in  extremis,  and  had  died  the  next  hour,  the 

purchaser  would  have  been  bound  and  could  not  have  recovered  the 

purchase-money,   but  was  held  to  be  so  entitled,  the  annuitant 

having  died  before  the  sale.     Again,  it  has  been  supposed  that 

there  is  an  inconsistency  in  saying  that,  if  the  cargo  had  sustained 

sea-damage,  constituting  an  average  loss  covered  by  the  policy,  it 

would  pass  to  the  purchaser  so  as  to  secure  to  him  an  indemnity, 

but  would  not  pass  in  the  event  of  a  total  loss.    This  seems  to 

depend  upon  the  same  point,  and  not  to  be  attended  with  any  real 

difficulty. 

If  the  contract  for  sale  of  the  cargo  was  valid,  the  shipping 
documents  would  pass  as  accessories  to  it ;  but  if,  in  consequence 
of  the  previous  sale  of  the  cargo,  the  contract  failed  as  to  the 
principal  subject-matter  of  it,  the  shipping  documents  would  not 
pass.  Although  we  cannot  find  any  decision  in  point,  there  is  a 
case  of  Sutherland  v.  Pratt  (i),  where  this  subject  was  mentioned. 
In  that  case,  the  plaintiff  had  bought  goods  on  a  voyage,  and 
effected  an  *in8urance,  lost  or  not  lost.  They  had  sustained  sea  [  Mio  ] 
damage  before  the  sale,  and  the  purchaser  sued  on  the  policy.  The 
underwriters  pleaded  that  the  goods  were  damaged  before  the 
plaintiff  had  acquired  any  interest  in  them.  On  demurrer,  it  was 
(1)  63  E.  R  606  (11  M.  &  W.  296). 
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Hastib      held  that  the  plea  was  bad;  but  the  very   learned  counsel  who 

Couturier,    argued  for  the  plaintiff  admitted,  in  answer  to  a  question  put  by 

Parke,  B.,  that,  if  the  goods   had   been  totally  lost  before  his 

contract  of  purchase  was  made,  there  would   not  have  been  an 

insurable  interest,  as  a  person  cannot  buy  a  thing  that  has  been 

totally  lost. 

For  these  reasons,  it  appears  to  us  that  the  basis  of  the  contract 

in  this  case  was  the  sale  and  purchase  of  goods,  and  that  all  the 

other  terms  in  the  bought  note  were  dependent  upon  that,  and  that 

we  cannot  give  to  it  the  effect  of  a  contract  for  goods  lost  or  not  lost. 

The  consequence  is,  that  the  judgment  of  the  Court  below  must  be 

reversed,  and  entered  for   the    plaintiffs    in  error  according  to 

arrangement  between  the  parties. 

Judgment  reversed. 


26. 


[HI] 


SIR  HENRY  EDWARD  BUNBURY,  Bart. 

FULLER  (I). 

(9  Ex.  111—141 ;  S.  C.  23  L.  J.  Ex.  29.) 


V.    PHILIP 


In  debt  on  the  2  &  3  Edw.  YI.  c.  13(2),  for  not  setting  out  tithe,  it 
appeai'ed  that  the  plaintiff  was  impropriate  rector  of,  and  the  defendant  the 
occupier  of  thirty  acres  of  fen-land  in  the  parish  of  M.  In  the  47  Geo.  III., 
an  Act  of  Parliament  passed  for  inclosing  lands  in  that  parish.  In  pur- 
suance of  this  Act,  the  Commissioners  allotted  to  B.  (the  plaintiff's  ancestor) 
'*  in  lieu  of  all  the  tithes  arising  within  M.,''  three  pieces  of  ground  in  the 
award  particularly  described,  and  drawn  upon  the  plan  thereto  annexed, 
containing  about  176  acres.  B.  entered  upon  the  allotment,  and  continued 
seised  in  fee  thereof  until  his  death,  when  it  vested  in  the  plaintiff.  The 
defendant's  land  was  not  drawn  on  the  plan.  In  the  year  1840,  an  assistant 
Tithe  Commissioner  was  appointed  to  commute  the  tithe  of  M.,  on  which 
occasion  the  defendant  claimed  an  exemption  from  tithe  in  respect  of  his 
land,  by  reason  of  the  47  Geo.  ILL,  and  award  under  it.  The  Commissioner 
decided,  that  the  defendant's  land  was  not  exempt.  For  twenty  years, 
from  1828  to  1847  inclusive,  the  defendant  had  either  set  out  or  compounded 
for  the  tithe  of  his  land;  but  from  1816  until  1828  he  had  paid  tithe.  Out 
of  16,000  acres  of  which  the  parish  consisted,  9,700  were  fen-land,  and  from 
lands  of  that  description  (other  than  the  defendant's)  the  plaintiff  had,  from 
the  year  1832,  continually  until  the  commencement  of  this  suit,  received 
tithe  either  in  kind  or  a  composition :  Held,  first,  upon  the  construction  of 
the  47  Geo.  III.,  that  that  Act,  and  the  award  under  it,  did  not  conclusively 
show  that  the  defendant's  land  was  exonerated  from  tithe. 

Secondly,  that  the  decision  of  the  assistant  Tithe  Commissioner  was  not 
final  and  conclusive ;  and  that  if,  upon  inquiry  in  a  superior  Court,  he 


(1)  The  principle  ot  the  decision  on 
the  second  point,  approved  by  the 
Judicial  Committee  in  Colonial  Bank 
of  Australia  v.  Willan  (1874)  L.  E. 
5  l\  C.  417,  43  L.  J.  P.  C.  39;  dis- 


tinguished in  Ex  parte  Wake  (1883) 
11  Q.  B.  D.  291. -J.  G.  P. 

(2)  Repealed  (subject  to  savings)  by 
Statute  Law  Revision  Act,  1887. — 
J.  G.  P. 
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should  be  found  to  have  been  coiTect  in  deteimiuiug  that  the  tithe  of  the      Bunbury 
land  in  question  had  not  been  commuted  or  extinguished  under  the  «• 

47  Geo.  III.,  then  his  proceedings  would,  by  the  45th  section  of  the  Tithe  Follbr. 
Commutation  Act,  be  conclusive,  subject  only  to  the  qualificatious  arising 
out  of  the  46th  (1) ;  but  if  thiit  inquiry  should  terminate  in  sustaining  the 
award,  then  all  that  he  had  done  would  be  cortnn  tion  jmJice,  the  90th 
section  of  that  Act  having  excepted  from  the  jurisdiction  of  the  Commis- 
sioners the  case  of  lands  the  tithes  whereof  have  been  already  commuted  or 
extinguished  under  any  Act  of  Parliament  theretofore  made. 

Thirdly,  that  the  twenty  years  perception  of  tithes  was  not  conclusive 
evidence  of  the  plaintiffs  right  to  them,  the  3  &  4  Will.  IV.  c.  27,  having 
no  application  to  a  case  like  the  present. 

Ebbor  on  a  bill  of  exceptions.  The  first  count  of  the  declaration 
was  in  debt  by  the  plaintiff,  as  impropriator,  *on  the  statute  2  &  8  [  '112  ] 
Edw.  VI.  c.  18,  for  not  setting  out  tithe  of  hay  arising  in  the  year 
1848  from  certain  land  in  the  occupation  of  the  defendant,  and 
situate  in  the  parish  of  Mildenhall,  in  the  county  of  Suffolk.  The 
second  was  a  similar  count  in  respect  of  the  tithe  of  corn  and  grain 
arising  in  the  year  1850.  There  was  also  an  indehitahis  count  for 
tithes  bargained  and  sold. 

Pleas — to  first  and  second  counts,  Not  guilty  (by  statute) ;  to  the 
third  count.  Never  indebted,  upon  which  issues  were  joined. 

The  cause  was  tried  before  Erie,  J.,  at  the  Suffolk  Spring  Assizes, 
1851,  when  a  verdict  was  found  for  the  defendant  on  all  the  issues. 
The  material  facts,  stated  in  the  bill  of  exceptions  to  have  been 
proved  by  the  plaintiff  in  support  of  the  first  and  second  issues,  are 
as  follows :  The  defendant  had  been,  since  the  year  1816,  continually, 
up  to  the  commencement  of  the  suit,  and  then  was,  the  owner 
and  occupier  of  the  land  in  the  first  and  second  counts  mentioned, 
which  land  consisted  of  a  field  or  close  containing  twenty-nine  acres, 
two  roods,  and  thirty-one  perches  of  arable  land,  and  was  fen-land, 
situate  in  the  parish  of  Mildenhall,  in  the  county  of  Suffolk.  The 
said  field  or  close  of  land  was  and  is  drawn  upon  a  map  of  the 
parish  of  Mildenhall,  known  by  the  name  of  the  **  Parish  Map," 
and  is  numbered  "  1 18  "  upon  the  map.  The  plaintiff  also  gave  in 
evidence  an  oflSce  copy  of  so  much  as  related  to  the  Abbey  of  Bury 
St.  Edmund's,  and  to  the  parish  of  Mildenhall,  of  a  certain  survey 
and  valuation  of  spiritual  benefices  made  under  the  26  Hen.  YIII. 
c.  8 ;  from  which  it  appeared,  that,  before  the  passing  of  the 
81  Hen.  VIII.  c.  18,  the  rectory  and  the  manor,  and  certain  lands 
within  *the  parish  of  Mildenhall,  formed  part  of  the  possessions  of      [  •i^s  ] 

(1)  These  sections  of  the  Tithe  Com-  to  tithes  not  commuted)  by  53  &.  64 
mutation  Act  were  repealed  (except  as      Vict.  c.  33. 
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BuNBURY  the  abbey  or  monastery  of  Bury  St.  Edmund's,  in  the  county  of 
FuLLEB.  Suffolk  ;  and  that  the  said  abbey  or  monastery  had,  before  the  dis- 
solution thereof,  in  lands,  tenements,  rents,  tithes,  portions,  and 
other  hereditaments,  above  the  clear  yearly  value  of  200i.  The 
plaintiff  also  gave  in  evidence  certain  deeds  and  documents,  from 
which  it  appeared  that  Sir  Thomas  Hanmer,  Bart.,  in  his  lifetime 
and  at  the  time  of  his  death,  was  seised  of  certain  parcels  of  tithes 
in  the  parish  of  Mildenhall,  subject  to  such  outstanding  terms  of 
years  as  might  affect  the  same.  The  bill  of  exceptions  then  stated 
that  Sir  Thomas  Hanmer  devised  his  estates  to  Sir  William  Bunbury 
in  fee  simple  ;  that  Sir  William  Bunbui-y  devised  his  estates  to  Sir 
Thomas  Charles  Bunbury  in  fee  simple;  and  that  Sir  Thomas 
Charles  Bunbury  devised  his  estates  to  trustees  to  the  use  of  Henry 
William  Bunbury  for  life,  remainder  to  the  use  of  the  plaintiff 
for  life.  And  thereupon  the  counsel  for  the  defendant  admitted 
that  Henry  William  Bunbury  died  in  the  year  1811 ;  and  that 
Sir  Thomas  Charles  Bunbury  died  in  the  year  1821 ;  and  that  the 
plaintiff,  by  virtue  of  the  devise  aforesaid,  then  entered  into  the 
rents  and  profits  of  the  estates  so  devised  to  him,  and  was  at  the 
commencement  of  this  suit  in  the  possession  or  in  the  receipt  of  the 
rents  and  profits  of  the  above-mentioned  real  estate,  and  in  the 
receipt  of  tithes  arising  from  divers  fen  and  other  lands  in  the 
parish.  The  counsel  for  the  defendant  also  admitted,  that,  for  and 
during  the  full  period  of  twenty  years,  that  is  to  say,  from  the  year 
1828  up  to  and  until  the  year  1817,  both  inclusive,  and  in  each  and 
every  year  during  the  said  twenty  years,  either  the  defendant  set 
out,  and  the  plaintiff  took  in  kind,  the  tithes  of  corn,  grain,  and  hay, 
yearly  arising,  growing,  and  renewing  in,  upon,  and  from  the 
defendant's  land,  in  the  declaration  mentioned,  and  numbered  118 
[  •111  ]  in  the  parish  *map,  or  the  defendant  paid  the  plaintiff,  and  the 
plaintiff  took  and  received  from  the  defendant,  a  composition  for 
such  tithe.  The  counsel  for  the  plaintiff  then  admitted,  that  for 
twelve  years  next  before  the  year  1828,  that  is  to  say,  from  the  year 
1816,  when  the  defendant  first  became  owner  and  occupier  of  the 
land,  to  the  year  1827,  both  inclusive,  no  tithe  had  been  taken,  or 
compensation  in  lieu  of  tithe  paid,  from  or  in  respect  of  the  defen- 
dant's land,  although  during  all  those  years  the  defendant's  land 
had  produced  corn,  grain,  or  hay.  The  plaintiff  further  proved, 
that,  since  the  year  1832,  continually  up  to  and  until  the  commence- 
ment of  this  suit,  the  plaintiff  had  yearly  and  every  year  either 
taken  in  kind  tithes  of  corn,  grain,  and  hay  from  certain  lands, 
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other  than  those  of  the  defendant,  situated  in  that  part  of  the  parish  Bcnbuby 
of  Mildenhall,  known  by  the  name  of  Mildenhall  Fen,  and  near  to  follbb. 
the  land  of  the  defendant,  numbered  118  on  the  parish  map,  or  had 
received  a  composition  in  money  in  lieu  of  such  tithes  from  the 
occupiers  of  the  said  lands  respectively.  The  bill  of  exceptions 
then  stated,  that  by  deed-poll  of  the  6th  of  January,  1840,  sealed 
with  the  official  seal  of  the  Tithe  Commissioners  for  England  and 
Wales,  J.  M.  Herbert  was  appointed  assistant  Tithe  Commissioner 
for  the  special  purpose  of  awarding  the  sum  to  be  paid  by  way  of 
rent-charge  in  lieu  of  the  tithes  of  the  parish  of  Mildenhall.  The 
plaintiff  further  proved  that  J.  M.  Herbert,  by  virtue  of  his  said 
appointment,  and  pursuant  to  the  provisions  of  the  Act  for  the 
Commutation  of  Tithes  in  England  and  Wales,  on  the  26th  of  May, 
1840,  and  on  divers  other  days  between  that  day  and  the  80th  of 
December,  1841,  held  divers  meetings  in  Mildenhall  aforesaid,  for 
the  purpose  of  hearing  and  determining  (amongst  other  things) 
divers  questions  and  diflferences  which  had  arisen  between  the 
plaintiff  on  the  one  part,  and  the  defendant  and  divers  other  land- 
owners in  the  parish  of  Mildenhall  on  the  other  *part,  concerning  [  *ii5  i 
certain  claims  of  exemption  from,  and  non-liability  to,  the  payment 
of  tithes  in  respect  of  divers  lands  within  the  said  parish,  whereby 
the  making  by  the  said  J.  M.  Herbert  of  his  award  of  the  sum  to  be 
paid  by  way  of  rent-charge  in  lieu  of  the  tithes  of  the  parish  of 
Mildenhall  was  tendered;  and  at  the  said  meetings  the  plaintiff 
appeared  by  his  counsel  and  attorney,  and  the  defendant  appeared 
in  person  and  also  by  his  attorney,  before  the  said  J.  M.  Herbert,  so 
.  being  such  assistant  Commissioner ;  and  the  defendant  at  one  of 
such  meetings  submitted  to  and  laid  before  the  said  Commissioner 
a  certain  claim  in  writing  for  the  exemption  from  tithes  of  divers 
lands  belonging  to  the  defendant,  situated  in  the  parish  of  Mildenhall. 
(The  claim  was  then  set  out,  and  included  the  land  in  question.) 
And  at  one  of  the  said  meetings  the  attorney  for  the  defendant,  and 
in  his  presence  and  hearing,  claimed  and  asserted  by  word  of  mouth 
to  and  before  the  said  J.  M.  Herbert,  that  the  several  lands  of  the 
defendant  in  the  said  claim  set  forth  were  exempt  from  tithe,  either 
under  and  by  virtue  of  the  Mildenhall  Inclosure  Act  and  the  award 
of  the  Commissioners  therein  named,  made  in  pursuance  thereof,  or 
because  the  defendant's  lands  were  part  and  parcel  of  lands  the 
tithes  whereof  were  excepted  and  reserved  in  an  indenture  of  release, 
dated  the  24th  of  June,  1726  ;  and  which  claims  of  exemption  were 
resisted  and  denied  before  the  said  J.  M.  Herbert  by  the  plaintiff's 
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BuNBUBT  counsel.  Further,  the  plaintifif  gave  in  evidence  a  certain  decision 
Fuller.  ^^  writing  of  J.  M.  Herbert,  dated  the  30th  of  December,  1841,  with 
four  schedules  thereunto  annexed,  which  said  decision  was  signed  by 
J.  M.  Herbert  with  his  name  at  the  foot  thereof,  and  was  published 
by  him  on  the  day  and  year  last  aforesaid  ;  and  in  and  by  which 
said  decision  and  schedules  J.  M.  Herbert  decided  that  the  defen- 
dant's land  in  the  declaration  mentioned  was  not  exempt  or  exone- 
[  *ii<J]  rated  from  *tithe  or  from  the  payment  thereof  in  or  by  any  of  the 
ways  or  means  mentioned  in  the  said  decision,  in  or  by  which  the 
defendant  so  claimed  the  same  to  be  so  exempt  or  exonerated  aa 
aforesaid.  But  no  evidence  was  adduced  by  the  plaintiff  to  show, 
nor  was  it  proved,  that  any  further  proceedings  had  been  taken  by 
the  Tithe  Commissioners  for  England  and  Wales  towards  the  com- 
mutation of  the  tithes  of  the  parish,  or  that  the  Commissioners  had 
confirmed  the  said  decision  under  their  hands  and  seals,  or  in  any 
other  manner.  The  bill  of  exceptions  then  proceeded  to  state  that 
the  annual  value  of  the  tithes  of  the  defendant's  land  was  less  than 
20Z.  a  year,  and  that  the  defendant's  counsel  admitted  that  the 
defendant  had  not  set  out  tithes  of  hay  or  corn  in  the  years  1848 
and  1850.  The  defendant's  counsel  also  admitted  that  the  parish  of 
Mildenhall  contains  about  16,000  acres  of  land,  and  that  of  such 
16,000  acres  about  9,700  acres  are  fen-land,  of  which  9,700  acres 
the  land  of  the  defendant  forms  part. 

The  defendant,  in  answer,  gave  in  evidence  a  certain  Act  of 
Parliament,  passed  in  the  47  Geo.  III.,  intituled  "  An  Act  for  inclos- 
ing lands  in  the  parish  of  Mildenhall,  in  the  county  of  Suffolk,"  and 
the  award,  under  the  hands  and  seals  of  the  Commissioners  named . 
in  and  appointed  by  the  said  Act  (i),  dated  the  Ist  of  May,  1812, 
with  the  schedule  and  map  or  plan,  with  the  reference  thereon 
written,  to  the  award  annexed,  and  in  and  by  which  said  award  the 
Commissioners  state  {^)  that  they  did  (amongst  other  allotments 
thereby  made)  set  out  and  allot  unto  and  for  the  said  Sir  Thomas 
Charles  Bunbury,  in  lieu  of  and  as  a  composition  for  all  the  tithes 
arising  and  growing  and  renewing  within  Mildenhall  aforesaid,  and 
[  •117  ]  due  unto  the  said  Sir  *Thomas  Charles  Bimbury,  three  several 
pieces  or  parcels  of  ground  in  the  award  particularly  described,  and 
in  and  upon  the  said  plan  thereunto  annexed,  laid  down,  delineated, 

(1)  It  was  also  stated   as  another  evidence  upon  the  issues  aforesaid; 

ground  of  exception  to  the  ruling  of  but  the  point  was  not  argued, 

the  learned  Judge,  that  neither  this  (2)  Postf  p.  613,  n. 
Act  nor  the  award  were  admissible  in 
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and  numbered,  and  containing  in  the  whole  about  176  acres  of  Bunbuby 
land.  And  upon  the  defendant's  counsel  tendering  proof  thereof,  fulleb. 
the  plaintiff's  counsel  admitted  that,  after  the  making  of  the  said 
award,  Sir  Thomas  Charles  Bunbury  entered  into  and  upon  the 
allotment  of  176  acres  in  the  award  mentioned,  and  therein  stated 
to  have  been  made  to  him  in  lieu  of  all  tithes  as  aforesaid,  and 
became  and  was  seised  thereof  in  his  demesne  as  of  fee,  and  con- 
tinued so  seised  until  his  death,  when  the  plaintiff  entered  into  and 
upon  the  said  last-mentioned  allotment,  and  became  and  was  and 
still  is  seised  thereof  in  his  demesne  as  of  freehold,  for  the  term  of 
his  life,  under  the  will  of  Sir  Thomas  Charles  Bunbury.  The 
defendant's  counsel  also  admitted,  that  the  statement  in  the  award 
as  to  the  survey  (l)  was  true. 

The  plaintiff's  counsel  contended,  upon  the  evidence  and 
admissions  so  given  and  made,  that  the  decision  of  J.  M.  Herbert, 
with  the  schedules  thereunto  annexed,  was,  under  and  by  virtue 
of  the  Tithe  Commutation  Act,  6  &  7  Will.  IV.  c.  71,  final  and 
conclusive  against  the  defendant,  that  his  land  was  not  exempted 
or  exonerated  from  tithe  or  the  payment  of  tithe  by  the  said  Act 
for  inclosing  lands  in  the  parish  of  Mildenhall,  in  the  county  of 
Suffolk,  and  the  award  of  the  Commissioners  made  in  pursuance 
thereof,  or  in  or  by  any  other  manner  or  means  whatsoever ;  and 
that  the  twenty  years'  receipt  and  perception  of  tithe  from  the 
defendant's  land,  or  of  a  composition  in  lieu  thereof,  was  conclusive 
evidence  of  the  plaintiff's  right  and  title  to  the  tithes  of  the 
defendant's  land.  But  the  learned  Judge  declared  his  opinion, 
that  the  said  decision  with  the  schedule  thereto  was  not  final  or 
conclusive  against  the  defendant  "^as  to  the  operation  of  the  said  [*118] 
Act  and  award;  and  that  notwithstanding  the  plaintiff's  said 
twenty  years'  receipt  and  perception  of  tithes  from  the  defendant's 
land,  or  of  a  composition  in  lieu  thereof,  and  notwithstanding  such 
decision  of  the  said  J.  M.  Herbert,  with  the  schedules  thereto,  the 
defendant's  land  in  the  parish  of  Mildenhall  was  exonerated  from 
tithe,  and  from  the  payment  of  tithe,  by  the  said  Act  for  inclosing 
lands  in  the  said  parish,  and  the  award  of  the  Commissioners  made 
in  pursuance  thereof;  and  that  the  said  Act  and  award  were, 
therefore,  a  bar  to  this  action ;  and  he  directed  the  jury  to  find 
a  verdict  for  the  defendant  on  the  first  and  second  issues. 

The  plaintiff's  counsel  further  contended,  that  the  defendant's 
land  being  fen   land,   situate  in   the   parish  of  Mildenhall,  the 

(1)  Posty  p.  613,  n. 
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Bdnbubt  defendant  having  admitted  that  the  statement  in  the  award  in 
FuLLUB.  regard  to  the  survey,  admeasurement,  and  plan  was  true,  it 
appeared  on  the  face  of  the  award  and  the  schedule,  and  plan 
and  reference  thereunto  annexed,  that  no  composition  whatever 
was  or  had  been  in  fact  made  to  the  said  Sir  Thomas  Charles 
Bunbury,  or  to  the  plaintifif,  or  to  any  one  else,  for  the  great  or 
rectorial  tithes  of  the  defendant's  land,  or  of  any  fen  land  whatso- 
ever situated  in  the*  parish  of  Mildenhall,  and  therefore  the  award 
was  void,  or  that  the  defendant's  land  was  not  exonerated  from 
tithe  or  from  the  payment  of  tithe  by  the  said  Act  for  inclosing 
lands  in  Mildenhall,  or  by  the  said  award.  The  learned  Judge 
was  of  opinion,  that  the  award  was  valid,  and  that  the  said  Act 
and  award  were  a  bar  to  this  action,  and  directed  the  jury  to  find 
a  verdict  for  the  defendant  on  the  first  and  second  issues. 

The  plaintiff's  counsel  tendered  a  bill  of  exceptions  to  the  above 
ruling  of  the  learned  Judge ;  and  error  on  the  record  having  been 
suggested,  the  case  was  argued  (l)  (June  15  and  16)  by 

[119]  Biggs  Andrews  (with  whom  was  Bgles,  Serjt.,  and  Worledge) 

for  the  plaintiff : 

First,  the  Mildenhall  Inclosure  Act,  47  Geo.  III.  (a),  and  the  award 
made  under  it,  are  no  bar  to  the  action.     That  Act  and  award  did 

(1)  Before  Coleiidge,  J.,  Wightman,  ments,   and  hereditaments  situate  in 

J.,  Cresswell,  J.,  Maule,  J.,  Williams,  the  said  parish :  And  whereas  Chris- 

J.,  and  Crompton,  J.  topher  Gabriel  and  others,  as  trustees 

[  119,  M.  ]  ('^)  ^is  statute  is  not  printed,  but  of  a  certain  meeting-house  for  religious 

was  set  out  in  an  appendix  to  the  bill  pui-poses  in  Hai*e   Coui*t,  Aldersgate 

of  exceptions,  and  agreed  to  be  referred  Street,  in  the  City  of  London,  and  also 

to  as  pai-t  thereof.    It  is  intituled  *'  An  Elisha  Biscoe  and  Fi-edeiick  Wing  are 

Act  for  inclosing  lands  in  the  parish  of  severally  and  respectively  entitled  to 

Mildenhall,  in  the  county  of  Suffolk.*'  certain  portions   of   tithes   of  divers 

Its  preamble  is  as  follows :  "  Where,  other  lands  in  the  said  parish  of  Mil- 

asthereare  within  the  parish  of  Milden-  denhall,  and  divers  other  persons  are 

hall,  in  the  county  of  Suffolk,  several  seised  of  lands  within  the  parish,  which 

open  and  common   fields,   commons,  are  tithe  free:  And  whereas  the  said 

commonable    meadows,    heaths,    and  Sir  Thomas  Charles  Bunbury  is  also 

waste    gi'ounds:     And    whereas    Sir  seised  of  the  advowson  and  right  of 

Thomas  Charles  Bunbury,  Bart,  is  lord  patronage  and  presentation  of,  in,  and 

of  the  several  manors  of  Mildenhall  and  to  the  vicarage  and  parish  church  of 

Aspalls  in  Mildenhall,  and  is  entitled  Mildenhall ;  and  Thomas  Crick,  clerk, 

to  the  soil  of  the  said  heaths,  commons,  is  the  present  vicar   and  incumbent 

and  waste  grounds,  and  is  also  pro-  thereof:    And    whereas  the  said  Sir 

prietor  of  all  the  warrens  within  the  Thomas  Charles  Bunbury,  John  Swale, 

said  palish,  and  is  aho  impropriator  of  James  Wing,  and  Thomas  Wing,  and 

the  rectory  of  Mildenhall  aforesaid,  divers  other  persons,  are  owners  and 

and  as  such  is  entitled  to  the  great  or  proprietors    of    messuages,    cottages, 

rectorial  tithes  of  divers  lauds,  teue-  lands,   and  hereditaments  within  the 
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not  relate  to  the  fen  laud  ;  or,  if 
void,  *because  no  survey  was 
compensation  awarded  in  respect 

Baid  parish  of  Mildenhall :  And  where- 
as there  are  certain  rights  of  sheep- 
walk,  common,  common  of  stockage, 
and  other  rights  and  intei-ests  in,  over, 
and  upon  the  said  open  and  common- 
able fields,  commons,  commonable 
meadows,  heaths,  and  waste  grounds, 
and  the  same  heaths,  fens,  and  waste 
gix)und8  in  their  pre^nt  state  yield 
but  little  profit,  and  it  would  be  advan- 
tageous to  the  several  persons  entitled 
thereto  if  the  rights  of  sheep-walk, 
stackage,  and  other  commonable  rights 
wei*e  extinguished,  and  the  said  lands 
and  grounds  were  divided,  and  Bi)ecific 
parts  and  shares  allotted  to  the  several 
])er8ons  interested  therein,  according  to 
their  respective  "^estates,  rights,  and 
interests,  but  such  extinguishment, 
division,  and  allotment  cannot  be 
made  without  the  authoiity  of  Par- 
liament: And  whereas  an  Act  was 
made  in  the  forty-first  year  of  the 
reign  of  his  present  Majesty,  intituled 
*  An  Act  for  consolidating  in  one  Act 
certain  Provisions  usually  inserted  in 
Acts  of  Inclosure,  and  for  facilitating 
the  Mode  of  proving  the  several  Facts 
usually  required  on  the  passing  of 
such  Acts : '  Be  it  enacted,"  &c. 

Sect.  18.  **And  in  order  to  the 
making  an  adequate  compensation  to 
the  said  impropriator  and  vicar,  and 
to  the  said  hoistees,  and  also  to  the 
said  Elisha  Biscoe  and  Frederick  Wing, 
for  the  gi-eat  and  small  tithes  arising 
and  renewing  within  the  said  parish  of 
Mildenhall,  be  it  further  enacted,  that 
the  said  ComQussioners  shall  and  they 
ai'e  hereby  authorised  and  required  to 
set  out  and  allot  unto  and  for  the  said 
impropriator  and  vicar,  and  unto  and 
for  the  said  trustees,  and  also  for  the 
said  Elisha  Biscoe  and  Frederick  Wing, 
for  and  in  lieu  of  all  tithes,  both  great 
and  small,  and  all  modmes,  composi- 
tions, and  other  payments  in  lieu  of 
tithes,  and  all  ecclesiastical  dues  and 
payments  whatsoever  (except  Easter 
offerings,  moituarieB,  and  surplice 
fees),     arising,    growing,    renewing, 


they  did,  the  award  is  pro  tanto  Bonbury 
made  of  that  land,  nor  any  fullbb, 
of  the  tithe  of  it.     *     *     *  [  ♦120  ] 

increasing,  happening,  or  payable 
within  Mildenhall  aforesaid  ;  such 
parts  and  parcels  of  the  said  lands  and 
grounds  hereby  intended  to  be  in- 
closed, as  in  the  judgment  of  the  said 
Commissioners  shall  be  equal  in  value 
to  two  eleventh  parts  of  all  the  open 
field  arable  lands,  whether  whole  year 
or  half  year  lands,  and  one  seventh 
part  of  all  the  old  inclosed  lands,  (save 
and  except  such  lands  as  wei-e  formerly 
part  of  Mildenhall  common,  and 
inclosed  under  an  Act  passed  in  the 
fifteenth  year  of  King  Charles  the 
Second,  intituled  *  An  Act  for  settling 
the  di'aining  of  the  Great  Level  of  the 
Fens  called  Bedford  Ijevel,'  and  to  one 
ninth  part  of  all  the  other  lands  and  [  *120,  n.  ] 
grounds  in  Mildenhall  aforesaid,  sub- 
ject to  the  payment  of  all  tithes  in 
kind,  and  also  equal  in  value  to  such 
nuxluseSt  compositions,  and  other  pay- 
ments in  lieu  of  tithes  as  aforesaid, 
remaining  after  the  public  and  private 
road  and  the  allotments  hereinbefore 
directed  to  be  made  shall  have  been 
set  out  and  deducted." 

Sect.  20 enacts,  "That  in  case  there 
ai*e  any  homesteads,  gardens,  orchards, 
home-closes,  old  inclosures,  or  inclosed 
lands  and  grounds  in  Mildenhall  af  01*0- 
said,  subject  or  liable  to  the  payment 
of  rectorial  and  vicarial  tithe  in  kind, 
or  to  any  modus  or  composition  or 
other  payment  in  lieu  of  tithes  or  any 
other  ecclesiastical  dues  or  payments, 
and  the  respective  proprietors  thereof 
shall  be  desirous  of  commuting  *for  the  [  *^21,  w.  ] 
tithes  due  thereout^  the  said  Commis- 
sioners shall  be  enabled  to  make  such 
compensation  to  the  said  impropriate 
vicar,  trustees,  and  the  said  Elisha 
Biscoe  and  Frederick  Wing,  or  such 
of  them  as  are  entitled  to  the  portions 
of  gi'eat  and  small  tithes  arising  thei*e- 
from,  out  of  the  lands  of  such  pro- 
prietors lying  within  the  common 
fields  as  shall  be  equal  in  value  to  one- 
seventh  paii  of  such  inclosures ;  and 
where  the  proprietors,  being  desirous 
as  aforesaid,  shall  not  have  any  open 
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V, 

Fuller. 

[126] 

[♦127] 

[•122,^1.] 


Secondly,  the  decision  of  the  assistant  Tithe  Commissioner  *upon 
this  matter  is  final  and  conclusive.     The  45th  section  of  the  Tithe 


field  land  to  make  such  compensation 
as  aforesaid,  such  proprietor  shall 
respectively  pay  or  cause  to  be  paid 
unto  such  person  or  persons,  and  at 
such  time  or  times  as  the  said  Com- 
missioners shall  direct  or  appoint,  such 
sum  or  sums  of  money  as  the  said 
Commissioners  shall  adjudge  and  deter- 
mine to  be  a  full  compensation  and 
satisfaction  for  such  tithes,  iruxluses, 
compositions,  or  other  payments  in  lieu 
of  tithes  or  other  ecclesiastical  dues 
or  payments  issuing  or  payable 
out  of  such  homesteads,  gardens, 
orchards,  home-closes,  old  indosures 
and  inclosed  lands  and  grounds 
respectively,  for  such  part  thereof 
for  which  a  compensation  in  land 
cannot  be  made  by  the  proprietors 
thereof  as  aforesaid,  which  sum  or 
sums  of  money  shall  be  applied  to- 
wards payment  of  the  charges  and 
expenses  of  obtaining  and  passing 
this  Act,  and  cairying  the  same  and 
the  said  recited  Act  into  execution, 
and  shall  and  may  be  raised,  levied, 
and  received  in  like  manner  as  the 
costs  which  the  said  Commissioners  are 
hereinbefore  authorised  to  award  ai-e 
hereinbefore  dii'ected  to  be  raised, 
levied,  and  recovered;  and  if  any 
surplus  shall  remain  after  payment 
of  such  expenses  as  aforesaid,  such 
surplus  shall  be  applied  in  the  manner 
described  by  the  said  recited  Act  with 
respect  to  money  to  be  paid  for  the 
purchase  or  exchange  of  lands,  tene- 
ments, or  hereditaments,  or  of  any 
timber  or  wood  growing  thereupon i 
and  which  money  ought  to  be  laid  out 
in  the  purchase  of  other  lands,  tene- 
ments, or  hereditaments  to  be  settled 
to  the  same  uses,  subject  to  the  proviso 
next  hereinafter  mentioned :  Provided 
nevertheless,  that  when  the  owner  or 
owners  of  any  highland  old  in  closure 
shall  be  desirous  of  discharging  the 
same  from  tithes  by  giving  up  a  part 
thereof,  and  shall  signify  such  his,  her, 
or  their  intention  to  the  Commissionere 
in  writing,  at  their  first  or  second 
meeting  under    this  Act,   or  at  any 


other  meeting  to  be  by  them  specially 
appointed  for  that  purpose,  the  said 
Commissioners  ''^shall  and  they  are 
hereby  authorised  and  required  to 
set  out  and  allot  such  part  of  the 
said  old  inclosure  as  shall  in  their 
judgment  be  equal  in  value  to  the 
tithes  arising  therefrom,  subject  to  the 
fencing  being  done  at  the  expense  of 
such  owner  or  ownere  as  the  said 
Commissionere  shall  direct  or  ap- 
point." 

Sect.  55  enacts,  "  That  if  any  person 
or  persons  shall  think  himself,  herself, 
or  themselves  aggrieved  by  anything 
done  in  puirsuance  of  this  or  the  said 
recited  Act,  then  and  in  every  such 
case  (except  where  the  orders,  deter- 
minations, and  proceedings  of  the  said 
Commissioners  are  hereby  or  by  the 
said  recited  Act  declared  to  be  final 
and  conclusive,  and  except  in  such 
cases  where  an  issue  at  law  shall  be 
tried  as  hereinbefore  mentioned)  then 
and  in  eveiy  such  case,  he,  she,  or 
they  may  appeal  t^o  the  General 
Quarter  Sessions  of  the  peace  which 
shall  be  holden  for  the  county  of 
Suffolk  within  four  calendar  months 
next  after  the  cause  of  complaint  shall 
have  arisen,  such  appellant  or  appel- 
lants first  giving  fourteen  days  notice 
at  least  of  his,  her,  or  their  intention 
to  bring  such  appeal,  and  the  nature 
thereof,  to  the  said  Commissioners,  or 
one  of  them,  or  to  their  clerk ;  and  the 
justices  in  the  General  Quarter  Ses- 
sions are  hereby  required  to  hear  the 
matter  of  eveiy  such  appeal,  and  to 
make  such  order  therein,  and  to  award 
such  costs  as  to  them  in  their  discretion 
shall  seem  reasonable,  and  by  their 
oi*der  or  warrant  to  levy  the  costs  so 
awarded  by  distress  and  sale  of  the 
goods  and  chattels  of  the  party  or 
parties,  person  or  pei^sons  liable  to  pay 
the  same,  rendering  the  overplus  (if 
any)  uiK>n  demand  to  the  owner  or 
ownere  of  such  goods  and  chattels, 
after  deducting  the  reasonable  costs 
and  charges  of  such  distress  and  sale, 
which  detciiiiination   or  order  of  the 
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Commutation  Act,  fi  &  7  Will.  IV.  c.  71,  enables  the  Commissioners 
or  assistant  Commissioner  to  hear  and  determine  disputes  respecting 

inclosed  lands,  grouucUi,  and  home- 
steads aforesaid,  and  each  and  every 
proprietor's  distinct  property  in  the 
same  respectively  are  therein  set  forth 
and  specified  ;  and  that  the  same  has 
heen  kept  by  one  of  us  the  said  Com- 
missioners, and  has  been  verified  upon 
oath  by  the  said  E.  Wedge  and  W. 
Smith,  and  has  at  all  seasonable  times 
been  open  for  the  proprietors  and  their 
respective  agents  and  all  persons  in- 
terested therain,  to  peruse  and  inspect 
the  same,  and  to  take  copies  thereof 
or  extracts  therefrom  respectively.'' 

**  And  we  the  said  Commissioners  do 
hereby  further  declare,  that  we  have 
at  oui*  first  and  other  meetings,  or 
some  of  them,  received  from  the  several 
proprietors  of  estates  in  the  said  parish 
of  Mildeuhall,  an  account  in  writing 
of  their  several  and  respective  estates, 
and  of  their  several  and  respective 
claims  of  sheep-walk,  common  of 
stackage,  and  other  rights  and  inte- 
rests in  and  over  the  said  open  and 
commonable  fields,  commons,  common- 
able meadows,  heaths,  and  waste 
grounds  in  the  said  parish  of  Mildeu- 
hall by  the  said  Act  directed  to  be 
divided,  allotted,  and  inclosed,  distin- 
guishing the  several  quantities  and 
tenures  thereof ;  and  that  we  the  said 
Commissioners  have  perused,examined, 
and  well  considered  the  said  survey, 
together  with  the  quantities,  qualities, 
and  situations  of  the  open  and  com- 
monable fields,  commons,  commonable 
meadows,  heaths,  and  waste  grounds, 
and  also  of  the  several  messuages, 
cottages,  lands,  and  grounds  within 
the  said  parish  of  Mildenhall  in  the 
said  survey  comprised  and  contained, 
and  have  viewed  and  valued  the  same, 
and  also  heard  and  considered  ^and 
duly  infonned  ourselves  of  the  several 
rights  of  sheep-walk,  common  of 
stackage,  and  other  .rights  and  inte- 
rests in  and  over  the  said  open  and 
commonable  fields,  commons,  meadows, 
heaths  and  waste  grounds  belonging  to 
each  and  every  pei'son  interested 
therein,   and  settled  and  determined 


BUNBURY 

Fuller. 


said  justices  shall  be  final  and  conclu- 
sive to  all  intents  and  pui-poses  what- 
soever." 

Sect.  57.  "Saving  always  to  the 
King's  most  excellent  Majesty,  his 
heirs  and  successors,  and  to  all  and 
eveiy  other  person  and  persons,  body 
or  bodies  politic  or  corporate,  his,  her, 
or  their  respective  heirs,  successors, 
executors,  administrators,  and  assigns, 
all  such  estate,  right,  title,  and  interest 
(other  than  and  except  such  as  are 
meant  and  intended  to  be  barred  and 
destroyed  by  this  Act),  as  they  and 
every  of  them  had  and  enjoyed  of, 
in,  to,  or  out  of  the  said  open  and 
common  fields,  commonable  lands, 
heaths,  commons,  and  waste  grounds 
hereby  directed  to  be  divided  and 
allotted  before  the  passing  of  this  Act, 
or  could,  might,  or  ought  to  have  had 
and  enjoyed  in  case  the  same  had  not 
been  made." 

The  material  parts  of  the  award, 
"^which  was  dated  the  1st  of  May,  1812, 
were  also  set  out  in  an  appendix,  and 
are  as  follows : 

**  And  we  the  said  Comnussioners  do 
hereby  further  certify  and  declare, 
that  a  true,  exact,  and  particular  sur- 
vey, admeasurement  and  plan  of  all 
the  open  and  common  fields,  commons, 
commonable  meadows,  heaths,  and 
waste  grounds  by  the  first-mentioned 
Act  directed  to  be  divided,  allotted, 
and  inclosed,  and  also  of  all  the  mes- 
suages, cottages,  orchards,  gardens, 
homesteads,  and  ancient  inclosed  lands 
and  grounds  within  the  said  parish  of 
Mildenhall  (except  such  as  are  situate 
within  the  fens  of  the  said  parish]  have 
been  made  by  E.  Wedge  and  W.  Smith, 
joint  surveyors  named  and  appointed 
by  us  according  to  the  directions  of 
the  secondly  above-mentioned  Act, 
being  the  Act  41  Geo.  III.,  and  by 
them  reduced  into  writing ;  and  that 
the  number  of  acres  and  decimal  parts 
of  an  acre  in  statute  measure  contained 
in  all  the  lands  and  grounds  directed 
or  authorised  to  be  divided,  allotted, 
and  inclosed,  and  also  in  all  the  ancient 


[  ♦J23,  w.  ] 


[  ♦la^, «.  ] 
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BtTNBUBT  tithes,  and  declares  that  "the  decision  of  the  Commissioners  or 
FuUiBE.  assistant  Commissioner  shall  be  final  and  conclusive  on  all  persons, 
subject  to  the  provisions  hereinafter  contained."  That  refers  to 
the  46th  section,  which  gives  an  appeal  by  an  issue  at  law,  or  by 
taking  the  opinion  of  a  court  of  law,  "  if  the  yearly  value  of  the 
payment  to  be  made  or  withholden  according  to  such  decision  shall 
exceed  the  sum  of  20Z."  Therefore,  the  only  qualifications 
engrafted  on  the  45th  section  are  the  provisions  of  the  46th, 
which  have  no  application  here.  If  the  decision  of  the  assistant 
Commissioner  in  this  case  is  not  final,  neither  would  the  judgment 
of  a  court  of  law  be,  in  cases  within  the  46th  section ;  but  if  the 
decision  of  the  assistant  Commissioner  is  conclusive  as  to  rent 
charge,  it  must  necessarily  be  so  as  to  all  other  proceedings 
between  the  parties.  The  89th  section  only  relates  to  tithe  which 
has  become  due  before  the  commutation.  The  defendant  relies  on 
the  90th  section,  which  provides  that  the  Act  shall  not  extend 
(amongst  other  exemptions)  **  to  any  lands  or  tenements  the  tithe 
whereof  shall  have  been  already  perpetually  commuted  or  extin- 
guished under  any  Act  of  Parliament  heretofore  made."  That, 
however,  has  no  bearing  on  this  case,  because  the  Commissioner 
is  constituted  the  judge  as  to  whether  the  tithe  has  in  fact  been 
commuted.  The  90th  section  was  not  meant  to  control  the  juris- 
diction of  the  Commissioner  under  the  46th.  Upon  the  objection 
being  taken,  that  the  tithe  has  been  commuted,  he  is  bound  to 
inquire  into  and  determine  the  fact. 

the  same,  and  all  things  and  matters  Mildenhall  warren,  containing  1,050 

relating  to  or    concerning  the    said  acres.    The  map  or  plan  annexed  to 

division,  allotment,  and  iuclosure.  the  award  is  not  a  map  or  plan  of  the 

*'  And  we  the  said  Commissioners  do  whole  parish  of  Mildenhall,  but  con- 
hereby  assign,  set  out,  and  allot  unto  tains  a  map  or  plan  of  all  the  lands 
and  for  Sir  Thomas  Charles  Bunbury,  comprised  in  the  said  schedule,  and 
Bart.,  in  lieu  of  and  as  a  compensation  also  of  all  lands  allotted  and  exchanged 
for  all  the  tithes  growing  and  renew-  under  the  said  award,  together  with 
ing  within  Mildenhall  aforesaid,  and  certain  other  lands  in  the  parish,  some 
due  unto  the  said  Sir  Thomas  Charles  of  which  are  fen  lands.  The  inclosures 
Bunbury,  all  those  three  several  pieces  awarded  in  exchange  amount  to  102 
or  parcels  of  land  or  ground  next  acres,  3  roods,  and  33  perches,  and  the 
described."  (It  then  set  out  the  land  quantity  allotted,  3,431  acres,  3  loods, 
by  abuttals.)  and  37  perches.    The  lands    of   the 

Annexed  to  the  award  is  '*Asche-  defendant,    in    the    first  and  second 

dule  of  the  old  inclosures,  warrens,  counts  of  the  declaration  mentioned, 

and  other  lands  within  the  said  parish  are  not  comprised  in  the  schedule  to 

not  discharged  from  tithes,  referred  to  the  award,  nor  are  they  drawn  on  or 

in  our  award,  to  which  this  is  annexed.' '  comprised  upon  or  in  the  map  annexed 

The  said  schedule  comprises  309  acres,  to  the  awai-d. 
2  roods,  and  9  perches  of  land  ;  and 
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Thirdly,  twenty  years*  perception  of  tithe  of  the  defendant's     Bunbury 
land  is  conclusive  evidence  of  the  plaintiff's  right  to  that  tithe.      fuller. 
By  the  3  &  4  Will.  IV.  c.  27,  s.  2,  no  action  can  be  brought  for 
the  recovery  of  tithe  but  within  twenty  *year8  next  after  the  right      [  ♦128  ] 
of  action  accrued  ;  and  b>  section  34,  at  the  determination  of  the 
period  limited,  the  right  of  the  claimant  is  extinguished,  and  the 
title  conferred  on  the  recipient. 

(Gbbsswell,  J. :  That  only  applies  to  cases  where  there  are  two 
persons  contending  for  the  right  to  the  tithes.  Here  the  defendant 
does  not  claim  the  tithes ;  it  is  the  plaintiff  alone  who  says  that 
he  is  entitled  to  them.) 

After  twenty  years'  payment,  the  defendant  cannot  set  up  as  a 
defence,  that  the  tithes  are  extinct. 

(Maulb,  J.:  Suppose  it  appeared  that  certain  land  was  not 
titheable  in  the  time  of  Bichard  I.,  and  afterwards  there  was  a 
payment  of  tithes  for  thirty  years,  the  8  &  4  Will.  IV.  c.  27,  would 
not  render  it  titheable.) 

In  the  case  of  land,  it  has  been  held  that  the  statute  operates  as  a 
Parliamentary  conveyance  of  the  land  to  the  person  in  possession 
after  the  period  of  twenty  years  has  elapsed:  Doe  d.  Jiikes  v. 
Sumner  (1),  Doe  d*  Cartel'  v.  Barnard  {2)^  The  Incorporated  Society 
V.  Richards  (3),  Scott  v.  Nixon  (4).  (He  also  referred  to  The  Dean 
of  Ely  V.  Cash  (5).) 

O'Malley  (with  whom  was  Paget  and  MiUs)  for  the  defendant : 

First,  the  Inclosure  Act  and  award  afford  a  complete  answer  to 
this  action.     ♦     *    ♦ 

Secondly,  the  decision  of  the  assistant  Tithe  Commissioner  is  [130] 
not  final.  The  Commissioners  have  no  power  to  decide  questions 
of  title :  Reg,  v.  Tithe  Commissioners  for  England  and  Wales  (6), 
Edwards  v.  Bunbury(7).  The  decision  of  the  assistant  Com- 
missioner is  only  conclusive  as  to  the  amount  to  be  paid  in  lieu 
of  tithe.  But  in  that  case  he  must  have  entertained  the  subject 
of  commutation,  and  have  awarded  accordingly.  Here  there  has 
been  no  commutation,  but  only  a  step  towards  it.     The  right  to 

(1)  69  E.  R  653  (14  M.  &  W.  39).  (5)  15  M.  &  W.  617. 

(2)  78  E.  B.  564  (13  Q.  B.  945).  (6)  15  Q.  B.  620. 

(3)  4  It.  Eq.  Bep.  177,  197.      '  (7)  3  Q.  B.  885. 

(4)  61  E.  E.  84  (3  Dr.  &  War.  388). 
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WuKBUEY  the  tithe  is  in  no  way  aflfected  :  6  &  7  Will.  IV.  c.  71,  s.  89.  The 
Fuller.  Commissioners  are  not  hoand  to  act  upon  what  has  been  done. 
By  section  86,  the  Commissioners  are  to  ascertain  and  award  the 
sum  to  be  paid  in  lieu  of  tithe,  which  means  uncommuted  tithe 
(sect.  12) ;  whereas,  if  the  defendant's  argument  is  correct,  these 
tithes  have  been  commuted.  Where  the  Legislature  intended 
that  a  previous  decision  should  be  binding  it  is  so  expressed,  as 
in  the  44th  section.  The  50th,  51st,  and  52nd  sections  show  that 
it  is  the  award  alone  which  is  final.  Assuming  that  the  tithe  was 
commuted  under  the  47  Geo.  TIL,  it  is  clear,  from  the  90th  section 
of  the  Tithe  Commutation  Act,  that  the  assistant  Commissioner 
had  no  jurisdiction.  There  is  an  analogous  case  under  the  County 
Courts  Act,  9  &  10  Vict.  c.  95.  By  tlie  68th  section  of  that  Act, 
[  •isi  ]  the  Court  has  no  jurisdiction  where  the  title  to  land  *comes  in 
question.  A  mere  claim  of  title  does  not  oust  the  Court  of  its 
jurisdiction ;  but  it  is  the  duty  of  the  Judge  to  inquire  and  decide 
whether  title  is  really  in  question.  His  decision,  however,  is  not 
final ;  for  if  he  should  decide  that  title  was  not  in  question  when 
in  fact  it  was,  a  prohibition  will  lie :  Lilley  v.  Harvey  (i),  Thompgon 
v.  Ingham  (2).  So  here,  if  the  case  is  not  within  the  Tithe  Com- 
mutation Act,  the  Commissioner  cannot  give  himself  jurisdiction 
by  assuming  to  act  under  it.  The  concluding  words  of  the 
45th  section  have  reference  to  the  49th  as  well  as  to  the  46th. 
(Upon  the  other  point  he  was  stopped  by  the  Court.) 

Worledge  replied,  and  cited  16  Car.  II.  c.  17,  s.  1 ;  Cooper  v. 
Walker  (3),  Thoipe  v.  Cooper  (4),  Wetherell  v.  Weighill  (5),  IVetherell 
V.  Bellwood  (6),  Girdlestone  v.  Stanley  (7),  and  6  &  6  Vict.  c.  54,  s.  9. 

Cur.  adv.  rult. 
The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. : 

This  case  came  before  us  on  a  bill  of  exceptions.  It  was  an 
action  of  debt  for  tithes  of  hay,  corn,  and  grain  of  certain  lands 
in  the  parish  of  Mildenhall,  in  the  county  of  Suffolk.  The  counts 
were  in  the  usual  form,  and  the  pleas  were  **  nil  debet  by  statute," 
and  "  never  indebted,"  on  which  issues  were  joined.     No  question 

(1)  6  Dowl.  &  L.  648.  (5)  3  Y.  &  C.  243. 

(2)  80  R  R.  376  (14  a  B.  710).  (6)  Id,  319. 

(3)  4  B.  &  C.  36.  (7)  /(/.  421, 

(4)  2  Y.  &  J.  445. 
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was  made  on  the  general  title  of  the  plaintiff  as  the  impropriate     Bunbuby 
rector,  or  on  the  liability  of  the  defendant  as  occupier  during  the      Fdlleb. 
periods  covered  by  the  declaration,  unless  he  were  protected  in  the 
manner  hereinafter  to  be  *con8idered  ;  and  it  was  proved  that  for       [  ♦is?  ] 
twenty  years,  from  1828  up  to  and  until  1847,  both  inclusive,  he 
had  either  set  out  or  compounded  for  his  tithes  from  the  land  in 
question,  which  consisted  of  between  twenty-nine  and  thirty  acres 
of  fen  land.    Of  land  of  this  description,  and  called  by  that  name, 
there  are  about  9,700  acres  in  the  parish,  out  of  about  16,000, 
which  the  whole  parish  contains;   and  from  other  lands  of  this 
same  description,  it  was  proved  that  the  plaintiff  had,  from  1832 
continually,  to  the  commencement  of  this  suit,  received  either  tithes 
in  kind  or  a  money  composition. 

But  the  defence  of  the  defendant  rested  on  an  inclosure  bill, 
and  the  award  made  under  it ;  more  than  one  answer  was  attempted 
to  that  defence,  assuming  that  prima  facie  it  protected  the  defen- 
dant; but  if,  upon  examination,  the  ruling  of  the  learned  Judge 
in  regard  to  this  cannot  be  sustained,  it  will  be  unnecessary  to 
consider  these  ;  and  we  are  of  that  opinion. 

The  Act  in  question  passed  in  the  47  Geo.  III.,  and  is  intituled 
"An  Act  for  inclosing  lands  in  the  parish  of  Mildenhall,  in  the 
county  of  Suffolk."  The  preamble  recites,  among  other  things, 
that  in  the  parish  there  are  several  open  and  common  fields, 
commons,  commonable  meadows,  heaths,  and  waste  grounds ;  that 
Sir  T.  Charles  Bunbury  (whom  the  present  plaintiff  now  represents) 
is  entitled,  among  other  things,  to  the  great  or  rectorial  tithes  of 
divers  lands,  tenements,  and  hereditaments  in  the  parish,  and  that 
certain  other  individuals  named  are  entitled  to  certain  portions  of 
tithes  of  divers  other  lands,  and  divers  other  persons  are  seised 
of  lands  which  are  tithe  free.  It  then  recites,  that  there  are  certain 
rights  of  sheep-walk,  common  of  stackage,  and  other  rights  and 
interests  in,  over,  and  upon  the  said  open  and  commonable  fields, 
commons,  commonable  meadows,  heaths,  and  waste  grounds,  and 
that  the  same  heaths,  fens,  and  waste  grounds,  in  their  then 
present  *8tate,  yield  but  little  profit,  and  that  it  will  be  advan-  [  •133  l 
tageous  to  these  several  persons,  if  the  before-mentioned  rights  be 
extinguished,  and  the  said  lands  and  grounds  divided  and  allotted. 
It  further  recites  the  General  Inclosure  Act,  and  then  proceeds  to 
the  enacting  clauses. 

It  should  be  observed,  that  the  word  "  fens  "  is  but  once  intro- 
duced in  this  preamble,  and  then  only  as  forming  part  of  the  open 
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BuNBURT     uninclosed  and  commonable  lands,  which  are  to  be  inclosed ;  and  it 
FuLLBB.      was  not  disputed  that  in  this  place  the  word  did  not  apply  to  the 
Mildenhall  fen,  with  respect  to  which  the  present  question  arises. 

There  is  nothing  in  the  Act  material  to  our  present  purpose, 
until  we  arrive  at  the  18th  section,  which  provides  for  the  allot- 
ments to  be  made  in  lieu  of  great  and  small  tithes.  This  section 
is  as  follows :  (His  Lordship  read  the  section.)  It  must  be 
admitted  that  the  language  of  the  preamble,  which  speaks  of  "  the 
great  and  small  tithes  arising  and  renewing  within  the  said  parish," 
and  the  statement  of  the  tithes  in  lieu  of  which  allotments  are  to 
be  made,  would  lead  one  to  suppose,  that,  in  the  most  compre- 
hensive sense,  all  the  tithes  of  every  part  of  the  parish  were  under 
consideration,  and  intended  to  be  brought  within  the  jurisdiction  of 
the  Commissioners.  When,  however,  we  come  to  that  part  which 
provides  the  compensation,  the  language  is  not  so  clear,  "  such 
parts  and  parcels  of  the  said  lands  and  grounds  hereby  intended  to 
be  inclosed,  as  shall,  in  the  judgment  of  the  Commissioners,  be 
equal  in  value  to  two-eleventh  parts  of  all  the  open  field  arable 
lands,"  and ''  one-seventh  part  of  all  the  old  inclosed  lands  (save and 
except  such  lands  as  were  formerly  part  of  Mildenhall  Common, 
and  inclosed  under  an  Act  passed  in  the  fifteenth  year  of  King 
Charles  the  Second,  intituled  An  Act  for  settling  the  Draining  of 
the  Great  Level  of  the  Fen,  called  the  Bedford  Level,")  and  to  one- 
ninth  part  of  all  the  other  lands  and  grounds  in  Mildenhall  afore- 
said. The  lands  then  to  be  valued,  and  to  form  the  basis  for 
[  *134  ]  estimating  *the  compensation  to  be  given  for  the  tithes,  are  ''  the 
open  field  arable  lands,"  *'  the  old  inclosed  lands,"  and  ^'  all  other 
lands ;  "  but  out  of  the  second  division  are  excepted  certain  lands, 
which  would,  but  for  the  exception,  have  formed  part  of  the  old 
inclosed  lands,  but  had  been  formerly  part  of  a  tract  called  Milden- 
hall Common,  and  had  been  inclosed  under  15  Car.  11,  c.  17. 
Whether  the  Mildenhall  Fen  was  included  within  this  exception, 
and  if  not,  within  which  of  the  two  last  heads  it  fell,  is  not  very 
clear  upon  reading  the  section.  Nor  was  it  made  clear  upon  the 
argument.  If  it  fell  within  the  exception,  a  considerable  difficulty 
would  be  cast  upon  the  defendant,  for  it  would  seem  as  if  these 
excepted  lands,  whatever  they  were,  not  being  valued  with  a  view 
to  the  amount  of  compensation  for  the  tithe,  had  been  withdrawn 
from  the  consideration  of  the  Commissioners,  and  the  force  of  the 
general  words  in  the  earlier  part  of  the  section  would  receive  a 
very  material  qualification. 
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But  the  18th  section  must  be  considered  in  connection  with  the  Bunbubt 
20th,  which  provides  for  an  allotment  in  land  or  money  to  be  made  folleb. 
for  the  tithes  of  old  inclosures  or  inclosed  land  in  certain  cases.  It 
is  in  the  following  terms :  (His  Lordship  read  the  20th  section.) 
Here,  it  will  be  observed,  is  a  provision  made,  among  other  things, 
for  the  old  inclosures  or  inclosed  lands  or  grounds,  subject  to  tithes, 
the  owners  of  which  are  desirous  to  commute,  and  these  are 
supposed  to  have  open  field  land  sufiGcient  to  furnish  compensation 
in  kind,  either  in  whole  or  in  part,  or  to  have  no  such  land,  and 
therefore  only  able  to  compensate  in  money.  Again,  towards  the 
close  of  the  section,  a  third  class  is  introduced — "  the  owners  of 
Highland  Old  Inclosures  desirous  of  discharging  the  same  from 
tithes  by  giving  up  a  part  thereof."  In  all  these  cases  the  Com- 
missioners can  no  longer  act  under  the  18th  section ;  and  by  this 
20th  section,  in  respect  of  all  these,  the  commutation  or  discharge 
seems  made  to  depend  on  the  will  *of  the  landowners,  the  words  [*i3o] 
"  desirous  of  commuting,"  **  proprietors  being  desirous  as  afore- 
said," "being  desirous  of  discharging  their  land  from  tithes," 
occurring  thus  three  times,  cannot  have  been  inserted  unintentionally 
or  by  mistake ;  and  they  make  it  questionable,  whether  the  20th 
section  only  gives  an  alternative  mode  of  making  the  compensation, 
or  does  not  rather  qualify  and  restrain  the  effect  of  the  18th  section, 
which,  standing  by  itself,  would  have  made  the  commutation  for 
tithe  compulsory  on  all  the  landowners. 

The  language  of  these  clauses  is  so  obscure,  that  we  have  had 
much  difiiculty  in  coming  to  a  conclusive  opinion  upon  their 
meaning ;  but  it  appears  to  us  that,  taking  the  two  together,  an 
option  was  left  in  respect  of  the  old  inclosures,  and  that  the  statute 
did  not  cast  upon  the  Commissioners  the  obligation  of  making  a 
compulsory  commutation  of  all  the  tithe  in  the  parish. 

Further,  upon  the  part  of  the  plaintiff,  it  was  contended,  that, 
in  fact,  the  Commissioners  had  not  taken  into  account  the  Mildenhall 
fen  land  at  all.  The  conclusion  we  have  come  to  upon  the  sections 
of  the  Act  of  Parliament  leaves  it  open  to  us  to  enter  into  this 
inquiry,  the  Commissioners  having,  in  their  award,  adopted  the 
words  of  the  Act ;  and  if  we  see  reason  to  believe  that  the  option 
was  not  exercised,  and  that  the  Commissioners  have  not  taken  into 
account  the  Mildenhall  fen  land,  then  the  award  which  they  made 
is  no  bar  to  the  plaintiff's  right  to  recover.  The  award  which  they 
should  make  in  respect  of  tithe  compensation  is,  indeed,  subject  to 
an  appeal  to  the  Quarter  Sessions  by  the  56th  section  of  the  Act ; 
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bdnbuby  and  a  neglect  to  appeal,  in  any  case  in  Nvhich  the  grievance  is  the 
Fuller,  proper  subject  of  an  appeal,  will  have  the  effect  of  making  the 
judgment,  not  so  questioned  in  proper  time  and  manner,  as  final  as 
if  it  had  been  confirmed  by  the  appellate  Court.  But  it  has  been 
[  *ue  ]  rightly  determined  in  *Coo2)er  v.  Walker  (l),  and  in  error  in  Thorpe 
V.  Cooper  (2),  that,  where  the  grievance  is  the  total  omission  to  give 
any  compensation  in  respect  of  a  distinct  interest  or  subject-matter, 
the  party  is  not  bound  to  appeal,  although  he  may,  under  the  same 
Inclosure  Act,  and  by  the  same  award,  have  received  compensation 
in  respect  of  other  subject-matters.  The  facts  there  were  dis- 
tinguishable from  the  present ;  and  the  plaintiff  here  cannot  rely 
upon  the  operation  of  the  saving  clause,  which  is  so  narrowly 
worded  that  it  does  not  seem  to  embrace  his  case.  But  the  Com- 
missioners' jurisdiction  depends  on  the  having  awarded  compensa- 
tion as  to  the  amount,  subject  to  appeal ;  they  are  to  be  the  judges  ; 
but,  unless  they  award  some  compensation,  they  have  no  authority 
to  deal  with  the  subject-matter.  In  the  judgment  of  the  Court  in 
Thoipe  V.  Cooper  (3),  it  is  said,  "  The  Commissioners  not  having 
made  any  compensation  for  the  tithes  of  Waddington  (a  township 
in  the  parish  to  which  the  Inclosure  Act  applied,)  must  either  have 
rejected  a  claim  which  they  were  directed  to  compensate,  or  from 
inadvertence  have  omitted  to  make  compensation  for  it.  In  the 
first  case,  they  have  exceeded  their  authority ;  in  the  second,  they 
have  omitted  to  do  what  they  were  expressly  required  to  do.  In 
either  view  of  the  case  their  award  is  void,  as  to  all  such  interests 
as  are  affected  by  their  exceeding  their  jurisdiction,  or  by  their 
omission.  A  party  is  not  concluded  by  not  appealing  against  a 
nullity."  This  is  extremely  reasonable.  If  the  Commissioners  in 
the  present  case  have,  for  any  reason,  omitted  to  take  a  district  of 
9,700  acres  of  titheable  land  into  account,  nothing  could  be  more 
unjust  than  that  the  plaintiff  should  be  barred  by  their  award  as 
to  an  unquestionable  right  before  it  was  made,  simply  because  it 
awards  him  a  compensation  for  tithes  of  land  of  a  different  class 
situate  in  other  parts  of  the  parish. 
[  137  ]  We  are  therefore,  with  this  view  of  the  statute,  and  looking  at 

the  general  words  of  the  award,  to  inquire  into  the  fact,  as  it  is  to 
be  collected  from  the  evidence  stated  in  the  bill  of  exceptions, 
premising  that  by  the  General  Inclosure  Act,  41  Geo.  III.  c.  109, 
s.  4,  the  Commissioners  were  required  to  make  a  true,  exact,  and 

(1)  4  B.  &  C.  36.  (3)  2  Y.  &  J.  457. 

(2)  2  Y.  &  J.  445. 
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particular  survey,  admeasurement,  plan ,  and  val  uation  of  all  the  lands  bonbuby 
and  grounds  to  be  divided,  allotted,  and  inclosed,  and  also  of  all  the  fullbb, 
messuages,  cottages,  orchards,  gardens,  homesteads,  ancient  inclosed 
lands  and  grounds  within  the  parish.  The  requirements  of  this 
section  are  very  minute,  the  number  of  acres  and  decimal  parts  of 
acres  are  to  be  specified,  the  properties  distinguished,  the  persons 
who  make  the  survey  and  valuation  are  to  verify  it  on  oath,  and 
they  are  to  be  open  to  be  inspected  and  copied  by  all  persons 
interested. 

Turning  to  the  award,  which  was  given  in  evidence  by  the  defen- 
dant, we  find  the  Commissioners  declaring  that  there  has  been  made 
**  a  true,  exact,  and  particular  survey,  admeasurement,  and  plan  of 
all  the  open  and  common  fields,  commons,  commonable  meadows, 
heaths  and  waste  grounds,  to  be  divided,  allotted,  and  inclosed,  and 
also  of  all  the  messuages,  cottages,  orchards,  gardens,  homesteads, 
and  ancient  inclosed  lands  and  grounds  within  the  parish,  except 
such  as  are  situate  within  the  fens  of  the  said  parish."  To  the 
award  is  annexed  a  schedule  of  old  mclosures,  warrens,  and  other 
lands  within  the  parish  not  discharged  from  tithes,  and  in  this  the 
defendant's  lands,  in  the  first  and  second  counts  of  the  declaration 
mentioned,  are  not  comprised  ;  it  contains  only  about  809  acres  of 
land,  and  a  large  warren  called  Mildenhall  Warren.  Tlie  award 
has  also  annexed  to  it  a  map ;  and  it  is  stated  that  it  is  not  a  map 
or  plan  of  the  whole  parish,  but  only  of  all  *the  lands  comprised  in  [  ♦i38  ] 
the  schedule,  the  lands  allotted  and  exchanged,  and  certain  other 
lands,  some  of  which  are  fen  lands.  In  the  award  itself  the  Com- 
missioners profess  to  make  allotments  to  the  plaintiff  in  lieu  of, 
and  as  a  compensation  for,  all  the  tithes  growing  and  renewing 
within  Mildenhall,  and  due  unto  him.  The  date  of  the  award  is 
the  1st  of  May,  1812.  These  circumstances,  with  the  facts  that, 
for  twelve  years  from  1816,  the  defendant  had  paid  no  tithes  in 
respect  of  the  lands  mentioned  in  the  declaration,  and  then  for 
twenty  years,  as  we  before  stated,  had  either  paid  them  in  kind  or 
compounded  for  them  ;  and  that  the  plaintiff  had  also  received  them 
in  kind  or  by  commutation  from  other  lands  in  the  neighbourhood, 
are  the  premises  from  which  the  jury  would  have  to  draw  the  con- 
clusion of  fact,  whether  or  no  the  Commissioners  had  awarded  any 
compensation  to  the  plaintiff  in  respect  of  the  tithes  now  claimed. 

The  learned  Judge  appears  to  have  considered  the  Inclosure  Act 
and  award  final  and  conclusive,  and  leaving  no  question  for  the 
consideration  of  the  jury,  because  the  Act  gave  the  Commissioners 
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BuNBOBY  power  to  deal  with  the  whole  question,  and  their  award  professes  in 
FuLLRu.  terms  to  give  allotments  for  all  the  plaintiff's  interest  as  tithe- 
owner.  But  we  cannot  agree  that  this  was  conclusive.  We  think 
that  there  was  much  evidence  to  show  that  in  fact  they  had  not 
taken  into  account  the  fen  land  at  all,  we  think  it  is  rather  to  be 
inferred,  that,  for  some  reason  or  other,  they  had  thrown  it  out  of 
their  consideration  entirely.  It  is  scarcely  credible  that,  if  so  large 
a  tract  of  land  had  been  admeasured,  surveyed,  mapped,  and  valued, 
there  would  not  have  appeared  seme  positive  and  specific  evidence 
of  it  in  the  award  or  schedules. 

We  are  not  called  upon,  however,  to  express  any  positive  opinion 
upon  the  conclusion  of  fact  to  be  drawn ;  it  is  enough  to  say  that 
[  •isy  ]  we  think  the  ruling  of  the  learned  *Judge  on  this  point  cannot  be 
sustained,  and  that  a  venire  de  novo  must  be  awarded. 

We  have  thus  far  said  nothing  upon  another  point,  on  which 
the  plaintiff  placed  great  reliance,  and  in  respect  to  which  the 
direction  of  the  learned  Judge  is  objected  to  on  the  bill  of  excep- 
tions. It  appears,  that  this  whole  matter  of  the  Inclosure  Act  and 
award  had  been  before  an  assistant  Tithe  Commissioner  acting  under 
the  6  &  7  Will.  IV.  c.  71 ;  and  that  he  had  determined  that  the 
tithes  were  not  barred  by  them,  and  that  this  decision  had  not  as 
yet,  so  far  ag  appeared,  been  confirmed  by  the  Tithe  Commissioners, 
and  nothing  more  had  been  done  under  it.  This  decision,  how- 
ever, the  counsel  for  the  plaintiff  contended,  was  final  and  con- 
clusive as  to  the  point  decided ;  the  learned  Judge  ruled  that  it 
was  not. 

It  is  not  necessary,  after  the  conclusion  we  have  come  to  on  the 
Inclosure  ^Act  and  award,  to  decide  this  point ;  but  it  may  be 
convenient  to  state  how  we  conceive  the  law  to  be,  for  the  guidance 
of  the  Judge  who  may  on  a  future  occasion  have  to  deal  with  the 
question.  By  the  45th  section  of  the  6  &  7  Will.  IV.  c.  71, 
certain  matters  are  to  be  heard  and  determined  by  the  Commis- 
sioners or  assistant  Commissioner  of  which  this  question  would 
be  one ;  and  the  decision  of  the  one  or  the  other,  without  any 
distinction  between  the  two,  is  by  the  section  made  final  and 
conclusive  on  all  persons  "subject  to  the  provisions  in  the  Act 
after  contained."  These  last  words,  in  our  opinion,  point  clearly 
to  the  provisions  which  immediately  follow  in  the  46th  section 
for  trying  a  feigned  issue,  or  stating  a  case  for  the  decision  of  a 
superior  Court.  These  are  provisions  by  way  of  appeal,  and  the 
verdict  or  judgment  in  the  one  or  the  other  binds  not  only  the 
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parties,  but  the  Commissioner  or  assistant  Commissioner  in  the  Bumbubt 
fntare  proceedings  as  to  the  commutation.  These  may,  however,  fullbb« 
in  the  present  case,  be  laid  out  of  consideration. 

But,  independently  of  the  46th  section,  the  90th  imposes   *a      [♦HO] 
restraint  on  the  jurisdiction  of  the  Tithe  Commissioners,  among 
others,  in  the  case  of  ' 'lands  and  tenements,  the  tithes  whereof 
shall  have    been  already  perpetually  commuted  or  extinguished 
under  any  Act  of    Parliament  heretofore  made."     Now  it  is  a 
general  rule,  that  no  court  of  limited  jurisdiction  can  give  itself 
jurisdiction  by  a  wrong  decision  on  a  point  collateral  to  the  merits 
of  the  case  upon  which  the  limit  to  its  jurisdiction  depends ;   and 
however  its  decision  may  be  final  on  all  particulars,  making  up 
together  that   subject-matter  which,  if  true,  is   within   its  juris- 
diction, and,  however  necessary  in  many  cases  it  may  be  for  it  to 
make  a  preliminary  inquiry,  whether  some  collateral  matter  be  or 
be  not  within  the  limits,  yet,  upon  this  preliminary  question,  its 
decision  must  always  be  open  to  inquiry  in  the  superior  Court. 
Then  to  take  the  simplest  case — suppose  a  Judge  with  jurisdiction 
limited  to  a  particular  hundred,  and  a  matter  is  brought  before 
him  as  having  arisen  within  it,  but  the  party  charged  contends 
that  it  arose  in  another  hundred,  this  is  clearly  a  collateral  matter 
independent  of  the  merits ;   on  its  being  presented,  the  Judge  must 
not  immediately  forbear  to  proceed,  but  must  inquire  into  its  truth 
or  falsehood,  and  for  the  time  decide  it,  and  either  proceed  or  not 
with  the  principal  subject-matter  according  as  he  finds  on  that 
point ;  but  this  decision  must  be  open  to  question,  and  if  he  has 
improperly  either  forborne  or  proceeded  on  the  main  matter  in 
consequence  of  an  error,  on  this  the  Court  of  Queen's  Bench  will 
issue  its  mandamus  or  prohibition  to  correct  his  mistake.     To  apply 
this  to  the  present  case,  there  can  be  no  doubt,  we  conceive,  that 
the  jurisdiction   of   the  assistant    Tithe  Commissioner  was   well 
initiated.     He  came  to  a  parish  in  which  tie  facto  tithes  were  being 
paid  in  kind  or  by  compensation,  but  he  was  met  with  an  objection 
which,  if   well  founded  in  fact,  showed  he  had  no  jurisdiction. 
He  was  bound  to  inquire  into  that  fact ;    he  did  so,  and  decided 
against  the  objection,  *and  thereupon  proceeded    with  the  com-       [  ^m  ] 
mutation.     But  the  learned  Judge  was  quite  right  in  ruling  that 
his  decision  on  this  point  was  not  final  and  conclusive.     If,  upon 
further  inquiry,  he  shall  be  found  to  have  been  correct  in  deter- 
mining that  the  tithes  of  these  lands  have  not  been  commuted  or 
extinguished  under  the  Inclosure  Act,  then  all  that  he  has  done 


624  1853.    EX.  CH.    9  EX.  141.  [r.b. 

Bdnbury      lliereupon  will,  under  the  45th  section,  he  conclusive,  subject  only 
FuLLBB.      ^^  *'^®  qualifications  arising  out  of  the  46th  section.     On  the  other 
hand,  if  that  inquiry  should  terminate  in  sustaining  the  award, 
all  that  he  has  done  will  have  been  coram  non  jndice. 

Thus  much  we  have  thought  it  convenient  to  say  on  this  point. 
The  point  made  by  the  learned  counsel  for  the  plaintiff  on  the 
twenty  years  perception  we  disposed  of  in  the  course  of  the 
^^e^^^^t.  Venire  de  novo. 


IN  THE  COURT   OF   EXCHEQUER. 


1853.  MORGAN    AND    Another,    Assignees    of    Perkin, 

— 1'  A  Eankklfi  r.  MAKQUIS  and  Another. 

^^^^^  (9  Ex.  145—148 ;  S.  C.  2  C.  L.  R.  276  ;  23  L.  J.  Ex.  21.) 

One  of  two  tenants  in  common  of  certain  goods  committed  an  act  of 
bankruptcy,  after  which  the  defendants,  by  direction  of  the  other  tenant  in 
common,  sold  the  goods  :  Held,  first,  that  the  assignees  of  the  bankrupt 
could  not  recover  from  the  defendants  the  proceeds  of  the  sale  in  an  action 
for  money  had  and  receiyed,  nor  maintain  detinue ;  secondly,  that  the 
defence  that  the  goods  were  sold  by  direction  of  the  solvent  partner,  might 
be  given  in  evidence  under  non  detinet. 

The  declaration  contained  a  count  for  money  received  by  the 
defendants  for  the  use  of  the  plaintiffs  as  assignees ;  and  also  a 
count  in  detinue  for  goods  of  the  plaintiffs  as  assignees. 

Pleas — To  the  first  count,  never  indebted ;  to  the  second,  non 
detinent:  upon  which  issues  were  joined. 

At  the  trial,  before  Erie,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  the  proceeds  of 
1,020  barrels  of  flour  sold  by  the  defendants  under  the  following 
circumstances :  The  plaintiffs  were  the  assignees  of  one  Perrin,  a 
bankrupt,  who  had  carried  on  business  as  a  merchant  in  Liverpool, 
and  the  defendants  were  commission  agents  in  Liverpool.  Li 
March,  1852,  the  defendants,  by  the  direction  of  Perrin,  purchased 
2,020  barrels  of  Baltimore  flour,  and  they  sent  him  an  advice  note, 
which  stated  that  they  had  bought  the  flour  for  him  alone.  Shortly 
afterwards  the  defendants  had  notice  that  one  Shute  was  interested 
in  the  purchase  of  the  flour,  and  had  advanced  money  to  Perrin 
for  that  purpose.  On  the  11th  of  August,  the  defendants  sold 
1,000  barrels  of  the  flour  by  the  direction  of  Perrin  and  Shute. 
On  the  12th  of  August,  Perrin  committed  an  act  of  bankruptcy, 
ni6]       by  absconding  *from  Liverpool;   and,  on  the  18th  of  that  month, 
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the  defendants  sold  the  remaining  1,020  barrels  of  flour  by  the  Morgan 
direction  of  Shute.  On  the  15th  of  October,  a  petition  in  bank-  mabquis. 
ruptcy  was  presented  to  that  Court,  upon  which  Perrin  was 
adjudged  a  bankrupt.  The  learned  Judge  left  it  to  the  jury  to  say, 
whether  the  flour  was  sold  by  the  defendants  on  account  of  Perrin 
and  Shute,  or  on  account  of  Perrin  only ;  and  the  jury  having 
found  that  the  sale  was  on  account  of  Perrin  and  Shute,  his 
Lordship  directed  a  verdict  for  the  defendants. 

Hugh  Hill  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

First,  the  authority  of  Shute  to  dispose  of  the  partnership 
property  was  determined  by  the  act  of  bankruptcy  committed  by 
Perrin.  In  Burt  v.  Moidt  (i),  Baylby,  B.,  says :  '*  I  take  the  rule 
to  be  clear,  that  where  one  of  two  partners  commits  an  act  of 
bankruptcy,  he,  as  between  himself  and  the  other  partner,  has  no 
power  to  dispose  of  the  partnership  property  ;  and  that  every  such 
disposition  as  between  him  and  the  other  partner  is  void.  In  the 
common  transactions  of  a  partnership,  an  agency  is  implied  from 
the  relation  between  the  partners  ;  and  one  partner  binds  another 
as  to  the  partnership  property,  by  reason  of  such  agency;  but 
bankruptcy  puts  an  end  to  such  agency.  The  property  vests  in 
the  solvent  partner  and  the  assignees  of  the  bankrupt  partner." 
Although  Lord  Ellemborough,  in  Harvey  v.  Cnckett  (2),  repudiates 
the  doctrine  there  urged,  that  the  bankruptcy  of  one  partner  is 
to  all  purposes  a  dissolution  of  the  partnership,  yet  he  states  that 
*4t  may  operate  as  a  dissolution,  so  as  to  prevent  the  solvent 
partner  from  dealing  with  the  partnership  property  as  if  the 
partnership  continued." 

(Pollock,  C.  B.  :  The  assignees  are  only  entitled  to  call  on  the 
solvent  partner  for  an  account.) 

Bankruptcy  operates   as  a  dissolution  of  *partnership,  and  the       [•l*^] 
solvent  partner  cannot  afterwards  transfer  negotiable  securities  by 
indorsing  them  in  the  name  of  the  firm  :  Ravisbottom  v.  Lewis  (s), 
Abel  V.  Sutton  (4).     Secondly,  the  defence  was  not  open  under  the 
plea  of  non  detinent.    Mason  v.  Famell  (6)  decided,  that  in  detinue 

(1)  1  Cr.  &  M.  625.  (4)  6  E.  E.  818  (3  Esp.  108). 

(2)  17  E.  E.  338  (5  M.  &  S.  336).  (5)  12  M.  &  W.  674. 

(3)  1  Camp.  279. 
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Morgan      the  defendant   cannot,  under   the  pleas  of  non  detinet  and  not 
Marquis,     possessed,  show  that  he  had  a  common  interest  with  the  plaintiff  in 
the  property  sought  to  be  recovered. 

(Parke,  B.  :  That  case  only  shows  that  title  cannot  be  set  up  as 
a  defence  under  non  detinet ;  it  is  no  authority  that  a  sale  by  one  of 
two  tenants  in  common  cannot  be  given  in  evidence  under  that 
plea.) 

(He  also  referred  to  the  12  &  IB  Vict.  c.  106,  s.  152.) 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  This  is  an  action  by  the  assignees 
of  a  bankrupt  to  recover  the  proceeds  of  certain  goods  sold  by  the 
defendants.  The  jury  have  found  as  a  fact  that  one  Shute  was 
jointly  interested  with  the  bankrupt  in  the  goods,  and  no  applica- 
tion is  made  to  disturb  the  verdict  on  that  ground.  The  defendants 
sold  the  goods  in  question  after  the  bankruptcy,  by  the  direction 
of  Shute ;  and  I  am  of  opinion  that  they  were  justified  in  so  doing, 
since  they  had  the  authority  of  the  solvent  partner,  who  had  a  right 
to  deal  with  the  property  as  his  own. 

Pabke,  B.  : 

I  am  also  of  opinion  that  the  learned  Judge  at  the  trial  was 
right.  Shute,  the  solvent  partner,  directed  the  defendants  to  sell 
the  flour.  Now  it  is  clear  that  one  tenant  in  common  may  dispose 
of  the  common  property ;  and  therefore,  when  the  flour  was  sold 
by  the  defendants,  it  was  properly  sold  so  far  as  Shute  was  con- 
cerned. Then  the  effect  of  the  bankruptcy  was  to  render  the 
[  *148  ]  assignees  tenants  in  common  of  the  goods  with  *Shute.  But  it  is 
well  established  that  one  tenant  in  common  cannot  maintain  an 
action  against  his  companion,  unless  there  has  been  a  destruction 
of  the  particular  chattel  or  something  equivalent  to  it.  That  being 
so,  the  defendants  are  not  wrong  doers,  for  they  have  acted  under 
lawful  authority.  The  case  of  Fox  v.  Hanbury  (i),  which  was 
followed  by  Smith  v.  Stokes  (2),  Smith  v.  Oiiell  (s),  Hartey  v- 
Cnckett  (4),  and  Woodbridge  v.  Swann  (6),  decided  that,  after  an 
act  of  bankruptcy  committed  by  one  of  two  partners,  the  solvent 
partner  is    capable    of   disposing  of    the    partnership  property. 

(1)  Cowp.  446.  (4)  17  B.  R.  338  (5  M.  &  8.  336). 

(2)  1  East,  363.  (5)  38  E.  B.  337  (4  B.  &  Ad.  633). 

(3)  1  East,  368. 
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Therefore,  in  this  case,  the  goods  having  been  sold  by  order  of  Moboan 
Shute,  the  assignees  of  Perrin  have  no  right  to  recover  the  pro-  ma^uis. 
ceeds  from  the  defendants,  but  the  matter  must  be  settled  by  an 
account  between  the  parties  in  the  Court  of  Bankruptcy  or  in  a 
court  of  equity.  The  cases  of  In  re  Wait  (1),  and  Datton  v.  Mor- 
rwo?i(2),  which  maybe  considered  as  authorities  to  the  contrary, 
are  explained  in  Wooibridje  v.  Swann  (3),  on  the  ground  that  the 
Lord  Chancellor  sitting  in  bankruptcy  exercises  both  a  legal  and 
equitable  jurisdiction. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion. 

Platt,  B.  : 

The  goods  never  were  the  property  of  the  assignees  alone,  nor 
did  the  money,  the  proceeds  of  the  sale,  ever  belong  to  them  alone. 

Ride  refused. 


EA8TRICK  V.  The  DERBYSHIRE,  STAFFORDSHIRE,       i853. 
AND   WORCESTERSHIRE  JUNCTION   RAILWAY       ^—' 
COMPANY.  [149] 

(9  Ex.  149—152  ;  S.  C.  7  Bail.  Cae.  799  ;  23  L.  J.  Ex.  2  ;  17  Jiir.  977.) 

An  affidavit  in  support  of  an  application  under  the  Companies  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  16,  for  a  writ  of  »ct\  fa,  to  obtain 
execution  against  C.  D.,  a  shareholder,  on  a  judgment  obtained  against 
the  Company,  stated,  that  deponent  "  having  been  foiled  in  his  attempts  to 
obtain  a  sight  of  the  registry,  and  so  to  obtain  authentic  and  official 
information  on  the  subject,  deponent  instituted  inquiries  aliunde  as  to  who 
really  were  the  shareholders  of  the  Company,  and  hath  been  credibly 
informed  by  parties  officially  connected  with  the  said  railway,  and  which 
information  deponent  verily  believes  to  be  true,  that  the  said  C.  D.,  who 
has  been  a  director  of  the  said  Company  from  the  commencement,  was  a 
duly  registered  shareholder  of  seventy  shares  in  the  said  Company ;  and 
that  l,08d/.  was  due  thereon  in  respect  of  subscriptions  not  called  up,  the 
shares  in  the  said  Company  being  20/.  shares,  and  only  4/.  10«.  per  share 
having  been  paid  up  and  called."  The  affidavits  further  stated,  that  writs 
olfi,  fa.  had  been  issued,  to  which  there  had  been  returns  of  nulla  hma  ; 
that  deponents  had  been  engaged  in  making  diligent  inquiries  to  find  out 
what  effects  the  Company  possessed  ;  and  that  they  had  inquired  in  certain 
counties  where  the  Company's  office  of  business  was  situate  and  through 
which  the  railway  was  intended  to  run  ;  and  that  they  verily  believed  that 
**  the  Company  have  no  goods  or  effects  whatever.'*  To  these  affidavits  were 
annexed  the  '*  report "  of  the  directors  of  the  Company,  that  the  directors 

(1)  IJ.  &  W.  605.  (3)  38  E.  R  337  (4  B.  &  Ad.  633). 

(2)  11  E.  E.  56  (17  Ves.  191). 
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had  purchased  a  portion  of  the  land ;  and  in  the  balance-sheet  to  the  report 
there  was  the  following  item:  '*Iiand  purchased  and  compensation  to 
teuanltj,  1,076/.  1C«. :  "  Held,  first,  that  the  affidavits,  unanswered,  showed 
that  C.  D.  was  a  shareholder  in  the  Company ;  and,  secondly,  that  they 
sufficiently  stated  that  the  Company  had  no  property  of  any  kind ;  and 
therefore,  if  it  were  possessed  of  any  landed  property,  the  shareholder 
against  whom  the  application  was  made  should  have  deposed  to  that  fact. 

In  this  case  a  rule  bad  been  obtained,  calling  on  Sir  J.  F.  Fitz- 
gerald to  show  cause  wby  a  writ  of  scire  facxMy  for  obtaining 
execution  on  tbe  judgment  obtained  by  the  plaintiff  in  this  cause, 
should  not  issue  against  him  as  a  shareholder  in  the  above  Com- 
pany. It  appeared  by  the  affidavits,  that  the  action  was  brought 
to  recover  upwards  of  2,000Z.,  claimed  to  be  due  by  the  plaintiff  for 
engineering  services  performed  for  the  Company,  and  that  the 
present  writ  was  applied  for  to  recover  an  unpaid  balance  of  2652. 
remaining  due  to  the  plaintiff.  It  was  stated,  in  an  affidavit  made 
by  the  plaintiff,  that  he  had  used  means  to  inspect  the  register  of 
the  shareholders,  and  had  not  succeeded  in  doing  so,  and  it  pro- 
ceeded :  "  And  deponent  having  been  thus  foiled  in  his  attempts 
to  obtain  a  sight  of  the  registry,  and  so  to  obtain  authentic  and 
official  information  on  the  subject,  deponent  instituted  inquiries 
aliunde,  as  to  who  really  were  the  shareholders  of  the  Company ; 
and  deponent  hath  been  credibly  informed  by  parties  officially  con- 
nected with  the  said  railway,  and  which  information  deponent 
verily  believes  to  be  true,  that  the  said  Sir  J.  F.  Fitzgerald,  who 
has  been  a  director  of  the  *said  Company  from  the  commencement, 
on  the  24th  day  of  May  hereinafter  mentioned,  was  a  duly  registered 
shareholder  of  seventy  shares  in  the  said  Company,  and  that 
1,0851.  was  due  thereon  in  respect  of  subscriptions  not  called  up, 
the  shares  in  the  said  Company  being  20/.  shares,  and  only  41.  10«. 
per  share  having  been  paid  up  or  called."  It  was  also  stated  in 
the  affidavits,  that  writs  of  Ji.  fa.  had  been  issued,  to  which  there 
had  been  returns  of  mtUa  bona;  and  that  "the  deponents  have 
been  engaged  for  a  long  time  past  in  endeavouring  to  find  out  what, 
if  any,  effects  the  said  Company  possessed ;  and  that  they  have 
made  diligent  inquiries  both  in  Middlesex,  where  the  office  of 
business  is  situate,  and  also  in  Derbyshire,  Staffordshire,  and 
Worcestershire,  in  or  through  which  counties  the  said  railway  is 
designed  to  run  "  .  .  .  "  and  that  these  deponents  are  informed 
and  verily  believe,  that  the  said  Railway  Company  have  no  goods 
or  effects  of  any  kind  whatever  whereon  an  execution  could 
operate ;  "  and  that  the  only  course  left  open  to  the  plaintiff  is  to 
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proceed  against  the  individual  shareholders.    In  the  '^  Report  of     Bahtbigk 
the  Diiectors of  the  Company/'  which  was  annexed  to  the  affidavits,  dbbbybuibb, 
and  to  which  reference  was  made,  it  was  stated  that  '*  the  board    5T,VT^™ 
have  deemed  it  of  the  utmost  importance  to  purchase  a  portion  of   Wobcbstbb. 
the  land,  which  they  have  done,  and  paid  for  it,  and  have  also     jdngtiok 
entered  into  a  contract  with  a  most  responsible  contractor  for  ^^^^^^^  ^' 
making  a  portion  of  the  line ;  and  he  is  now  in  possession,  and 
the  works   are   commenced."     In  the   balance-sheet  attached  to 
the  report  the  following  item  appeared :  "  Land  purchased   and 
compensation  to  tenants,  1,0762.  16«." 

1\  Atkinson  now  showed  cause : 

This  application  is  founded  upon  the  86th  section  of  the  **"  Com- 
panies Clauses  Consolidation  Act,"  8  it  9  Vict.  c.  16,  which  enacts 
that  "  if  any  execution  either  at  law  or  in  equity  shall  have  been 
issued  against  the  property  or  effects  of  the  Company,  *and  if  there  L  *151  ] 
cannot  be  found  sufficient  whereon  to  levy  such  execution,  then 
such  execution  may  be  issued  against  any  of  the  shareholders  to 
the  extent  of  their  shares  respectively  in  the  capital  of  the  Com- 
pany not  then  paid  up;  provided  always  that  no  such  execution 
shall  issue  against  any  shareholder,  except  upon  an  order  of  the 
Court  in  which  the  action,  suit,  or  other  proceeding  shall  have  been 
brought  or  instituted,  made  upon  motion  in  open  Court,  after 
sufficient  notice  in  writing  to  the  person  sought  to  be  charged, 
and  upon  such  motion  such  Court  may  order  execution  to  issue 
accordingly ;  and  for  the  purpose  of  ascertaining  the  names  of  the 
shareholders,  and  the  amount  of  capital  remaining  to  be  paid  up 
on  their  respective  shares,  it  shall  be  lawful  for  any  person  entitled 
to  any  such  execution,  at  all  reasonable  times,  to  inspect  the 
register  of  shareholders  without  fee."  The  affidavits  in  support  of 
this  application  are  insufficient,  upon  two  grounds :  first,  it  does 
not  sufficiently  appear  from  them  that  Sir  J.  F.  Fitzgerald  is  a 
member  of  the  Company,  for  it  is  not  stated  that  he  is  on  the 
sealed  register  of  shareholders. 

(Parke,  B.  :  The  Act  does  not  preclude  a  party  seeking  this 
remedy  from  resorting  to  other  means  of  proof  for  the  purpose  of 
establishing  that  fact.  Suppose  the  person  were  to  say,  *'  I  am  a 
shareholder,  and  I  do  not  dispute  the  fact,"  it  would  not  be  neces- 
sary to  inspect  the  register  in  that  case.  The  only  question  there- 
fore is,  whether  the  affidavits  sufficiently  disclose  the  fact.    Now, 
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upon  this  point,  the  aflSdavits,  being  unanswered,  suflSciently  make 
out  a  prima  facie  case  that  the  party  is  a  shareholder.) 

Secondly.  It  does  not  sufficiently  appear  from  the  affidavits  that 
the  plaintiff  has  used  due  diligence  to  obtain  his  debt  from  the 
assets  of  the  Company.  It  appears  that  the  Company  have  land, 
for  it  is  stated  in  the  directors'  report  that  they  have  purchased 
land  to  an  amount  far  ^exceeding  the  plaintiff's  claim ;  and  if  that 
be  so,  the  plaintiff  ought  to  have  issued  an  eUgiU 

Selfe  in  support  of  the  rule  : 

The  plaintiff  is  only  bound  to  make  out  a  prima  facie  casQ  to  the 
satisfaction  of  the  Court.  The  shareholder  does  not  depose  that 
the  Company  have  any  land ;  and  if  they  have,  it  would  seem  that 
he  may  traverse  the  allegation  in  the  scire  facias^  that  they  have  no 
effects  whereon  to  levy  execution :  Devereux  v.  Kilkenny^  c(r.  Rail- 
way Company  (x).  He  does  not  now  deny  that  fact,  nor  does  the 
report  of  the  directors  state  the  present  value  of  the  land ;  while  it 
is  alleged,  on  the  part  of  the  plaintiff,  that  '^  the  said  Bailway  Com- 
pany have  no  goods  or  effects  of  any  kind  whatever." 

(Platt,  B.  :  The  words  of  the  Act  are  "  property  or  effects."  It 
would  have  been  better  if  the  deponent  had  adopted  the  words  of 
the  Act. 

Parke,  £. :  It  is  a  mere  report  of  the  directors,  and  the  defen- 
dant does  not  allege,  in  point  of  fact,  that  the  Company  have  any 
landed  property.) 

Pollock,  C.  B.  : 

The  rule  will  be  absolute.  The  affidavits  state  enough  to  require 
an  answer  by  affidavit  from  the  other  side.     This  is  not  done. 

Alderson,  B.  : 

The  affidavits  run  to  some  length.  A  few  lines  would  have  been 
sufficient. 

Parke,  B.,  and  Martin,  B.,  concurred. 

Rule  absolute. 
(1)  82  R.  R.  890  (5  Ex.  834). 
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ARNOLD  V.  BAINBRIGGE.  im. 

(9  Ex.  153—164;  S.  0.  23  L.  J.  Ex.  6Sl.)  ^^' 
[Obsolete  rales  of  pleading.] 


NICHOLLS  AND  Others  v.  DIAMOND.  im. 

(9  Ex.  154-157  ;  S.  0.  23  L.  J.  Ex.  1.)  ^^'^^  ^' 

A  bill  of  exchange,  directed  to  **  J.  D.,  purser,  West  Downs  Mining        [  154  ] 
Company,"  was  accepted  by  him  as  follows :  "  J.  D.  per  proo.  West  Downs 
Mining  Company."    J.  D.  was  a  member  of  the  Company,  which  was  not 
incorporated :  Held,  that  J.  D.  was  personally  liable  on  this  acceptance. 

This  was  an  action  on  two  bills  of  exchange  for  the  sum  of 
642.  Is.  each,  drawn  by  the  plaintiffs  upon  and  accepted  by  the 
defendant.  The  defendant  pleaded  that  he  did  not  accept  the  bills; 
upon  which  issue  was  joined. 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Summer  Assizes  for 
the  county  of  Devon,  the  bills  of  exchange  which  were  produced 
were  directed  '*  To  Mr.  James  Diamond,  Purser,  West  Downs 
Mining  Company,"  and  were  accepted  in  the  following  form  : 

''James  Diamond,  accepted,  per  proc.  West  Downs  Mining 
Company." 

On  proof  of  the  defendant's  signature,  the  defendant's  counsel 
objected  that  the  bill  was  not  accepted  according  to  the  custom  of 
merchants ;  that  the  defendant  did  not  accept  them  personally,  but 
on  behalf  of  the  Company.  The  plaintiffs'  counsel  then  offered  to 
show  that  the  defendant  was  a  shareholder  in  the  Company,  which 
was  not  a  corporate  body,  and  evidence  was  adduced  for  that  pur- 
pose ;  and  the  jury  found  that  the  defendant  was  a  shareholder  in 
the  Company.  The  learned  Judge  was  of  opinion  that  the  defen- 
dant was  personally  bound  by  the  acceptance,  and  directed  a  verdict 
to  be  entered  for  the  plaintiffs  for  the  amount  claimed,  with  leave 
to  the  defendant  *to  move  to  set  that  verdict  aside,  and  to  enter  a  [  •los  ] 
verdict  for  him. 

Montag7i£  Smith  now  moved  accordingly : 

The  bills  are  directed  to  the  defendant  in  his  personal  character, 
for  the  additional  words  do  not  constitute  a  direction  to  the  Com- 
pany. The  defendant  accepts  the  bills  for  and  on  behalf  of  the 
Company  of  which  he  is  a  member.  Now  these  instruments  do 
not  bind  the  Company,  because  they  are  not  directed  to  them,  and 
consequently  they  are  not  obligatory  upon  any  of  its  members. 
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NicHOLLs         (Parke,  B.  :  A  bill  is  drawn  upon  A. ;  he  accepts  it  for  himself 

DiAMOKD.     ^^^  twenty  others ;  no  doubt  the  other  parties  are  not  liable ;  bat 

what  authority  is  there  for  saying,  that  the  drawee  of  a  bill  who 

accepts  it  for  himself  and  others  is  not  himself  liable  upon  the 

instrument  ?) 

If  the  bills  bound  the  Company,  the  defendant  no  doubt  would  be 
liable :  but  the  authorities  show  that  the  Company  is  not  bound. 
In  Polhill  V.  Walter  (l),  the  bill  of  exchange  upon  which  the  defen- 
dant was  sued  was  not  directed  to  him ;  and  it  was  held  that  he 
could  not  be  treated  as  the  acceptor.  Lord  Tentebdbn,  Ch.  J.,  in 
delivering  the  judgment  of  the  Court,  says,  "We  are  clearly  of 
opinion  that  the  defendant  cannot  be  made  responsible  in  that 
character  " — viz.  of  acceptor.  "  It  is  enough  to  say  that  no  one 
can  be  liable  as  acceptor  but  the  person  to  whom  the  bill  is 
addressed,  unless  he  be  an  acceptor  for  honour,  which  the  defendant 
certainly  was  not."  And  in  Ex  parte  BiLckley,  In  re  Clarke  (2),  where 
a  promissory  note  was  made  in  the  following  form :  "  I  promise  to 
pay  the  bearer,  on  demand,  five  pounds,  value  received." — "For 
J.  C,  R.  M.,  J.  P.,  and  T.  S."— "  R.  M." ;  and  it  appeared  that  the 
parties  named  carried  on  the  business  of  bankers,  it  was  held  that 
I  ♦166  ]  the  holder  had  not  a  *separate  right  of  action  against  "  R.  M."  who 
had  signed  the  note,  but  that  the  firm  alone  were  liable. 

(Pollock,  C.  B.  :  The  party  signing  the  note  in  that  case  merely 
signed  it  as  agent  of  the  firm  ;  and  as  he  had  the  authority  of  the 
firm  to  do  so,  it  was  properly  held  that  the  firm  was  liable.) 

In  Bull  V.  Moirell  (3),  a  bill  of  exchange  was  drawn  upon  a  Com- 
pany, and  was  accepted  "for  the  Company"  by  D.  and  E.,  who 
signed  as  directors.  F.  signed  his  name  with  theirs  as  "  manager," 
and  it  was  held  that  F.  was  not  in  point  of  law  liable  as  an  acceptor, 
either  by  his  actually  having  signed  his  name  with  those  of  D. 
and  E.,  or  by  their  having  accepted  the  bill  as  directors  of  a 
Company  in  which  he  held  shares.  The  defendant  here,  by 
this  acceptance,  says  that  he  does  not  intend  to  bind  himself 
personally. 

(Parkb,  B.  :  If  the  defendant  had  not  been  a  principal  in,  but 
merely  an  agent  for,  the  firm,  he  would  not  have  been  liable,  for 

(1)  37  R.  B.  344  (3  B.  &  Ad.  114).  (3)  54  E.  E.   681    (12  Ad.   &  EL 

(2)  69  E.  E.  735  (14  M.  &  W.  469).       745). 
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he  signs  the  bills  as  principal  on  his  own  account,  and  as  agent     Nichollb 
for  the  others.)  Diamond. 

There  seems  to  be  no  precise  authority  upon  this  point. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  there  ought  to  be  no  rule.  These  bills  of 
exchange  are  drawn  upon  the  defendant,  and  he  chooses  to  accept 
them  for  himself  and  for  certain  other  persons.  This  is  the  simple 
case  of  a  bill  drawn  upon  a  person  who  is  the  member  of  a  firm, 
and  who,  having  no  right  to  accept  bills  of  exchange  for  the  firm, 
affects  to  accept  a  bill  for  the  firm.  Such  acceptance  is  as  much 
binding  upon  him  as  the  acceptance  of  a  bill  drawn  upon  him  for 
the  payment  of  a  private  debt  of  his  own  would  be.  Suppose  a 
bill  were  drawn  upon  John  Nokes,  and  he  writes  upon  it,  "  I  accept 
this  bill  for  myself  and  Thomas  Styles,"  and,  in  answer  to  an 
action  on  the  bill,  he  were  to  object,  that  he  had  no  authority  *to  [  ^1^7  ] 
accept  for  Styles,  the  reply  would  be,  "  the  bill  is  drawn  upon  you 
and  you  have  accepted  it,  and  you  are  bound  by  it,  although  the 
other  party  is  not." 

Pabeb,  B.  : 

I  am  of  opinion  that  the  learned  Judge  was  right  in  his  view  of 
this  case.  These  bills  of  exchange  are  directed  to  the  defendant  in 
his  personal  character,  and  he,  being  the  drawee,  accepts  them  for 
the  firm.  Now,  the  legal  effect  of  this  acceptance  is,  that  the  defen- 
dant accepts  the  bills  in  his  own  right  as  principal,  and  as  agent 
for  all  the  other  members  of  the  firm.  If  the  firm  consists  of 
several  other  members,  they  would  not  be  bound,  for  nothing 
is  more  clear,  as  a  general  rule,  than  this,  that  no  person  but  the 
drawee  of  a  bill  is  bound  by  the  acceptance,  and  here  the  rest  of 
the  Company  are  not  drawees.  I  have  no  doubt,  therefore,  that 
the  defendant  is  liable,  the  meaning  of  his  signature  being,  that 
he  accepts  the  bills  on  behalf  of  the  firm  of  which  he  is  a 
member. 

Aldebsok,  B.  : 

I  am  also  of  opinion  that  there  ought  to  be  no  rule.  The  bills 
are  drawn  upon  the  defendant  in  his  personal  character,  and  he 
chooses  to  accept  them  for  himself  and  others.  He  had  no  right 
to  accept  them  for  the  other  persons ;  but  it  is  not  the  less  a  good 
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KioHOLLB     acceptance  as  against  him,  because  he  happens  to  do  something, 
DiAMOHB.     ^^  addition  to  accepting  the  bills  for  himself,  which  he  had  no 
right  to  do. 

Platt,  B.,  concurred. 

Rule  refused. 


i»^3-  GLOVER  V.   DIXON  and  FORD. 

Aiir.  8. 
(9  Ex.  158—160;  S.  0.  23  L.  J.  Ex.  12.) 

[Obsolete  rules  of  pleading.] 


J«53.  SMITH  V.  PEAT(l). 

Aoc.  17.  ^ 
(9  Ex.  161—166;  S.  C.  2  C.  L.  E.  424  ;  23  L.  J.  Ex.  84.) 

>-        -I  In  an  action  by  a  lessee  against  an  assignee  for  damage  sustained  by  tbe 

former  in  consequence  of  the  neglect  of  the  latter,  while  he  continued 
assignee,  to  repair  the  premises,  pursuant  to  a  covenant  in  the  lease,  it 
appeared  that,  in  June,  1843,  the  plaintiff  assigned  the  lease  to  the  defen- 
dant; in  October,  1851,  the  defendant  assigned  the  lease  to  T. ;  and,  in 
June,  1852,  T.  assigned  the  lease  to  H. ;  who,  in  August,  1852,  surrendered 
it  to  the  ground  landlord.  It  was  proved  that  in  July,  1852,  the  premises 
were  dilapidated,  but  there  was  no  evidence  of  their  state  at  any  prior 
time :  Held,  that  the  plaintiff  was  entitled  to  recover  from  the  defendant 
substantial  damages,  and  not  nominal  damages  only. 

The  declaration  stated  that  the  plaintiff  was  possessed,  for  the 
residue  of  a  term  of  twenty -one  years  from  the  25  th  of  December, 
1889,  of  a  certain  dwelling-house  and  premises,  and  which  term 
was  theretofore  created  by  a  certain  deed,  whereby  one  G.  Ireland 
and  W.  Ireland  demised,  and  one  T.  Smith  demised,  ratified,  and 
confirmed  the  said  dwelling-house  and  premises  to  the  plaintiff  for 
the  term  aforesaid ;  and  the  plaintiff  did,  in  and  by  the  said  deed, 
covenant  with  the  said  T.  Smith,  that  the  plaintiff  should  and 
would,  from  time  to  time  and  at  all  times  during  the  said  term, 
at  his  own  costs  and  charges,  well  and  substantially  repair,  amend, 
uphold,  &c.  the  said  dwelling-house  and  premises,  and  keep  the 
same  in  good  and  substantial  order,  condition,  and  repair,  reason- 
able use  and  wear  thereof  and  damage  by  fire  only  excepted ;  and 
also  that  he  would,  in  the  year  1842,  and  in  every  succeeding  third 
year  of  the  term,  at  the  like  costs  and  charges,  well  and  sufficiently 
and  in  a  workmanlike  manner  paint  the  wood,  lead,  iron,  and  stone- 
work of  the  exterior  of  the  dwelling-house  usually  painted ;  and 

(1)  See  Joyuer  v.  Weeks  [1891]  2  Q.  B.  31,  60  L.  J.  Q.  B.  510.— J.  G.  P. 
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also  that  he  would,  in  the  year  1846,  and  every  succeeding  seventh  Smith 
year  of  the  same  term,  at  the  like  costs  and  charges,  and  in  like  peI't. 
manner,  paint  the  wood,  lead,  &c.  belonging  to  the  interior  of  the 
dwelling-house  usually  painted  ;  and  the  plaintiff,  being  so  possessed 
of  the  said  dwelling-house  and  premises,  by  deed  assigned  the  same 
and  all  the  estate  and  interest  and  term  of  years  then  to  come  and 
unexpired  of  the  plaintiff  therein  unto  the  defendant,  to  have  and 
to  hold  the  same  unto  the  defendant  from  the  date  of  the  assign- 
ment for  the  residue  of  the  said  term  of  twenty-one  years,  of  which 
eighteen  years  were  then  unexpired,  together  with  the  said  lease ; 
and  all  benefit  and  advantage  thereof,  "^subject  nevertheless  to  the  C  *^^^  1 
performance  of  the  covenants  in  the  lease  contained,  and  which, 
on  the  tenant's  or  lessee's  part  then  were  and  are  hereby  required 
to  be  performed  or  observed.  Averment,  that  the  defendant  entered 
and  was  possessed  of  the  dwelling-house  for  the  residue  of  the  said 
term.  Breaches :  That  while  the  defendant  remained  possessed, 
the  dwelling-house  and  premises  were  out  of  good  and  substantial 
repair ;  that  the  defendant  did  not  in  every  third  year  of  the  term 
succeeding  the  year  1842  paint  the  exterior  of  the  dwelling-house ; 
that  the  defendant  did  not  in  1846  paint  the  interior  of  the 
dwelling-house.  By  reason  of  which  breaches  of  covenant  the 
plaintiff  was  obliged  to  pay  and  did  pay  to  T.  Smith  a  sum  of 
money,  to  wit,  1002.,  as  and  by  way  of  compensation  and  satis- 
faction for  the  damages  sustained  on  occasion  of  such  breaches  of 
covenant. 

The  three  first  pleas  respectively  traversed  the  breaches  of 
covenant,  and  the  fourth  plea  denied  the  payment  by  way  of 
compensation  or  satisfaction ;  upon  which  issues  were  joined. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  in  the 
present  Term,  it  appeared  that  a  lease  of  the  premises  in  question 
was  granted  to  the  plaintiff  for  a  term  of  twenty-one  years  from 
the  25th  of  December,  1839.  This  lease  contained  the  covenants 
to  repair  and  paint,  as  stated  in  the  declaration.  In  June,  1848, 
the  plaintiff  assigned  the  lease  to  the  defendant.  The  defendant 
occupied  the  preknises  until  October,  1851,  when  he  assigned  the 
lease  to  one  Trigwell.  In  June,  1852,  Trigwell  assigned  the  lease 
to  one  Howard  as  a  trustee  for  the  plaintiff ;  and  in  August,  1862, 
the  lease  was  surrendered  by  Howard  to  T.  Smith,  the  ground 
landlord.  Trigwell,  who  was  a  witness,  stated,  that  when  he  took 
possession  of  the  premises  they  were  out  of  repair^  and  that  he  did 
no  repairs  during  the  time  he  held  the  lease;  that  the  ground 
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Smith       landlord  put   in   a  distress,  by  which  the  premises  were  mach 

Pkat         damaged.     *A  surveyor,  who  went  over  the  premises  in  July, 

[  *163  ]       1852,  stated  that  it  would  require   682.   to  put   them  in   repair 

according  to  the  covenants  in  the  lease.    On  the  surrender  of  the 

lease,  the  plaintiff  had  paid  to  the  ground  landlord  40L  on  account 

of  dilapidations. 

Under  these  circumstances  it  was  submitted,  on  behalf  of  the 
defendant,  that  the  plaintiff  was  entitled  to  nominal  damages  only. 
The  learned  Judge  ruled  that  the  plaintiff  was  entitled  to  sub- 
stantial damages;  and  having  left  to  the  jury  the  question  of 
amount,  telling  them  to  deduct  any  damage]  caused  by  the  distress, 
the  jury  found  a  verdict  for  S5L 

Bramwell  (with  him  T.  J.  Clark)  now  moved  for  a  new  trial, 
on  the  ground  of  misdirection  : 

The  plaintiff  was  entitled  to  nominal  damages  only.  The 
defendant,  as  assignee,  is  only  liable  for  the  damage  arising  from 
his  neglect  to  repair  during  the  time  he  held  the  premises;  but 
there  was  no  evidence  of  the  state  of  the  premises  at  the  time  of 
the  assignment  by  the  plaintiff  to  the  defendant,  or  at  the  time  of 
the  assignment  by  the  defendant  to  Trigwell,  or  by  Trigwell  to 
Howard. 

(Parke,  B.  :  Wolvevidge  v.  Steward  (i)  decided  that,  where  a  lease 
is  assigned,  "  subject  to  the  performance  of  the  covenants,"  those 
words  do  not  import  a  covenant  on  the  part  of  the  assignees,  and 
that  be  is  only  responsible  whilst  he  continues  to  hold  the  premises. 
In  Biufiett  v.  Lynch  (2),  it  was  alleged  that  the  breaches  of  covenant 
occurred  during  the  time  that  the  defendant  continued  assignee.) 

That  being  so,  there  was  no  evidence  in  this  case  from  which  the 
jury  could  form  any  conclusion  how  much  of  tbe  damage  accrued 
during  the  time  that  the  plaintiff,  the  defendant,  Trigwell,  or 
Howard,  respectively,  held  the  premises. 

(Pabee,  B.  :  The  defendant  might  have  proved  the  state  of  the 
[  *164  ]      premises  *at  the  time  he  took  them. 

Alderson,  B.  :  In  Burdett  v.  Withers  (3),  I  told  the  jury  that 
they  must  estimate  the  damages  at  the  sum  which  it  would  cost  to 

(1)  38  R.  R.  701  (1  Cr.  &  M.  644).  (3)  45  R.  R.  692  (7  Ad.  &  El.  137). 

(2)  29  R.  R.  343  (5  B.  &  0.  589). 
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put  the  premises  into  tenantable  repair,  without  reference  to  the  smffh 
state  in  which  the  defendant  found  them  ;  but  the  Court  of  King*s  pbat. 
Bench  held  that  I  was  wrong.) 

The  true  measure  of  damage  is  the  amount  to  which  the  reversion 
is  injured  by  the  premises  being  out  of  repair :  Doe  d.  The  Ti-ustees 
oj  the  Schooh  ((re.  of  Woreester  v.  Rowlands  (1) ;  and  for  aught  that 
appears,  there  might  have  been  no  deterioration  in  value  during 
the  time  that  the  defendant  held  the  lease. 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  The  misdirection  complained  of  is, 
that  the  learned  Judge  should  have  told  the  jury  that  they  were 
bound  to  give  nominal  damages  only.  Apart  from  the  legal  ques- 
tion, I  should  observe,  as  a  matter  of  fact,  that  in  cases  of  this 
kind  it  never  can  be  precisely  ascertained  how  much  of  the  damage 
has  occurred  during  the  holding  of  each  assignee,  or  what  was  the 
precise  state  of  the  premises  at  the  time  of  each  of  the  assignments. 
Then,  did  my  brother  Martin  properly  direct  the  jury  in  point  of 
law  ?  I  am  of  opinion  that  he  did.  It  does  not  appear  that  the 
defendant  made  any  complaint  about  the  state  of  the  premises  at 
the  time  he  took  them ;  and  if  so,  the  presumption  is,  either  that 
the  premises  were  in  a  good  state  of  repair,  or  that  the  person 
from  whom  he  took  them  paid  him  a  sum  of  money  to  put  them  in 
repair.  The  defendant  might  have  been  called  to  prove  the  state 
of  the  premises  at  the  time  of  the  assignment  to  him ;  but  that  was 
not  done,  and  consequently  I  think  there  ought  to  be  no  rule. 

Pabke,  B,  : 

The  only  point  for  us  to  determine  is,  whether  the  learned 
Judge  ought  to  have  told  the  jury  that  *they  were  bound  to  give  [  'i^^  ] 
nominal  damages  only.  I  think  not.  Where  there  is  a  covenant 
to  repair,  the  lessor  has  a  right  to  have  the  premises  in  good 
repair ;  and,  according  to  Lord  Holt,  the  measure  of  damage  is  the 
sum  of  money  required  to  be  expended  in  putting  the  premises  in 
repair  (2).  That  doctrine,  however,  has  not  been  adopted  in 
modern  cases.  In  Doe.  d.  The  Trustees  of  the  Schools  d-c.  of 
Worcester  v.  Rowlands  (1),  my  brother  Coleridge  ruled,  that  the 
true  measure  of  damage  is  the  amount  to  which  the  reversion  is 

(1)  62  B.  E.  766  (9  Car.  &  P.  734).        1125  ;  S.  C,  nom.  Vivian  v.  Campion, 

(2)  Vitnan  v.  Champion,  2  Ld.  Ray.      1  Salk.  141, 
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Smith       injured  by  the  premises  being  out  of  repair.     Whether  or  no  that 
Peat.       ^8  the  true  criterion,  we  need  not  at  present  decide  0). 

Aldebson,  B.  : 

It  is  clear  to  me  that  the  plaintiff  is  entitled  to  substantial 
damages.  It  was  proved  that  in  July,  1862,  when  Howard  held 
the  lease,  the  premises  were  out  of  repair.  Then,  what  was  their 
condition  during  the  time  of  Trigwell  ?  He  said  that  he  took  the 
premises  from  the  defendant,  and  he  put  them  in  no  better  con- 
dition than  when  he  received  them.  Thus  we  get  to  the  period 
when  they  belonged  to  the  defendant.  Then  whdt  was  the  con- 
dition of  the  premises  at  that  time?  The  defendant  was  the 
person  to  show  that ;  and  why  was  he  not  called  to  prove  his  own 
case  ?  Simply  because  he  had  no  case  to  prove.  It  was  therefore 
reasonable  for  the  jury  to  presume,  since  he  did  not  show  any 
[  *166  ]  other  person  responsible,  *that  the  dilapidations  took  place  during 
the  time  he  held  the  lease. 

Martin,  B.  : 

I  am  of  the  same  opinion.  The  defendant  was  in  possession  of 
the  premises  for  eight  years,  and  is  liable  for  any  breach  of 
covenant  which  occurred  during  that  period.  I  think  that  there 
was  evidence  from  which  the  jury  might  come  to  the  conclusion, 
that  the  dilapidations  took  place  in  the  time  of  the  defendant.  It 
must  be  presumed  that  he  acted  in  the  way  that  persons  usually 
do  on  taking  the  assignment  of  a  lease,  and  that  some  person  went 
over  the  premises  on  his  behalf.  In  cases  of  this  kind  it  is 
impossible  to  get  at  the  precise  amount  of  damage  which  occurred 
during  the  times  of  the  respective  assignees;  and,  unless*  there  be 
some  penalty  in  the  shape  of  substantial  damages,  parties  would 
never  repair.  It  seems  to  me  that  the  criterion  of  damage  is  the 
loss  which  the  landlord  would  sustain  by  the  non-repair  if  he  went 
into  the  market  to  sell  the  reversion 

Rtde  refused. 

(1)  The  doctrine  of  Lord  Holt  was  recent  case  in  this  Court,  of  Turner  v. 

acted   on    by  the  Court  of    Queen's  Lamb  (14  M.  &  W.  412),  some  doubt 

Bench  in  Ireland  in  the  case  of  Niron  was  cast  upon  the  correctness  of  the 

y,  Denham{\lT,  L.  Hep.  100;  8,  C.  doctrine  laid   down    by   Lord   Holt. 

1  Jebb  &  S.  416),  where  Bushe,  Ch.  J.,  As  to  a  covenant  to  keep  in  repair,  see 

stated  that    Viviaih  v.   Champion  had  Payne  v.  Haine,  Hi  R.  E.  629  (16  M.  A 

not  been  questioned.    But  in  a  more  W.  541). 


VOL.  xcvi.]  1868.    EX.    9  EX.  167—168.  689 

PERCIVAL  V.   STAMP.  i863. 

(9  Ex.  167—175 ;  S.  C.  23  L.  J.  Ex.  25 ;  22  L.  T.  0.  S.  90.)  ^'^'  *^- 

A  declaration  stated,  that  the  defendant,  on  Sunday  the  6th  of  March,  [  167  ] 
broke  and  entered  the  plaintiff's  dwelling  house,  and  continued  therein  for 
a  long  time,  to  wit,  eight  days ;  and  also  unlawfully  seized  divers  goods  and 
chattels  of  the  plaintiff,  to  wit,  &c.  And  also  for  that  the  defendant  converted 
to  his  own  use  similar  goods  of  the  plaintiff.  The  defendant  pleaded  {inter 
alia)f  as  to  seizing  and  converting  the  goods,  a  justification  as  bailiff  under 
a  warrant  and  writ  otfi.  fa. ;  and  as  to  continuing  on  the  premises  after  the 
evening  of  the  Tuesday  following  the  Sunday  in  the  declaration  mentioned, 
Not  guilty ;  upon  which  pleas  issues  were  j  oined.  At  the  trial  it  appeared,  that 
a  warrant  having  been  directed  to  the  defendant  on  a  writ  olfi,  fa,  against 
the  plaintiff's  goods,  on  Sunday  the  6th  of  March,  some  assistants,  employed 
by  the  defendant,  broke  into  the  plaintiff's  house,  and  seized  his  goods. 
They  continued  in  possession  until  the  following  Tuesday  night,  when  they 
withdrew.  They  returned  on  the  following  Thursday,  and  proceeded  to  lot 
the  goods  for  sale,  and  remained  in  possession  until  Uie  following  Saturday, 
when  the  defendant,  for  the  first  time,  came  on  the  premises  and  sold  the 
goods  under  the  writ  and  warrant:  Held,  first,  that  the  sale  was  not 
vitiated  by  the  previous  illegal  seizure  of  the  goods,  since  the  principle 
which  governs  an  arrest  of  the  person  does  not  apply  to  an  execution 
against  goods.  And,  $embh,  that  even  where  a  sheriff  breaks  into  a  house 
the  execution  against  the  goods  is  valid,  though  the  sheriff  is  liable  to  an 
action  for  the  breaking. 

Secondly,  that  the  declaration  in  substance  laid  a  trespass  with  a  co/i- 
tinuandoy  and  therefore  that  the  plaintiff  was  entitled  to  give  evidence  of 
the  trespasses  committed  on  the  premises  by  the  defendant  after  he  had  left 
on  the  Tuesday. 

The  declaration  stated,  that  ^'  the  defendant,  on  Sunday  the  6th 
day  of  March,  a.d.  1858,  broke  and  entered  the  dwelling-house  and 
premises  of  the  plaintiff,  and  continued  and  remained  therein  for  a 
long  space  of  time,  to  wit,  eight  days ;  and  also  unlawfully  seized 
and  took,  and  afterwards  carried  away,  divers  goods  and  chattels 
of  the  plaintiff,  that  is  to  say,  &c.,  (enumerating  the  goods  on  the 
premises).  Also,  for  that  the  defendant  converted  to  his  own  use 
similar  goods  of  the  plaintiff. 

Fleas.  First,  as  to  seizing,  taking,  and  carrying  away  the  goods 
and  chattels  in  the  first  count  mentioned,  and  converting  to  his 
own  use  the  goods  and  chattels  in  the  second  count  mentioned.  Not 
guilty.  Secondly,  to  the  same  matters,  that  a  writ  issued  out  of 
the  Court  of  Exchequer  directed  to  the  sheriff  of  the  town  and 
county  of  Kingston-upon-Hull,  by  which  writ  our  lady  the  Queen 
commanded  the  said  sheriff  that  of  the  goods  and  chattels  of  the 
plaintiff  he  should  cause  to  be  made  881.  14«.,  which  one  H.  Peck 
had  recovered  against  the  plaintiff,  with  interest,  &c.  The  plea 
then  stated  the  indorsement  and  delivering  of  the  writ  to  the 
sheriff  to  be  executed,  and  that  the  ^sheriff  made  his  warrant      [*168] 
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Fbrciyal  directed  to  the  defendant,  being  his  bailiff,  and  thereby  commanded 
Stamp.  the  defendant,  that  of  the  goods  of  the  plaintiff  he  should  cause  to 
be  made  88/.  14«.,  &c. ;  by  virtue  of  which  said  writ  and  warrant 
the  defendant,  being  such  bailiff,  afterwards  and  before  any  return 
of  the  said  writ,  namely,  on  Thursday  next  after  the  Sunday 
mentioned  in  the  declaration,  seized  the  plaintiff's  goods  for  the 
purpose  of  levying  the  said  monies.  The  plea  then  stated,  that 
another  writ  of  fieri  facias^  issued  out  of  the  Court  of  Common 
Fleas  on  a  judgment  for  111.  10«.,  recovered  by  one  Cohen  against 
the  plaintiff,  and  a  warrant  thereon  was  directed  to  the  defendant 
and  one  Gates;  that  the  defendant  having  seized  and  taken  the 
goods  and  chattels  of  the  plaintiff  as  aforesaid,  did,  by  virtue  of 
both  the  said  writs  and  both  the  said  warrants,  as  such 
bailiff,  &c.,  by  sale  of  the  said  goods  and  chattels,  levy  certain 
monies  for  satisfying  the  monies  so  indorsed  to  be  levied  on  both 
the  said  writs,  &c. ;  qua  sunt  eculem,  &c.  Thirdly,  that  the  plaintiff 
held  the  dwelling-house  in  the  declaration  mentioned  as  tenant  to 
one  Johnson,  at  the  yearly  rent  of  702.,  payable  quarterly ;  that 
17/.  10^.  of  the  rent  aforesaid  was  in  arrear;  whereupon  the 
defendant,  as  the  bailiff  of  Johnson,  entered  the  dwelling-house,  and 
seized  and  sold  the  plaintiff's  goods  as  a  distress  for  the  rent  so  in 
arrear.  Fourthly,  as  to  continuing  and  remaining  on  the  said 
premises  after  the  evening  of  the  Tuesday  next  following  the 
Sunday  in  the  declaration  mentioned.  Not  guilty.  Fifthly,  as  to 
the  residue  of  the  matters  complained  of,  payment  of  8/.  into 
Court. 

Beplications.  The  plaintiff  joins  issue  on  the  first,  second,  third, 
and  fourth  pleas ;  and  as  to  the  last,  says,  that  the  sum  of  money 
in  that  plea  mentioned  is  not  enough  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  matters  in  the  introductory  part  of  that 
plea  mentioned. 
I  •169  ]  At  the  trial,  before  Wightman,  J.,  at  the  last  York  Assizes,  *the 

following  facts  appeared :  On  the  27th  of  February  last,  a  writ  of 
fi.fa.,  directed  to  the  Sheriff  of  Hull,  issued  on  a  judgment  against 
the  plaintiff  for  IIZ.  10«. ;  and  on  the  following  day,  a  warrant  was 
granted  on  this  writ  to  one  Oates  and  the  defendant,  jointly  and 
severally.  Oates  went  to  the  plaintiff's  house  to  levy,  but  was 
unable  to  effect  an  entrance.  On  the  2nd  of  March,  another  writ 
of  fi.  fa.  issued  on  a  judgment  against  the  plaintiff  for  88/.  14«.,  and 
on  the  same  day  a  warrant  was  granted  on  this  writ  to  the 
defendant.     On  the  morning  of  Sunday,  the  6th,  some  assistants, 
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employed  by  the  defendant  to  execute  the  second  writ,  broke  into  pbboival 
the  plaintiff's  house  by  means  of  a  ladder  placed  against  one  of  the  stamp. 
windows,  and  took  possession  of  his  goods.  The  assistants  con- 
tinued in  possession  until  the  following  Tuesday  night,  when  they 
withdrew.  They  returned  on  the  following  Thursday,  accompanied 
by  the  landlord,  who  executed  a  warrant  of  distress  directed  to  the 
defendant.  Neither  the  defendant  nor  Oates  was  at  that  time  on 
the  premises.  The  assistants  proceeded  to  lot  the  goods,  with  a 
view  to  their  sale,  and  remained  in  possession  until  the  following 
Saturday,  when  the  defendant  came  and  sold  the  goods  on  the 
premises,  under  the  warrants  and  distress. 

It  was  submitted,  on  the  part  of  the  plaintiff,  that  the  sale  was 
void  ab  initio,  the  possession  of  the  goods  having  been  originally 
obtained  by  illegal  means.  On  behalf  of  the  defendant  it  was 
objected,  that  under  this  form  of  declaration,  which  charged  but 
one  act  of  trespass,  in  entering  and  remaining  in  the  dwelling- 
house,  the  plaintiff  could  not  recover  in  respect  of  the  re-entry  on 
the  Thursday,  and  subsequent  continuance.  The  learned  Judge 
ruled  that  the  sale  was  not  void  ab  iniiioy  and  that  the  plaintiff  was 
entitled  to  recover  both  in  respect  of  the  entry  on  the  Simday,  and 
of  the  re-entry  on  the  Thm-sday ;  and  his  Lordship  having  left  it 
to  the  jury  to  say  whether  the  amount  paid  into  Court  was  a  suffi- 
cient compensation  for  *the  sheriff's  officer  being  in  possession  for  [  'i^o  ] 
the  three  first  days,  and  also  on  the  Thursday,  Friday,  and  Saturday, 
the  jury  were  of  opinion  that  the  sum  paid  into  Court  was  a  suffi- 
cient compensation  for  the  three  first  days,  and  they  found  a  verdict 
for  91.  in  respect  of  the  three  last  days.  A  verdict  was  then  entered 
for  the  plaintiff  on  the  first  issue,  and  also  on  the  fourth,  with  8!. 
damages ;  and  for  the  defendant  on  the  other  issues ;  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  on  those 
issues  for  85!.  168.  6d.,  being  the  amount  realised  by  the  sale  of 
the  goods ;  and  for  the  defendant  to  move  to  enter  a  verdict  for 
him  on  the  fourth  issue. 

Hugh  Hill  accordingly  moved  to  enter  a  verdict  for  the  plaintiff 

(Nov.  7) : 

The  original  entry  and  seizure  of  the  goods  having  been  illegal, 

the  sale  was  void  ab  initio.    If  a  bailiff  obtains  possession  of  goods 

by  a  wrongful  act,  he  cannot  render  the  execution  valid  by  assuming 

to  sell  under  the  warrant.    An  arrest  under  a  ca.  sa.,  by  means  of 

an  illegal  breaking  of  an  outer  door,  is  altogether  void,  and  the 
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Pebcival     bailiff  is  liable  to  an  action,  not  merely  for  the  breaking  and  enter- 
StImp.       ^^S  ^^6  dwelling-house,  but  also  for  the  assault  and  imprisonment : 
Kerhey  v.  Denby  (1). 

(Parke,  B.  :  Is  there  any  authority  for  saying  that  the  same 
doctrine  applies  to  an  execution  against  goods  ?) 

There  is  no  direct  authority  in  point ;  but  in  a  note  in  Bac.  Abr» 
tit.  "Execution"  (N.),  it  is  stated,  that  in  a  case  of  Yates  v. 
Dektmayne,  Trinity  Term,  17  Geo.  III.,  the  Court  set  aside  an 
execution  against  the  defendant's  goods,  on  the  ground  that  the 
officer  had  forcibly  broken  into  his  house  to  execute  the  writ. 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  With  respect  to  an  arrest  of  the 
person,  the  decisions  have  proceeded  on  the  principle,  that  the 
[  ♦iTi  ]  subject  is  not  to  be  deprived  *of  his  liberty  by  means  of  an  illegal 
act  on  the  part  of  the  sheriff.  If  a  sheriff  illegally  arrests  a  debtor, 
that  is  a  false  imprisonment,  and  therefore  the  sheriff  cannot 
detain  him  under  a  subsequent  legal  writ,  but  is  bound  in  the  first 
place  to  give  him  an  opportunity  of  going  at  large.  But,  in  the 
case  of  an  execution  against  goods,  there  is  no  analogous  injury, 
and  we  ought  not  to  establish  a  new  principle,  when  no  authority 
can  be  found  to  support  it. 

Parke,  B.  : 

I  am  also  of  opinion,  that  the  direction  of  the  learned  Judge  on 
this  point  was  perfectly  correct.  Nothing  turns  upon  the  question 
whether  the  defendant  was  justified  in  seizing  the  goods  under  a 
legal  warrant,  when  there  was  an  illegal  breaking  into  the  house. 
That  subject  is  discussed  in  1  Smith's  L.  C,  46  b,  in  a  note  to 
Semayne*8  case,  where  it  was  laid  down,  that  if  the  sheriff  break  an 
outer  door  to  do  execution,  he  "is  a  trespasser  by  the  breaking, 
and  yet  the  execution  which  he  then  doth  in  the  house  is  good." 
The  authority  referred  to  for  that  proposition  is  the  Year  Book, 
18  Edw.  IV.  Pasch.  4,  19.  However,  in  the  present  case,  nothing 
turns  upon  that ;  for  although  the  seizure  of  the  goods  at  the  time 
of  the  original  taking  was  illegal,  that  was  entirely  abandoned  when 
the  assistants  quitted  the  house,  and  left  the  plaintiff  in  possession 
of  his  goods.     The  question  here  is,  whether,  when  the  assistants 

(1)  1  M.  &  W.  336. 
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afterwards  retarned  and  illegally  took  possession  of  the  goods,  the  pbroival 
subsequent  sale  by  the  defendant  under  a  legal  warrant  rendered  stamp. 
him  a  trespasser.  That  sale  was  equivalent  to  a  seizure  by  him, 
and  unless  vitiated  by  the  previous  trespass,  it  was  a  valid  seizure, 
because  it  was  made  under  a  warrant  directed  to  him.  Then,  was 
the  valid  seizure  rendered  illegal  in  consequence  of  the  prior  illegal 
seizure?  Mr.  Hill  has  relied  upon  the  authorities  with  respect  to  an 
arrest  of  the  person.  No  doubt,  if  an  arrest  be  made  on  a  Sunday, 
or  in  a  way  not  authorised  by  law,  the  sheriff  cannot  afterwards 
make  that  *  valid  by  detaining  the  party  under  a  legal  writ,  but  [  *172  ] 
must  first  give  him  an  opportunity  of  going  at  large,  and  then 
execute  the  legal  writ.  But  that  is  not  so  with  regard  to  an  execu- 
tion against  goods;  and  therefore  in  this  case  the  illegal  seizure 
did  not  prevent  the  defendant  from  afterwards  executing  a  legal 
warrant.  It  by  no  means  follows  that  the  illegal  seizure  assisted 
the  defendant  in  making  the  subsequent  seizure  and  sale  of  the 
goods.  The  same  principle  ought  not  to  be  applied  to  an  execution 
against  the  person  and  an  execution  against  goods ;  and  therefore 
the  ruling  of  the  learned  Judge  was  right,  the  defendant  being 
justified  under  the  warrant  in  selling  the  goods. 

Aldbbson,  B.,  and  Platt,  B.,  concurred. 

Rule  re/used, 

Mihvard  (Nov.  8)  moved,  pursuant  to  the  leave  reserved,  to 
enter  a  verdict  for  the  defendant  on  the  fourth  issue  : 

The  question  is,  whether  it  was  competent  for  the  plaintiff,  under 
this  form  of  declaration,  to  prove  a  second  and  independent  act  of 
trespass.  After  having  continued  in  possession  for  three  days, 
the  defendant's  assistants  departed  without  any  animus  revertendi, 
and  after  some  interval  of  time  the  second  trespass  was  committed. 
*  *  This  declaration  states,  that  the  defendant,  on  a  certain  day,  [^^^^ 
broke  and  entered  the  plaintiff's  house,  and,  being  once  in,  con- 
tinued there  for  the  space  of  eight  days.  The  plea  is  only  directed 
to  one  act  of  trespass.  The  declaration  does  not  allege  that  the 
defendant  continued  the  trespass  for  several  days,  but  that  he 
stayed  in  the  house  on  his  first  entry. 

(Parkb,  B.  :  There  is  no  substantial  difference  between  the  old 
form  with  a  contimuindo  and  the  present  one.  The  re-entering 
the  plaintiff's  dwelling-house  is  a  continuing  trespass.) 
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PxBciviL     If  the  plaintiff  had  declared  that  the  defendant  made  an  assaalt 

Stamp.       upon  him,  he  would  not  be  entitled  to  give  in  evidence  more  than 

[  ^174  ]      one  assault ;  although  he  might  do  so,  if  the  declaration  ^stated 

that  on  divers  days  he  assaulted  the  plaintiff:  English  v.  Purser  {\), 

(Parke,  B.:  The  question  comes  to  this,  whether  the  plaintiff 
must  prove  that  the  defendant  continued  in  the  house  every 
moment  of  the  time  laid.  Assuming  that  the  defendant  went  away 
without  any  intention  of  returning,  and  that  he  came  back  again, 
does  not  the  declaration  embrace  disjointed  as  well  as  uninterrupted 
times  ?) 

The  defendant  might  have  been  absent  for  six  months,  and  still, 
upon  that  assumption,  the  plaintiff  would  be  entitled  to  recover  for 
any  subsequent  act  of  trespass. 

(Parke,  B.  :  It  is  common  learning,  that  every  continuation  of 
a  trespass  is  a  fresh  trespass.  If  the  defendant  continue  for  more 
than  one  day,  that  may  be  given  in  evidence  under  the  ordinary 
form  of  declaration,  laying  the  trespasses  with  a  continuando.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  there  ought  to  be  no  rule.  The  real  solution 
to  the  question  is  that  propounded  by  my  brother  Parke,  viz.  that 
the  declaration  means  that  the  defendant  committed  the  trespasses 
on  those  respective  days  mentioned  in  the  declaration;  and  whether 
he  was  out  of  the  house  for  a  moment,  or  for  a  day  or  two,  makes 
no  difference.  It  may  be,  that  if  a  trespass  were  committed  after 
the  lapse  of  a  very  long  interval  of  time,  it  would  be  proper  that 
the  Judge  should  ask  the  opinion  of  the  jury  upon  the  question, 
whether  the  subsequent  act  of  trespass  was  in  continuation  of  the 
original  act.  Here  it  is  perfectly  clear  that  all  the  acts  of  trespass 
had  reference  to  the  same  subject-matter,  namely,  to  acts  com- 
mitted by  the  sheriff's  officer,  with  a  view  to  the  possession  of 
the  goods. 

Parke,  B.  : 

The  declaration  means,  that  the  defendant  was  a  trespasser  by 

[nib  ]      breaking  and  entering  the  house  on  *the  Sunday,  and  by  continuing 

in  the  house  on  the  several  days  mentioned  therein^  and  I  think 

that,  under  this  declaration,  the  plaintiff  was  entitled  to  show  that 

(1)  6  East,  395t 
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the  defendant  committed  a  trespass  on  any  of  those  days.  The 
I)laintifif  need  not  prove  that  the  defendant  continued  there  the 
whole  time;  any  separate  portion  of  the  time  would  equally  be 
within  the  terms  of  this  declaration. 


Percival 

r. 
Stamp. 


Martin,  B.  : 

I  agree  with  the  rest  of  the  Court ;  and  I  think  that  we  ought  to 
endeavour  as  much  as  possible  to  read  the  declaration  in  such  a 
manner  that  it  may  meet  the  facts,  in  order  to  arrive  at  the  justice 
of  the  case. 


Platt,  B.,  concurred. 


Rule  ri'Jiised. 


ASHWORTH  AND  Another  v.  MOUNSEY. 

.  (9  Ex.  175—191 ;  S.  C.  2  C.  L.  E.  418 ;  23  L.  J.  Ex.  73 ;  22  L.  T.  0.  S.  121.) 

T.,  being  poesessed  of  a  plot  of  land  for  a  certain  terni  of  years,  by 
indenture  of  the  24th  of  April,  1815,  assigned  it  by  way  of  mortgage  to  S. 
as  a  security  for  300/.  and  interest,  with  a  power  of  sale  on  default  in  pay- 
ment on  a  certain  day.  By  a  memorandum  of  the  same  date,  T.  under- 
took to  deposit  with  S.  a  lease,  when  the  same  was  executed,  of  another 
plot  of  land,  as  a  further  and  collateral  security  for  the  300/.  and  interest. 
A  mill  and  other  buildings  stood  partly  on  one  plot  of  land  and  partly  on 
the  other.  On  the  18th  of  December,  1845,  the  lease  mentioned  in  the 
memorandum  was  granted  and  deposited  with  S.  By  indenture  of  the  2nd 
of  March,  1847,  T.  assigned  a  moiety  of  the  entire  promises  to  A.  ;  and  on 
the  20th  of  September,  1847,  executed  an  assignment  of  all  his  estate  and 
effects  for  the  benefit  of  his  creditors.  By  indenture  of  the  31st  of  August, 
1848,  S.  assigned  both  plots  of  land,  mill,  and  buildings  to  the  defendant, 
subject  to  the  equity  of  redemption,  and  with  such  power  of  sale  as  S. 
possessed.  In  April,  1852,  the  defendant  offered  the  premises  for  sale  by 
auction  ;  and  the  conditions  stated  (i'h^^  alia)  that  he  sold  as  mortgagee ; 
and  that,  as  he  had  only  an  equitable  interest  in  the  second  plot,  the 
purchaser  should  accept  such  title  as  he  was  able  to  deduce  and  conve3% 
The  plaintiff  became  the  purchaser  of  both  plots,  but  refused  to  complete 
the  purchase,  on  the  ground  that  the  legal  estate  in  the  second  plot  was 
outstanding,  and  might  be  used  adversely  to  him  ;  and  having  brought  an 
action  to  recover  back  the  deposit:  Held,  that  there  was  no  failure  of 
consideration,  inasmuch  as,  first,  the  assignment  by  T.  of  the  legal  estate  in 
the  one  plot,  and  memorandum  of  deposit  of  future  lease  of  the  other  plot, 
were  one  and  the  same  transaction  and  security,  and  the  lease,  when 
deposited,  was  subject  to  the  same  conditions,  including  the  power  of  sale, 
as  were  contained  in  the  assignment,  and,  consequently,  T.  would  not  be 
entitled  in  a  court  of  equity  to  redeem  the  second  plot :  secondly,  that,  by 
the  express  terms  of  the  conditions  of  sale,  the  defendant  contracted,  with 
reference  to  that  plot,  to  sell  an  equitable  interest  only. 

This  was  an  action  of  assumpsit  for  money  had  and  received  by 
the  defendant  for  the  plaintiff's  use,   to  which  *the  defendant 
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AsawoBTQ    pleaded  non  assumjysit,  whereupon  issue  was  joined ;  and  the  cause 
HoTOSKT.     was  tried  before  Wightman,  J.,  at  the  Liverpool  Summer  Assizes, 
1852,  when  a  verdict  was  found  for  the  plaintiffs  for  1002.  damages, 
subject  to  the  opinion  of  the  Court  upon  the  following  case  : 

This  action  is  brought  to  recover  the  sum  of  52/.  paid  by  the 
plaintiffs  to  the  defendant  as  deposit  money  on  the  purchase  of  an 
estate,  as  upon  a  failure  of  consideration,  under  the  following 
circumstances : 

On  the  18th  of  April,  1852,  the  defendant  caused  certain  land, 
buildings,  and  hereditaments  to  be  put  up  for  sale  by  auction,  in 
Boyton,  in  the  county  of  Lancaster,  upon  certain  conditions,  which 
(so  far  as  material  to  the  present  case)  are  as  follows : 

"  Conditions  for  the  sale  by  auction  of, 

*'  First.  All  that  plot  of  land  formerly  taken  out  of  and  divided 
from  the  north-east  corner  of  a  field  called  the  Hare  Hill,  demised 
by  an  indenture  of  lease,  dated  on  or  about  the  ISth  of  May,  1788, 
hereinafter  more  particularly  mentioned. 

*'  Secondly.  All  that  plot  of  land  theretofore  taken  out  of  and 
'divided  from  the  same  close  of  land  called  Hare  Hill,  demised  by  an 
indenture  of  lease,  dated  on  or  about  the  18th  of  December,  1845, 
hereinafter  more  particularly  mentioned.  And  also  that  mill  or 
factory,  warehouse,  cottage,  or  dwelling-house,  buildings  and  im- 
provements, now  standing  and  being  on  the  said  respective  plots 
of  land,  or  any  part  thereof,  with  the  steam-engine,  boiler,  &c.f 
and  other  fixtures  in,  about,  and  belonging  to  the  said  mill  and 
premises,  and  which  are  comprised  and  included  in  certain  inden- 
tures of  mortgage,  dated  the  24th  of  April,  1845,  from  William 
Taylor,  of  &c.,  to  James  Schofield,  of  <bc.,  and  the  other  dated  the 
27th  of  August,  1845,  from  the  same  William  Taylor  to  Henry  Milne. 

"The  plot  of  land,  together  with  the  erections  thereon,  firstly 
r  ♦177  ]  described,  are  held  for  the  residue  of  a  term  of  999  *years,  under 
an  indenture  of  lease,  bearing  date  on  or  about  the  18th  of 
May,  1788 ;  and  the  plot  of  land,  together  with  the  erections  thereon, 
secondly  described,  are  held  for  the  residue  of  a  term  of  980  years, 
under  an  indenture  of  lease  bearing  date  on  or  about  the  18th  of 
December,  1845.  The  whole  of  the  before-mentioned  premises  are 
offered  for  sale  by  Mr.  Samuel  Mounsey,  of  &c.,  as  mortgagee  of 
Mr.  William  Taylor,  subject,  as  far  as  regards  the  plot  of  land 
firstly  described  and  the  buildings  erected  thereon,  to  the  payment 
of  the  yearly  rent  of  12«.  6d.,  and  to  the  performance  on  the  part 
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of  the  purchaser,  his  executors,  &c.,  of  the  covenants,  conditions,  Ashwobth 
and  agreements  contained  in  the  said  indenture  of  lease  of  the  18th  moitnsbt. 
of  May,  1788,  and  sabject  also,  so  far  as  regards  the  plot  of  land 
secondly  described  and  the  buildings  erected  thereon,  to  the  pay- 
ment of  the  yearly  rent  of  4Z.,  and  to  the  performance  on  the  part 
of  the  purchaser,  his  executors,  &c.,  of  the  covenants,  conditions, 
and  agreements  contained  in  the  said  indenture  of  lease  of  the 
18th  of  December,  1845." 

(Then  followed  the  usual  stipulations  as  to  the  highest  bidder 
being  the  purchaser,  amount  of  advance  on  each  bidding,  &c.) 

''  That  the  purchaser  shall,  immediately  upon  the  close  of  the 
sale,  pay  to  the  vendor  or  his  agent  a  deposit  of  lOZ.  per  cent,  in 
part  of  the  purchase-money,  and  shall  pay  the  remainder  to  the 
vendor  on  the  28th  of  June  next,  at  the  hour  of  eleven  o'clock  in 
the  forenoon,  at  the  offices  of  Messrs.  Holcate  and  Roberts,  solicitors, 
JRochdale ;  at  which  time  and  place,  upon  payment  of  the  remainder 
of  the  purchase-money,  the  purchase  deeds  shall  be  executed  by 
the  proper  parties,  and  the  purchase  completed  to  the  purchaser, 
clear  of  all  out-goings ;  from  which  28th  of  June  next  the  purchaser 
shall  be  entitled  to  the  receipt  of  the  rents  and  profits. 

"  That  the  vendor  shall  deliver  an  abstract  of  his  title,  *com-  [  •178  j 
mencing  with  the  before-mentioned  indentures  of  lease  of  the 
18th  of  May,  1788,  and  the  18th  of  December,  1845,  to  the 
purchaser,  on  or  before  the  17th  of  May  next ;  and  the  purchaser 
shall  prepare  the  requisite  deed  of  assignment  at  his  own  expense ; 
but  he  shall  not  be  entitled  to  call  for  the  production  of  the  title 
previous  to  the  said  indentures  of  lease  or  either  of  them. 

"  That,  inasmuch  as  the  vendor  has  only  the  equitable  interest 
in  that  portion  of  the  property  now  offered  for  sale,  which  is  com- 
prised in  the  said  lease  of  the  18th  of  December,  1845,  and  the 
legal  estate  as  to  such  part  of  the  property  is  not  vested  in  the 
vendor;  yet,  as  between  vendor  and  purchaser,  the  purchaser  shall 
accept,  as  to  the  portion  of  the  premises  referred  to,  such  title  as 
the  vendor  is  able  to  deduce  and  convey." 

The  plaintiffs  attended  and  bid  at  such  sale,  and  were  the  highest 
bidders,  and  were  declared  the  purchasers  at  the  sum  of  5202.  The 
plaintiffs  thereupon  forthwith  paid  the  sum  of  522.  into  the  defen- 
dant's hands  as  deposit- money  upon  such  purchase,  and  the  plain- 
tiffs and  defendant  mutually  signed  an  agreement  at  the  foot  of 
the  conditions,  for  the  purchase  and  sale  of  the  above  premises 
subject  to  the  foregoing  terms  and  conditions,  at  the  price  of  520^ 
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AsHwoRTH  An  abstract  of  the  defendant's  title  to  the  above  property  was 
MouHSBT.  delivered  by  his  solicitors  to  the  plaintiffs  on  the  Ist  of  May,  1852. 
Sach  abstract  commenced  with  a  statement  of  the  lease  of  the 
property  first  described  in  the  conditions,  dated  the  18th  of  May, 
1788,  for  999  years.  The  title  to  this  property  was  deduced  by 
various  mesne  assignments,  and,  lastly,  by  an  assignment  dated 
the  80th  of  January,  1845,  to  William  Taylor,  for  the  residue  of 
the  term  of  999  years,  created  by  the  said  indenture  of  ISth  of 
May,  1788. 
[  *179  ]  The  following  documents  were  also  comprised  in  the  ^abstract 

of  title :  By  indenture  of  the  24th  of  April,  1845,  made  between 
William  Taylor  of  the  one  part,  and  James  Schofield  of  the  other 
part,  reciting  the  indentures  of  lease  of  the  18th  of  May,  1788,  and 
80th  of  January,  1845 ;  also,  that  W.  Taylor  having  occasion  to 
borrow  800!.,  J.  Schofield  had  agreed  to  advance  the  same  upon 
having  the  repayment  secured  in  manner  thereinafter  mentioned  : 
It  was  witnessed,  that,  in  consideration  of  800Z.  to  W.  Taylor  paid 
by  J.  Schofield,  he,  W.  Taylor,  did  bargain,  sell,  assign,  &c.,  to 
J.  Schofield,  his  executors,  &c.,  all  that  plot  or  parcel  of  land,  &c. 
(describing  the  plot  in  the  above  conditions  of  sale  first  mentioned) : 
habendum  for  the  residue  of  the  said  term  of  999  years :  but  upon 
trust,  in  case  default  shall  be  made  in  payment  to  J.  Schofield,  his 
executors,  &c.,  of  the  sum  of  800!.,  and  interest  after  the  rate  of 
51.  per  cent,  per  annum,  upon  the  24th  day  of  October  next  ensuing 
Ihe  date  of  these  presents,  then  that  J.  Schofield,  his  executors,  &c., 
should  forthwith,  or  at  any  time,  at  his  or  their  discretion,  either 
with  or  without  the  concurrence  of  W.  Taylor,  his  executors,  (fee, 
absolutely  sell,  mortgage,  or  otherwise  dispose  of  the  said  plot  of 
land,  &c.,  and  other  hereditaments  hereinbefore  assigned,  or  any  of 
them,  or  any  part  thereof,  either  together  or  in  parcels,  by  private 
contract  or  public  auction,  for  all  or  any  part  of  the  said  term  of 
999  years,  &c.  The  deed  contained  a  power  for  J.  Schofield  to 
convey  although  W.  Taylor  should  not  join ;  also,  a  declaration 
that  J.  Schofield  should  hold  the  monies  which  should  come  to  his 
hands,  upon  trust,  in  the  first  place,  to  reimburse  himself  the  costs 
occasioned  by  the  execution  of  the  trust ;  in  the  next  place,  to  apply 
the  same  in  discharge  of  the  800!.  and  interest,  and  to  pay  ihe 
residue  (if  any)  to  W.  Taylor ;  and  that,  subject  to  the  aforesaid 
trusts,  J.  Schofield  should  stand  possessed  of  the  hereditaments 
and  premises  thereby  assigned  in  trust  for  W,  Taylor. 

*'  Memorandum  of  the  24th  of  April,  1845^  under  the  ^hand  of 
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W.  Taylor,  whereby  he  undertook  to  deposit  with  J.  Schofield  Ashworth 
a  certain  indenture  of  lease,  the  draft  whereof  was  then  prepared,  Moun»ky. 
and  purporting  to  be  made  between  Eichard  Rainshaw  Rothwell, 
clerk,  and  Richard  R.  Rothwell,  Esq.,  of  the  one  part,  and 
W.  Taylor  of  the  other  part,  when  the  same  was  executed  as  a 
further  and  collateral  security  to  him  for  securing  the  repayment  of 
300Z.  and  interest,  that  day  lent  to  him  on  mortgage  of  a  certain 
mill  and  premises  situate  at  Hare  Hill,  in  Royton. 

(Signed)        "William  Taylor." 

By  indenture  of  the  27th  August,  1845,  between  William  Taylor 
of  the  one  part,  and  Henry  Milne  of  the  other  part,  reciting  the 
indentures  of  the  13th  of  May,  1783,  and  24th  of  April,  1845, 
W.  Taylor  assigned  to  H.  Milne  in  trust  the  same  premises  for  the 
residue  of  the  term  of  999  years,  as  a  security  for  a  further  sum  of 
lOOZ.  lent  by  H.  Milne. 

By  indenture  of  the  18th  of  December,  1845,  between  Richard 
Rainshaw  Rothwell  and  Richard  R.  Rothwell  of  the  one  part,  and 
W.  Taylor  of  the  other  part,  it  was  witnessed,  that,  for  the  con- 
siderations therein  mentioned,  Richard  Rainshaw  Rothwell  and 
Richard  R.  Rothwell  did  demise  and  lease  unto  W.  Taylor  all  that 
plot,  piece,  or  parcel  of  land  theretofore  taken  out  of  and  divided 
from  a  certain  close  or  parcel  of  land  called  Hare  Hill,  &c., 
(describing  the  plot  in  the  conditions  of  sale  secondly  mentioned) : 
habendum  for  the  term  of  980  years,  at  the  yearly  rent  of  41. 

By  indenture  of  the  81st  of  August,  1848,  made  between  James 
Schofield  of  the  first  part,  the  said  H.  Milne  of  the  second  part, 
and  S.  Mounsey  of  the  third  part ;  reciting  (inter  alia)  the  inden- 
tures of  lease  of  the  18th  of  May,  1783,  24th  of  April,  1845,  and 
21st  of  August,  1845 ;  and  reciting  that  a  portion  of  the  land 
whereon  the  mill  and  other  buildings  were  erected  and  then  standing 
were  not  included  in  the  said  recited  indenture  of  demise,  but  were 
many  years  ago  contracted  to  be  taken  on  lease  from  *the  owner  in  [  'isi  J 
fee,  and  by  the  indenture  of  the  18th  of  December,  1845,  were 
demised  to  William  Taylor;  and  reciting  the  memorandum  of  the 
24th  of  April,  1845,  and  that  the  indenture  of  lease  therein  referred 
to  was,  after  the  execution  thereof,  deposited  with  and  was  then  in 
the  custody  of  the  said  J.  Schofield,  in  compliance  with  the  terms 
of  the  said  memorandum :  (It  then  recited  that  312Z.  88,  Id,  was 
due  to  J.  Schofield,  and  107Z.  6«.  6d.  to  H.  Milne ;  that  they  had 
applied  for  payment ;  and  that  S.  Mounsey  had  agreed  to  advance 
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AsHWOBTH  the  same  on  having  an  assignment  of  the  above  securities) :  it  was 
MouNSBT.  witnessed,  that,  in  consideration  d:c.,  J.  Schofield  did  bargain,  sell, 
assign,  and  transfer  unto  S.  Mounsey,  his  executors,  <&c.,  all  and 
singular  the  said  plot  or  plots  of  land,  and  all  and  every  the  mill, 
factory,  warehouse,  cottages  or  dwelling-houses,  and  other  buildings 
erected  and  standing  on  the  said  plots  of  land,  or  some  part  or  parts 
thereof,  and  all  other  the  leasehold  tenements  and  premises  com- 
prised in  the  said  recited  indentures  of  lease,  &c.:  habendum  for 
the  residue  of  the  said  terms  of  999  and  980  years,  subject, 
nevertheless,  to  such  right  and  equity  of  redemption  as  the  said 
premises  were  subject  to ;  but  with  such  powers  and  authorities 
for  selling  and  disposing  of  the  said  hereditaments  and  premises  as 
the  said  J.  Schofield  possessed  over  the  same,  &c.  (It  was  then 
further  witnessed,  that  H.  Milne  assigned  to  S.  Mounsey  all  his 
interest  in  the  lease  of  the  18th  of  May,  1788,  for  the  residue  of  the 
said  term  of  999  years,  with  such  powers  of  sale  as  H.  Milne 
possessed.) 

It  is  admitted,  that  the  title,  so  far  as  relates  to  the  property  first 
described  in  the  said  conditions,  is  unobjectionable.  It  is  admitted 
also,  that  the  plot  of  land  and  premises  secondly  described  were 
not  included  in  either  of  the  indentures  of  mortgage  of  the  24th  of 
April,  1845,  and  27th  of  August,  1845 ;  and  that  the  statements 
contained  in  the  said  abstract  with  respect  to  the  last-mentioned 
premises  are  true. 
[  182  ]  Within  fourteen  days  after  the  delivery  of  the  abstract,  the 

solicitor  of  the  purchasers  delivered  to  the  solicitors  of  the  vendor 
certain  requisitions  and  objections,  and,  amongst  others,  that  J. 
Schofield  having,  as  respects  the  premises  comprised  in  the  lease 
of  the  18th  of  December,  1845,  an  equitable  interest  only  by  virtue 
of  the  memorandum  of  deposit  dated  the  24th  of  April,  1845,  and 
which  lease  was  not  granted  to  the  lessee,  nor  deposited  with  J. 
Schofield  until  long  after  the  execution  of  his  mortgage,  the  legal 
estate  in  the  premises  comprised  in  such  lease  being  therefore 
outstanding  in  W.  Taylor,  the  vendees,  although  restricted  by  the 
condition  of  sale  to  accept  such  title  as  the  vendor  can  produce,  are 
entitled,  notwithstanding, to  call  uponW.  Taylor,  to  join  in  the  assign- 
ment to  them ;  and  his  consent  is  the  more  necessary  in  consequence 
of  the  vendor  being  unable  to  exercise  the  trust  or  power  of  sale 
vested  in  him,  so  as  to  confer  even  an  equitable  title  on  the 
purchasers ;  for  as  Mr.  Schofield  only  took  an  equitable  interest  by 
virtue  of  the  deposit  of  the  lease  in  question,  the  deposit  not  being 
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completed  until  long  after  the  execution  of  his  mortgage,  the  trust    abbwobth 
for  sale  conferred  upon  him  by  that  deed,  and  now  vested  in  the     hovfset. 
vendor,  cannot  obviously  be  exercised  by  him  in  respect  of  the 
equitable  interest  which  he  took  as  such  depositary. 

The  answer  to  this  objection  was,  that  the  conditions  of  sale 
provided  that  the  purchaser  should  accept,  as  to  the  portion  of  the 
premises  comprised  in  the  lease  of  the  18th  of  December,  1845 
such  title  as  the  vendor  was  able  to  deduce  and  convey. 

The  said  W.  Taylor,  by  indenture  dated  2nd  March,  1847, 
assigned  an  undivided  moiety,  as  well  of  the  premises  comprised 
•in  the  lease  of  the  13th  of  May,  1783,  as  of  the  premises  comprised 
in  the  lease  of  the  18th  of  December,  1845,  and  of  the  mill  and 
buildings  standing  thereon,  respectively,  to  J.  Atkinson ;  and  had, 
on  the  20th  of  September,  1847,  executed  a  deed  of  assignment  of 
that  *date  of  all  his  estate  and  effects  to  T.  Shaw  and  S.  Heap,  for  [  •iss  ] 
the  benefit  of  his  creditors. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the 
circumstances,  the  plaintiffs  are  entitled  to  recover  the  52Z.  deposit 
money  so  paid  by  them.  If  the  Court  shall  be  of  that  opinion,  the 
verdict  is  to  stand  for  52i.  If  the  Court  shall  be  of  a  contrary 
opinion,  a  nonsuit  is  to  be  entered. 

Atherton  for  the  plaintiffs : 

The  defendant  has  failed  to  show  a  title  to  the  plot  of  land  and 
buildings  secondly  described  in  the  conditions  of  sale.  That  land 
was  not  included  in  either  of  the  mortgages  of  the  24th  of  April 
and  27th  of  August,  1845 ;  and  with  respect  to  it,  the  defendant, 
who  stands  in  the  position  of  Schofield,  has  no  legal  estate  or 
power  of  sale,  but  is  a  mere  equitable  mortgagee.  If,  then,  this 
contract  for  the  purchase  of  it  were  completed,  the  plaintiffs  would 
only  obtain  a  right  to  file  a  bill  of  foreclosure  against  Taylor,  in 
which  case,  according  to  the  practice  of  the  Court  of  Chancery, 
Taylor  would  not  only  be  entitled  to  redeem,  but  would  be  allowed  six 
months  for  that  purpose.  The  principle  on  which  courts  of  equity 
proceed,  with  reference  to  equitable  mortgages,  is  explained  in  Parker 
V.  Hotisefield  (i),  where  Sir  C.  Pbpts,  M.  R.,  says,  that  "  a  deposit  of 
title  deeds  has  always  been  considered  as  an  imperfect  mortgage, 
which  the  mortgagee  is  entitled  to  have  perfected,  or  rather  as  a 
contract  for  a  mortgage,  which,  according  to  tlie  well-known  doctrine 
of  courts  of  equity,  would  give  to  the  party  claiming  the  benefit  of 

(1)  2  My.  &  K.  419. 
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Abhwobth    such  contract  all  such  rights  as  he  would  be  entitled  to  if  the 
MouNBBY.    contract  had  been  completed." 

(Parke,  B.  :  Does  not  the  transaction  itself  show  that  both  plots 
of  land  were  intended  to  be  a  security  of  the  same  nature  ? 

[  •184  ]  Aldbrson,  B.  :  Suppose  a  portion  of  land  is  conveyed  by  *way  of 

mortgage,  subject  to  certain  terms  specified  in  the  mortgage  deed, 
and  on  the  same  day  the  mortgagor  agrees  to  obtain  a  lease  of 
another  portion  of  the  land,  and  deposit  it  with  the  mortgagee  as  a 
iurther  and  collateral  security  for  the  mortgage  money,  could  any- 
one doubt  that  a  court  of  equity  would  take  into  consideration  the 
real  bargain,  and  give  the  mortgagee  the  power  of  enforcing  the 
equitable  mortgage  on  the  same  terms  as  the  legal  mortgage  ?) 

But,  further,  the  purchaser  of  land  at  an  auction  is,  of  common  right, 
entitled  to  a  good  legal  estate ;  and  in  order  to  abridge  such  right, 
the  language  of  the  conditions  must  be  clear  and  unambiguous. 
If  ambiguous,  they  are  to  be  construed  most  strongly  against  the 
vendor.  Now  these  conditions  contain  an  ambiguous  statement  of 
the  defendant's  interest,  which  was  not  an  equitable  estate,  but  a 
locus  standi  in  a  court  of  equity.  It  is  true,  the  conditions  state 
that  the  whole  property  is  offered  for  sale  by  the  defendant  as 
mortgagee  of  Taylor;  and  that  with  respect  to  that  portion 
comprised  in  the  lease  of  the  18th  of  December,  1845,  the  vendor 
has  an  equitable  interest  only ;  but  the  special  and  peculiar  interest 
which  the  defendant  possessed  is  not  described.  An  '^equitable 
interest "  may  mean  the  interest  of  a  mortgagee  or  of  a  cestui  que 
trust ;  or  suppose  it  was  agreed  between  a  mortgagor,  mortgagee, 
and  a  third  person,  tbat  the  latter  should  pay  the  mortgagee,  and 
without  taking  an  assignment  of  the  mortgage  stand  in  his  situa- 
tion, that  would  answer  the  description  in  these  conditions.  Again, 
no  mention  is  made  of  the  conveyance  to  Atkinson ;  and  though  it 
is  stated  that  the  purchaser  shall  be  entitled  to  the  rents  and  profits 
from  a  certain  day,  the  purchaser  would  have  no  means  of  obtaining 
them  from  the  plot  in  question,  but  must  resort  to  a  court  of  equity. 
The  buildings  stand  partly  on  one  plot  and  partly  on  the  other ;  so 
that  if  this  contract  were  enforced,  the  plaintiffs  might  have  the 
[  '185  ]  legal  estate  in  one  portion,  but  never  become  possessed  *of  the 
other,  since  Taylor  might  redeem  his  mortgage  by  payment  of  the 
principal,  interest,  and  costs. 
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(Parke,  B.  :  I  think  he  would  not  be  allowed  to  redeem.  Abhworth 

V, 
MOUMSRY. 

Alderson,  B.  :  In  a  court  of  equity,  the  question  is  what  is  the 
substantial  bargain  between  the  parties.  If  the  deeds  are  deposited 
as  a  security  until  a  legal  mortgage  can  be  executed,  that  is  a 
contract  for  a  mortgage ;  and,  according  to  the  case  of  Parker  v. 
Ilomefield  (1),  the  mortgagor  is  entitled  to  six  months  to  redeem ; 
but  where  there  is  a  simple  deposit  of  title  deeds,  the  Court  will 
give  eflfect  to  it  by  decreeing  a  sale,  as  in  the  case  of  Pain  v. 
Smith  (2).  Here  there  is  a  legal  mortgage  of  one  portion  of 
the  land  and  an  equitable  mortgage  of  the  other,  on  the  same 
day  and  as  part  of  the  same  transaction.  Then,  how  can  it  be 
said,  that  the  former  was  on  one  set  of  terms  and  the  latter  on 
others  ?) 

Si/nwiis  V.  James  (3),  Tai/lor  v.  Marlindale  (4),  and  Seaton  v. 
Mapp{5),  show  that  conditions  of  sale  must  be  clear  and  un- 
ambiguous. The  doctrine  on  this  subject  is  fully  discussed  in 
Sugden's  Vend.  &  Pur.  Vol.  1,  pp.  22,  28,  25,  26,  11th  edit.  Where 
a  party  professes  to  sell  an  equitable  interest,  the  purchaser  is 
warranted  in  supposing  that  it  is  under  such  circumstances  that  the 
legal  estate  cannot  be  used  adversely  to  him:  Sugden's  Vend. 
&  Pur.,  Vol.  1,  p.  495,  s,  88.  There  are  numerous  authorities  to 
show  that,  in  construing  conditions  of  sale,  the  same  strictness  has 
prevailed  in  courts  of  law  as  in  courts  of  equity  :  Coverlet/  v. 
Burrell  («),  Ballard  v.  Way  (7),  Flight  v.  Booth  (8),  Shepherd  v. 
Keatley  (9) ,  Spratt  v.  Jeff'ery  (lo) ,  Sellick  v.  Trevor  (l  1 ) .  If  the  language 
of  the  condition  is  ambiguous,  the  purchaser  may  put  his  own 
construction  upon  it :  Dykes  v.  Blake  (12).  Here  the  plaintiffs  had  a 
bright  to  assume  that  the  owner  of  the  legal  estate  could  not  act  L  *^^^  ] 
adversely  to  them. 

Cowling  for  the  defendant : 
There  has  been  no  failure  of  consideration.    This  was  a  mortgage 

(1)  2  My.  &  K.  419.  (8)  41  B.  E.  599  (1  Bing.  N.  C.  370). 

(2)  Id.  417.  (9)  40  R.  R  604  (1  Cr.  M.  &  R  117). 

(3)  57  R  R.  429  (1  Y.  &  G.  C.  C.    (10)  34  R  R  387  (10  B.  &  G.  249). 
487).  (11)  63  R  R.  731  (11  M.  &  W. 

(4)  Id.  658.  722). 

(5)  70  B.  R.  324  (2  Coll.  656).  (12)  44  E.  R.  761    (4  Bing.  N.  C. 
(0)  24  R.  E.  350  (5  B.  &  Aid.  257).         463). 

(7)  46  B.  R.  387  (1  M.  &  W.  520). 
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AsHwoBTH    of  one  entire  set  of  premises  standing  on  two  distinct  plots  of  land, 
MouMSBY.     ft^d  i^  could  never  have  been  intended  that  the  mortgagee  should 

have  the  power  of  selling  one  part  of  the  premises  and  not  the 

other.    (He  was  then  stopped  by  the  Court.) 

Pollock,  C.  B.  : 

The  defendant  is  entitled  to  our  judgment.  The  action  is 
brought  to  recover  the  deposit  paid  by  the  plaintiffs  to  the 
defendant  upon  signing  certain  conditions  of  sale,  and  the  money  is 
sought  to  be  recovered  back  on  the  ground  that  the  vendor  has 
failed  to  make  a  good  title  to  a  part  of  the  premises.  One  question 
is,  whether  the  description  given  of  the  subject-matter  of  the  sale  is 
so  ambiguous  and  calculated  to  mislead,  as  to  bring  the  case  within 
the  principle  of  the  numerous  authorities  cited  by  Mr.  Atherton.  In 
my  opinion  it  is  not.  The  bargain  was  for  the  mortgage  of  one 
entire  set  of  premises.  It  is  true  that  the  mortgagor  bad  a  lease  of 
one  portion  only,  and  as  to  the  other,  an  agreement  for  a  lease . 
but  the  whole  was  one  transaction,  one  loan,  and  one  security.  It 
has  been  argued,  that  the  plaintiffs  are  entitled  to  recover,  because 
they  cannot  get  what  they  bargained  for,  since  they  did  not  expect 
that  the  outstanding  legal  title  would  be  set  up  in  opposition  to 
them.  But  the  conditions  set  forth,  that,  as  to  a  portion  of  the 
property,  the  vendor  had  only  an  equitable  interest.  Then  it  is 
said,  that  where  there  is  an  ambiguous  expression,  it  must  be 
construed  most  strongly  against  the  vendor.  There  seems  to  me 
a  great  fallacy  in  that  argument.  It  confounds  that  which  is 
ambiguous  with  that  which  is  comprehensive,  or  general.  An 
expression  is  only  ambiguous  when,  from  its  very  terms,  it  may 
[  •187  ]  mean  either  one  thing  or  another ;  and  it  is  an  improper  *use 
1  of  the  word  to  say  that  an  expression  is  "  ambiguous,"  when 
a  nomen  generale  is  used,  and  the  doubt  is,  which  of  several 
things  is  included  in  it.  If  a  person  agrees  to  sell  ''a  horse," 
there  is  no  ambiguity  in  the  expression,  although  it  is  uncer- 
tain whether  the  horse  is  of  one  sex  or  the  other.  In  like 
manner  the  term  "  equitable  interest "  cannot  be  said  to  be 
i^mbiguous,  because  it  may  mean  one  or  another  description  of 
equitable  interest.  There  is  no  foundation  for  any  such  doctrine. 
Where  a  nomen  generale  is  used,  if  the  purchaser  wishes  to  know 
what  description  of  matter  is  meant  to  be  included,  he  ought  to 
inquire.  As  to  the  other  point,  I  concur  in  the  observations  of  my 
brother  Alderson  in  the  course  of  the  argument,  and  there  seems 


VOL.  xcvi.]  1853.    EX.     9  EX.  187—188.  655 

to  me  no  doubt  that  the  deposit  of  the  lease  was  upon  the  same    Abhwortb 
terms  as  the  mortgage  security.  Moi^>y. 

Parke,  B.  : 

I  am  also  of  opinion  that  our  judgment  ought  to  be  for  the  defen- 
dant. The  question  is,  whether  the  consideration  has  failed ;  that 
is,  whether  or  no  the  defendant  has  done  all  that  he  ought  to  have 
done  in  pursuance  of  the  contract  contained  in  the  conditions  of 
sale*  These  conditions  mention  two  distinct  plots  of  land.  The 
first  was  demised  by  an  indenture  of  lease  of  the  18th  of  May,  1783 ; 
and  as  to  that  no  question  is  raised.  The  second  plot  is  demised 
by  an  indenture  of  lease  of  the  18th  of  December,  1845  ;  and  with 
respect  to  that,  the  conditions  of  sale  state  that,  inasmuch  as  the 
vendor  has  only  the  equitable  interest  in  that  portion  of  the 
property,  the  purchaser  shall  accept  such  title  as  the  vendor  is  able 
to  deduce  and  convey.  It  is  contended,  that  those  words  are  to  be 
construed  most  strongly  against  the  vendor.  I  am  not  disposed  to 
dispute  the  doctrine,  that,  prima  facie,  every  vendor  contracts  to 
sell  the  legal  estate ;  but  here  that  obligation  is  clearly  cut  down 
by  the  terms  of  the  conditions,  and  the  vendor  engages  to  sell 
nothing  more  ^than  an  equitable  interest.  It  is  also  stated  that  [  *188  ] 
the  vendor  sells  the  property  as  mortgagee.  Then  the  question  is, 
whether  he  is  entitled,  as  mortgagee,  to  dispose  of  the  whole 
property.  That  depends  upon  whether  Taylor,  the  mortgagor, 
would  have  a  right,  in  a  court  of  equity,  to  redeem  that  portion  of 
the  property  included  in  the  lease  of  the  18th  of  December,  1845  ; 
and  I  am  clearly  of  opinion  that  he  would  not.  The  whole  premises 
are  mortgaged  as  one  security.  There  is  an  assignment  to  the  mort- 
gagee of  the  legal  estate,  under  the  lease  of  the  13th  of  May,  1783 ; 
and  at  the  same  time  a  memorandum  is  signed,  whereby  the 
mortgagor  undertakes  to  deposit  with  the  mortgagee  a  lease  of  the 
other  portion  of  the  property,  when  the  same  was  executed,  as  a 
further  and  collateral  security.  Under  that  agreement  of  deposit, 
a  subsequent  actual  deposit  is  made ;  and  it  is  now  contended,  that 
the  mortgagor  has  a  right  to  go  into  a  court  of  equity,  and  insist 
upon  having  six  months'  notice  to  redeem.  In  the  case  of  Pain  v. 
Smith,  which  was  decided  in  the  year  1834,  Lord  Cottbnham 
distinguishes  between  a  simple  deposit  of  title  deeds  as  a  security, 
and  a  deposit  until  a  legal  mortgage  can  be  prepared.  He  observes^ 
that,  in  the  former  case,  the  mortgagee  has  a  right  to  an  immediate 
sale;  but  in  the  latter,  the  mortgagor  is  entitled  to  six  months' 
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AflHwoRTH  notice  before  the  property  can  be  sold.  In  a  subsequent  case  (l)  on 
Mounbbt;  ^^^  same  subject,  before  Alderson,  B.,  in  which  all  the  authorities 
\rere  cited,  he  held  that  the  weight  of  authority  was  in  favour  of 
giving  six  months'  notice.  However,  those  cases  are  not  like  this. 
Here  there  is  a  mortgage  of  the  entire  property  by  an  assignment 
of  the  legal  estate  in  one  part,  with  express  power  of  sale  and  a 
deposit  of  a  lease  of  the  other  part;  and  if  the  mortgagor  were 
entitled  to  redeem  the  latter,  the  mortgagee  would  derive  very  little 
[  •189  ]  benefit  from  the  sale ;  neither  *could  he  avail  himself  of  the  cove- 
nant in  the  mortgage  deed,  seeing  the  condition  in  which  Taylor  is. 
It  appears  to  me  clear,  that,  with  respect  to  the  second  plot,  Taylor 
intended  to  contract  upon  the  terms  of  the  legal  mortgage,  and  that 
he  has  precluded  himself  from  the  power  of  redeeming.  Looking 
to  the  contract,  it  was  one  transaction,  viz.  a  security  for  money 
lent  by  the  mortgagee  of  buildings,  partly  on  one  plot  of  land,  and 
partly  on  the  other ;  and  in  order  to  make  that  security  available, 
the  mortgagee  must  have  the  power  of  selling  the  buildings  out 
and  out.  Therefore,  I  am  of  opiuion  that,  whatever  may  be  the 
rule  under  ordinary  circumstances,  in  this  case  the  parties  meant 
the  power  of  sale  to  be  exercised  over  the  whole  property.  It 
would  be  most  unreasonable  to  suppose  that,  in  giving  one  entire 
estate  as  a  security  for  800Z.,  it  was  intended  that  the  mortgagor 
should  have  the  power  to  redeem  a  part  of  it,  when  he  could  not  in 
any  way  dispute  the  sale  made  under  the  power  as  to  the  other  part. 
Consequently,  assuming  the  argument  to  be  correct,  that  the  words 
of  the  condition  are  to  be  construed  most  strongly  against  the 
vendor,  the  owner  of  the  legal  estate  in  the  plot  in  question  could 
not  put  himself  in  opposition  to  the  defendant  as  purchaser. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  As  to  the  first  point,  it  seems  to  me 
to  be  reasonable  to  contend  that  the  jplaintiflfs  are  right,  if  the 
defendant  has  failed  to  make  out  that,  as  to  the  second  lease,  he 
was  entitled,  under  the  circumstances  proved,  to  have  a  decree  in 
the  court  of  equity  for  an  immediate  and  absolute  assignment  of 
that  lease  from  Taylor ;  for  if  he  was  only  entitled  to  a  mortgage 
of  that  lease  by  Taylor,  with  a  power  of  redemption,  I  think  the 
title  which  the  defendant  oflfered  was  not  unreasonably  contended 
to  be  bad,  inasmuch  as  the  substance  of  the  plaintiffs'  bargain  was 

(1)  Thorpe  v.  QarUide,  2  Y.  &  C.  730. 
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to  have  the  whole  estate — both  that  part  comprised  under  the  first  asmwokth 
and  that  under  *the  second  lease,  sold  to  him  by  the  same  bargain,  mounbby. 
But  then  I  think  that  this  is  sufficiently  established.  The  deposit  [  *190  ] 
of  title  deeds,  or  the  doctrine  of  equitable  mortgages,  has  been 
much  considered  in  courts  of  equity.  In  some  cases  these  Courts 
have  directed  immediate  sale  of  the  premises,  in  others  they  have 
ordered  the  execution  of  a  formal  mortgage  with  a  power  of  redemp- 
tion ;  and  usually,  in  that  case,  after  default  of  paying  the  principal 
within  six  months  after  the  date  of  the  mortgage.  The  two  cases 
found  in  2  Mylne  &  Keen  (l),  following  each  other,  the  latter  of 
which  was  quoted  by  Mr.  Atherton,  are  instances  of  this.  It  is 
always  a  question  of  fact,  and  depends  on  what  is  the  real  bargain 
between  the  parties,  for  it  is  that  bargain  which  the  court  of  equity 
enforces.  Let  us  try  this  case  by  this  test.  Here  the  party  Taylor 
had  the  legal  interest  in  one  portion  of  the  land  under  the  first  lease. 
He  had  also  an  agreement  for  a  lease  of  the  other  portion,  but  no 
formal  lease  of  it.  He  is  desirous  of  mortgaging  both  under  one 
bargain,  and  at  the  same  date,  for  the  loan  of  800Z. ;  and  this  he 
does  by  a  formal  assignment  of  the  lease  by  way  of  mortgage,  with 
a  power  of  sale  in  default  of  payment,  and  by  a  memorandum  of 
the  same  date  as  the  mortgage,  whereby  he  agrees  that  he  will 
deposit  the  second  lease,  when  obtained,  as  a  further  and  collateral 
security  for  the  same  loan.  Now,  surely,  under  these  circum- 
stances, it  is  clear  that  he  deposits  the  second  lease,  subject  to  the 
same  conditions  (including  the  power  of  immediate  sale  and  assign- 
ment on  default  of  payment  of  the  money  lent)  as  he  had  assigned 
the  other  lease.  If  this  be  so,  and  I  think  the  conclusion  is 
inevitable,  the  court  of  equity,  on  a  bill  filed,  would  not  allow  the 
execution  of  a  formal  mortgage  with  a  power  of  redemption,  but 
would  order  an  immediate  assignment  of  the  second  lease  by  Taylor. 
I  say  this,  on  the  hypothesis  '''that  the  bill  was  filed  after  the  power  [  *^^^  ] 
of  sale  under  the  mortgage  of  the  first  lease  had  become  absolute  ; 
for  if  they  did  not,  they  would  not  carry  into  effect  the  real  bargain 
of  the  parties,  that  the  title  under  both  leases  should  go  together  as 
one  security  for  the  payment  of  the  original  loan.  If  this  be  so, 
the  case  is  clear  for  the  defendant.  But  I  own  I  think  also,  that 
even  if  it  were  admitted  that  the  court  of  equity  would  only  order  a 
formal  assignment  by  way  of  mortgage,  with  a  power  of  redemption 
reserved  to  Taylor,  still  the  defendant  would,  under  these  circum- 
stances, by  the  special  terms  of  this  agreement,  be  protected.  The 
(1)  Pain  V.  Smith,  Parker  v.  Hotuefidd, 
B.B.— VOL,  XOVX.  42 
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AsHwoBTH  agreement  states  that  he  has,  as  to  the  second  lease,  only  an 
HouNSBT.  equitable  interest  to  assign,  and  that  he  i^ill  assign  that  interest 
which  he  actually  had,  whatever  that  may  have  been.  He  has 
fulfilled  his  bargain,  and  has  assigned  it.  If  it  be  not  so  advan- 
tageous as  the  plaintiff  expected,  it  is  the  misfortune  of  the  plaintiff 
that  he  has  made  so  unwise  a  bargain.  On  both  grounds  I  think 
the  defendant  is  entitled  to  our  judgment. 

Jtcdgment  for  the  defendant. 


1868.  8IE  CLAUDE  DE   CRESPIGNY  v.  HERBERT  DE 

^^—'  CRESPIGNY. 

[  1^2  ]  (9  Ex.  192-197 ;  S.  C.  23  L.  J.  Ex.  27.) 

A  deed  of  separation  between  husband  and  wife  contained  a  covenant  by 
the  husband  that  he  would  pay  the  whole  expense  of  the  education,  main- 
tenance, and  support,  except  as  thereinafter  mentioned,  of  their  three 
children,  all  of  whom  it  was  agreed  should  be  and  remain  in  the  custody 
and  under  the  complete  control  of  the  husband :  Provided  that  the  wife,  or, 
if  she  should  fail  to  do  so,  the  trustees  of  the  deed,  should  pay  the  expense 
of  the  education,  maintenance  and  support  of  such  of  the  children  as  should 
be  permitted  by  the  husband  to  reside  with  her,  during  the  period  of  such 
residence :  Held,  that,  (with  the  particular  exception  mentioned),  this  was 
a  general  covenant  on  the  part  of  the  husband  to  maintain  the  children  at 
all  times ;  and  therefore  he  was  responsible,  notwithstanding  they  were  of 
age,  and  were  not  residing  with  bis  wife,  nor  were  under  his  care,  custody, 
or  control. 

Covenant.  The  declaration  stated,  that  the  defendant,  by 
indenture,  covenanted  with  the  plaintiff,  that  he  the  defendant 
would,  out  of  his  own  monies,  pay  the  whole  expense  of  the  educa- 
tion, maintenance,  and  support  (except  as  thereinafter  mentioned) 
of  the  three  children  of  the  defendant  and  Caroline  his  wife,  pro- 
vided that  the  said  Caroline,  or  if  she  should  fail  to  do  so,  the 
trustees  for  the  time  being  of  the  said  indenture,  should,  out  of  the 
income  thereby  provided  for  her  separate  use  and  maintenance,  pay 
the  expense  of  the  education,  maintenance,  and  support  of  such  of 
the  children  as  should  or  might,  from  time  to  time,  be  permitted 
by  the  defendant  to  reside  with  her  during  the  period  of  such 
residence.  Breach:  That,  although  for  one  year,  during  which 
period  neither  of  the  children  resided  with  their  mother,  the 
reasonable  expenses  of  the  education,  maintenance,  and  support  of 
the  children  amounted  to  2002.,  of  which  the  defendant  had  notice, 
yet  he  has  not  paid  the  said  expense. 
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The  plea  set  oat  the  indenture,  which  was  dated  the  29th  of  July, 
1841,  and  made  between  the  defendant  of  the  first  part,  his 
wife  of  the  second  part,  the  plaintiff  of  the  third  part,  and  two 
trustees  of  the  fourth  part.  After  reciting  various  bequests, 
appointments,  and  settlements,  under  which  the  defendant  and 
his  wife  were  entitled  to  certain  property,  also,  that  the  defen- 
dant and  his  wife  had  agreed  to  live  thenceforth  separate  and 
apart  from  each  other,  the  property  was  conveyed  to  the  trustees, 
in  trust  to  pay  to  the  defendant  480Z.  a  year,  and  to  his  wife  814Z. 
for  her  separate  use.  There  were  covenants  by  the  defendant 
*and  his  wife  to  live  separate  during  their  lives.  The  covenant  on 
which  the  action  was  brought  was  as  follows  :  "  And  for  providing 
for  the  maintenance  of  the  children  of  the  said  Herbert  de 
Crespigny  (the  defendant)  and  Caroline  de  Grespigny  (his  wife),  it 
is  hereby  covenanted  and  agreed  between  them  as  follows,  that  is 
to  say :  The  said  Herbert  de  Crespigny  for  himself,  his  heirs,  &c. 
doth  hereby  covenant  and  agree  with  the  said  Sir  Claude  de 
Crespigny  (the  plaintiff),  his  executors,  &c.,  that  the  said  Herbert 
de  Crespigny  shall  and  will  henceforward,  out  of  his  own  monies, 
pay  the  whole  expense  of  the  education,  maintenance,  and  support, 
except  as  hereinafter  mentioned,  of  Julia  de  Crespigny,  Rosalie  de 
Crespigny,  and  Josephine  de  Crespigny,  the  three  children  of  him 
and  the  said  Caroline  de  Crespigny,  all  of  whom  it  is  agreed  shall 
be  and  remain  in  the  custody  and  under  the  complete  control  of 
the  said  Herbert  de  Crespigny:  Provided  always,  that  the  said 
Caroline  de  Crespigny,  or,  if  she  should  fail  to  do  so,  the  trustees 
or  trustee  for  the  time  being  of  these  presents  shall,  and  they  or  he 
are  hereby  required  so  to  do,  out  of  their  own  monies  and  income 
or  the  income  hereby  provided  for  her  separate  use  and  main- 
tenance, pay  the  expense  of  the  education,  maintenance,  and 
support  of  such  of  the  said  children  as  shall  or  may,  from  time  to 
time,  be  permitted  by  the  said  Herbert  de  Crespigny  to  reside 
with  her,  during  the  period  or  respective  periods  of  such  residence 
with  her."  The  plea  averred,  that,  after  the  making  of  the 
indenture  and  before  the  commencement  of  the  period  of  one  year 
in  the  declaration  mentioned,  the  said  Julia  de  Crespigny  and 
Rosalie  de  Crespigny  attained  the  full  age  of  twenty-one  years,  and 
that  neither  of  them  was  during  the  same  period,  or  any  part 
thereof,  in  the  care  or  custody  or  under  the  control  of  the 
defendant. 

Demurrer,  and  joinder  therein. 

42—2 
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Pashley  for  the  plaintiff : 

This  18  an  absolute  covenant  by  the  defendant  to  maintain  bis 
children  during  their  lives.  The  parties  obviously  intended  to 
make  a  provision  beyond  that  which  the  common  or  statute  law 
requires  of  a  parent.  Under  the  48  Eliz.  c.  2,  s.  7,  the  liability  is 
limited  to  20s.  a  month.  Here  there  is  an  express  contract  to 
perform  a  natural  duty.  If  the  words  "  maintenance  and  support " 
had  stood  alone,  there  could  have  been  no  question ;  and  the  word 
'^  education  "  is  not  restrictive  of  their  ordinary  meaning.  An 
obligation  to  support  and  maintain  does  not  include  education. 
In  the  Digest,  lib.  84,  tit.  1,  s.  6,  it  is  said,  "  Legatis  alimentis 
cibaria,  et  vestitus,  et  habitatio,  debebitur,  quia  sine  his  ali  corpus 
non  potest:  csetera  quae  ad  disciplinam  pertinent  legato  non 
continentur."  When  aliment  is  left  to  a  child,  it  is  not  confined 
to  the  period  of  childhood.  In  the  Digest,  lib.  84,  tit.  1,  s.  14, 
Ulpian  says, ''  Mela  ait,  si  puero  vel  puellao  alimenta  relinquantur, 
usque  ad  pubertatem  deberi ;  sed  hoc  verum  non  est :  tamdiu  enim 
debebitur,  donee  testator  voluit ;  aut  si  non  patet  quid  sentiat,  per 
totum  tempus  vitsB  debebuntur."  So,  by  the  French  law,  parents 
are  bound  to  support  their  children  at  all  times :  Code  Civil,  liv.  1, 
tit.  5,  s.  203  (1).  A  mother  has  no  legal  right  to  the  custody  of 
her  child  after  it  has  attained  twelve  years  of  age ;  and  if  brought 
up  by  habeas  corpus,  the  Court  usually  orders  a  child  of  that  age  to 
be  restored  to  its  father.  In  Bacon's  Abridg.  tit. ''  Covenant "  (F.), 
it  is  said,  "  All  contracts  are  to  be  taken  according  to  the  intent  of 
the  parties  expressed  by  their  own  words;  and  if  there  be  any 
doubt  in  the  sense  of  the  words,  such  construction  shall  be  made  as 
is  most  strong  against  the  covenantor,  lest  by  the  obscure  wording 
of  his  contract  he  should  find  means  to  elude  and  evade  it."  Here 
the  word  *"  education "  extends  the  obligation  created  by  the 
covenant. 


Hugh  HUl  in  support  of  the  plea : 

The  covenant  must  be  construed  according  to  the  rule  of  the 
English,  not  of  the  civil  or  foreign  law.  The  intention  was,  that 
the  parental  duty  of  supporting  the  children  should,  in  the  first 
instance,  devolve  on  the  husband ;  and  that  whilst  the  children 
were  under  his  custody  and  control,  he  should  perform  that  duty ; 
but  if,  with  his  permission,  they  went  to  reside  with  their  mother, 

(1)  ''  Lea  epoux  contractent  en-  Tobligation  de  nourrir,  entretenir  et 
semble,  par  le  seul  fait  du  manage,      Clever  leurs  eniants." 
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then  she  should  pay  for  their  education,  maintenance,  and  support, 
and  if  she  neglected  to  do  so,  then  the  trustees  should  pay  the 
expense  out  of  her  monies.  If  this  covenant  is  to  be  construed 
literally,  the  father  would  be  liable  to  support  the  children,  even 
though  they  resided  with  their  mother  against  his  will.  In  short, 
he  would  be  responsible  under  all  circumstances,  except  when  they 
resided  with  their  mother  by  his  permission.  But  if  the  children, 
being  of  age,  were  induced  by  their  mother  to  leave  their  father  and 
live  by  themselves,  it  never  could  have  been  intended  that  he  should 
be  under  the  obligation  to  support  them,  when  the  law  would  no 
longer  compel  them  to  submit  to  his  control.  The  express  covenant 
is  qualified  by  the  subsequent  proviso,  and  reading  the  latter  in 
connection  with  the  former,  the  true  meaning  is,  that  the  father 
will  maintain  the  children  whilst  they  remain  under  his  custody 
and  control.  If  that  be  not  the  true  construction,  he  would  be 
bound  to  support  them,  even  though  they  were  married.  The 
words  ^'  all  of  whom,  it  is  agreed,  shall  be  and  remain  in  the 
custody  and  under  the  complete  control,"  &c.,  are  words  of 
limitation,  and,  moreover,  they  amount  to  a  covenant  on  both  sides. 
The  obligation  to  maintain  is  correlative  with  the  control. 

Pashlet/,  in  reply,  was  stopped  by  the  Coubt. 


Dr 
Cbbbpioky 

r. 

Db 
csbbpignt. 


Pollock,  C.  B.  : 

We  are  all  of  opinion,  without  reference  to  the  authorities 
cited,  that  this  is  a  general  covenant  by  the  defendant  to  educate, 
maintain,  and  support  his  children,  except  in  the  particular  case 
provided  for,  viz.  of  their  residing  with  their  mother  by  his 
permission. 

Parke,  B.  : 

If  the  intention  of  the  parties  was  as  suggested  by  Mr.  Hill,  it  is 
unfortunate  that  they  have  not  so  expressed  themselves.  That, 
however,  is  mere  matter  of  conjecture.  The  covenant  is,  to  pay  the 
whole  expense  of  the  education,  maintenance,  and  support  of  the 
children,  except  in  the  particular  case  mentioned.  That  is  prima 
facie  a  covenant  to  maintain  at  all  times,  and  it  cannot  be  read  as 
if  the  words  *^  provided  the  children  are  under  age  and  remain 
under  the  custody  and  control  of  their  father  "  had  been  inserted. 
With  the  single  exception  referred  to,  it  is  a  general  covenant  to 
support  the  children,  whether  of  the  age  of  twenty-one  years  or  not, 
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and  whether  residing  with  their  father  or  not^unless,  indeed,  the  words 
*'  all  of  whom,  it  is  agreed,  shall  be  and  remain  in  the  custody  and 
under  the  complete  control  of  "  the  husband,  are  to  be  turned  into 
words  of  condition.  I  am  of  opinion  that  they  ought  not  to  be.  If 
the  parties  had  meant  anything  of  that  kind,  they  should  have 
used  plain  language  to  that  effect.  Beading  the  covenant  according 
to  the  grammatical  import  of  its  words,  it  creates  a  general  obliga- 
tion to  support  the  children,  and  is  not  confined  to  the  time  of  their 
being  under  age  or  subject  to  the  control  of  their  father. 


Aldebson,  B.  : 

I  am  of  the  same  opinion.  It  may  possibly  have  been  intended 
that  the  husband  should  only  be  liable  to  support  the  children 
whilst  they  were  under  his  control,  but  the  words  of  the  cove- 
nant are  too  strong  to  warrant  us  in  putting  that  construction 
upon  it. 

[197]        Platt,  B.: 

I  am  also  of  opinion  that,  with  the  particular  exception,  which 
does  not  apply  to  this  case,  the  obligation  is  to  provide  for  the 
children  during  Ufe.  The  defendant  covenants  to  pay  the  whole 
expense  of  their  education,  maintenance,  and  support ;  and  what 
can  that  mean,  but  that  he  is  to  provide  for  his  children  during  the 
whole  time  that  the  natural  duty  is  cast  upon  him?  It  cannot 
mean  that  the  children  are  to  lose  the  protection  of  both  their 
parents  so  soon  as  they  become  of  age  or  cease  to  reside  with  them. 
It  is  clearly  a  general  covenant. 

Judgment  fen*  the  plaintiff. 


1853. 
Nov,  16. 


The  eastern  UNION  RAILWAY  COMPANY  r. 
COCHRANE. 

(9  Ex.  197—206 ;  S.  C.  23  L.  J.  Ex.  61 ;  17  Jur.  1103  ;  22  L.  T.  O.  S.  104.) 

The  defendant,  as  surety,  executed  a  bond,  conditioned  for  the  faithful 
service  of  a  clerk  to  a  Railway  Company.  Whilst  the  service  continued, 
that  Company  and  another  Railway  Company  were  dissolved,  and  united 
into  one  Company,  by  a  statute,  which  provided  that  all  bonds  &c.,  made 
or  entered  into  with,  in  favour  of,  or  by  the  dissolved  Companies  should 
*'  be  and  remain  as  good,  valid,  and  effectual  in  favour  of  and  against  and 
with  reference  to  the  new  Company,  and  might  be  pi'oceeded  on  and 
enforced  in  the  same  manner,  to  all  intents  and  purposes,  as  if  the  last- 
mentioned  Company  had  been  a  party  to  and  executed  the  same,  or  had 
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been  named  or  referred  to  therein  instead  of  the  persons,  Company,  or       Eastebn 
party  actually  named  therein  respectively :  Held,  that  the  defendant  was         Ukioh 
liable  for  breaches  of  the  bond  committed  by  the  clerk  after  the  union  of  ^ii-^^^  Co. 
the  two  Companies.  Ooch^kb. 

The  declaration  stated  that,  after  the  passing  of  the  7  &  8  Vict, 
c.  Ixxxv.,  intituled  *' An  Act  for  making  a  Railway  from  Colchester 
to  Ipswich  ; "  and  before  the  passing  of  the  10  &  11  Vict,  c,  clxxiv., 
intituled  "  An  Act  to  amalgamate  the  Eastern  Union  and  Ipswich 
and  Bury  St.  Edmund's  Railway  Companies :  "  the  defendant,  by 
his  writing  obligatory,  sealed  with  his  seal,  acknowledged  himself 
to  be  held  and  firmly  bound  to  the  Eastern  Union  Railway  Com- 
pany, being  the  Company  incorporated  by  the  first-mentioned  Act 
of  Parliament,  in  the  sum  of  2002. ;  which  writing  obligatory  was 
and  is  subject  to  a  certain  condition  thereunder  written,  whereby, 
after  reciting  that  one  H.  Coles  had  been  taken  into  the  employ- 
ment of  the  last-mentioned  Company,  it  was  and  is  declared  that, 
if  *the  said  H.  Coles  did  and  should,  from  time  to  time  and  at  all  [  *198  ] 
times  thereafter,  so  long  as  he  should  continue  in  the  service  of  the 
last-mentioned  Company,  well  and  truly  observe  and  perform  all 
the  rules,  regulations,  orders,  and  directions  of  the  directors  for  the 
time  being,  or  of  the  secretary  of  the  last-mentioned  Company,  or 
either  of  them,  and  did  and  should  diligently,  faithfully,  and 
honestly  conduct  and  employ  himself  in  and  about  the  business  of 
the  last-mentioned  Company,  and  did  and  should  from  time  to  time, 
when  thereunto  required  by  the  directors  for  the  time  being  of  the 
last-mentioned  Company,  or  any  of  them,  or  such  secretary  as 
aforesaid,  deliver  unto  them  or  him  a  true  and  faithful  account  in 
writing  of  all  monies,  notes,  bills,  securities  for  money,  orders, 
papers,  writings,  letters,  and  other  things  which  he  the  said 
H.  Coles  had  been  or  should  be  entrusted  with  by  the  last-men- 
tioned Company,  or  which  had  come  or  should  come  to  his  hands 
on  account  and  for  the  use  of  the  last-mentioned  Company,  and 
also  did  and  should,  from  time  to  time  and  at  all  times  there- 
after, pay  over  and  deliver  to  the  said  directors,  or  to  such  person 
or  persons  as  they  should  appoint  in  that  behalf,  all  monies,  bills, 
notes,  securities  for  money,  property,  matters,  and  things  whatso- 
ever, which  had  already  come  or  should  thereafter  come  to  the 
hands  or  possession  of  the  said  H.  Coles  for  or  on  account  or  for  the 
use  of  the  last-mentioned  Company,  and  which  should  not  have 
been  previously  duly  made  good  or  accounted  for  by  the  said 
H.  Coles ;  and  also  that,  if  the  defendant  and  one  G.  Ellis  should 
save  harmless  and  keep  indemnified  the  last-mentioned  Company 
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from  and  against  all  losses,  costs,  charges,  damages,  and  expenses, 


Eartebn 

Railway  Co.  which  should  or  might  arise  or  happen,  or  be  incurred  or  sustained 
Cochrane. 


by  the  last-mentioned  Company,  by  reason  of  any  fraud,  deceit, 
concealment,  neglect,  carelessness,  improper  conduct  of  the  said 
H.  Coles,  or  of  any  other  act  or  thing  whatsoever  to  be  done,  com- 
[  Msa  J  mitted,  or  omitted  by  the  said  H.  Coles,  in  *and  during  his  said 
service,  or  which  by  ordinary  and  proper  care,  diligence,  and  atten- 
tion might  have  been  prevented  or  provided  against,  or  which 
should  be  contrary  to  the  duty  of  the  said  H.  Coles  in  his  employ- 
ment as  aforesaid,  or  which  might  happen  by  his  conniving  at  or 
sanctioning  any  unlawful  act  contrary  to  his  duty  as  aforesaid,  then 
and  in  such  case  the  bond  or  obligation  should  be  void  and  of 
none  effect,  otherwise  to  be  and  remain  in  full  force  and  virtue. 
Averments,  that,  after  the  passing  of  the  second-mentioned  Act  of 
Parliament,  the  Commissioners  of  Railways,  under  their  seal  in 
manner  mentioned  in  that  Act,  granted  the  certificate,  by  the  same 
Act  required,  for  the  dissolution  of  the  Companies  therein  called 
"  The  Dissolved  Companies,"  and  for  the  incorporation  of  the  Com- 
pany therein  called  "  The  New  Company,'*  whereupon  and  whereby 
the  said  new  Company  became  and  was  incorporated,  and  the  plain- 
tiffs were  and  are  that  new  Company  :  That  the  said  H.  Coles  con- 
tinued in  the  service  of  the  Company  to  whom  the  said  bond  was 
given,  until  and  at  the  time  when  the  same  was  so  dissolved,  and 
from  thence  continued  in  the  service  of  the  plaintiffs  for  a  long 
time  under  the  contract  by  which  he  was,  as  recited  in  the  said 
condition,  taken  into  the  employment  of  the  Company  therein  men- 
tioned. Breach :  that  while  H.  Coles  so  continued  in  the  service  of 
the  plaintiffs,  he  did  not  diligently,  faithfully,  or  honestly  conduct 
or  employ  himself  in  or  about  the  business  of  the  plaintiffs,  but  on 
the  contrary  thereof,  while  he  continued  in  the  service  of  the  plain- 
tiffs, wrongfully  discontinued  employing  himself  in  and  about  the 
business  of  the  plaintiffs,  and  wrongfully  deserted  the  same,  and 
absconded  therefrom.  The  declaration  proceeded  to  assign  other 
breaches,  by  the  appropriation  of  monies,  omission  to  pay  over 
monies  &c.,  alleging  each  breach  to  have  taken  place  ''while 
H.  Coles  so  continued  in  the  service  of  the  plaintiffs." 
Demurrer,  and  joinder  therein. 

[  2C0  ]  O'MaUey  {Dasent  with  him)  in  support  of  the  demurrer  : 

The  bond  in  question  was  executed  by  the  defendant  as  surety  for 
the  faithful  service  of  a  clerk  in  the  employ  of  the  Eastern  Union 
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&  8  Vict.  c.  Ixxxv.     By      Eabtbrn 

c.  clxxiv.  (i),  *that  Company  was  dissolved,  and  bailwatCo. 

affect  any  act  of  either  of  the  dissolved 
Companies  done  before  the  granting 
of  the  said  certificate,  or  any  liability, 
debt,  contract,  agieemeut,  pui'chase, 
sale,  conveyance,  grant,  mortgage, 
bond,  instrument  or  engagement,  act, 
matter  or  thing  whatsoever,  heretofore 
made,  done,  committed,  executed,  or 
entered  into,  by,  with,  in  favour  of  or 
for  either  of  the  dissolved  Companies, 
but  every  such  liability,  debt,  contract, 
agreement,  purchase,  sale,  conveyance, 
giunt,  moi*tgage,  bond,  instrument  and 
^engagement,  act,  matter  and  thing, 
shall  be  as  good,  valid,  and  effectual, 
to  all  intents  and  purposes,  iu  favour 
of  or  against  the  new  Company,  aa 
they  would  have  been  in  favour  of  or 
against  either  of  the  dissolved  Com- 
panies, if  such  Company  had  not  been 
dissolved.*' 

Section  10  enacts,  **  That  from  and 
immediately  after  the  granting  of  the 
said  certificate,  all  the  monies,  goods, 
chattels,  steam  and  other  engines, 
carriages,  waggcms,  trucks,  machines, 
live  and  dead  stock,  shares,  bonds, 
deeds,  securities,  books,  writings, 
maps,  plans,  and  other  personal  estate 
and  effects  of  or  to  which  the  dissolved 
Companies,  or  either  of  them,  were 
possessed  or  entitled  at  law  or  in 
equity  immediately  before  the  grant- 
ing thereof,  shall  be  vested  in  and 
belong  to  the  new  Company  for  their 
absolute  benefit ;  and  all  persons  and 
corporations,  who,  immediately  before 
the  granting  of  such  certificate,  owed 
any  sum  of  money  to  the  dissolved 
Companies  or  either  of  them,  or  to  any 
person  on  behalf  of  the  dissolved 
Companies  or  either  of  them,  shall, 
after  the  granting  thereof,  pay  the 
same,  together  with  all  interest,  if 
any,  due  or  to  accrue  due  for  the  same 
to  the  new  Company,  and  all  the 
rights  and  remedies  for  enforcing  pay- 
ment thereof,  which,  before  the  grant- 
ing of  such  certificate,  belonged  to  the 
dissolved  Companies  or  either  of  them, 
shall,  immediately  after  the  granting 
thereof,  devolve  upon  and  be  vested  in 


Bailway  Company,  incorporated  by  the  7 
the  10  &  11  Vict. 

(1)  The  Ist  section  of  the  10  &  11 
Yict.  c.  clxxiv.,  after  reciting  the  7  & 
8  Vict.  c.  Ixxxv.,  intituled  "An  Act 
for  making  a  Hailway  from  Colchester 
to  Ipswich,"  whereby  a  Company  was 
incorporated  under  the  style  of  '*The 
Eastern  Union  Bailway  Company," 
and  reciting  the  8  &  9  Yict.  c  xciv., 
to  amend  the  above  Act,  and  the  9  & 
10  Vict.  c.  xcvii.,  giving  the  Company 
additional  powers;  also  reciting  the 
8  &  9  Vict.  c.  xcvii.,  whereby  a 
Company  was  incorporated  under  the 
style  of  **The  Ipswich  and  Bury  St. 
Edmund's  Bailway  Company,"  and 
the  9  &  10  Vict  c.  cclxxx.,  to  amend 
the  last-mentioned  Act,  and  for  making 
a  railway  from  the  Ipswich  and  Bury 
St.  Edmund's  Bailway  to  Norwich, 
with  a  branch  therefrom,  enacts, 
**  That  from  and  immediately  after  the 
Commissioners  of  Bailways  shall  have 
granted  a  certificate  in  manner  there- 
inafter mentioned,  the  said  Eastern 
Union  Bailway  Company  and  the  said 
Ipswich  and  Bury  St.  Edmund's  Bail- 
way  Company  shall  be  respectively 
dissolved." 

Section  2  repeals  the  7  &  8  Vict. 
c  Ixxxy.,  and  parts  of  the  recited 
Acts. 

Section  3  enacts,  '*  That  from  and 
immediately  after  the  granting  of  the 
said  certificate,  the  several  persons 
and  corporations,  who  were,  imme- 
diately before  the  granting  thereof, 
proprietors  of  shares  in  the  capital  or 
joint  stock  of  either  of  the  said  dis- 
solved Companies,  shall  be  united  into 
a  Company,  for  the  purpose  of  holding, 
completing,  maintaining,  using,  and 
working  the  railways,  &c.,  then  made, 
&c.,  and  be  incorporated  by  the  name 
of  'The  Eastern  Union  Bailway 
Company.'" 

Section  6  enacts,  '*  That  the  dissolu- 
tion of  the  said  Companies,  and  the 
repeal  of  so  much  of  the  said  several 
recited  Acts  as  may,  under  the  powers 
and  provisions  of  this  Act,  be  or 
become  repealed,  shall  not  be  held  to 
invalidate  or  in  anywise  prejudice  or 
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EA8TBRK     incorporated  with  the  "  Ipswich  and  Bury  St.  Edmund's  Railway 
Bailwat  Co.  Company ;  "  and  *the  question  is,  whetlier  the  defendant  is  liable 
CocHRAKB.    '^^  breaches  of  the  bond  committed  by  the  clerk  after  the  amalga- 
[  *202  ]       mation  of  the  two  Companies. 

(Parkb,  B.  :  By  the  10th  section  of  the  10  &  11  Vict.  c.  clxxiv.,  all 
securities  given  to  the  old  Companies  enure  to  the  new  Company.) 

The  subject-matter  of  the  contract  is  not  changed,  but  only  the 
benefit  of  it  transferred  to  the  new  Company.  The  language  of 
that  section  is,  that  securities  given  to  the  old  Company  shall  be 
valid  **  in  favour  of  and  with  reference  to  "  the  new  Company ;  and 
the  subsequent  words,  **  and  may  be  proceeded  on  and  enforced  in 
the  like  manner  and  as  if  Ihe  last-mentioned  Company  had  been  a 
party  to  and  executed  the  same,"  &c.  must  be  read  in  connection 
with  the  preceding  words ;  so  that  their  meaning  is,  that  the  new 
Company  may  enforce  in  their  own  name  contracts  made  with  the 
old  Company.  Here  the  subject-matter  of  the  contract  was  service 
to  the  old  Company ;  and  in  respect  of  any  breach  of  that  contract 
the  new  Company  are  entitled  to  sue  the  defendant.  But  to  hold 
that  the  defendant  is  liable  for  breaches  committed  in  the  time  of 
the  new  Company  would  be  most  unjust,  since  he  never  consented 


the  new  Company;  and  all  monies 
which,  immediately  before  the  grant- 
ing of  such  certificate,  were  due  and 
owing  by  or  recoverable  from  the 
dissolved  Companies  or  either  of  them, 
[  ♦202,  n.  ]  or  for  the  payment  of  which  they  or 
either  of  them  were  or  but  for  the 
granting  of  such  certificate  would  have 
been  liable,  shall  be  paid,  with  all 
interest,  if  any,  due  and  to  accrue  due 
thereon,  by  or  be  recoverable  from  the 
new  Company;  and  all  conveyances, 
contracts,  agreements,  mortgages, 
bonds,  covenants,  and  securities,  made 
or  entered  into  before  the  granting  of 
such  certificate,  to,  with,  in  favour  of, 
or  by  or  for  the  dissolved  Companies 
or  either  of  them,  or  any  person  duly 
authonsed  on  their  behalf,  shall, 
immediately  after  the  granting  of  such 
certiticiite,  be  and  reinnin  as  good, 
valid,  and  effectual,  in  favour  of,  and 
against,  and  with  reference  to  the  new 
Company,  and  may  be  proceeded  on 
and  enforced  in  the  same  manner,  to 
all  intents  and  purposes,  as  if  the  last- 


mentioned  Company  had  been  a  party 
to  and  executed  the  same,  or  had  been 
named  or  referred  to  therein,  instead 
of  the  persons,  Company,  or  party 
actually  named  therein  respectively." 
Section  14  enacts,  **  That  every  *clerk, 
agent,  collector,  and  other  officer,  who, 
at  or  immediately  before  the  granting 
of  the  said  certificate,  was  in  the 
service  of  either  of  the  dissolved  Com- 
panies, shall,  immediately  after  the 
granting  of  the  said  certificate,  hold 
and  enjoy  his  office  and  employment, 
together  with  the  salary  and  emolu- 
ments thereunto  annexed,  until  he 
shall  be  removed  therefrom  by  the 
new  Company ;  and  every  such  clerk, 
agent,  collector,  and  officer,  shall  have 
the  like  powers  and  authorities,  and 
shall  be  subject  und  liable  to  the  like 
pains  and  penalties,  and  to  the  like 
power  of  removal,  and  to  the  like 
rules  and  regulations  in  all  i*e8pect8 
whatsoever,  as  if  he  had  been  appointed 
by  the  new  Company  after  the  grant- 
ing of  the  said  certificate.'' 
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to  be  boand  to  that  Company,  and  his  liability  would  be  increased  Eabtbbk 

by  the  extended  traffic.    Moreover,  it  is  usual  in  cases  of  this  kind  railway  Co. 

for  the  surety  to  take  a  counter-security  from  the  friends  of  the  cochranb. 
party  for  whom  he  is  bound,  in  which  counter-security  the  nature 

*of  the  service  is  specified,  but  that  would  become  void  on  the  t*^^] 
change  of  service. 

(Alderson,  B.  :  The  parties  must  be  presumed  to  know  the  Act 
of  Parliament,  and  they  might  take  a  fresh  counter-security.) 

If  the  plaintiflfs*  construction  be  put  on  the  10th  section,  it  will 
in  many  cases  be  nugatory.  Suppose,  for  instance,  the  old 
Company  had  contracted  with  a  certain  person  to  sell  him  all 
their  surplus  land,  would  the  new  Company  be  bound  to  sell,  or 
that  person  to  buy,  the  surplus  land  of  the  amalgamated  Companies 
also?  Or,  suppose  a  contract  to  supply  the  old  Company  with 
rails  or  engines,  would  the  contractor  be  bound  to  supply  the 
increased  number  required  by  the  new  Company? 

(Alderson,  B.  :  If  the  Legislature  meant  that  all  liabilities  should 
be  transferred  to  the  new  Company,  how  could  they  have  expressed 
their  intention  more  clearly  than  is  done  by  the  language  of  the 
10th  section  ?) 

It  may  reasonably  be  presumed  that  some  provision  to  that  e£fect 
would  have  been  inserted  in  the  14th  section. 

The  case  of  The  Londorir  and  Brighton  Railway  Company  v.  Good- 
win (i)  does  not  apply,  because  there  the  action  was  for  breaches 
before  the  amalgamation  of  the  Companies.  Stracey  v.  Nelson  (2) 
is  an  authority  to  show  that  the  language  of  Acts  of  Parliament 
may  be  modified  so  as  to  prevent  injustice. 

Bramwell,  contra : 

The  10th  section  transfers  to  the  new  Company  all  the  personal 
estate  and  effects  of  the  old  Company,  all  their  existing  rights  of 
action,  and  all  their  contracts  and  securities,  with  a  power  of 
enforcing  them  in  the  name  of  the  new  Company.  How  can  this 
bond  '*  remain  valid  and  effectual,"  unless  it  binds  the  obligee  to 
the  new  Company  in  the  same  manner  as  he  was  bound  to  the  old 
Company  ?  A  contract  by  the  old  Company  to  sell  its  surplus  land 
would  not  be  within  the  terms  of  the  Act ;  because  such  contract 

(1)  3  Ex.  320.  (2)  67  R.  B.  419  (12  M.  &  W.  635). 
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Eastebk     could  not  be  euforced  against  the  new  Company  to  the  same  extent. 

fUiLWAY  Co.  According  to  the  *defendant'8  construction,  a  clerk,  who  was  hired 

CocHRAVB.    ^^  ^^®  ^^^  Company,  might  refuse  to  supply  passengers  with 

[  *20A  ]      tickets  for  a  greater  distance  than  the  original  line.     (He  was  then 

stopped  by  the  Court.) 

Pollock,  C.  B.  : 

Our  judgment  must  be  for  the  plaintiffs.  The  point  turns  on 
the  construction  of  the  10th  section  of  the  10  &  11  Yict.  c.  clxxiv., 
which  says,  that  all  contracts  entered  into  with  the  dissolved 
Companies  shall  remain  valid  and  effectual,  and  may  be  enforced 
in  the  same  manner  as  if  entered  into  with  the  new  Company ;  and 
the  question  is,  whether,  applying  that  to  the  case  of  a  surety,  any 
suggested  hardship  compels  us  to  put  a  construction  on  the 
statute  contrary  to  its  plain  and  literal  meaning.  I  am  of  opinion 
that  we  are  bound  by  the  language  of  the  Act,  which  really  means 
what  is  contended  for  on  the  part  of  the  plaintiffs ;  and  I  have  not 
the  least  doubt  that  such  is  not  only  what  the  language  means,  but 
that  it  is  also  the  meaning  which  the  Legislature  intended  it  should 
have.  The  words  were  used  for  the  very  purpose  of  doing  that 
which  it  is  now  contended  is  a  hardship.  It  is  impossible  to  avoid 
the  effect  of  the  question  put  by  my  brother  Alderson  in  the  course 
of  the  argument,  viz.  if  the  Legislature  had  meant  to  continue  the 
liability,  what  other  language  could  they  have  used  so  as  to  leave 
so  little  doubt  as  the  present  ?  I  am  clearly  of  opinion,  that,  not- 
withstanding the  hardship  complained  of,  the  10th  section  means 
what  it  professes  to  mean,  and  what  its  plain  sense  and  language 
import. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  statute  must  be  construed 
according  to  its  plain  grammatical  meaning,  unless  such  construc- 
tion would  lead  to  manifest  absurdity,  in  which  case  its  language 
may  be  modified  so  as  to  remove  that  absurdity.  Now,  according 
to  the  true  construction  of  the  10th  section,  the  former  part  of  it 
[  ♦206  ]  applies  *to  bonds  already  forfeited ;  the  latter  part,  to  all  securities 
entered  into  with  or  by  the  old  Companies,  and  those  securities 
are  "  to  remain  as  good,  valid,  and  effectual  in  favour  of  and 
against,  and  with  reference  to,  the  new  Company,  and  may  be 
proceeded  on  and  enforced  in  the  same  manner,  to  all  intents  and 
purposes,  as  if  the  last-mentioned  Company  had  been  a  party  to 
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and  executed  the  same,  or  had  been  named  or  referred  to  therein     Eastkbv 

UNtOIf 

instead  of  the  persons,  Company,  or  party  actually  named  therein."  Railway  Ck>. 
Therefore,  the  case  is  the  same  as  if  the  name  of  the  amalgamated  cocmAXBg 
Companies  had  been  inserted  in  the  bond  instead  of  that  of  the  old 
Company,  and  then  it  would  have  been  a  contract  with  the  two 
united  Companies  in  the  same  way  as  with  the  old  Company.  It 
is  said  that  is  an  injustice  as  respects  the  surety  ;  but  it  is  apparent 
that  not  the  least  injustice  is  done,  because  the  clerk  at  the  station 
would  still  be  clerk  to  the  new  Company,  and  not  accountable  for 
a  larger  sum  than  that  which  arose  from  the  increase  of  traffic 
consequent  on  the  union  of  the  Companies.  Therefore,  practically, 
this  construction  will  produce  no  inconvenience.  Some  cases 
might,  indeed,  be  put  in  which  it  would  be  difficult  to  explain  the 
latter  words  of  the  section  in  reference  to  the  nature  of  the  con- 
tract. For  instance,  a  contract  to  supply  iron  rails,  in  which  case 
the  language  of  the  section  must  be  modified  so  as  to  render  it  a 
contract  to  supply  so  many  only  as  the  party  undertook  to  supply 
to  the  original  Company ;  for  it  would  be  absurd  to  say,  that  the 
party  was  bound  to  supply  all  the  rails  required  by  the  united 
Companies,  when  he  had  only  undertaken  to  supply  the  quantity 
required  by  one  Company.  In  this  case,  however,  the  words  of  the 
section  do  not  produce  the  practical  injustice  complained  of.  A 
similar  point  was  before  the  Court  in  the  case  of  The  London  and 
Brighton  Railway  Company  v.  Goodwin  (1),  in  which  case  my  opinion 
was  much  the  same  *as  now  ;  but  there  the  clerk  was  employed  by  [  *206  ] 
the  three  Companies,  and  the  bond  was  given  to  one  of  them  as  a 
security  for  monies  received  by  him  an  account  of  those  Companies ; 
and  consequently  the  amalgamation  of  two  of  them  in  no  way 
affected  bis  duties  or  increased  the  responsibility  of  the  surety. 
Therefore,  in  that  case,  it  was  not  necessary  to  go  so  far  as  the 
present.  Here  I  think  that,  according  to  the  true  construction  of 
the  10th  section,  it  extends  to  this  case. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  language  of  the  statute  must  no 
doubt  be  modified  by  the  nature  of  the  contract  itself.  In  the  case 
of  a  contract  with  a  Company  to  supply  rails  for  a  particular 
portion  of  the  line,  the  contract  would  not  be  enlarged  by  the 
amalgamation  of  that  Company  with  another,  but  the  new  Company 
would  have  a  right  to  enforce  a  supply  of  rails  for  a  portion  of 

(1)  3  Ex.  320. 
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their  line  measured  by  the  distance  of  the  old  railway  to  be  supplied. 
However,  in  this  case  no  modification  is  requisite.  The  words  of 
the  statute  are  perfectly  plain ;  and  I  have  always  considered  it  the 
true  rule  of  construction,  and  one  which  applies  not  only  to  law 
but  to  matters  in  general,  that  words  ought  to  be  taken  in  their 
natural  sense,  unless  the  doing  so  would  lead  to  some  absurdity. 

Platt,  B.  : 

I  am  of  the  same  opinion.     The  plain  language  of  the  statute  is, 

that  bonds  given  to  the  old  Company  shall  be  converted  into  bonds 

given  to  the  new  Company. 

Jud'gment  for  the  plaintiffs. 


1853. 
Nov.  6. 


COWBURN  V.  WEAEING  and  WILKINSON. 

(9  Ex.  207-210;  S.  C.  23  L.  J.  Ex.  81.) 
[Obsolete  practice.] 


1853. 

Abr.  8. 

[210] 


In  re  DEARDEN. 

(9  Ex.  210-217  ;  S.  C.  23  L.  J.  Ex.  14  ;  17  Jur.  993 ;  22  L.  T.  0.  S.  90.) 

Where  an  attorney's  bill  has,  after  payment,  been  referred  to  the  Master 
for  taxation  by  a  Judge's  order,  under  the  power  given  for  that  purpose  by 
the  Solicitors  Act,  1813  (6  &  7  Yict.  o.  73,  s.  41),  the  Court  will  not  review 
the  matter  in  a  case  where  the  amount  of  the  bill  is  not  stated,  inasmuch  aa 
the  matter  in  dispute  may  not  be  worth  the  expense  of  the  proceeding  (1). 

This  was  a  motion  to  rescind  an  order  of  Martin,  B.,  directing  a 
bill  of  Mr.  Dearden's,  delivered  to  Mr.  Smith,  his  client,  to  be 
referred  to  the  Master  for  taxation. 

It  appeared  by  the  affidavits,  that  Mr.  Smith  had  retained  the 
services  of  one  Hodgson  as  his  attorney,  to  obtain  possession  of  the 
deeds  and  other  documents  in  the  hands  of  Dearden,  who  had 
acted  as  Smith's  attorney  in  the  transaction  of  certain  business 
connected  with  mining  leases,  as  well  as  to  enable  Hodgson  to 
effect  a  settlement  of  Smith's  affairs.  Hodgson  accordingly  wrote 
to  Dearden,  requesting  him  to  send  his  bill.  The  bill  was  sent ; 
but  the  amount  only  was  stated.  Hodgson  thereupon  wrote  to 
request  that  the  particulars  of  the  items  might  be  sent,  and  shortly 
afterwards  he  had  an  interview  with  Dearden  upon  the  subject  of 
the  bill  and  of  the  documents  which  Dearden  held ;  and  Hodgson's 
affidavit  stated,  that  ''  he  was  compelled,  in  order  to  proceed  with 

(1)  See  In  re  BoijcoH  (1885)  29  Ch.  Div.  571,  55  L.  J.  Ch.  835.— J.  G.  P. 
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the  sale  of  the  said  colliery,  and  to  prevent  great  loss  and  incon-        in  re 

venience  to  the  said  E.  Smith,  to  pay  the  said  bill  of  costs  of  the       ^^d*^^. 

said  J.  H.  Dearden,  without  being  allowed  sufficient  time  to  tax  the 

same ;  and  that,  at  the  time  of  paying  the  bill,  he  stated  to  Dearden 

that  he  so  paid  the  bill,  without  prejudice  to  his  client's  right  to 

tax  the  bill;    to  which  Dearden  assented.*'      The  affidavit  then 

proceeded  to  enumerate  certain  alleged  overcharges.     These  were 

denied  on  the  *part  of  Dearden,  but  his  affidavit  was  silent  as  to       [  *2ii  ] 

that  part  of  the  interview,  in  which  Hodgson  said  that  he  paid  the 

bill  reserving  the  right  to  tax  it.     It  was  further  stated  that,  at  the 

interview  with  Hodgson,  the  latter  examined  the  bill,  and  that  he 

was  asked,  "  if  he  would  like  to  take  it  away,  to  go  over  it  carefully 

before  he  paid  the  money  and  received  the  deeds  ?  "  but  that  he 

would  not  assent  to  do  so,  and  the  sum  of  148.  5d.  was  taken  ofif  the 

bill.    Under  these  circumstances  the  learned  Judge  had  made  the 

order.    The  affidavits  did  not  state  the  amount  of  the  bill. 

Hugh  Hill  in  support  of  the  motion  : 

The  41st  section  of  the  6  &  7  Vict.  c.  78,  reserves  to  a  Judge  or 
the  Court  the  power  of  referring  to  taxation  an  attorney's  bill  after 
payment,  "  if  the  special  circumstances  of  the  case  shall,  in  the 
opinion  of  such  Court  or  Judge,  appear  to  require  the  same." 
What  the  character  of  such  special  circumstances  should  be,  to 
influence  the  discretion  of  the  Court  in  the  exercise  of  this  power,  is 
to  be  gathered  from  the  various  decisions  upon  this  subject ;  and 
although  there  do  not  appear  to  have  been  any  reported  decisions 
upon  the  point  in  the  courts  of  common  law,  there  are  several 
cases  in  the  courts  of  equity.  The  principle  deducible  from  these 
authorities  seems  to  be,  that  where  the  payment  has  been  made 
under  pressure,  the  client  having  had  no  opportunity  of  examining 
the  bill,  and  where  such  payment  under  pressure  is  accompanied 
by  overcharges,  the  Court  will  interfere ;  but  that  the  absence 
either  of  pressure  or  of  overcharge  will  deprive  the  case  of  such 
special  circumstances  as  are  necessary  to  obtain  such  relief.  Here 
there  are  no  overcharges. 

(Parke,  B.  :  Surely  cases  might  be  imagined  in  which  the  over- 
charges might  be  of  a  fraudulent  character,  and  the  attorney  may 
have  been  guilty  of  gross  misconduct.  Such  circumstances  would 
assuredly  be  sufficient  of  themselves  to  demand  the  interference  of 
the  Court.) 
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In  re        No  doubt  fraudulent  overcharges  *would  be  an  exception  to  the 
Dkardsk.  ,      , 

[•212]      general  rule. 

(Martin,  B.  :  The  payment  was  made  upon  the  understanding 
that  the  client  should  not  lose  his  right  of  having  the  bill  taxed.) 

With  the  exception  mentioned,  the  authorities  will  be  found  to 
establish  the  principle  relied  upon.  In  re  Colquhoun  (1),  before  the 
Master  of  the  Bolls,  was  a  petition  by  the  mortgagor  for  the  taxation 
of  the  mortgagee's  solicitor's  bill,  which  was  presented  five  months 
after  it  had  been  discharged  by  retainer ;  the  petition  was  dismissed, 
on  the  ground  that  it  alleged  neither  any  circumstances  of  pressure, 
nor  any  specific  items  of  overcharge.  That  case  is  an  authority 
that  proof  ought  to  be  established  of  specific  items  of  overcharge. 
Here  it  is  denied  that  there  was  any  overcharge.  In  re  Harrison  (2) 
is  expressly  in  favour  of  this  application.    *     ♦    • 

f  218  ]  (Pollock,  G.  B.,  Platt,  B.,  and  Martin,  B.,  expressed  theur 

[•214]       dissent  *from  that  decision.) 

[He  also  cited  Ex  parte  Barton  (s),  In  re  Neate  (4),  In  re  Harding  (5), 
In  re  Welchvian  (6),  and  In  re  Stirke  (7).] 

(Parke,  B.  :  No  materials  are  presented  to  us  upon  which  we  can 
act ;  for  the  applicant  does  not  even  state  the  amount  of  his  bill.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  there  ought  to  be  no  rule.  This  is  an  appeal 
from  a  Judge's  order,  and  we  ought  to  take  it  for  granted  that  he 
has  investigated  the  circumstances  of  the  case,  and  that  he  was  of 
opinion  that  the  special  circumstances  disclosed  required  the  taxa- 
tion of  the  bill  in  pursuance  of  the  power  given  for  that  purpose  by 
the  statute.  Now,  the  gentleman  whose  bill  has  been  ordered  to 
be  taxed,  and  who  comes  to  us  by  way  of  appeal  from  that  order, 
does  not  give  us  the  least  information  as  to  the  amount  of  his  bill; 
and  we  do  not  know  whether  the  amount  be  20s.  or  SOL,  or  what 
it  is.  I  am  of  opinion  that,  if  a  learned  Judge  at  chambers  has 
[  •iis  ]  directed  a  bill  to  be  taxed,  and  *the  matter  in  dispute  does  not 
exceed  a  few  pounds,  we  ought  not  to  grant  a  rule  which  may  put 

(1)  9  Beav.  146.  (4)  76  E.  B.  110  (10  Boav.  181). 

(2)  76  R.  E.  95  (10  Beav.  67).  (6)  10  Beav.  250. 

(3)  4  D.  M.  &  G.  108;  22  L.  J.  Oh.  (6)  U  Beav.  319. 
670.  (7)  11  Beav.  304. 
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the  parties  to  the  loss  of  perhaps  20L  for  the  purpose  of  setting  that        in  re 

decision  right,  supposing  it  not  to  be  so.    The  amount  here  may    ^"^"■'- 

not  exceed  61. ;  and  I  think  that  the  fact,  that  the  gentleman  who 

makes  this  application  does  not  give  any  such  information,  is  of 

itself  an  amply  sufficient  reason  for  not  granting  a  rule.    That 

being  the  case,  it  is  not  necessary  to  refer  to  the  decisions  in  the 

Court  of  Chancery;  but  from  one  of  them  I  entirely  dissent.    I 

should  have  made  an  order  for  the  taxation  of  the  bill  in  that  case. 

With  respect  to  the  exercise  of  our  discretion,  I  may  say  that  I 

should  exercise  mine,  if  possible,  according  to  some  rule  and  in 

some  way  which  might  be  known  to  those  who  have  to  advise 

parties  upon  the  subject,  as  well  as  to  the  public,  so  far  as  they  may 

take  an  interest  in  the  matter ;  but  the  very  object  of  the  statute 

was  to  give  such  a  discretion  as  not  to  fetter  the  exercise  of  it,  so 

as  to  stand  in  the  way  of  justice  being  done  between  parties  in  a 

case  newly  arising.    I  am  not  prepared  altogether  to  assent  to  the 

case  first  cited,  but  I  do  not  expressly  mean  to  say  that  I  dissent 

from  it.    It  is,  however,  sufficient  to  say,  that,  as  respects  the 

present  case,  if  it  had  come  before  me  at  Chambers,  I  should  have 

made  the  order,  as  I  am  of  opinion  that,  upon  the  face  of  these 

affidavits,  the  bill  ought  to  be  taxed ;  but,  for  the  specific  reason 

I  have  already  given,  I  think  there  is  no  ground  for  disturbing 

that  order. 

Pabke,  B.  : 

I  entirely  concur  in  thinking  there  ought  to  be  no  rule,  on  the 
simple  ground  that  we  have  no  sufficient  materials  presented  to  us 
upon  which  we  can  say  that  the  order  is  wrong.  It  is  most  material 
to  know  what  the  amount  in  dispute  is.  In  disposing  of  this  rule 
upon  that  ground,  we  do  not  touch  the  decision  of  the  Lobds 
Justices  in  Ex  parte  Ba/i'ton,  for  that  case  was  put  ♦upon  the  same  [  •2i6  ] 
ground  by  them,  the  amount  there  not  exceeding  the  sum  of  92. ; 
and  Lord  Justice  Turner  expressly  states,  that  the  affidavits  left 
the  matter  as  to  the  overcharges  in  too  doubtful  a  state,  and  that 
the  Court  were  of  opinion,  under  the  circumstances,  that  the  matter 
was  not  sufficiently  made  out  to  entitle  them  to  disturb  the  decision 
of  the  Master  of  the  Bolls.  With  respect  to  the  cases  before 
Lord  Lanodale,  I  concur  in  what  my  Lord  has  said,  thinking  that 
the  rule  laid  down  by  him  is  too  narrow.  It  appears  to  me  to  be 
clear  that  cases  might  occur  in  which  such  gross  overcharges  might 
exist,  coupled  with  the  fact  that  the  client  has  had  no  opportunity 
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In  re  of  examining  the  bill,  as  would  justify  its  taxation  after  payment, 
although  ample  time  had  elapsed  before  the  payment  was  made. 
In  the  present  case  it  is  not  sufficiently  made  out  upon  these 
affidavits  what  the  subject-matter  in  dispute  is,  so  as  to  enable  us 
to  say  that  the  decision  is  wrong. 

Platt,  B.  : 

The  cases  relied  upon  are  very  powerful  authorities  in  support 
of  the  doctrine  contended  for.  I  must  own  that  I  have  a  very 
strong  impression  in  my  mind  as  to  what  rule  ought  to  be  laid 
down  here.  It  would  have  been  perhaps  more  satisfactory  if  some 
authorities  could  have  been  found  as  to  the  manner  in  which  the 
courts  of  law  have  acted  under  this  statute,  and  not  cases  only  in 
which  courts  of  equity  have  acted;  but  we  are  called  upon  to 
administer  the  law  as  we  ought  according  to  our  discretion,  where 
a  payment  has  been  made  under  special  circumstances.  What, 
then,  is  the  present  case  ?  The  attorney  said,  that  he  would  not 
part  with  the  deeds  and  other  documents  required  except  upon  the 
condition  of  his  bill  being  paid.  There  is  some  little  difference  as 
to  what  took  place  on  the  occasion  of  the  interview;  but  the  person 
who  made  the  payment  deposes  that  he  did  so  upon  the  express 
[  *217  ]  understanding  that  his  client  should  reserve  *the  right  of  having 
the  bill  taxed;  and  he  states  that  Mr.  Dearden  assented  to  that 
proposal.  This  part  of  the  transaction  is  not  denied.  I  therefore 
think  that,  upon  these  affidavits,  the  presumption  fairly  arises  tliat 
the  money  was  paid  upon  the  understanding  that  the  bill  was  to 
be  taxed.  But  if  that  was  not  so,  I  am  very  much  disposed  to 
think  that  there  ought  to  be  no  rule,  on  the  ground  ihat  ihis  pay- 
ment was  money  extorted  from  the  client  who  could  not  help  him- 
self, but  was  compelled  to  pay  it  in  order  to  regain  possession  of 
his  papers ;  and  that  the  Court,  in  common  equity,  will  give  him 
relief. 

Mabtin,  B.  : 

I  am  of  the  same  opinion.  These  matters  are  of  daily  occurrence 
at  Chambers ;  and,  as  far  as  my  experience  goes,  attornies  them- 
selves are  always  extremely  anxious  that  their  bills  siiould  be  taxed; 
and  there  is  nothing  extraordinary  in  this.  The  officer  of  the 
Court  is  the  proper  party  to  say  whether  the  charges  are  correct ; 
and  if,  upon  the  taxation,  less  than  one-sixth  is  taken  off,  the 
attorney  gets  all  the  costs  of  the  taxation.     Now,  I  think  that  upon 
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this  geuUeman's  own  statement  his  bill  ought  to  be  taxed.     The        In  re 

affidavits  state  that,  when  Hodgson  said  that  he  reserved  to  him-       *ardbn. 

self  the  right  to  have  the  bill  taxed,  Mr.  Dearden  made  no  reply. . 

I  say  that  if  Mr.  Dearden  had  not  intended  to  deal  upon  these  terms 

he  ought  then  to  have  returned  the  money,  and  to  have  said  that 

he  would  not  accept  it  upon  any  such  condition.    If  Mr.  Dearden's 

statement  be  correct,  that  there  are  no  overcharges,  or  even  if  they 

do  not  exceed  a  sixth,  he  will  be  entitled  to  the  costs  of  the 

taxation. 

I  do  not  concur  with  In  re  Harrison.     I  think  that  the  bill  in 

that  case  ought  to  have  been  taxed. 

Rule  rejmed. 


RICHARDS   e;.  ROSE  (I).  J^^ 

^    '  Ami.  l5 

(9  Ex.  218—222 ;  S.  C.  2  C.  L.  B.  311 ;  23  L.  J.  Ex.  3.) 


Where  several  houses  beloDging  to  the  same  owner  are  built  together,  so 
that  each  requires  the  mutual  support  of  the  neighbouring  house,  and  the 
owner  parts  with  one  of  the  houses,  the  right  to  such  mutual  support  is 
not  thereby  lost ;  the  legal  presumption  being,  that  the  owner  reserves  to 
himself  such  right,  and,  at  the  same  time,  grants  to  the  new  owner  an 
equal  right;  and  consequently,  if  the  owner  parts  with  several  of  the 
houses  at  different  times,  the  possessors  still  enjoy  the  right  to  mutual 
support,  the  right  being  wholly  independent  of  the  question  of  the  priority 
of  their  titles. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  was 
the  owner  of  a  certain  messuage  and  dwelling-house,  and  was 
entitled  to  have  the  same  supported  by  certain  land  and  premises 
of  the  defendant  adjoining  thereto ;  yet  that  the  defendant  wrong- 
fully and  unlawfully  dug,  excavated,  and  made  a  drain-hole  and 
tunnel,  and  removed  and  took  away  part  of  the  said  land  of  the 
defendant,  and  thereby  deprived  the  said  messuage  and  dwelling- 
house  of  the  plaintiff  of  the  said  support  to  which  she  was  lawfully 
entitled,  whereby  the  walls  and  parts  of  the  said  house  cracked, 
gave  way,  and  were  damaged. 

The  second  count  charged  the  defendant  with  having  negligently, 
&c.,  dug  the  drain,  whereby  the  walls  of  the  said  dwelling-house 
were  undermined,  cracked,  and  damaged. 

The  defendant  pleaded,  first.  Not  guilty  to  the  whole  declaration ; 
and  secondly,  to  the  first  count,  that  the  plaintiff  was  not  entitled 

(1)  Explained  in  Wheefdon  v.  Bur-      London  Oranng  Dock  Co.  [1902]  2  Ch. 
rows  (1879)  12  Ch.  Div.  32, 48  L.  J.  Ch.      557,  71  L.  J.  Ch.  791.— J.  G.  P. 
853 ;  and  see  Union  Lighterage  Co,  v. 

43—2 
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Richards     to  have  her  said  messuage  or  dwelling-house  supported  by  the  said 
B09E.        l^^d  ^^^  premises  of  the  defendant  adjoining  thereto.    Upon  which 
pleas  issues  were  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
last  Term,  it  appeared  that  the  plaintiff's  and  defendant's  houses 
adjoined  each  other,  being  numbers  5  and  0  in  the  same  street; 
and  that  the  action  was  brought  to  recover  compensation  for 
damage  done  to  the  plaintiff's  houEe  by  the  disturbance  of  its 
foundations.  The  houses  had  been  originally  the  property  of  the 
same  person ;  and  in  August,  1847,  he  demised  them  both  to  one 
Watmough,  by  separate  instruments,  for  ninety-nine  years.  Wat- 
mough  mortgaged  them  to  one  Brown,  and  he  assigned  his  interest 
[  *2i9  ]  in  the  mortgage  to  one  Halliday,  who,  under  *a  power  contained 
in  the  deed  of  mortgage,  sold  one  of  the  houses  to  the  plaintiff  in 
July,  1849,  and  the  other  house  to  the  defendant  in  the  following 
month  of  September.  At  the  time  the  houses  were  built,  there  was 
no  public  sewer,  but  the  ground  landlord,  under  the  supervision  of 
the  Commissioners  of  Sewers,  made  a  sewer  through  the  public 
street  for  the  convenience  of  the  tenants;  and  the  defendant,  by 
the  consent  of  the  Commissioners,  formed  a  drain  in  connexion 
with  the  public  sewer  through  his  own  house.  In  making  this 
drain,  the  damage  was  occasioned  for  which  the  present  action  was 
brought. 

On  the  part  of  the  defendant,  it  was  objected  that,  under  this 
state  of  circumstances,  the  action  could  not  be  maintained,  inasmuch 
as  the  plaintiff  had  not  established  her  right  to  the  support  she 
claimed.  The  Lobd  Chief  Baron  left  the  case  to  the  jury,  who 
found  a  verdict  for  the  plaintiff  with  251.  damages,  leave  being 
reserved  to  the  defendant  to  move  to  set  that  verdict  aside,  and  to 
enter  a  verdict  for  him. 

Lush  moved  accordingly  (Nov.  8) : 
The  question  is,  whether  the  plaintiff  had  the  right  to  the  support 
of  the  defendant's  house.  There  was  no  evidence  that  the  plaintiff's 
title  was  prior  to  that  of  the  defendant's,  and  therefore  there  could 
be  no  presumption  of  the  existence  of  the  right  relied  upon  by  the 
plaintiff.  Both  the  parties  claim  under  the  mortgagee  of  the 
original  lessee.  All  that  the  mortgagee  could  assign  was  his  interest 
in  the  premises,  and  non  constat  but  that  the  defendant's  title  was 
prior  to  that  of  the  plaintiff's. 

(Parke,  B.  :  I  do  not  think  that  the  question  of  priority  affects 
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the  matter ;  where  the  owner  of  two  houses  adjoining  each  other     Richabdb 

conveys  one  of  them  away,  it  is  to  be  pi'esumed,  until  the  con-        uois^ 

trary  appears,  that    he    reserves   to   himself   the   right   to  the 

support  of  the  house  conveyed.    The  owners  of  the  houses  are 

entitled  to  their  mutual  support.      If,  therefore,  the  defendant's 

♦title  was  the  prior  of  the  two,  still  the  owner  of  the  fee  reserved'to       t  *220 1 

himself  this  right.     In  Pinnington  v.  Gotland  (1),  which  was  the  case 

of  a  right  of  way,  we  held  that  the  question  as  to  the  priority  of  the 

title  of  the  parties  made  no  difference.    And  I  do  not  see  why  the 

right  to  mutual  support  should  stand  upon  a  different  footing.   The 

defendant  would  have  no  right  to  obstruct  the  plaintiff's  lights.) 

The  grantee  cannot  convey  a  greater  title  than  he  has  himself.  If 
be  could,  a  servient  tenement  might  be  converted  into  a  dominant 
tenement. 

(Parke,  B.  :  Both  these  parties  derive  their  title  from  the  same 
source.  The  legal  title  from  which  the  leases  proceeded  was  vested 
in  the  original  lessor.  It  must  have  been  intended  by  him  that 
each  of  the  tenants  of  these  houses  should  enjoy  his  house  with  all 
the  rights  to  which  it  was  entitled  in  its  then  state  and  condition  ; 
and  one  of  those  rights  is,  that  each  house  should  have  the  support 
of  its  neighbours'.) 

If  that  be  so,  the  owners  might  be  very  much  limited  in  their 
rights,  for  they  might  not  even  have  the  power  to  make  a  drain. 

(Parke,  B.  :  Perhaps  that  power  is  included  in  the  right  granted.) 

Secondly,  the  verdict  appears  to  have  been  a  compromise,  for  if  the 
plaintiff  was  entitled  to  anything,  the  verdict  ought  to  have  been 
for  a  much  greater  amount  than  the  sum  awarded. 

The  Court  then  intimated  that  the  learned  counsel  might  take 

a  rule  nisi  upon  the  latter  point,  on  payment  of  costs ;  but  this  he 

declined  to  do. 

Cur.  adv.  vidt. 

Pollock,  C.  B.,  now  said : 

In  this  case  Mr.  Lush  moved  for  a  rule  nisi  to  set  aside  the 
verdict  found  for  the  plaintiff  with  25/.  damages,  and  to  enter  a 
verdict  for  the  defendant.  We  are  all  of  opinion  that  there  ought 
to  be  no  rule.  It  seems  to  be  clear  that,  where  a  number  of  houses 
are  built  *upon  a  plot  of  ground,  all  the  houses  belonging  to  the      [  *22i  ] 

(1)  ^nfc,  p.  508  (9  Ex.  1). 
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BicHABDB  same  person,  being  all  built  together,  and  each  obviously  requiring 
.B^x.  ^^^  mutual  support  of  its  neighbours'  for  their  common  protection 
and  security,  such  right  of  mutual  support  equally  exists,  whether 
the  owner  parts  first  with  one  house,  and  then  with  another,  or 
with  two  together,  the  ownership  of  the  latter  being  afterwards 
divided,  either  by  sale,  mortgage,  devise,  or  by  any  other  means. 
The  right  does  not  depend  upon  the  determination  of  the  fact 
whether  the  houses  are  parted  with  at  one  or  at  separate  times. 
That  fact  cannot  affect  the  result  where  the  houses  are  originally 
built,  depending  upon  each  other,  and  requiring  their  mutual 
support.  It  seems  to  be  purely  a  matter  of  common  sense,  that 
the  possessors  are  not  to  be  deprived  of  that  mutual  support,  and 
that  a  person  in  possession  of  one  of  the  houses  shall  not  be 
permitted  to  say  to  his  neighbours,  "  You  are  not  entitled  to  the 
protection  of  my  house  ;  I  will  pull  it  down  to  the  ground,  and  will 
let  the  houses  upon  each  side  of  it  collapse  and  fall  into  the  ruins." 
The  case  of  Pinnington  v.  Galland  (i),  which  is  a  recent  decision  of 
this  Court,  seems  to  involve  the  same  principle.  That,  however, 
was  in  respect  of  a  right  of  way,  and  not  of  a  right  of  support. 
But  we  are  all  of  opinion  that,  where  houses  have  been  erected  in 
common  by  the  same  owner  upon  a  plot  of  ground,  and  therefore 
necessarily  requiring  mutual  support,  there  is,  either  by  a  presumed 
grant  or  by  a  presumed  reservation,  a  right  to  such  mutual 
support ;  so  that  the  owner  who  sells  one  of  the  houses,  as  against 
himself  grants  such  right,  and  on  his  own  part  also  reserves  the 
right ;  and  consequently  the  same  mutual  dependence  of  one 
house  upon  its  neighbour  still  remains.  Upon  the  point  reserved, 
therefore,  there  will  be  no  rule.  The  learned  counsel  seems 
also  to  have  objected,  that  the  finding  of  the  jury  must  have  been 
[  *222  ]  based  upon  something  in  *the  nature  of  a  compromise,  inasmuch 
as  the  damages,  if  any,  should  have  been  much  greater  in  amount, 
and  consequently  that  the  verdict  requires  revision.  It  appears, 
however,  to  us,  that  although  there  are  cases  in  which  such  an 
argument  might  prevail,  the  present  case  does  not  fall  within  such 
principle.  In  the  case  of  an  action  on  a  bill  of  exchange,  to  which 
the  defendant  pleads  only  that  the  bill  is  forged,  and  the  jury  find 
a  verdict  for  the  plaintiff,  with  damages  one  farthing,  thereby  com- 
promising the  matter  by  finding  that  the  bill  is  not  forged,  and  yet 
giving  the  plaintiff  nominal  damages  only,  the  Court  would  clearly 
see  that  the  verdict  is  inconsistent,  and  that  the  jury  had  failed  to 

(1)  ^;<ee,  p.  508  (9  Ex.  1). 
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discharge  their  duty.  That  principle  does  not  apply  where  the  Biohardb 
damages  are  large.  And,  moreover,  in  this  case  there  was  evidence  k^«. 
to  show  that  the  foundation  of  the  plaintiff's  house  was  not  very 
secure,  and  consequently  there  was  some  colour  for  the  view  which 
the  jury  took  of  the  amount  of  damage  occasioned  by  the  defendant's 
act.  The  Court  are  of  opinion  that  the  defendant  is  not  entitled  to 
a  rule  for  a  new  trial  upon  this  point,  except  upon  payment  of 
costs ;  and  the  learned  counsel  has  declined  to  accept  the  rule  upon 
that  condition.  Rvle  refused. 


SKIPP    V.    The    EASTERN    COUNTIES    RAILWAY       im. 

COMPANY  (I).  ^'—' 

(9  Ex.  223-226;  S.  0.  3  C.  L.  E.  185 ;  23  L.  J.  Ex.  23.)  ^  ^^^  3 

The  plaintiff,  who  was  in  the  emplo3rment  of  the  defendants,  a  Railway 
Company,  his  duty  being  to  attach  the  carriages  of  the  luggage  trains  to 
the  locomotive  engine,  was  thrown  under  the  carriages,  and  severely  injured. 
There  was  evidence  that  the  Company's  staff  for  the  performance  of  this 
work  was  not  sufficient,  but  the  plaintiff  had  been  employed  in  this 
particular  service  for  seveiul  months  prior  to  the  accident,  and  had  not 
made  any  complaint  on  the  subject  to  the  Company:  Held,  that  the 
Company  was  not  liable. 

Under  such  circumstances,  it  is  not  a  question  for  the  jury  whether 
the  number  of  servants  employed  by  the  Company  is  sufficient  for  the 
performance  of  the  work. 

Thb  declaration  stated,  thai,  before  and  at  the  time  of  the 
plaintiff's  entering  into  the  service  and  employ  of  the  defendants, 
and  of  the  committing  of  the  grievance  hereinafter  mentioned,  the 
defendants  were  the  proprietors  of  a  certain  railway,  and  used  and 
accustomed  to  carry  passengers  and  goods  as  common  carriers  for 
hire  upon  the  said  railway,  in  and  by  and  with  certain  trains  of 
carriages  and  trucks  drawn  by  locomotive  engines  upon  the  said 
railway  ;  and  certain  servants  of  the  defendants  called  guards  were 
then  used  and  accustomed,  amongst  other  duties,  to  aid  and  assist 
in  preparing  trains  to  be  started  upon  the  said  railway;  of  all 
which  premises  the  defendants  then  had  notice.  And  thereupon 
the  plaintiff  entered  into  the  service  and  employ  of  the  defendants, 
and  the  defendants  retained  and  employed  the  plaintiff,  and  he  then 
became  their  servant  in  the  capacity  of  such  guard  as  aforesaid^ 
upon  the  term  and  condition  (amongst  others),  that  the  defendants 
should  take  all  due  and  reasonable  means  and  precautions  in  order 
to  prevent  unreasonable  and  unnecessary  danger  being  caused  to 

(1)  See  Smith  v.  Baker  and  Sons  [1891]  A.  C.  325,  60  L.  J.  Q.  B.  683.— J.  G.  P. 
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SKipp  the  plaintiff  in  the  performance  of  his  duty  as  such  guard  as  afore- 
BA8TBRH  said.  Tet  the  plaintiff  in  fact  saith  that,  although  he  continued  in 
Raij^atCo.  ^^®  ^^^^  service  and  employ  of  the  defendants  in  the  capacity  and 
upon  the  terms  and  conditions  aforesaid  for  a  long  time,  and  the 
plaintiff  during  all  that  time  did  all  things ;  and  all  things  then 
occurred  and  happened  necessary  to  entitle  him  to  have  the  said 
term  and  condition  performed  by  the  defendants  ;  yet  the  defendants 
did  not,  during  the  said  last-mentioned  time  or  any  part  thereof, 
take  such  due  or  reasonable  means  or  precautions  as  aforesaid,  but 
altogether  omitted  so  to  do  ;  and  a  certain  train,  which  the  plaintiff 
r  *224  ]  in  the  performance  of  his  duties  as  *such  guard  as  aforesaid  had  to 
aid  and  assist  in  preparing  to  be  started  on  the  said  railway,  and 
whilst  the  plaintiff  was  so  aiding  and  assisting  as  last  aforesaid,  for 
the  want  of  the  defendants  taking  such  due  or  reasonable  means  or 
precautions  as  aforesaid  in  that  behalf,  and  on  no  other  account, 
cast  and  threw  the  plaintiff,  whilst  he  was  performing  his  said  duty 
as  such  guard  as  aforesaid,  down  to  and  upon  the  said  railway  and 
under  the  said  train,  and  the  wheels  of  the  same  then,  by  means  of 
the  premises,  crushed  the  arm  of  the  plaintiff,  whereby  the  plaintiff 
was  forced  and  obliged  to  and  did  have  his  arm  amputated,  and 
was  hindered  and  prevented  from  performing  or  transacting  any 
affairs  or  business ;  and  the  plaintiff,  by  reason  of  the  said  amputa- 
tion, will  never  again  be  able  to  obtain  his  livelihood.  Plea,  Not 
guilty,  and  issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  London  sittings  in  the 
present  Term,  it  appeared  that  the  action  was  brought  by  the 
plaintiff  to  recover  compensation  for  an  injury  he  had  received 
whilst  in  the  service  of  the  Company.  The  plaintiff  had  for  many 
years  acted  as  a  guard,  and  had  for  three  months  prior  to  the 
accident  been  on  duty  at  Lea  Bridge  station  upon  the  line.  It  was 
his  duty  at  that  station  to  attach  the  trucks  of  the  goods  train 
which  were  to  proceed  to  Norwich.  The  time  allowed  for  the  duty 
was  limited,  as  the  next  passenger  train  followed  in  about  a  quarter 
of  an  hour.  In  attaching  the  trucks  the  plaintiff  was  knocked 
down,  and  his  arm  was  so  severely  injured  that  it  became  necessary 
to  amputate  it.  Evidence  was  given  to  show  that  the  work  was  too 
much  for  the  number  of  servants  employed  by  the  Company ;  but 
it  did  not  appear  that  the  plaintiff  had  ever  made  any  complaint 
upon  the  subject  to  the  Company. 

Upon  this  state  of  facts,  the  learned  Judge  was  of  opinion  that 
the  Company  was  not  liable.     The  plaintiff's  counsel  requested 
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that  the  case  might  be  submitted  to  the  jury,  *but  this  his  Lordship       skipp 

declined  to  do ;  and  the  plaintiff  was  nonsuited.  Babtsrk 

^  GomrriES 

James  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground 

of  misdirection  : 


Bailwat  Co. 
[♦226] 


The  plaintiff  does  not  dispute  the  general  principle  which  has 
been  recognised  and  acted  upon  in  the  cases  of  Hutchinson  v.  York, 
Newcastle,  and  Berwick  Railway  Company  {i),  Wigmore  v.  Jay  (2), 
and  Priestley  v.  Fowler  (s),  that  a  master  is  not  in  general  liable 
to  one  servant  for  damage  resulting  from  the  negligence  of 
another ;  but  he  rests  his  present  cause  of  action  upon  a  different 
ground.  The  plaintiff  complains  that  the  misfortune  occurred 
by  reason  of  the  defendants'  omission  to  provide  a  sufficient 
number  of  servants  to  perform  the  work  in  which  he  was  engaged. 
The  only  plea  being  Not  guilty,  the  first  question  is,  what  are  the 
allegations  in  the  declaration  which  are  admitted.  The  allegation 
of  the  duty  which  the  defendants  have  imposed  upon  themselves, 
and  upon  which  undertaking  the  plaintiff  entered  their  service, 
is  not  traversed. 

(Parke,  B.  :  The  defendants  were  bound  to  use  all  due  and 
reasonable  care  only.  Here  the  plaintiff  was  engaged  in  the  same 
work  for  several  months,  and  made  no  complaint  whatever  as  to 
the  inadequacy  of  the  means  employed.  If  he  felt  that  he  was  in 
danger,  by  reason  of  the  want  of  a  sufficient  number  of  fellow- 
servants,  he  should  not  have  accepted  the  service.) 

The  time  allowed  for  the  work,  in  the  performance  of  which  the 
accident  occurred,  was  very  limited. 

(Platt,  B.  :  The  case  falls  within  the  maxim,  volenti  non  Jit 
injuiia. 

Martin,  B.  :  I  acted  upon  that  principle  at  the  trial,  being  of 
opinion  that  the  Company  was  not  liable,  as  the  plaintiff  had  done 
the  same  work  for  several  months,  without  any  intimation  on  his 
part  that  he  was  unable  to  carry  it  on ;  and  I  therefore  considered 
him  a  voluntary  agent.) 

It  *was  a  question  for  the  jury,  whether  the  Company  had  in  their      [  •226  ] 

employment  a  sufficient  number  of  servants  for  the  performance  of 

(1)  82  R.  R.  697  (5  Ex.  843).  (3)  49  R.  R.  495  (3  M.  &  W.  1). 

C2)  82  R,  R.  706  (5  Ex.  354), 
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bkipp        this  work.    If  they  had  not,  they  did  not  use  due  and  reasonable 
Eastrsn      care  to  prevent  danger. 

Ck>ONTIRR 
BAILWATOO.    p^^^^B.. 

There  ought  to  be  no  rule.  This  is  an  attempt  to  east  upon  the 
jury  the  duty  of  iSxing  the  number  of  servants  which  a  Bailway 
Company  ought  to  have;  but,  in  a  case  like  the  present,  the 
Company  are  themselves  the  proper  judges  of  the  number  they 
require  for  carrying  on  the  business  of  the  line ;  and  the  question 
proposed  was  not  a  proper  one  for  the  jury. 

Aldebson,  B.  : 

As  between  the  public  and  the  Company,  the  former  may  be  the 
proper  judges  of  the  number  of  servants  required ;  but  that  is  not 
so  as  between  the  Company  and  their  own  servants. 

Platt,  B.,  concurred. 

Martin,  B.  : 

I  tbink  that  if  the  case  had  gone  to  the  jury,  they  must  have 
found  a  verdict  for  the  defendants.  But  as  I  entertained  a  very 
strong  opinion  upon  the  matter,  I  thought  it  clearly  to  be  my  duty 
not  to  leave  the  case  to  Ihem,  upon  the  chance  of  their  finding 
a  verdict  for  the  plaintifif  from  motives  of  commiseration.  The 
plaintiff  brought  the  accident  upon  himself,  for,  if  he  found  that  he 
could  not  do  the  work  which  was  set  him,  he  ought  to  have  declined 
it  in  the  first  instance.  He,  however,  carried  it  on  for  several 
months,  and  never  made  the  least  complaint  upon  the  matter. 

Rule  refused. 


1863.  EADON   V.  EGBERTS. 

Xor,  24. 
. (9  Ex.  227—230 ;  S.  C.  23  L.  J.  Ex,  8.) 

[Obsolete  practice.] 


1858.  PALMER  V.   COOPER  and  Others. 

'^'!!li^*  (9  Ex.  231—238  ;  S.  C.  2  C.  L.  E.  430  ;  23  L.  J.  Ex.  82.) 

[  231  ]  The  4l8t  section  of  the  15  &  16  Yict.  c.  83  (1)  requires  the  defendant  in 

an  action  for  the  infringement  of  a  patent,  to  deliver  with  his  pleas  the 
particulai-8  of  any  objections  on  which  he  means  to  rely  at  the  trial ;  and 
where  he  intends  to  rely  upon  a  prior  user  or  publication,  the  particulars 

(1)  See  note  (1),  post,  p.  686. 
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must  state  the  place  or  places  at  which,  aud  in  what  manner,  the  invention       Palmer 
has  been  used  or  published  prior  to  the  date  of  the  patent ;    and  in  the  v. 

absence  of  such  statement,  the  defendant  will  be  precluded  from  giving       CJoopbb, 
evidence  of  such  prior  user  or  publication.    The  plaintiffs  particulars  of 
breaches  cannot  be  called  in  aid  of  the  defective  particulars  of  objection. 

This  was  an  action  for  the  infringement  of  a  patent  granted 
to  the  plain ti£f,  for  ''certain  improvements  in  the  manufacture 
of  candles,  and  also  in  the  machinery  for  the  manufacture  of  such 
matters.*'    The  declaration  was  in  the  common  form. 

The  defendants  pleaded,  first,  Not  guilty ;  secondly,  that  the 
plaintiff  was  not  the  true  and  first  inventor;  thirdly,  that  the 
invention  was  not,  at  the  time  of  making  the  letters  patent,  new ; 
fourthly,  that  the  specification  does  not  particularly  describe  and 
ascertain  the  nature  of  the  said  invention,  and  in  what  manner  the 
same  is  to  be  performed;  fifthly,  that  the  alleged  invenlion,  in 
respect  of  which  the  said  alleged  grievances  are  and  were  com- 
mitted, was  not  nor  is  the  working  or  making  of  any  invention 
of  new  manufacture,  for  which  letters  patent  can  by  law  be 
granted.    Upon  these  pleas  issues  were  joined. 

The  plaintiff,  with  his  declaration,  delivered  particulars  of  the 
breaches  complained  of  in  the  action;  but  the  defendant  having 
taken  out  a  summons  for  further  and  better  particulars,  an  order 
was  made  thereon  by  Parke,  B.  ;  and  in  pursuance  of  such  order, 
the  plaintiff  delivered  the  following  further  and  better  particulars 
of  breaches :  "  That  the  defendants,  on  or  about  the  5th  day  of 
January,  1858,  at  their  place  of  business  in  or  near  the  town  of 
Manchester,  sold  about  fourteen  dozen  pounds  weight  of  candles, 
and  on  or  about  the  7th  day  of  the  same  month  about  five  and 
a  half  dozen  pounds  of  candles,  made  in  imitation  of  the  plaintiff's 
invention;  and  the  defendants  have  also  sold  at  the  same  place 
large  quantities  of  such  candles,  the  precise  quantities  and  dates  of 
sales  of  which  are  not  at  present  known  to  the  plaintiff.  And  that 
the  defendants  made  or  caused  to  be  made  such  candles." 

The  defendants  delivered  with  the  pleas  the  following  particulars  [  232  ] 
of  objections,  dated  the  5th  of  February,  1858 :  "  1.  The  candles 
sold  by  the  defendants  resemble  candles  made  and  sold  before  the 
date  of  the  said  letters  patent,  more  closely  than  they  resemble  the 
candles  described  in  the  specification  of  the  said  letters  patent. 
2.  The  use  of  coiled  wicks  and  twisted  cotton  in  the  form  of  a  helix, 
was  not  a  new  invention  in  the  manufacture  of  candles  at  the  date 
of  the  said  patent,  nor  was  the  plaintiff  the  inventor  thereof. 
8.  The  application  of  metallic  thread  or  yarn  in  candle-wicks  was 
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Palmkb  not  a  new  iuvention  in  the  manufacture  of  candles  at  the  date 
CooPKB.  ^*  ^^^  patent,  nor  was  the  plaintiff  the  inventor  thereof.  4.  The 
gymping  of  wicks,  or  a  gymped  wick,  was  not  a  new  invention 
in  the  manufacture  of  candles  at  the  date  of  the  said  letters  patent, 
nor  was  the  plaintiff  the  inventor  thereof.  5.  The  application  of 
bismuth  to  the  wicks  of  candles  was  not  a  new  invention  at  the 
date  of  the  said  letters  patent,  nor  was  the  plaintiff  the  inventor 
thereof.  6.  Candles  having  wicks  gymped  were  made  and  sold 
by  the  defendants,  by  Messrs.  Palmer  &  Co.,  of  London,  by 
Mr.  —  Bull,  of  Leek,  Staffordshire,  by  Joseph  Morgan,  of  Man- 
chester, or  some  or  one  of  them,  before  the  date  of  the  plaintiff's 
patent.  7.  Candles  with  a  wick  or  wicks,  to  which  or  to  some 
portion  of  which  bismuth  and  other  substances  producing  a  similar 
effect  had  been  applied,  were  made  and  sold  by  the  defendants, 
by  Messrs.  Palmer  &  Co.,  of  London,  by  William  Thatcher,  of 
Manchester,  or  some  or  one  of  them,  before  the  date  of  the  said 
letters  patent.  8.  Candles  and  candle-wicks,  substantially  the  same 
as  are  alleged  by  the  plaintiff  to  be  an  infringement  of  his  said  letters 
patent,  are  described  in  the  specification  of  letters  patent  granted  to 
the  said  William  Palmer,  on  or  about  the  9th  of  November,  1841, 
in  'Newton's  London  Journal'  for  June,  1848  ;  in  the  specification 
of  letters  patent  granted  to  Joseph  Morgan,  on  or  about  the  llih  of 
[  ♦233  ]  February,  1848  ;  and  in  other  specifications  *and  books  relating  to 
this  subject.  9.  The  specification  does  not  state,  with  sufficient  or 
any  certainty,  in  what  respect  the  candles  or  candle-wicks  described 
therein  differ  from  candles  and  candle-wicks  known  before  the  date 
of  the  said  letters  patent.  10.  The  specification  does  not  distin- 
guish, with  suflScient  or  any  certainty,  what  is  new  from  what 
is  old,  so  as  to  afford  adequate  information  as  to  what  is  the 
improvement  claimed.  11.  The  impregnating  thread  with  bismuth, 
and  applying  the  same  to  one  description  of  wick,  the  same  having 
been  done  and  applied  to  other  descriptions  of  wicks  before  the 
date  of  the  said  letters  patent,  is  not  the  subject-matter  of  valid 
letters  patent.  12.  In  the  making  of  candles  alleged  to  have  been 
made  and  sold  by  the  defendants,  no  process  is  pursued  which 
is  substantially  the  same  or  in  imitation  of  anything  claimed  by  the 
said  letters  patent  and  specification." 

Upon  a  summons  taken  out  by  the  plaintiff  for  further  and  better 
particulars,  the  following  order  was  made  on  the  9th  of  February, 
by  Martin,  B. :  "Upon  hearing  the  attorneys  or  agents  for  the 
plaintiff  and  counsel  for  the  defendants  I  do  order,  that,  as  to  the 
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first  objection,  the  defendants  shall  be  confined  to  Not  guilty ;  and  Palmeb 
no  evidence  shall  be  given  by  the  defendants  in  support  of  the  coopeb. 
second,  third,  fourth,  and  fifth  of  the  objections  in  the  defendants* 
notice,  dated  the  5th  of  February,  1853,  except  the  several  acts  of 
user  and  publications  in  the  several  other  particulars  of  objections 
mentioned.  And  that,  as  to  the  eighth  objection,  the  defendants  shall 
state,  on  or  before  Saturday  next,  what  page  of  'Newton's  London 
Journal'  is  referred  to,  and  what  are  the  other  specifications  and  books 
referred  to ;  and  in  default  thereof  the  defendants  shall  be  precluded 
fi'om  giving  evidence  at  the  trial  in  respect  of  such  objections." 

In  pursuance  of  this  order,  the  defendants  delivered  further  ♦and  [  *234  ] 
better  particulars  of  objections.  These  particulars  were  the  same 
as  those  previously  delivered,  with  the  exception  of  the  eighth, 
which  was  as  follows :  "  8.  Candles  and  candle-wicks,  substantially 
the  same  as  are  alleged  by  the  plaintiff  to  be  an  infringement  of  his 
said  letters  patent,  are  described  in  the  specification  of  letters 
patent  granted  to  William  Palmer  on  or  about  the  9th  of  November, 

1841,  and  which  specification  was  published  in  the  'Repertory 
of  Arts,'  vol.  1,  enlarged  series,  p.  89 ;  in  the  specification  of  letters 
patent  granted  to  Joseph  Morgan,  on  or  about  the  11th  of 
Februaiy,  1848 ;  in  the  specification  of  letters  patent  granted  to 
William  Palmer,  on  or  about  the  10th  of  August,  1880,  and  which 
specification  was  published  in  *  Newton's  London  Journal  of  Arts,' 
vol.  1,  conjoined  series,  p.  254 ;  in  the  specification  of  letters 
patent  granted  to  W.  Palmer,  on  or  about  the  1st  of  June,  1889, 
and  which  specification  was  published  in  the  '  Inventors'  Advocate,' 
vol.  1,  p.  275 ;  in  the  specification  of  letters  patent  which  were 
granted  to  William  Henry  Eempton,  on  or  about  the  Ist  of  June, 

1842,  and  which  specification  was  published  in  '  Newton's  London 
Journal,'  vol.  22,  conjoined  series,  p.  29,  or  in  some  one  of  the  said 
specifications  and  books." 

At  the  trial,  before  Pollock,  G.  B.,  at  the  London  sittings  after 
Trinity  Term,  it  appeared  that  the  plaintiff's  invention  was 
described  in  the  specification  under  three  different  heads,  viz.  for 
the  manufacture  of  candles :  first,  with  coiled  or  twisted  wicks ; 
secondly,  with  gymped  wicks,  and  in  a  particular  manner;  and, 
thirdly,  with  wicks  twisted,  to  which  bismuth  was  applied.  The 
action  was  brought  for  the  infringement  of  the  plaintiff's  patent  by 
the  manufacture  by  the  defendants  of  coiled  cotton  wicks.  On  the 
part  of  the  defendants,  evidence  was  offered  to  show  that  these 
kinds  of  wicks  had  been  used  prior  to  the  date  of  the  plaintiff's 
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Palmeb  patent.  This  evidence  was  objected  to  on  the  part  ot  the  plaintiff, 
CoortR.  on  the  ground  that  *the  defendants  had  not  given  suflScient  notice 
[*2S5]  of  this  defence  in  their  particulars  of  objections.  It  was  also 
objected,  that  the  2nd,  8rd,  4th  and  5th  objections  did  not  comply 
with  the  statute,  inasmuch  as  they  did  not  contain  any  description 
of  the  place  or  places  where  the  invention  had  been  used,  nor  of 
the  manner  in  which  it  had  been  used.  The  Lord  Chief  Babok 
admitted  the  evidence,  and  the  case  was  left  to  the  jury,  who  found 
all  the  issues  except  the  first,  viz.  on  the  plea  of  Not  guilty,  for  the 
defendants — leave  being  reserved  to  the  plaintiff  to  move  to  enter 
the  verdict  for  the  plaintiff  upon  those  issues  also. 

In  the  present  Term,  Sir  F.  Thesiger  obtained  a  rule  niai  for  a 
new  trial,  on  the  ground  that  the  evidence  objected  to  had  been 
improperly  received.  And  he  also  contended  that  the  learned 
Judge  (Mabtin,  B.)  had  no  power  to  make  the  order  of  the  9th 
of  February. 

Knoivles,  I'omlinson,  and  Hindmarch  showed  cause : 

The  object  of  the  stat.  15  &  10  Vict.  c.  83,  s.  41  (l),  in  requiring 
[  ♦236  ]  *a  specific  notice  of  the  defendant's  objections  is  to  give  the 
plaintiff  such  information  as  he  may  safely  act  upon.  Tiie  plaintiff 
is  required  to  give  the  defendant  notice  of  the  particular  breaches 
upon  which  he  intends  to  rely.  These  particulars,  and  the  par- 
ticulars of  the  objections,  ought  therefore  to  be  read  together. 
The  order  of  Mabtin,  B.,  which  was  made  upon  the  summons  for 
further  and  better  particulars,  must  be  taken  to  confine  the 
particulars  to  the  user  by  the  parties  to  the  suit,  and  as  the  place 

(1)  That  section  enacted  that  *'In  and  in  what  manner  the  invention  is 

any    action          '•*    for  the  infringe-  alleged   to  have  been   used   or  pub- 

ment  of  letters  patent,   the  plaintiff  lished  prior  to  the  date  of  the  letters 

shall  deliver  with  his  declaration  par-  patent  shall  be  stated  in  such  parti- 

ticulars  of  the  breaches  complained  of  oulars.    *          ^ 

in  the  said  action ;  and  the  defendant,  [Id  &  16  Vict.  c.  83  was  repealed  by 

on  pleading  thereto,  shall  deUver  with  46  &  47  Vict  o.  fi7,  by  a.  29  of  which 

his  pleas,     "^^    *    particulars  of   any  in  an  action  for   infringement  of  a 

objections  on  which  he  means  to  rely  at  patent  the  defendant  is  required  to 

the  trial  in  support  of  the  pleas    ^*    *'^    ;  state  in  his  particulars  on  what  grounds 

and  at  the  thai    <"    ^i"    no  evidence  he  disputes  the  validity  of  the  patent, 

shall  be  allowed  to  be  given  iu  support  '*  and  if  one  of  those  grounds  is  want  of 

of  any  aLeged  infringement  or  of  any  novelty,  must  state  the  time  and  plaoe 

objection   impeaching  the  validity  of  of   the  previous  publication  or  UBer 

such  letters  patent  which  shall  not  be  alleged   by   him  '*   (see   Patents  and 

contained  in  the  particulars  delivered  Designs  Act,   1907,  s.  98  (1)  (6)  and 

as  aforesaid  :  Provided   always,    that  Sched.  11.,  Part  IL).— J.  G.  P.] 
the  place  or  places  at  or   in   which 
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of  manufacture  is  stated  by  the  plaintiff  himself  in  the  particulars  Paluer 
of  breaches,  it  sufficiently  conforms  to  the  41st  section  of  the  coopbb. 
statute,  to  entitle  the  defendants  to  give  the  evidence  relied  upon. 

(Parke,  B.  :  The  section  provides  that  "  the  place  or  places  at  or 
in  which  and  in  what  manner  the  invention  is  alleged  to  have  been 
used  or  published  prior  to  the  date  of  the  letters  patent  shall  be 
stated  in  such  particulars ; "  that  is  to  say,  in  the  defendant's 
particulars  of  objections.  The  plaintiff's  particulars  allege  a  user 
after  the  date  of  the  patent.  The  defendant's  particulars  ought  to 
give  the  plaintiff  such  information  as  will  enable  him  to  make  the 
necessary  inquiries  at  the  places  named.  My  brother  Alderson 
thinks  that  the  statement,  that  the  candles  were  made  by  Messrs. 
Palmer  &  Co.,  of  London,  is  not  sufficient.  The  Legislature,  in 
endeavouring,  by  this  Act,  to  get  rid  of  certain  technical  objections, 
have  created  other  difficulties. 

Alderson,  B.  :  I  think  that  the  present  residence  of  the  parties 
who  have  been  the  users  of  the  invention  ought  to  be  stated, 
as  otherwise  the  plamtiff  would  not  know  where  to  go  for  his 
♦evidence.)  [  ♦237  ] 

It  may  be  questionable  whether  the  41st  section  prohibits  the 
admission  of  previous  user  where  the  particulars  of  objections  omit 
the  mention  of  the  place  at  which,  or  the  manner  in  which,  the 
invention  was  used  before  the  date  of  the  patent.  There  is  a 
distinction  between  an  objection  to  the  particulars  and  to  the 
admissibility  of  the  evidence  at  the  trial.  If  the  particulars  are 
defective,  the  opposite  party  may  obtain  further  and  better 
particulars,  as  has  been  done  in  this  case. 

(Parke,  B.  :  Unless  the  particulars  contain  these  requisites,  the 
evidence  is  clearly  inadmissible.) 

Sir  F.  Thesiger  (with  whom  were  M.  Smith  and  G.  Chance)  in 
support  of  the  rule : 

(Parke,  B.  :  The  defendants  have  succeeded  upon  certain  issues, 
which  are  not  affected  by  the  admission  of  the  evidence  objected  to ; 
and  the  practice  in  such  case  is,  that  the  Court  will  not  make  the 
rule  absolute  for  a  new  trial,  if  the  defendant  consents  to  give  up 
that  particular  issue :  Htighea  v.  Hughes  {}).) 

(1)  15M.  &W.  701. 
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Palmsb  In  that  case  there  was  no  reservation  of  leave  to  move  to  enter 
CoopKB.  *^®  verdict,  which  may  perhaps  warrant  the  Court  in  drawing  a 
distinction  between  it  and  the  present ;  and  moreover,  the  motion, 
through  inadvertency,  was  not  made  in  the  alternative,  to  enter  the 
verdict  or  for  a  new  trial.  (He  was  then  stopped  upon  the  main 
point.) 

Pollock,  C.  B.  : 

We  think  that  the  evidence  ought  not  to  have  been  admitted. 

Pabkb,  B.  : 

The  41st  section  peremptorily  requires  that  the  particulars  of 
objection  should  state  where  the  invention  was  used,  and  in  what 
manner  it  was  used  and  published  before  the  date  of  the  patent. 
It  may  be  advisable  for  the  future,  that  the  defendant  should  state 
in  his  particulars  that  Messrs.  A.  B.  at  London,  instead  of  Messrs. 
A.  B.  of  London  only,  used  the  invention. 

[  238  ]       Alderson,  B.  : 

There  is  no  statement  whatever  of  the  place  in  these  particulars, 
although  in  one  of  them  the  parties  are  named  and  the  manner  in 
which  the  invention  had  been  used. 

Platt,  B.,  concurred. 

The  case  then  stood  over,  and  the  rule  was  afterwards  made 

absolute  by  consent. 

Ride  absolute  accordingly. 


1853.  HALL  V.  SCOTSON. 

^  !!!!!*•  (9  Ex.  288—241 ;  S.  C.  23  L.  J.  Ex.  85.) 

[Obsolete  Practice.] 


1853.  EMERY     .   WEBSTER. 

-^^-  (9  Ex.  242-247 ;  S.  C.  23  L.  J.  Ex.  9 ;  22  L.  T.  0.  S.  78.) 

[  242  ]  In  an  action  for  the  breach  of  contract  to  employ  the  plaintiff  as  an  actor 

for  three  years,  at  a  weekly  salary  of  8/.,  the  declaration  claimed  general 
damages  for  the  wrongful  dismissal ;  but  the  plaintiff,  in  his  particulars  of 
demand,  merely  claimed  32/.  for  four  weeks'  salary.  The  defendant  paid  32/. 
into  Court,  and  the  plaintiff's  attorney,  under  the  mistaken  impression  and 
belief  that  the  plaintiff  was  entitled  under  that  form  of  declaration  to 
recover  for  four  weeks*  salary  only,  took  the  money  out  of  Court,  and  gave 
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notice  of  taxation  of  cost?,  which  were  accordingly  taxed  and  paid.    But        Emery 

within  a  few  days  afterwai-ds,  the  plaintifTs  attorney,  having  discovered  r. 

his  mistake,  obtained  a  Judge's  order  to  set  aside  the  replication  and  all     Wbbstbr, 

subsequent  proceedings,  with  leave  to  the  plaintiff,  upon  refunding  the 

money  so  paid,  and  the  costs,  to  amend  his.  declaration  and  particulars  of 

demand,  with  liberty  to  the  defendant  to  plead  de  novo.    It  was  deposed  at 

the  time  of  the  application,  that  the  money  had  been  taken  out  of  Court 

wholly  under  a  mistake ;  and  it  also  appeared  that  the  plaintiff,  a  short 

time  previously,  had  been  offered   100/.  by  the  defendant  to  settle  the 

disputed  claim :  Held,  that,  under  the  circumstances,  the  order  was  rightly 

made. 

In  this  case,  an  order  had  been  made  by  Parke,  B.,  on  the  6th 
of  Jnne  last,  setting  aside  the  replication  and  all  subsequent  pro- 
ceedings on  payment  of  costs,  the  plaintifif  to  repay  all  the  money 
taken  by  him  out  of  Court,  and  the  costs  paid,  and  to  be  at  liberty 
to  amend  his  declaration  and  particulars  of  demand,  and  the 
defendant  to  be  at  liberty  to  plead  de  novo. 

It  appeared  by  the  affidavits,  that  the  defendant,  who  was  the 
lessee  of  the  Adelphi  and  Haymarket  Theatres,  had  engaged  the 
services  of  the  plaintiff  as  an  actor,  under  a  written  agreement,  to 
perform  during  the  years  1851,  1852,  and  1858,  at  the  weekly 
salary  of  6i.,  7L,  and  8i.,  in  each  year  respectively  ;  and  that,  in  the 
present  year,  the  plaintiff  brought  an  action  against  the  defendant 
for  having  broken  his  contract,  by  wrongfully  dismissing  him.  On 
the  13th  of  May  the  declaration  was  delivered.  The  declaration 
in  substance  stated,  that  the  defendant  was  possessed  of  the  Adelphi 
and  Haymarket  Theatres,  and  that,  by  agreement,  the  defendant 
engaged  the  plaintiff  to  perform  at  the  above-mentioned  theatres 
during  the  years  1851, 1852,  and  1858,  at  the  salaries  of  6/.,  71.,  and 
81  per  week  in  each  year  respectively ;  that  the  plaintiff,  in  pur- 
suance of  the  said  agreement,  entered  upon  his  engagement ;  but 
that  the  defendant,  on  the  26th  of  March,  1858,  wrongfully,  and 
without  any  cause,  dismissed  the  plaintiff,  and  refused  to  permit  hioi 
to  conitiiuie  to  perform  for  the  ^remainder  of  the  season,  or  to  pay  [  •ziS  [ 
him  the  aiSkii  salary  upon  the  said  terms,  and  which  since  the  day 
and  year  last  aforesaid  had  become  due  to  the  plaintiff  according  to 
the  agreement ;  and  the  plaintiff  claims  the  sum  of  1002.  The 
plaintiff,  by  his  particulars  of  demand,  which  were  delivered  with 
the  declaration,  claimed  32Z.  for  four  weeks'  salary.  On  the  21st 
of  May,  the  defendant  paid  the  sum  of  82Z.  into  Court,  in  full 
satisfaction  and  dischai*ge  of  the  plaintiff's  claim.  On  the  24th,  the 
plaintiff  replied  by  taking  the  amount  out  of  Court,  and  he  prayed 
judgment  for  his  costs,  and  notice  of  the  taxation  of  costs  was 
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EiiEBT       served ;  and  on  the  26th,  the  costs  were  taxed  and  paid.    On  the 
Websteb.     ^^^  ^^  June,  a  summons  was  taken  out  on  the  part  of  the  plaintiff, 
calling  on  the  defendant  to  show  cause  why  the  plaintiff  should  not 
be  at  liberty,  upon  refunding  the  amount  of  the  money  taken  out 
of  Court,  and  the  costs,  to  amend  the  pleadings  by  withdrawing  the 
replication,  and  by  amending  the  declaration  and  the  particulars 
of  demand  in  conformity  therewith,  by  increasing  the  claim  in  the 
declaration  to  the  sum  of  400Z.    In  support  of  the  application  it 
was  stated,  that  the  plaintiff's  attorney  had,  in  taking  the  money 
out  of  Court,  acted  upon  the  mistaken  impression  and  belief,  that 
the  action  was  brought  to  recover  fom*  weeks*  salary  only,  and  that 
he  had  accepted  the  money  paid  into  Court  by  the  defendant  solely 
upon  that  supposition ;  but  that  he  had  since  learnt  that,  under 
such  form  of  declaration,  the  plaintiff  might  recover  all  the  damages 
occasioned  by  reason  of  the  plaintiff's  wrongful  dismissal  by  the 
defendant ;  and  moreover,  that  the  sum  of  lOOZ.  had  been  offered 
to  the  plaintiff  a  short  time  previously  in  satisfaction  of  his  claim, 
which  he  had  refused.     Upon  this  state  of  facts,  the  preceding 
order  had  been  made. 

Bramwell,  in  last  Trinity  Term,  obtained  a  rule,  calling  on  the 
plaintiff  to  show  cause  why  this  order  should  not  be  rescinded. 

[  244  ]  Hawkins  showed  cause : 

The  power  of  the  learned  Judge  to  make  the  order  cannot  be 
disputed ;  and  the  Court,  in  granting  the  rule,  expressed  an  opinion 
to  that  effect.  The  only  question  therefore  is,  whether  the  order 
was  made  in  the  exercise  of  a  sound  discretion.  It  clearly  appears 
that  the  plaintiff's  attorney  acted  upon  a  mistaken  notion  as  to 
the  effect  of  this  form  of  declaration;  for  he  imagined  that  the 
plaintiff's  claim  was  confined  by  it,  as  it  was,, by  the  particulars  of 
demand,  to  the  claim  of  four  weeks'  salary  only ;  and  that  the 
declaration  had  no  reference  to  prospective  damages.  The  plain- 
tiff's application  for  the  purpose  of  rectifying  that  mistake  was 
promptly  made,  and  the  justice  of  the  case  was  met  by  placing  the 
parties  in  statu  qiu),  the  plaintiff  paying  all  the  expenses  occasioned 
by  the  blunder.     (He  was  then  stopped  by  the  Court.) 

Bramwell  and  Wordsworth  in  support  of  the  rule  : 

These  parties  entered  into  a  bargain,  by  which  the  plaintiff 
agreed  to  take  the  sum  of  822.  in  satisfaction  of  his  claim,  and  the 
plaintiff  now  seeks  to  re-open  the  whole  transaction,  on  the  ground 
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perhaps  that  he  might  have  made  a  bargain  which  would  have       Embby 
been  more  advantageous  to  himself.     If,  before  the  commencement     wbbbtbb. 
of  the  suit,  the  plaintiff  had  agreed  to  take  a  certain  sum  in  satis- 
faction of  all  demands,  and  the  defendant  had  paid  it,  the  Court 
would  not  have  interfered. 

(Alderson,  B.  :  There  was  no  such  bargain  here.  If  the  plaintiff 
had  said  *'  I  will  take  82{.  in  satisfaction  of  all  demands,"  the  case 
would  have  been  different.  The  money  was  taken  out  of  Court  by 
mistake,  and  the  question  is,  whether  my  brother  Parke's  order 
correcting  that  error  is  not  right. 

Pollock,  C.  6. :  We  all  think  that  there  was  not  a  concord  of 
two  minds  upon  the  matter,  and  consequently  that  there  was  no 
agreement). 

The  Court  cannot  take  notice  of  what  may  have  been  passing  in 

the  mind  of  one  of  two  parties  in  entering  *into  a  particular       [  ♦245  ] 

arrangement.    When  a  legal  agreement  is  concluded,  it  is  binding 

ui>on  all  the  parties  to  it.     The  terms  of  the  bargain  here  were 

distinct;  and  the  fact  that  the  plaintiff  might  have  settled  the 

action  upon  better  terms  does  not  entitle  him  to  set  aside  that 

agreement. 

(Platt,  B.  :  Suppose  a  defendant  were  [to  plead  a  defence  by 
mistake,  would  not  the  Court  allow  him  to  withdraw  it  ?) 

Where  there  has  been  an  error  in  the  proceedings,  the  Court  would 
give  the  party  making  the  error  leave  to  correct  it. 

It  was  further  contended  that  the  learned  Judge  had  not 
jurisdiction  to  make  the  order. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  There  is 
no  ground  for  saying  that  there  was  any  agreement  between,  the 
parties  at  all.  A  certain  course  of  proceeding  was  adopted,  accord- 
ing to  the  rules  of  the  Court,  which  was  followed  by  the  result  of 
judgment  being  obtained  for  a  sum  less  in  amount  than  that  which 
the  plaintiff  meant  from  the  first  to  demand,  and  for  which  he 
intended  to  proceed,  the  costs  being  thereupon  taxed  and  paid. 
Shortly  afterwards,  the  plaintiff,  hearing  perhaps  of  a  deciuion  in 
the  House  of  Lords,  according  to  which,  after  such  a  course  as 
the  one  he  had  adopted,  he  would  be  precluded  from  proceeding 
for  the  ulterior  damages  to  which  he  was  fairly  entitled,  applied 

44—2 
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Embbt  to  the  learned  Judge  to  set  aside  the  proceedings ;  and  at  the  same 
Wkmter.  ti^®  ^®  offered  to  pay  all  the  costs,  for  permission  to  retrace  his 
steps  and  to  be  placed  in  his  original  position ;  making  out  that 
the  money  had  been  accepted  in  satisfaction  of  the  amount  claimed 
in  the  declaration  by  reason  of  a  mistake  and  blunder.  Under 
these  circumstances  the  learned  Judge  made  the  order;  and  we 
think  that  the  order  was  rightly  made.  At  the  time  the  rule  nisi 
'was  moved  for,  the  Court  expressed  an  opinion  that  the  learned 
Judge  had  jurisdiction  to  make  the  order;  and,  although  Mr. 
I  *2-i6  ]  Wordawoi'th  now  contends  *that  he  had  not,  it  is  unnecessary  to 
expend  time  in  giving  any  reason  for  that  which  has  been  already 
disposed  of ;  for  the  only  ground  upon  which  the  rule  was  granted 
was,  whether  my  brother  Parke  had  exercised  a  sound  discretion 
in  the  matter;  and  I  am  of  opinion  that  he  has.  Many  cases 
might  be  put  in  which  the  Court  would  interfere.  A  case  occurred, 
which  I  cannot  find  at  this  moment,  where  the  plaintiff  was  the 
holder  of  a  bill  of  exchange  accepted  by  the  defendant ;  and  pend- 
ing an  arrangement  for  the  settlement  of  the  bill,  and  just  before 
the  money  was  about  to  be  paid,  the  bill  was  delivered  to  the 
defendant's  attorney,  cancelled,  by  mistake,  and  the  Court  ordered 
the  bill  to  be  delivered  back  again  to  the  plaintiff.  As  a  general 
rule,  in  matters  connected  with  the  administration  of  justice, 
where  a  mistake  is  discovered  before  any  further  step  is  taken,  the 
Court  interferes  to  cure  the  mistake,  taking  care  that  the  opposite 
party  shall  not  be  put  to  any  expense  in  consequence  of  the 
application  to  correct  the  error.  In  the  present  case  the  applica- 
tion was  made  within  a  reasonable  time :  and  as  this  is  a  fruitless 
attempt  to  set  aside  a  Judge's  order,  the  rule  will  follow  the  ordinary 
course,  and  must  be  discharged  with  costs. 

Alderson,  B.  : 

I  quite  agree  that  my  brother  Parke  rightly  exercised  a  sound 
discretion  in  making  this  order.  The  Court  frequently  goes  much 
further  than  it  does  in  this  case,  as,  for  instance,  where  it  allows  a 
plaintiff  to  amend  the  writ  and  declaration,  to  prevent  the  operation 
of  the  Statute  of  Limitations.  According  to  the  argument  of  one 
of  the  learned  counsel,  a  defendant,  who  has  obtained  an  advantage 
of  that  kind,  ought  to  retain  it. 

Platt,  B.  : 

It  is  not  possible  to  differ  this  case  from  that  which  my  brother 
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Alderson  has    put.      The  plaintiff's    attorney    was    under    the       Emery 

impression  that  his  client  claimed   *onIy  four  weeks*   salary  in     webstbr. 

the  present  action,  and  the  particulars  of  demand  were  evidently      [  ^247  ] 

drawn  under  that  impression;   and  he  took  the  money  out  of 

Court,  thinking  that  the  plaintiff  could  not  recover  more  than 

what  was  comprehended  in  the  particulars  of  demand.    Immediately 

he  found  out  his  mistake,  he  applied  to  have  it  remedied.    There 

is  no  doubt  about  the  power  of  a  learned  Judge  to  make  the  order, 

for  matters  of  this  kind  occur  daily  at  Chambers.    That  point  is 

perfectly  clear. 

Rule  discharged^  with  co^ts  (1). 


HALL  r.   GREEN.  }«s3. 

(9  Ex.  247—253;  S.  C.  2  C.  L.  E.  427 ;  23  L.  J.  M.  C.  15;  22  L.  T.  0.  S.  122.)  

By  the  Disorderly  Houses  Act,  1751  (25  Geo.  IL  c.  36),  s.  2  (2).  every  person        ^247  ] 
'*  keeping  any  house,  room,  garden,  or  other  place  kept  for  public  dancing, 
music,  or  other  public  entertainment  of  the  like  kind,  in  the  cities  of  London 
and  Westminster,  or  within  twenty  miles  thereof,"  without  a  license  from 
the  Quarter  Sessions,  is  subject  to  a  penalty  of  100/. 

Quctre^  whether  the  case  is  within  the  statute  where  such  entertainment 
as  that  mentioned  therein  is  not  the  primary  but  merely  the  secondary 
object  for  which  the  place  is  kept  open  to  the  public,  as,  for  instance, 
where  a  supper  and  refreshment  room  is  open  to  the  public,  in  which 
musical  entertainments  are  ^constantly  given,  no  charge  being  made 
for  admission  only,  but  where  persons  may  obtain  refreshment  upon 
payment  for  what  they  may  be  pleased  to  order  (3). 

It  is  an  invariable  rule  of  practice,  that  a  rule  nisi  for  a  new  trial  is  not 
granted  on  the  ground  of  the  verdict  being  against  the  evidence  in  an 
action  on  a  penal  statute,  where  the  defendant  has  obtained  the  verdict. 

This  ^as  an  action  of  debt,  to  recover  from  the  defendant  a 
penalty  of  100/.  under  the  stat.  25  Geo.  IL  c.  86,  for  keeping  a 
room  for  public  music  and  other  public  entertainments,  without  a 
license  from  the  Quarter  Sessions.  The  defendant  pleaded  nil  debet^ 
upon  which  issue  was  joined. 

At  the  trial,  before  Piatt,  £.,  at  the  Middlesex  sittings  in  the 
present  Term,  it  appeared  that  the  defendant  was  the  proprietor 
of  an  hotel  in  Covent  Garden,  and  that  a  large  room  in  the  hotel, 
capable  of  holding  from  two  to  three  hundred  persons,  was  open 

(1)  See  Webster  v.  Emery  (Ex.  Ch.),  Under  that  Act  the  County  Council 
10  Ex.  901 .  becomes  the  licensing  authority. — F.  P. 

(2)  Eep.  as  to  Middlesex  by  the  (3)  See  lief/,  v.  Tucker  (1877)  2 
Music  and  Dancing  Licences  (Middle-  Q.  B.  D.  417,  46  L.  J.  M.  C.  197.— 
sex)  Act,  1894  (57  &  58  Vict.  c.  15).  J.  G.  P. 
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Hall  to  the  public  every  evening  in  the  week,  Sunday  excepted,  from 
Gbebv.  eight  o'clock  to  midnight.  Tables  were  spread  for  refreshments, 
at  which  persons  were  supplied  with  suppers,  including  wine  and 
spirits.  At  the  upper  end  of  the  room  there  was  a  raised  platform, 
[  ^248  ]  on  which  there  was  a  pianoforte,  and  songs  were  *sung  and  other 
musical  performances  took  place  every  evening.  The  musical 
performers  were  paid  for  their  services,  and  advertisements  were 
issued  containing  descriptions  of  the  musical  performances.  No 
money  was  taken  at  the  doors,  but  parties  paid  for  such  refresh- 
ments as  they  might  choose  to  order  in  the  room.  No  objection 
was  raised  to  the  respectability  of  the  company  frequenting  the 
room.  The  defendant  had  not  obtained  any  license  for  music  and 
singing.  The  learned  Judge  told  the  jury  that  they  were  to  say 
whether  the  room  was  kept  for  the  principal  purpose  of  supplying 
refreshments,  and  it  music  and  singing  were  incidental  only 
thereto;  but  at  the  conclusion  of  his  summing  up  he  told  them 
that  it  might  be  convenient  that  they  should  say  whether  the 
object  for  which  the  room  was  kept  open  was  to  supply  suppers 
and  refreshment  and  for  the  ordinary  purposes  of  an  hotel,  or  for 
music  and  singing,  or  for  both ;  and  the  jury  found  that  it  was 
kept  open  for  the  former  purpose  only,  and  not  for  music  and 
singing ;  and  they  returned  a  verdict  for  the  defendant. 

M.  Chambers  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  and  also  of  the  verdict  being 
against  evidence : 

The  jury  were  misinstructed  as  to  the  true  meaning  of  the  2nd  sec- 
tion of  the  25  Geo.  II.  c.  36.  [He  argued  that  if  music  or  other  public 
entertainment  of  the  like  kind  was  one  of  the  purposes  for  which 
a  room  or  other  place  was  kept  open  to  the  public,  although  such 
entertainment  was  merely  collateral  to  the  main  object  for  which 
the  place  was  kept  open,  a  license  from  the  Quarter  Sessions  was 
required;  and  in  the  absence  of  that  license,  the  party  keeping 
the  place  was  liable  to  the  penalty  mentioned  in  the  Act,  and  cited 
in  support  of  his  contention  Archer  v.  WiUingrice  (i),  Gi-een  v. 
liotheroyd  (2),  Gregoi-y  v.  Tarernor  (3),  and  Bellis  v.  Beal  (4).] 

[  250  ]  (Parke,  B.  :  My  brother  Platt  reports  to  us,  that  he  distinctly 

put  the  question  to  the  jury,  whether  this  room  was  used  for  the 
purpose  of  musical  entertainments,  and  that  they  expressly  found 

(1)  6  E.  B.  861  (4  Ksp.  186).  (3)  6  Car.  &  P.  280. 

(2)  33  B.  B.  686  (3  Car.  &  P.  472).  (4)  2  Esp.  592. 
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that  it  was  not ;  therefore,  even  upon  the  plaintiff's  view  of  the        hall 
proper  construction  of  the  statute,  there  has  been  no  misdirection  :       gbben. 
and  further,  as  this  is  a  penal  action,  there  can  be  no  rule  by 
reason  of  the  verdict  being  against  evidence.    There  is  a  very  old 
decision  *to  that  effect  (i).) 

It  is  submitted  that  the  erroneous  part  of  the  direction  to  the  jury 
affected  the  verdict. 

Pabke,  B.  : 

I  am  of  opinion  that  there  ought  to  be  no  rule.  It  is  perfectly 
well  settled,  that  a  rule  nisi  for  a  new  trial  is  never  granted  on 
the  ground  of  the  verdict  being  against  evidence,  in  penal  actions. 
That  rule  of  practice  was  established  long  ago,  and  there  is  no 
reason  why  we  should  now  deviate  from  it.  With  respect  to  the  ruling 
of  the  learned  Judge,  my  present  impression  is,  if  the  jury  had 
been  merely  instructed,  that  if  they  should  be  of  opinion  that  the 
principal  object  for  which  the  place  was  kept  open  was  to  supply 
refreshments,  the  musical  entertainment  being  onYy  accessory 
thereto,  then  the  case  would  not  fall  within  the  meaning  of  the 
Act  of  Parliament :  according  to  the  authorities  cited,  that  ruling 
would  not  have  been  correct.  If  there  be  musical  entertainment 
regularly  carried  on  in  a  house  to  which  the  public  have  admittance, 
my  present  opinion  is,  that  such  a  place  is  within  the  Act  of 
Parliament,  although  the  place  be  used  principally  for  the  purpose 
of  supplying  meat,  drink,  and  so  forth,  and  the  musical  entertain- 
ment is  merely  collateral  to  that  purpose.  And  if  the  case  had 
been  rested  upon  that  part  of  the  ruling  alone,  I  think  there  ought 
to  have  been  a  rule  nisi  on  the  ground  of  misdirection.  But  it 
appears  from  the  report  of  my  brother  Platt,  that,  at  the  con- 
clusion of  his  summing  up  to  the  jury,  in  order  to  avoid  any  doubt 
upon  the  matter,  he  pointedly  and  distinctly  asked  them  whether 
in  their  opinion  the  room  was  used  for  both  purposes ;  and  that 
they  replied  that  they  were  of  opinion  it  was  kept  for  a  refreshment 
room  only,  and  not  for  music.  That  finding  appears  to  me  to 
*be  against  the  evidence,  but,  according  to  the  rule  of  practice  I  [  *262  ] 
have  mentioned,  that  simple  circumstance  does  not  afford  any 
ground  for  a  rule  for  a  new  trial. 

(1)  In  Brook  v.  Middleton,  10  East,  laid  down  for  fifty  yean  past,  not  to 

269,  the  CoUBT  referred  to  the  case  of  grant  new  trials  in  actions  on  penal 

FwinereauY. , 3  Wils. 59,  "where  la^s,  where  the  verdict  was  for  the 

the  CouBX  said  that  the  rvile  had  been  defendant/' 
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Hall        Aldebson,  B.  : 

Gbbkk.  I  am  of  the  same  opinion.    It  may  be  taken  that  the  jury  were 

told  to  consider,  first,  whether  the  place  was  kept  open  for  the 
purpose  of  musical  entertainment;  and,  secondly,  if  they  were 
satisfied  of  that,  whether  musical  entertainment  was  the  principal 
object  for  which  the  place  was  kept  open  to  the  public,  or  the 
accessory  only.  And  the  jury,  having  given  an  opinion  in  favour 
of  the  defendant,  were  asked  on  what  ground  they  had  arrived  at 
such  conclusion;  and  they  said  on  the  first,  namely,  that  the 
place  was  not  kept  open  for  the  purpose  of  musical  entertainment 
That  finding  may  be  wrong,  as  against  the  evidence.  But  then  it 
is  a  well-established  rule  of  practice,  that  the  Courts  will  not  set 
aside  a  verdict  in  penal  actions  upon  that  ground  alone.  The  rule 
depends  upon  the  same  principle  as  that  which  prevails  in  trials 
for  felony  and  misdemeanor,  where  a  verdict  of  Not  guilty  has  been 
returned.  There  are,  no  doubt,  some  cases  in  which  the  acquittal 
is  against  the  evidence.  But  the  reason  for  the  rule  is  a  good  one. 
It  is  thought  better  that  a  few  guilty  persons  should  escape,  than 
that  the  same  matter  should  be  tried  over  and  over  again.  I  wish 
to  guard  myself  from  being  thought  to  give  any  opinion  upon  the 
construction  of  the  statute.  I  should  require  to  hear  the  question 
argued,  before  I  could  say  that  the  opinion,  which  so  great  a  man 
as  Lord  Ken  yon  was  had  entertained  upon  the  subject,  was  not 
correct. 

Mabtin,  B.  : 

I  am  of  opinion  that  there  ought  to  be  no  rule.  I  am  not 
satisfied  that  there  was  any  misdirection,  supposing  the  jury  were 
told  that  the  question  for  them  to  consider  was,  whether  the  musical 
entertainment  was  the  primary  or  the  secondary  object  for  which  the 
I  *268  ]  place  was  *kept  open.  I  do  not  mean  to  say  that  I  disagree  with 
the  view  that  my  brother  Parke  takes  of  the  statute,  but  I  think 
the  point  is  extremely  doubtful.  Then  it  is  an  invariable  rule  not 
to  grant  a  new  trial  in  penal  actions  where  the  verdict  is  against 
the  evidence.  And  one  reason  for  that  rule  is  obvious,  viz.  that  a 
fresh  action  may  be  brought.  There  was  a  case  of  Marks  v. 
Benjamin  (i),  upon  this  statute,  tried  before  Lord  Abinger,  in  which 
this  Court  granted  a  new  trial  on  the  ground  of  misdirection. 

Rtile  refused* 
(1)  62  B.  K  839  (5  M.  &  W.  565). 
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SIR  STEPHEN   GLYNNE    v.   ROBERTS.  i85s. 

(9  Ex.  253—255 ;  S.  C.  2  C.  L.  R.  426 ;  23  L.  J.  Ex.  64.)  Not^\. 
[Costs  under  13  &  14  Vict  c  61,  s.  11,  repealed.] 


HILLS  r.   LAMING  and   Others.  isss. 

(9  Ex.  256—260 ;  S.  C.  23  L.  J.  Ex.  60.)  ^orA^. 

By  articles  of  agreement  under  seal,  reciting  that  letters  patent  had  been  [  256  J 
granted  to  the  defendant  for  improvements  in  purifying  gas,  and  that  other 
letters  patent  had  been  granted  to  the  plaintiff  for  an  improved  mode  of 
manufacturing  gas,  and  that  disputes  had  arisen  between  the  parties  as  to 
their  respective  rights  under  the  letters  patent  to  the  use  of  oxide  of  iron 
for  the  purpose  of  purifyiug  gas,  and  that  a  writ  of  $cire  facitu  had  been 
sued  out  by  the  plaintiff  to  repeal  the  letters  patent  granted  to  the  defen- 
dant, and  that  another  patent  for  purifying  coal  gas  by  oxides  of  iron  had 
been  applied  for  by  the  defendant,  and  that  other  letters  patent  had  been 
sued  out  by  the  plaintiff  ;  and  that,  in  order  to  put  an  end  to  the  aforesaid 
differences,  the  parties  had  entered  into  that  agreement ;  the  defendant 
covenanted  with  the  plaintiff,  and  the  plaintiff  agreed,  that  the  defendant 
should  have  the  exclusive  use  of  the  inventions  granted  to  the  plaintiff,  so 
far  as  the  same  related  to  the  purification  of  gas  by  the  hydrated  oxides  of 
iron,  paying  therefor  certain  royalties ;  that  the  plaintiff  should  have  the 
exclusive  use  of  the  inventions  granted  to  the  defendant  so  far  as  the  same 
related  to  the  purification  of  gas  by  anhydrous  oxides  of  iron,  paying  there- 
for cei-tain  royalties ;  that,  for  the  purposes  of  that  agreement,  and  the 
determination  of  the  amount  of  royalties,  it  should  be  assumed  that  the 
defendants  were  entitled  to  the  exclusive  use  of  anhydrous  oxides,  and  the 
plaintiff  entitled  to  the  exclusive  use  of  hydrated  oxides.  The  agreement 
also  provided,  that,  in  case  of  any  breach  of  certain  stipulations,  the  party 
BO  doing  should  pay  to  the  other  a  certain  sum  as  liquidated  damages.  In 
an  action  to  recover  that  sum,  the  defendant  pleaded  that  the  plaintiff's 
patents  were  not  valid,  that  the  inventions  were  not  new,  and  that  the 
plaintiff  was  not  the  first  inventor :  On  demurrer.  Held,  that  the  pleas 
were  bad,  inasmuch  as  the  defendant  was  estopped  by  the  agreement  from 
disputing  the  validity  of  the  patents. 

Covenant  :  The  declaration  stated  that,  by  articles  of  agreement, 
dated  the  27th  of  July,  1852,  and  made  between  the  defendants  of 
the  first  part,  and  the  plaintiff  of  the  second  part,  and  sealed  with 
the  seals  of  the  defendants  and  plaintiff,  after  reciting  (infer  aZta) 
that  letters  patent,  dated  the  4th  of  November,  1847,  had  been 
granted  to  the  defendant  Laming  for  certain  improvements  in 
purifying  coal  gas,  and  the  same  letters  patent  were  then  legally 
vested  in  the  defendants ;  and  that  other  letters  patent,  dated  the 
28th  of  November,  1849,  had  been  granted  to  and  were  then  vested 
in  the  plaintiff  for  an  improved  mode  of  manufacturing  gas ;  and 
that  disputes  and  differences  had  arisen  between  the  said  parties  as 
to  their  respective  rights  under  the  letters  patent  to  the  use  of 
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Hills  oxide  of  iron  for  the  purpose  of  purifying  gas ;  and  that  a  writ  of 
LAMiNCk  scire  Jacia8  had  been  sued  out  by  the  plaintiff  to  repeal  the  letters 
patent  granted  to  Laming ;  and  that  another  patent  for  improve- 
ments in  purifying  coal  gas  by  oxides  of  iron  had  been  applied  for 
by  Laming;  and  that  other  letters  patent,  dated  the  24th  of 
January,  1852,  had  also  been  sued  out  by  the  plaintiff;  and  that, 
in  order  to  put  an  end  to  the  aforesaid  differences,  the  parties  had 
['*257]  ^agreed  to  enter  into  the  said  agreement:  the  defendants  did 
thereby  covenant  with  the  plaintiff,  and  the  plaintiff  did  thereby 
promise  and  agree  with  the  defendants,  that  the  defendants  should' 
from  and  after  the  date  of  the  said  articles  of  agreement,  have  and 
enjoy  full,  free,  and  exclusive  liberty,  liense,  and  authority  to  use 
and  practise  the  two  inventions  so  granted  to  the  plaintiff,  so  far 
only  as  the  same  related  to  the  purification  of  gas  by  hydrated 
oxides  of  iron,  during  all  the  remainder  of  the  terms  granted  by  the 
said  letters  patent,  paying  therefor  certain  rents  or  royalties  as 
thereinafter  mentioned ;  that  the  plaintiff  should,  from  and  after  the 
date  of  the  said  agreement,  have  and  enjoy  full,  free,  and  exclusive 
liberty,  license,  and  authority  to  use  and  practise  the  two  patent 
inventions  so  granted  or  applied  for  by  Laming,  so  far  only  as  the 
same  related  to  the  purification  of  gas  by  anhydrous  oxides  of  iron, 
during  all  the  remainder  of  the  term  granted  by  the  said  letters 
patent,  paying  therefor  such  rents  or  royalties  as  thereinafter 
mentioned.  (Then  followed  covenants  by  the  plaintiff  and  defen- 
dants respectively,  that  they  would  not  permit  other  persons  to 
use  the  inventions.)  That  within  fourteen  days  after  either  of 
the  parties  should  begin  to  use  or  exercise  the  said  inventions  under 
the  licenses  thereinbefore  granted,  he  or  they  should  give  to  the 
other  or  others  of  them  notice  in  writing  of  his  or  their  having  so 
done ;  and  that  the  amount  of  rents  or  royalties  (if  any)  to  be  paid 
by  either  of  the  parties  to  the  other  should  be  determined  by  two 
indifferent  persons,  &c. ;  that,  for  all  the  purposes  of  the  said 
agreement,  and  especially  for  the  determination  of  the  amount  of 
the  rents  or  royalties  to  be  paid  for  the  use  of  the  said  invention  or 
inventions  respectively,  (but  not  thereby  in  any  other  manner 
admitting  the  same  to  be  a  fact),  it  should  be  assumed  that  the 
defendants  were  entitled  to  the  exclusive  use  of  anhydrous  oxides, 
but  not  to  the  use  of  any  hydrated  oxides ;  and  it  should  also  be 
[  *26'<  J  assumed  as  aforesaid,  that,  except  as  aforesaid,  *the  plaintiff  was 
entitled  to  the  exclusive  use  of  hydrated  oxides,  but  not  to  the  use 
of  any  anhydrous  oxides ;  that  if  either  of  the  parties  should  not 
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give  such  notice  after  beginning  to  use  or  exercise  the  inventions,  Hills 
or  should  not  within  fourteen  days  after  the  expiration  of  such  lam'iwg, 
notice  choose  indifferent  persons  to  determine  the  amount  of  the 
rents  or  royalties  Ac,  the  party  failing  to  do  so  should  pay  to  the 
other  3,000/.  as  liquidated  damages.  Breaches,  that  the  defendants 
used  the  patents  under  the  license, }  et  they  did  not  within  fourteen 
days  afterwards  give  notice  thereof  to  the  plaintiff,  nor  pay  the 
royalty  &c. 

Pleas,  (after  setting  out  the  agreement,  the  material  provisions 
of  which  appear  in  the  declaration) :  First,  that  the  alleged  patents 
so  taken  out  or  applied  for  by  the  plaintiff  are  not,  nor  is  either  of 
them,  a  good  and  valid  patent ;  secondly,  that  the  inventions  in  the 
articles  of  agreement  alleged  to  have  vested  in  the  plaintiff,  were 
not  nor  was  either  of  them  new  ;  thirdly,  that  the  plaintiff  was  not 
the  first  inventor  of  the  alleged  inventions. 

Demurrer,  and  joinder  therein. 

Hindmarch  in  support  of  the  demurrer : 

The  defendants  are  estopped  from  setting  up  the  defence  alleged 
in  these  pleas.  There  is  an  express  stipulation,  that,  for  the 
purpose  of  ascertaining  the  amount  of  royalty,  it  is  to  be  assumed 
that  the  plaintiff  is  entitled  to  the  exclusive  use  of  hydrated  oxides. 
That  amounts  to  an  admission  by  the  defendants  that  the  patent  is 
valid  ;  for  unless  it  were,  the  plaintiff  could  have  no  exclusive  use 
of  the  invention. 

(Parke,  B.  :  The  case  is  similar  to  that  of  Bowman  v.  Tayloi*  (i).) 

It  also  falls   within   the  principle  of  the  decision   in   Cutter  v. 
Bower  (2).     ♦     *     * 

The  Court  then  called  on  [  269  ] 

Watson  {Beasley  with  him)  to  support  the  pleas  : 

The  defendants  are  not  estopped  from  disputing  the  operation  of 
the  deed,  though  they  may  be  from  denying  the  fact  of  letters 
patent  having  been  granted  to  the  plaintiff.  The  validity  of  the 
patents  lies  at  the  root  of  the  agreement. 

(Parke,  B.  :  Both  parties  impliedly  undertake  not  to  dispute  the 
matter.) 

There  is  no  recital  in  this  agreement  that  the  plaintiff  was  the  first 
(1)  41  R.  R.  437  (2  Ad.  &  El.  278).  (2)   11  Q.  B.  973. 
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Hills  inventor  of  the  subject-matter  of  the  patents,  as  in  the  case  of 
Lam'ino  Boicman  v.  Taylor ;  but  only  that  disputes  had  arisen  between  the 
[  *260  ]  parties  as  *to  their  rights  under  the  patents  to  the  use  of  oxide  of 
iron  for  purifying  gas.  Haijne  v.  Malthy  (1)  is  an  express  authority 
that  there  is  no  estoppel.  That  was  an  action  for  a  breach  of 
covenant  in  articles  of  agreement,  whereby,  after  reciting  that  the 
plaintiffs  were  the  assignees  of  a  patent  for  a  certain  machine,  the 
plaintiffs  covenanted  with  the  defendant  that  he  should  use  it  during 
a  certain  term ;  in  consideration  of  which  the  defendant  covenanted 
that  he  would  not  during  the  term  use  any  other  machine ;  and  it 
was  held  that  the  defendant  was  not  estopped  from  pleading  in  bar 
that  the  invention  was  not  new,  or  that  the  patentee  was  not  the 
inventor. 

(Parke,  B.  :  That  case  was  cited  in  Bowman  v.  Taylor,  and 
distinguished  on  the  ground  that  the  recital  contained  no  assertion 
of  right  in  the  plaintiffs  except  as  assignees.) 

Per  Curiam  (2) : 

There  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


,858.  Ex   PARTE   M^FEE. 

^^'^'      (In  the  Matter  of  a  Plaint  in  the  Brompton  Court  of 
[  261  ]  Middlesex  betweejj  B.  Hardy  and  W.  Walker.) 

(9  Ex.  261—265  ;  S.  C.  23  L.  J.  Ex.  57.) 

Certain  goods  taken  in  execution  under  a  judgment  in  a  county  court 
were  claimed  by  a  thii*d  jierson,  whereupon  an  interpleader  summons  issued. 
A  rule  of  the  county  courts  requires  the  claimant  in  such  case  to  deliTer  a 
particular  of  his  claim,  in  which  his  address  *' shall  be  fully  set  forth.'* 
The  claimant  deliyered  a  particular  of  his  claim,  in  which  his  address  was 
stated  as  Elizabeth  Street,  Islington,  whereas  it  was  in  fact  Elizabeth 
Terrace,  Islington.  On  the  hearing  of  the  interpleader  claim,  the  county 
court  Judge  decided  that  the  statement  of  the  claimant's  address  was 
insufficient,  and  dismissed  the  claim.  A  writ  of  prohibition  having  issued 
by  order  of  a  Judge  to  stay  the  execution  in  the  original  plaint :  Held, 
first,  that  the  decision  of  the  county  court  Judge  with  respect  to  the 
sufficiency  of  the  statement  of  the  claimant's  address  was  not  oondusiTe, 
but  subject  to  review  by  the  superior  Court  on  motion  for  a  prohibition. 
Secondly,  that  the  statement  of  the  claimant's  address,  though  erro- 
neous, was  not  calculated  to  mislead,  and  was  therefore  sufficient  within 

(1)  3  T.  R.  438.  (2)  roLLocK,   C.    B.,    Parke,    B., 

Alperson,  B.,  and  Platt,  B. 
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ihe  meaning  of  the  rule  of  the  county  court.     Thirdly,  that,  as  that  rule       Ex  parte 
had  beeu  complied  with,  the  count)'  court  Judge  had  no  jurisdiction  to        M*Fkb. 
proceed  with  the  original  plaint,   and    consequently  the  order  for  the 
prohibition  was  correct.     • 

This  was  an  application  to  rescind  an  order  of  Parke,  B.,  under 
which  a  writ  of  prohibition  had  issued.  It  appeared  that  M'Fee 
had  claimed  certain  goods  and  chattels  taken  in  execution  under 
process  issued  out  of  the  Brompton  County  Court  of  Middlesex,  on 
a  judgment  against  the  defendant  in  a  plaint  of  Hardy  v.  Walher, 
The  bailiff  thereupon  obtained  an  interpleader  summons  under  the 
118th  section  of  the  9  &  10  Vict.  c.  95.  The  claimant,  in  pursuance 
of  the  145th  rule  of  Court  (i),  delivered  a  particular  *of  the  goods  [  ♦262  ] 
and  chattels  alleged  to  be  his  property,  and  of  the  grounds  of  his 
claim ;  and  he  therein  described  himself  as  ^^  of  20,  Elizabeth 
Street,  Islington,"  whereas  his  correct  address  was  "  20,  Elizabeth 
Terrace,  Islington."  The  interpleader  summons  came  on  to  he 
heard  on  the  16th  of  June,  and  when  the  claimant's  case  was 
concluded,  the  execution  creditor  objected  that  the  145th  rule  had 
not  been  complied  with,  inasmuch  as  the  address  of  the  claimant 
was  not  correctly  set  forth  in  the  particular  of  his  claim.  The 
county  court  Judge  was  of  that  opinion,  and,  having  refused  an 
application  to  amend,  dismissed  the  claim ;  whereupon  the  bailiff 
retained  possession  of  the  goods  and  chattels  so  seized. 

Upon  an  affidavit  of  the  above  facts,  and  also  stating  that  the 
wrong  address  was  given  by  mistake,  and  not  with  any  intention  to 
mislead,  and  that  it  did  not  in  fact  mislead  the  plaintiff,  and  that 
the  amount  for  which  judgment  was  given  in  the  original  suit  was 
under  20Z.,  by  order  of  Parke,  B.,  a  writ  (2)  of  prohibition  issued, 
directed  to  the  Judge  and  bailiff  of  the  county  court,  prohibiting 
them  from  further  proceeding  ^^  in  the  selling  of  or  levying 
execution  on  the  said  goods  or  chattels  so  seized  and  taken  in 
execution  under  the  said  process  issued  out  of  the  said  Court  in  the  • 
said  action,  or  any  part  thereof." 

Vdall  now  moved  to  rescind  the  order  of  Parke,  B.,  and  quash 
the  writ  of  prohihition : 

There  is  no  ground  for  a  prohibition.      In   general,  wherever 

(1)  The  rule  referred  to  was  one  of  claimant  shall  be  fully  set  forth  in 

the  Hules  of  Practice   made  in   pur-  such   particular."     See  now  County 

suanceof  the  12  &  13  Vict.  c.  101,  s.  12,  Court  Rules,  Order  XXYII.,  r.  5,  to 

It  required   the   claimant  to   deliver  the  same  effect. — J.  G.  P. 

particular  of  his  claim  **  and  the  name  (2)  See  1  Will.  IV.  c.  21. 
and  description  and   address   of  the 
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Ex  parte      prohibitiou  will  lie,  trespass  lies.     But  in  this  case,  the  proceeding 

[  •263 1       ^^  ^^®  *original  suit  could  not  be  the  subject  of  trespass.    It  was 

a  matter  for   the  county  court   Judge*  to    decide,  whether  the 

claimant's   address  was   set  forth  in  the  particular  of  his  claim 

as  required  by  the  l^Sth  rule. 

(Aldbrson,  B.  :  His  decision  is  not  conclusive,  otherwise,  by 
making  a  wrong  decision,  he  would  give  himself  jurisdiction. 

Parke,  B.  :  Thompson  v.  Ingliam  (1)  is  in  point.  There  the  Court 
say  that,  if  a  question  of  title  arises  upon  the  evidence  in  a  plaint 
in  the  county  court,  the  Judge  must  of  necessity  determine  that 
point  in  the  first  instance,  but  the  question  is  nevertheless  open  to 
the  superior  Courts  on  motion  for  a  prohibition.) 

It  is  dififerent  with  a  mere  matter  of  2)ractice,  for  in  that  case  the 
Judge  of  the  Court  must  decide  affirmatively  whether  its  rules  of 
practice  have  been  complied  with.  Suppose  the  question  had  been, 
whether  the  notice  of  claim  was  served  within  the  time  prescribed 
by  the  145th  rule,  is  the  superior  Court  to  review  the  decision  of 
the  Judge  on  that  point  ?  In  liobinson  v.  Lencujluin  (2),  Pollock, 
C.  B.,  obsei-ves,  that  '•  it  would  be  highly  inconvenient  if  the  superior 
Courts  were  to  be  made  courts  of  appeal  for  mere  matters  of  fact." 

(Pollock,  C.  B.  :  Here  a  question  of  jurisdiction  arises  out  of  a 
question  of  fact. 

Alderson,  B.  :  The  Judge  has  decided  that  a  sufficient  statement 
,of  the  claimant's  address  is  insufficient.  It  is  as  if  he  had  said,  ''  I 
decide  against  you  because  you  have  given  a  right  address.") 

The  application  to  amend  was  an  admission  that  the  address  was 

incorrect. 

•  ■      . . 

(Pollock,  C.  B.  :  In  Reg.  v.  Richards  (3),  where  a  comity  court 
Judge,  upon  an  interpleader  summons,  erroneously  decided  against 
a  claimant,  on  the  ground  that  the  notice  of  claim  was  insufficient, 
a  mandamus  was  granted  to  compel  him  to  adjudicate  upon  the 
claim. 

Pabke,  B.  :  Since,  in  such  case,  a  mandamus  would  lie,  a  pro- 
hibition may  be  granted  to  stay  execution  in  the  original  suit.) 

(1)  80  R.  R.  37G  (14  Q.  B.  710).  {li)  86  R.  R,  898  (2  L.  M.  &  1\  203). 

(2)  2  Ex.  333. 
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If  *the  amount  of  the  jadgment  in  that  suit  had  exceeded  20Z.,  the     ^'^P^ 
decision  of  the  Judge  would  have  been  subject  to  an  appeal  undei*       j.  ,^^^  \ 
the   13  &  14  Vict.  c.  61,  s.  14,  and  that  necessarily  supposes  a 
jurisdiction. 

(Parks,  B.  :  Until  the  interpleader  claim  is  determined,  the  Judge 
has  no  jurisdiction  to  go  on  with  the  original  suit.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  there  ought  to  be  no  rule.  The  point  lies  in 
the  smallest  compass.  A  plaint  is  entered  in  the  county  court,  and 
judgment  given  for  the  plaintiff;  and  thereupon  a  writ  of  execution 
issues  against  the  defendant's  goods.  Under  that  writ  certain  goods 
are  taken,  which  are  claimed  by  a  third  person,  who  intei*pleads, 
and  gives  what  seems  to  me  a  sufficient  description  of  his  residence 
within  the  meaning  of  the  rule  referred  to.  The  county  court 
Judge  decides  that  the  description  is  insufficient,  and  thus  refuses  to 
entertain  the  interpleader  suit  upon  a  purely  technical  ground. 
Then  my  brother  Parkb  orders  that  a  writ  of  prohibition  issue 
against  any  proceeding  in  the  original  suit  until  the  interpleader 
suit  has  been  determined.    That  order  is  perfectly  correct. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  If  the  decision  of  a  county  court 
Judge  in  a  case  like  this  were  conclusive,  it  would  be  a  pure  mockery 
of  justice ;  because,  by  deciding  wrong,  he  would  give  himself 
jurisdiction,  when  in  fact  he  bad  none.  In  this  case,  the  Judge 
ought  to  have  heard  and  decided  the  claim  of  interpleader ;  for, 
though  there  was  a  slight  inaccuracy  in  the  statement  of  the 
claimant's  address,  his  name  was  correctly  given,  and  the  notice 
was  one  by  which  nobody  could  have  been  misled.  To  say  that  it 
is  insufficient,  would  be  to  introduce  into  the  practice  of  the  county 
courts  that  strict  technicality  which  they  were  intended  to  abolish. 

Platt,  B.  : 

I  am  of  the  same  opinion.     The  county  *court  Judge  refused  to      |_  •265  ] 
do  justice,  and  a  prohibition  issued  to  prevent  him  from  doing 
injustice. 

Parke,  B.  : 

The  jurisdiction  to  proceed  with  the  execution  in  the  original  suit 
was  taken  away  by  the  claim  constituting  the  interpleader  action, 
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Ex  parte  aud  that  ought  to  have  been  determined.  It  has  been  argued,  that 
*^  the  county  court  Judge  is  the  proper  person  to  decide  whether  the 
rule  of  that  court,  requiring  the  claimant's  name  and  address  to  be 
stated  in  his  notice  of  claim,  has  been  complied  with ;  but  I  am  of 
opinion  that  his  decision  is  not  conclusive.  If,  indeed,  the  rule  had 
in  terms  or  by  necessary  implication  authorised  him  to  determine 
that  question,  his  decision  would  have  been  final,  however  erroneous ; 
but  the  rule  contains  no  provision  of  that  kind.  Then,  if  in  this 
case  the  condition  was  complied  with,  ex  necessitate  the  power  of 
the  Judge  to  proceed  with  the  original  suit  was  at  an  end.  That  is 
a  question  which  we  are  now  to  determine,  for  it  is  clear,  from  the 
case  of  Thompson  v.  Ingham,  that  the  question  cannot  be  conclu- 
sively decided  by  the  county  court  Judge.  Then  does  the  notice 
contain  a  correct  statement  of  the  claimant's  address  ?  I  am  clearly 
of  opinion  that  it  is  sufiScient.  The  only  object  of  the  rule  was  to 
afford  the  execution  creditor  an  opportunity  of  ascertaining  who  the 
claimant  really  was ;  and  in  this  case  the  address  was  one  by  which 
no  person  could  be  misled.  To  hold  otherwise,  would  be  to  create 
the  most  minute  technicality,  which  ought  altogether  to  be  got  rid 
of  in  county  courts.  Since,  therefore,  there  was  a  sufficient  state- 
ment of  the  claimant's  name  and  address,  the  Judge  was  bound  to 
proceed  with  the  interpleader  claim ;  but  having  refused  to  do  so,  a 
writ  of  prohibition  issued  to  prevent  him  from  going  on  with  the 
original  plaint.  After  he  has  decided  the  interpleader,  an  application 
may  be  made  to  set  aside  the  prohibition. 

Rule  refused (\). 

1853^  VINER  V.   HAWKINS. 

^'OV'  25.  (9  Ex.  266—271 ;  S.  C.  23  L.  J.  Ex.  38  ;  22  L.  T.  0.  S.  146.) 

An  insolvent  debtor,  who  was  remanded  under  the  Both  section  of  the 
1  &  2  Vict.  0.  110(2),  having  been  arrested  by  the  creditor  at  whoee  sxiit 
he  was  remanded,  in  order  to  obtain  hir  dj&f^hargo  signed  a  consent  to  a 
June's  order  for  payment  of  a  certain  sum  down  and  the  remainder  of  the 
debt  by  instalments.  He  paid  that  sum  at  the  time  he  signed  the  consent, 
and  vras  discharged  :  Held,  that,  although  the  security  was  invalid,  he 
could  not  recover  back  the  money  so  paid,  since  it  was  paid  voluntarily,  and 
with  full  knowledge  of  the  facts. 

Action  for  money  had  and  received.    Plea,  never  indebted. 
At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  in  the 
present  Term,  it  appeared  that  the  action  was  brought  to  recover 

(1)  See  the  judgment  in  Bunhury  v.  (2)  Eepealed  by  32  &  33  Vict.  c.  83, 

Fiillcry  ante,  p.  623  (9  Ex.  140).  s.  20.— J.  G.  P. 


[266] 


VOL.  xcvi.]  1858.    EX.    9  EX.  266—267.  706 

the  sum  of  161.  paid  by  the  plaintiff  to  the  defendant  under  the       Yihbb 

following  circum  stances :  The  plaintiff,  being  in  custody  under  a     hawkibs 

capias  ad  satisfaciendum,   issued   on  a  judgment  obtained  by  the 

defendant  against  him  as  the  acceptor  of  a  bill  of  exchange  for 

592.  168.,  petitioned  the  Insolvent  Debtors  Court  for  his  discharge 

under  the  1  &  2  Vict.  c.  110.     On  the  7th  of  January,  1858,  the  Court 

adjudged  that  the  plaintiff  be  discharged  from  custody,  and  entitled 

to  the  benefit  of  the  Act  forthwith,  except  as  to  the  debt  due  to  the 

defendant,  and,  as  to  that  debt,  after  he  had  been  in  custody  at  the 

suit  of  the  defendant  for  seven  calendar  months  from  the  date  of 

the  vesting  order.     The  defendant  thereupon  sued  out  a  writ  of 

capias  ad  respondendum  under  the  provisions  of  the  85th  section  of 

the  1  &  2  Vict.  c.  110,  and  the  plaintiff  was  arrested  under  that 

writ  on  the  5th  of  March.    Whilst  the  plaintiff  was  in  custody,  and 

in  order  to  obtain  his  discharge,  he  signed  a  consent  to  the  following 

Judge's  order : 

"  Haivkins  v.  Viner, 

"  Upon  hearing  the  attornies,  &c.,  and  by  consent,  I  do  order 
that  the  plaintiff  shall  be  at  liberty  to  sign  immediate  judgment  for 
63Z.  is.,  the  debt  due  from  the  defendant  to  the  plaintiff,  for  which 
this  action  is  brought,  together  with  QL  Bs.,  agreed  costs,  to  be  paid 
in  manner  following,  that  is  to  say,  181.  is.  down,  and  82.  88.  costs 
on  the  16th  instant,  the  balance  by  monthly  payments  of  5L,  *the  [  *267  ] 
first  payment  of  51.  to  be  made  on  the  9th  of  April  next,  and  all 
further  proceedings  to  be  stayed ;  but  if  default  shall  be  made  in 
payment  of  any  or  either  of  the  instalments,  the  plaintiff  to  be  at 
liberty  to  issue  execution  for  the  amount  due.*' 

At  the  time  the  plaintiff  consented  to  the  above  order,  he  paid  the 
defendant  the  151.  now  sought  to  be  recovered,  and  was  thereupon 
discharged  from  custody. 

It  was  objected,  on  behalf  of  the  defendant,  that  the  action  was 
not  maintainable;  and  the  learned  Judge,  being  of  that  opinion, 
directed  a  verdict  for  the  defendant,  reserving  leave  for  the  plaintiff 
to  move  to  enter  a  verdict  for  the  amount  claimed,  if  the  Court 
should  be  of  opinion  that  the  action  would  lie. 

A  rule  nisi  having  been  obtained  accordingly, 

Knowles  {Massey  Daivson  with  him)  now  showed  cause  : 

The  money  cannot  be  recovered  back,  since  it  was  paid  volun- 
tarily, and  with  full  knowledge  of  the  facts.  There  was  no  duress 
of  imprisonment,  for  the  plaintiff  was  in  lawful  custody  at  the  time 
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YniKB  he  consented  to  the  Judge's  order.  By  the  85th  section  of  the 
HAWKnrs.  'i-  &  ^  Vict.  c.  110,  where  it  is  adjudged  that  a  prisoner  shall  be 
discharged  at  some  future  period,  he  may  he  detained  or  arrested  at 
the  suit  of  any  creditor  with  respect  to  whom  it  shall  have  been  so 
adjudged  until  that  period  arrives.  The  proper  course  in  such  case 
is  to  issue  a  writ  of  detainer  or  capias,  under  the  provisions  of  the 
Uniformity  of  Process  Act,  2  Will.  IV.  c.  89. 

(Parks,  B.  :  In  Tumor  v.  Darnell  (l),  we  held  that  the  eflfect  of 
the  85th  section  of  the  1  &  2  Vict.  c.  110,  was  to  take  a  case  of  this 
description  entirely  out  cf  the  operation  of  the  Act.) 

The  sheriff  would  have  been  bound  to  discharge  the  plaintiff  on  his 
perfecting  special  bail ;  then  why  may  he  not  obtain  his  release  by 
[  *268  ]  paying  the  *debt  ?  There  is  nothing  in  the  language  of  the  statute 
to  prevent  him.  This  is  not  like  the  case  of  an  execution  in  an 
action  upon  a  new  contract  or  security  for  payment  of  the  original 
debt,  which  is  expressly  prohibited  by  the  91st  section.  On  that 
ground,  this  case  is  distinguishable  from  Ashley  v.  KUlick  (2),  which 
was  decided  on  the  language  of  the  then  Insolvent  Act,  7  Geo.  IV. 
c.  57,  s.  61. 

The  GouBT  then  called  on 

Hawkins  to  support  the  rule  : 

It  is  conceded  that  the  defendant  had  a  right  to  arrest  the 
plaintiff,  and  detain  him  until  the  expiration  of  the  seven  months ; 
but  it  is  submitted  that  the  intention  of  the  Legislature  was,  that 
the  additional  term  of  imprisonment  should  operate  as  a  punishment 
for  the  misconduct  of  the  debtor.  It  could  never  have  been  meant 
that  the  detaining  creditor  should  have  an  advantage  over  the  other 
creditors,  by  being  thus  enabled  to  obtain  payment  of  his  debt 
in  full. 

(Parse,  B.  :  The  85th  section  gives  to  the  particular  creditor  the 
power,  if  he  thinks  fit,  of  keeping  the  insolvent  in  custody,  but  he 
need  not  do  so  if  he  is  paid  his  debt.) 

This  money  was  paid  under  a  new  security  for  the  original  debt, 
and  Ashley  v.  Killick(^^)  is  an  express  authority  that  such  a  trans- 
action is  contrary  to  the  policy  of  the  insolvent  law,  and  void. 

(Alderson,  B.  :  The  ISL  was  paid  at  the  time  the  insolvent 
(1)  6  M.&  W.  28.  (2;  5  M.  &  W.  509. 
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consented  to  the  Jadge's  order,  and  that  security  was  given  for  the       Viubb 
remainder  only.)  HAwiI^'8. 

The  case  is  not  distinguishable  from  Ex  parte  HartQ)  where  an 
insolvent,  under  similar  circumstances,  executed  a  warrant  of 
attorney,  and  paid  a  sum  of  money  by  way  of  instalment,  and 
another  sum  for  the  costs  of  preparing  the  warrant  of  attorney,  and 
the  CouBT  ordered  it  to  be  set  aside,  and  the  sums  so  paid  to  be 
refunded. 

(Aldebson,  B.  :  There  the  money  was  paid  under  a  mistaken 
belief  that  the  warrant  *of  attorney  could  be  enforced.)  [  ♦269  ] 

The  cases  of  Ex  parte  Hart  and  Ashley  v.  Killick  were  recognised  in 
Humphries  v.  Smith  (2)  as  distinct  authorities  that  u  security  of  this 
kind  is  invalid. 

Pabke,  B.  : 

The  rule  must  be  discharged.  The  money  sought  to  be  recovered 
back  was  paid  by  the  plaintiff  whilst  he  was  in  lawful  custody  under 
a  writ  of  capias  ad  respondendum  at  the  suit  of  the  defendant ;  and 
I  am  of  opinion  that  such  payment  was  valid  in  law.  The  85th 
section  of  the  1  &  2  Yictc.  110,  authorises  the  creditor  to  deal  with 
the  insolvent  by  issuing  a  writ  of  detainer  or  capias  in  the  same  way 
as  under  the  Uniformity  of  Process  Act  Now,  in  the  case  of  a 
capias  issued  under  that  Act,  the  defendant  would  have  a  right  to 
put  in  special  bail;  so  also,  if  he  paid  the  money,  he  would  be 
entitled  to  be  discharged  from  custody.  But  it  is  urged,  that  the 
Legislature  intended  that  the  insolvent  should  remain  in  actual 
custody  during  the  whole  period  for  which  he  was  remanded,  as  a 
punishment  for  his  misconduct.  If  such  was  the  intention  of  the 
Legislature,  it  certainly  is  not  expressed,  and  I  am  not  aware  of  any 
decision  to  that  effect.  The  creditor  who  is  authorised  to  detain 
the  insolvent  may  not  be  inclined  to  do  so ;  and  even  if  he  had 
issued  a  writ  under  the  Uniformity  of  Process  Act,  and  kept  the 
insolvent  in  custody,  he  might  consent  to  his  discharge  at  any 
period,  whether  his  debt  had  been  satisfied  or  not.  This  is  the  case 
of  a  voluntary  payment  of  money  by  an  insolvent  in  custody  under 
legal  process.  It  is  different  from  the  case  of  a  new  security  given 
by  an  insolvent,  who  would  thereby  make  himself  liable  in  Juturo, 
(1)  2  Bowl.  &  L.  778.  (2)  22  L.  J.  Q.  B.  123. 
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YnrsB  and  such  security  is,  by  the  express  terms  of  the  Act  of  Parliament, 
Hawkiks.  rendered  void.  I  am,  however,  by  no  means  satisfied  that  if  an 
[  •270  ]  insolvent  pays  money  on  such  a  *security  he  is  entitled  to  recover 
it  back.  The  only  authority  on  that  point  is  Ex  parte  Hart  (l),  in 
which  my  brother  Wightman  very  properly  set  aside  the  warrant  of 
attorney,  because  it  was  given  in  violation  of  the  Act ;  and  more- 
over, courts  of  law  exercise  a  peculiar  jurisdiction  over  warrants  of 
attorney ;  but  I  cannot  help  entertaining  some  doubt  whether  that 
part  of  the  decision  of  my  brother  Wightman,  in  which  he  ordered 
the  money  paid  under  the  warrant  of  attorney  to  be  refunded,  is 
correct. 

Alderson,  6. : 

I  am  of  the  same  opinion.  In  the  case  of  Ex  paii^  Hart  the 
money  was  not  paid  voluntarily,  but  by  force  of  a  warrant  of 
attorney  obtained  from  the  defendant  under  such  circumstances 
that  there  is  no  doubt  it  was  properly  set  aside.  But  if  an 
insolvent,  who  is  remanded  at  the  suit  of  a  particular  creditor, 
gives  him  a  promissory  note,  and  without  any  solicitation  pays  a 
portion  of  the  note,  the  sum  so  paid  could  not  be  recovered  back. 

Platt,  B.  : 

I  am  of  the  same  opinion.  It  is  said  that  the  defendant  has  an 
advantage  over  the  other  creditors;  but  when  the  Legislature 
allows  him  to  issue  a  writ  on  mesne  process  against  the  insolvent, 
they  must  undoubtedly  have  meant  that  he  should  obtain  the  fruits 
of  that  process ;  and  how  is  he  to  do  so,  except  by  payment  of  his 
debt  and  costs  ?  I  am  by  no  means  sure  that  the  Legislature  did 
not  intend  to  give  a  preference  to  any  creditor  who  had  been  cheated 
of  his  money,  by  enabling  him  to  recover  it  by  legal  means.  But, 
however  that  may  be,  on  general  grounds  I  think  this  rule  ought  to 
be  discharged,  for  the  money  was  paid  voluntarily,  and  with  a  full 
knowledge  of  the  facts. 

Martin,  B.  : 

[  •STi  ]  I  am  of  the  same  opinion.  Both  in  law  *and  common  sense,  there  is 

a  great  difference  between  the  payment  of  money  and  the  giving  of 
a  security.  Suppose  there  is  an  illegal  contract,  and  a  new  security 
is  given  in  respect  of  it,  the  illegality  follows  the  security,  and  the 
holder  cannot  recover.    But  if  a  person  chooses  to  pay  upon  an 

(1)  2  Dowl.  &  L.  778. 
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illegal  contract,  there  is  an  end  of  it,  and  the  money  so  paid  cannot       Vihib 
be  recovered  back.    If  a  party  to  an  illegal  contract  is  determined     hawkihs. 
on  not  fulfilling  it,  let  him  persist ;  but  if  he  pays  money  under  it, 
he  has  no  right  to  have  that  money  again.    There  are  thousands  of 
transactions  on  which  parties  have  paid  money,  at  the  same  time 
well  knowing  that  the  transactions  could  not  be  enforced  against  , 
them  ;  but  no  one  ever  supposed  that  they  could  recover  back  their 
money.    With  respect  to  the  case  of  Ex  parte  Hart,  it  is  true  that 
the  Courts  exercise  a  jurisdiction  over  warrants  of  attorney  and  the 
money  paid  under  them ;    but  I  am  inclined  to  agree  with  my 
brother  Pabke,  that  it  is  by  no  means  clear  that  the  order  of  my 
brother  Wightman  to  refund  the  money  is  correct. 

Rtile  discharged. 
FLOWERS  V.  WELCH.  ^?''"'- 

Aov,  17. 
(9  Ex.  272—274;  S.  C.  23  L.  J.  Ex.  7.)  

[Obsolete  practice.] 

HOLLAND  V.  VINCENT  (l).  ,,^8«'-. 

(9  Ex.  274—276 ;  S.  C.  2  C.  L.  R.  407  ;  23  L.  J.  Ex.  78;  17  Jur.  1059.)  

[274  1 

of  the  reference  are  not  within  the  "  Directions  to  the  Masters  of  the 
Courts"  of  Hilary  Term,  16  Vict.  (2),  so  as  to  enable  them  to  tax  on  the 
lower  scale. 

This  was  a  rule  calling  on  the  defendant  to  show  cause  why  the 
Master  should  not  review  his  taxation  of  the  plaintiff's  costs  of  the 
reference  in  this  cause. 

The  declaration  was  for  goods  sold,  work  and  labour,  &c.  The 
defendant  pleaded,  except  as  to  40Z.,  parcel,  &c.,  never  indebted, 
payment,  and  set-off;  and,  as  to  that  amount,  a  tender.  Issues 
were  joined  on  the  three  first  pleas ;  and  as  to  the  last,  the  plaintiff 
accepted  the  amount  and  entered  a  iwlle  prosequi.  At  the  trial,  the 
cause  was  referred  to  arbitration  on  the  usual  terms,  the  costs  of 
the  cause  to  abide  the  event,  and  the  costs  of  the  reference  and 
award  to  be  in  the  discretion  of  the  arbitrator.  The  arbitrator 
found  that  VJl.  Is.  6d.  was  due  to  the  plaintiff  above  the  amount 
tendered,  and  he  ordered  the  costs  of  the  reference  and  award  to  be 
paid  by  the  defendant.    The  Master  taxed  the  plaintiff's  costs,  both 

(1)  Approved,  Street  v.  Street  [1900]  (2)  See  now  Order  LXV.  r.  12.— 

2  Q.  B.  67,  36  L.  J.  0.  P.  122.— J.  G.  P.      J.  G.  P. 
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HoLLASD     of  the  cause  and  reference,  on  the  lower  scale  provided  by  the 
ViNCKNT.     "  Du-ections  to  the  Masters  of  the  Courts  "  of  Hilary  Term,  16  Vict., 

where  the  sum  recovered  does  not  amount  to  20L ;  upon  which  the 

present  rule  was  obtained. 

T.  Jones  showed  cause : 

The  costs  of  a  reference,  though  not  expressly  mentioned,  are 
within  the  meaning  of  the  ''Directions  to  the  Masters  of  the 
Courts  "  of  H.  T.,  16  Vict.  The  intention  was  to  reduce  the  scale 
[  *276  ]  of  costs  in  all  cases  *where  the  sum  recovered  was  under  2CM.  The 
"Directions  to  the  Taxing  Officers"  of  E.  T.,  4  Will.  IV.,  state 
that  "  the  foregoing  charges  are  intended  as  examples,"  and  "  in 
other  cases  not  thereby  provided  for,  the  Masters  will  conform  to 
the  rat«  of  charges  hereinbefore  inserted,  or  as  near  thereto  as 
circumstances  will  allow." 

(Pabee,  B.  :  That  means  with  reference  to  other  steps  in  the 
cause.  A  great  number  are  mentioned,  and  if  there  are  others  not 
comprised  in  the  "  Directions,"  the  Masters  are  to  allow  the  same 
rate  of  charges  with  respect  to  them.) 

The  language  is  sufficiently  comprehensive  to  include  the  case  of 
arbitration ;  and,  moreover,  such  a  construction  has  been  put  on 
the  "  Directions  "  of  H.  T.,  4  Will.  IV.  In  Walkn  v.  Smith  (l),  a 
cause  was  referred  to  arbitration,  and  by  the  order  of  reference  the 
party  in  whose  favour  the  award  should  be  made  was  to  be  at 
liberty  to  enter  up  judgment  for  the  sum  awarded,  as  if  a  verdict 
had  been  obtained;  the  arbitrator  having  awarded  a  sum  under 
20Z.,  it  was  held  that  the  costs  must  be  taxed  according  to  the 
reduced  scale. 

(Parke,  B.  :  The  question  in  that  case  was  not  as  to  the  costs  of 
the  reference,  but  as  to  the  costs  of  the  cause.) 

The  decision  goes  to  this  extent,  that  if  there  is  a  recovery  by 
verdict  or  the  award  of  an  arbitrator  of  a  sum  less  than  201.,  the 
costs  must  be  taxed  on  the  lower  scale.  In  Elleman  v.  Williams  (2), 
Coleridge,  J.,  observes,  that  the  remarks  of  Lord  Abinoer,  C.  B., 
and  Parke,  B.,  in  Wallen  v.  Smith,  "  clearly  show  that  the  term 
'  recovery '  is  to  be  taken  in  its  popular,  and  not  its  strict  legal 
sense."     (He  also  referred  to  Ilom  v.  Pocock  (3).) 

(1)  3  M.  &  W.  138.  (3)  2  DowL  N.  S.  948. 

(2)  69  E.  B.  857  (2  Dowl.  &  L.  46). 
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Lush  appeared  in  support  of  the  rule,  but  was  not  called      Holland 


Platt,  B.,  and  Martin,  B.,  concurred. 


Rule  absoliUe. 


V. 


^P0«-  VmOEHT. 

Parke,  B.  : 

None  of  us  have  any  doubt  that  the  '^  Directions  to  the  Masters 
of  the  Courts  "  of  H.  T.,  16  Vict.,  do  *not  apply  to  the  costs  of  a       [  •276  ] 
reference,  but  only  to  the  costs  of  a  cause. 

Alderson,  B.  : 

The  case  of  WaUen  v.  Smith  only  decided  that  a  recovery  on  a 
reference  of  a  cause  was  a  recovery  in  the  cause,  so  as  to  tax  the 
costs  of  the  cause  on  the  lower  scale. 


AUSTIN  V.   LLEWELLYN.  ms. 

(9  Ex.  276—278 ;  S.  C.  23  L,  J.  Ex.  11 ;  2  0.  L.  B.  409.)  ^''^'  ^' 

In  ejectmoDt,  the  plaintiff  proved  that  A.,  being  seised  in  fee  of  the  land  [  276  ] 
in  question,  devised  it  to  the  father  of  the  plaintiff  in  tail  general,  and  died 
in  17^.  The  plaintiff's  father  received  the  rents  and  profits  from  1799  to 
1807.  at  which  time  he  was  succeeded  by  a  person  through  whom  the 
defendant  obtained  possession  :  Held,  that,  under  the  Real  Property  Limita- 
tion Act,  1833  (3  &  4  Will.  IV.  c.  27),  s.  21,  since  the  tenant  in  tail  was 
barred,  the  issue  in  tail  was  also  barred. 

Ejectment  under  the  Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76,  to  recover  possession  of  certain  land  and  premises 
called  "Angeltown  Farm,"  in  the  county  of  Glamorgan.  The 
defence  was  for  all  the  land  and  premises  mentioned  in  the  writ. 

At  the  trial,  before  Flatt,  B.,  at  the  last  Glamorganshire  Assizes, 
the  evidence  on  the  part  of  the  plaintiff  was,  that  John  Austin, 
being  seised  in  fee  of  the  farm  in  question,  by  his  will,  dated  1798, 
devised  the  same  to  his  son  Thomas,  in  tail  general.  The  testator 
died  in  1799 ;  and  upon  his  death  his  son  Thomas  took  possession 
of  the  farm,  and  received  the  rents  and  profits  thereof  up  to  the 
year  1807.  He  died  in  1850,  leaving  the  plaintiff,  who  was  his  son 
and  heir-at-law,  him  surviving.  There  was  no  evidence  of  any 
receipt  of  the  rents  or  profits  by  Thomas  after  the  year  1807 ;  and 
it  appeared  that  at  that  time  he  was  succeeded  in  the  possession  of 
the  farm  by  one  Parry,  through  whom  the  defendant  came  into 
possession.  It  was  objected,  on  behalf  of  the  defendant,  that,  under 
the  8  &  4  Will.  IV.  c.  27,  inasmuch  as  the  tenant  in  tail  was  barred  by 
reason  *of  his  having  discontinued  possession  for  more  than  twenty       [  *277  ] 
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AuBTiK      years,  the  heir  in  tail  was  also  barred.    The  learned  Judge  was  of 
Llbwblltk.  ^^^^  opiiiion,  and  nonsuited  the  plaintiflF,  reserving  leave  for  him  to 
move  to  enter  a  verdict  if  the  Court  should  be  of  opinion  that  he  was 
entitled  to  recover. 

Byerley  Thomson  now  moved  accordingly  : 

The  right  of  the  plaintiff  as  heir  in  tail  was  not  barred.  In  Doe 
d.  Smith  V.  Pike  (1),  it  was  held,  that  a  receipt  of  rent  by  the  defen- 
dant for  twenty  years  daring  the  life  of  an  ancestor  in  tail,  who 
had  had  seisin,  and  for  seven  years  after  his  death,  was  no  bar  to 
an  ejectment  by  the  heir  in  tail,  and  that  he  was  not  bound  to  rebut 
the  presumption  arising  from  such  possession,  by  showing  that  ihe 
ancestor  had  not  conveyed  by  fine  and  recovery. 

(Parkb,  B.  :  That  case  was  decided  before  the  8  &  4  Will.  IV. 
c.  27.  There  the  title  of  the  lessor  of  the  plaintiff  commenced  at 
the  death  of  his  father;  in  the  present  case,  the  heir  in  tail  is 
barred  by  the  laches  of  his  ancestor.) 

The  effect  of  the  2nd,  8rd,  and  21st  sections  of  the  8  &  4  Will.  lY. 
c.  27,  was  fully  considered  in  the  case  of  Cannon  v.  Rimington  (2), 
where  a  tenant  in  tail,  in  1798,  made  a  feoffment  of  the  lands 
entailed,  and  received  none  of  the  profits  of  the  lands  up  to  his 
death  in  1881 ;  and  it  was  held,  that  the  issue  in  tail  was  entitled 
to  his  writ  of  foimedon  within  twenty  years  next  after  the  death  of 
the  tenant  in  tail.  There  Jervis,  Gh.  J.,  in  delivering  the  judg- 
ment of  the  Court,  says :  "  It  is  contended  that  the  21st  section  is 
applicable  to  this  case,  and  no  doubt,  if  the  tenant  in  tail  had 
voluntarily  abandoned  his  interest  during  his  life,  and  had  remained 
out  of  possession  for  twenty  years,  the  issue  in  tail  would  have 
been  barred ;  but  although  there  may  be  an  apparent  hardship  in 
the  case,  and  a  difficulty  in  understanding  why  in  principle  such  a 
[  *278  ]  distinction  should  exist,  we  are  of  opinion  *that  the  2l8t  section 
does  not  apply  to  this  case,  and  that  the  right  of  the  issue  in  tail  to 
make  an  entry  or  bring  an  action  to  recover  the  land  cannot  be 
barred  by  reason  of  the  same  not  having  been  made  or  brought,  in 
a  case  where  the  tenant  in  tail  has  conveyed  away  his  own  right, 
and  has  put  it  out  of  his  power  to  make  an  entry  or  bring  an 
action."  In  this  case  it  will  not  be  presumed  that  the  tenant  in 
tail  voluntarily  abandoned  his  interest :  Hall  v.  Doe  d.  Surtees  (3). 

(1)  3  B.  &  Ad.  738.  (3)  24  R  E.  529  (6  B.  &  Aid.  687). 

(2)  92E.  E.579(12  0.B.l). 
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Indeed,  it  is  consistent  with  the  facts  that  he  made  a  conveyance  of      AuBTor 
the  estate  for  his  life  only.  LLmuTK. 

(Parks,  B.  :  The  tenant  in  tail,  having  been  out  of  possession  for 
more  than  twenty  years,  was  barred ;  then,  by  the  express  language 
of  the  2l8t  section,  the  issue  in  tail  is  also  barred.  If,  indeed,  it 
had  appeared  that  the  tenant  in  tail  had  made  a  feoffment,  then, 
according  to  the  authority  of  Cannon  v.  Rimington,  the  issue  in  tail 
would  have  a  remedy  hy  foimedan.) 

The  plaintiff  cannot  tell  under  what  title  the  defendant  claims. 

(Aldbrson,  B.  :  If  a  tenant  in  tail  remains  out  of  possession  for 
twenty  years,  his  neglect  bars  the  issue  in  tail,  the  same  as  if  he 
had  executed  a  disentailing  deed,  and  conveyed  away  the  estate. 
Suppose,  in  this  case,  the  father  had  been  tenant  in  fee,  could  there 
have  been  any  doubt  that  the  son  was  barred  ?  Then,  by  the  21st 
section,  the  issue  of  a  tenant  in  tail  is  in  the  same  situation  as  the 
issue  of  a  tenant  in  fee. 

Pollock,  G.  B.  :  There  is  a  total  absence  of  all  evidence  of 
possession  for  above  forty  years  ;  and  the  statute  says  that,  if  the 
tenant  in  tail  is  barred,  the  issue  in  tail  is  also  barred. 

Parke,  B.  :  The  plaintiff  has  failed  to  prove  any  possession, 
either  actual  or  constructive,  since  the  year  1807.) 

Pollock,  C.  B.  : 

We  are  all  (i)  of  opinion  that  there  ought  to  be  no  rule,  for  the 

reasons  given  in  the  course  of  the  argument. 

Itule  refused. 


HOOKPAYTON  v.  BUS8ELL.  is^s. 

Nor,  25. 
(9  Ex.  279—281 ;  S.  C.  2  C.  L.  R.  1081 ;  23  L.  J.  Ex.  87.)  

I A  case  on  7  &  8  Yict.  c.  96,  s.  28  (insolvent  debtors),  repealed.] 

(1)  Pollock,  C.  B.,  Parks,  B.,  Aldebson,  B.,  and  PLAxr,  B. 


14  1858.    EX.    9  EX.  282.  [r.e. 

1868.  EVANS  AND  Wife  v.  SIMON. 

-^j^**  (9  Ex.  282—285  ;  S.  C.  2  C.  L.  E.  416 ;  23  L.  J.  Ex.  16.) 

[  262  ]  In  1845,  J.  lent  the  plaintiff  200?.,  on  the  security  of  the  joint  and  several 

promissory  note  of  himself  and  two  sureties.  Between  November,  1845, 
and  February,  1847,  J.  bought  of  the  plaintiff  goods  to  the  amount  of  17/. 
In  July,  1847,  the  plaintiff  remitted  J.  10/.  for  interest  due  on  the  note, 
and  at  the  same  time  sent  his  bill  for  the  goods.  J.  wrote  in  answer :  *'  I 
beg  to  acknowledge  the  receipt  of  10/.  cash,  and  the  bill,  amounting  to  17/., 
both  of  which  sums  I  have  placed  to  your  credit.  I  have  inclosed  your 
bill ;  i-eceipt  it,  and  return  it  to  me  by  post."  It  did  not  appear  whether 
the  plaintiff  had  sent  back  the  bill  receipted.  In  February,  1853,  and  after 
the  death  of  J.,  the  promissory  note  was  paid  by  one  of  the  sureties,  without 
taking  credit  for  the  1 7/.  In  May,  1853,  the  plaintiff  sued  the  administratrix 
of  J.  for  the  17/.,  when  she  pleaded  the  Statute  of  Limitations :  Held,  that 
the  above  letter  was  a  sufficient  promise  within  the  9  Geo.  lY.  c  14,  to  take 
the  case  out  of  the  Statute  of  Limitations. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the  Coonty 
Court  of  Carnarvonshire,  bolden  at  Conway. 

On  the  2nd  of  May,  1853,  Simon,  the  respondent,  entered  a 
plaint  in  the  above  county  court,  to  recover  the  sum  of  172.  7«.  4<2« 
for  goods  sold  and  delivered  to  Jones,  the  intestate,  between 
November,  1845,  and  February,  1847.  The  defendants  gave 
notice  that  they  would  avail  themselves  of  the  operation  of  the 
Statute  of  Limitations  as  a  defence  to  the  claim.  The  plainti£f 
proved  the  delivery  of  the  goods  to  the  intestate ;  and  in  order  to 
take  the  case  out  of  the  statute,  the  following  facts  were  proved : 

The  plaintiff  borrowed  of  the  intestate,  in  September,  1845,  the 
sum  of  200{.,  which  was  secured  by  the  promissory  note  of  himself 
and  two  sureties.  On  the  19th  of  July,  1847,  the  plaintiff  remitted 
the  intestate  101.  on  account  of  the  interest  due  on  the  note, 
and  at  the  same  time  forwarded  him  a  bill  for  shop  goods, 
amounting  to  IIL  Is.  id.,  being  the  items  forming  the  subject  of 
the  defendants'  plea  of  the  Statute  of  Limitations.  The  following 
is  a  copy  of  the  intestate's  letter,  which  was  put  in  evidence  by  the 
plaintiff,  and  proved  to  be  in  his  handwriting : 

"EuTHiN,  19th  of  July,  1847. 
"Dear  Simon, — I  beg  to  acknowledge  the  receipt  of  lOi.  cash, 
and  a  bill  amounting  to  111.  7«.  4i.,  both  of  which  sums  I  have 
placed  to  your  credit.    I  have  enclosed  your  bill ;  receipt  it,  and 
return  the  same  by  post, — Your's  truly, 

**  William  Jonbs. 

"  I  think  I  shall  be  in  Denbigh  in  a  few  days.    I'll  call  on  you." 
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It  did  not  appear  whether  the  plaintifF  sent  back  the  bill  receipted       Evaits 
or  not.    It  was  proved  that  there  were  no  other  accounts  between       sivok. 
the  plaintiff  and  the  intestate  than  the  note  for  the  200Z.  and  the       [  283  ] 
shop  account.    The  intestate  died  in  1849 ;  and  in  February,  1858, 
an  action  was  brought  by  the  defendants  against  the  plaintiff  and 
his  sureties  to  recover  the  200Z.  and  interest  due  on  the  note,  and 
which  action  was  settled  by  payment  by  one  of  the  sureties.    On 
the  occasion  of  the  settlement  credit  was  given  for  the  10{.  men- 
tioned in  the  letter  of  the  19th  of  July,  1847;  but  the  solicitor 
bringing  the  action  refused  to  give  the  surety   credit  for  the 
17'.  Is.  4ef.,  as  he  knew  nothing  of  the  merits  of  the  claim. 

The  Judge  considered  that,  under  the  circumstances,  the  letter 
was  a  sufficient  acknowledgment  to  prevent  the  operation  of  the 
statute,  and  on  the  28rd  of  June,  1858,  gave  judgment  for  the 
plaintiff  for  the  amount  claimed.  The  question  for  the  opinion  of 
the  Court  is,  whether  the  Judge  was  correct  in  this  conclusion.  If 
so,  the  judgment  is  to  remain  for  the  plaintiff,  otherwise  to  be 
entered  for  the  defendant. 

WUlea,  for  the  appellants : 

The  letter  of  the  intestate  was  not  a  sufficient  acknowledgment 
or  promise  within  the  meaning  of  the  9  Geo.  lY.  c.  14,  to  take  the 
plaintiff's  claim  out  of  the  Statute  of  Limitations.  It  is  either  a 
conditional  promise  to  pay  by  allowing  the  172.  Is.  id.  to  be  deducted 
from  the  200Z.  if  the  plaintiff  would  assent  to  that  mode  of  pay- 
ment, or  it  is  a  mere  statement  that  the  intestate  has  placed  the 
17/.  7s.  4d.  to  the  credit  of  the  plaintiff.  If  the  plaintiff  had 
assented  to  the  offer,  the  transaction  would  have  amounted  to  pay- 
ment: Ashby  v.  James  (^).  The  intestate  only  meant  to  deal  with 
the  debt  of  ni.  Is.  4d.  in  the  same  way  as  he  did  with  the  10/.,  that 
*iB>  by  giving  credit  for  it  as  a  payment  on  account.  If  the  plain-  [  '281  ] 
tiff  had  chosen  to  pay  the  200/.  without  deducting  the  17/.  Is.  4e/., 
there  would  have  been  an  end  of  the  promise.  There  is  no  promise 
to  pay  in  futuro,  because  if  the  offer  was  accepted  the  debt  would 
be  extinguished.  It  is  not  enough  that  there  is  an  acknowledgment 
of  the  debt,  and  a  proposal  to  pay  in  a  particular  manner ;  but 
there  must  be  an  absolute  and  unconditional  promise  to  pay: 
Motttledge  v.  Ramsay  (2),  Hart  v.  Prendergast  (3).  An  acknow- 
ledgment contained  in  a  counter  claim,  which  is  well  founded, 

(1)  63  E.  E.  676  (1 1  M.  &  W.  542).  (3)  69  E.  E.  806  (14  M.  &  W.  741). 

(2)  47  E.  E.  568  (8  Ad.  &  El.  221). 


16  185S.    EX.    9  EX«  284—285.  [b.s. 

Stass       will  not  support  a  promifie  io  pay:   Williams  y.  Griffith  (\),  WaUer 
tfni«.       V.  Lacy  (2). 

J.  Brown  for  the  respondent : 

The  letter  contains  an  nnqnalified  acknowledgment  of  the  debt, 
from  which  a  promise  to  pay  may  be  implied.  It  is  conceded  that, 
if  a  person  said  to  another  that  he  owed  him  money  and  wonld  pay 
him  in  a  particular  way,  inasmuch  as  he  made  an  express  promise, 
the  law  would  imply  no  other ;  but  it  he  admitted  the  debt  and 
proposed  to  pay  it  in  a  certain  manner,  the  acknowledgment 
would  be  sufficient  to  support  a  promise.  (He  was  then  stopped 
by  the  Coubt.) 

PoiiLOCK,  C.  B. : 

We  are  bound  to  put  a  reasonable  construction  on  this  letter. 
Then,  did  not  the  person  who  wrote  it  mean  to  say  in  substance, 
''  I  have  received  the  goods ;  I  owe  you  a  debt  in  respect  of  them, 
which  I  will  pay  you;  and  I  propose,  as  a  convenient  mode  of 
payment,  to  set  off  the  amount  against  the  debt  which  you  owe 
me."  It  does  not  appear  whether  the  plaintiff  assented  to  that 
proposal ;  but  in  point  of  fact  the  amount  was  not  set  off,  for  the 
[  *285  ]  whole  debt  was  recovered  from  one  of  the  sureties.  *It  was  never 
meant  by  that  letter  that  there  should  be  a  peculiar  mode  of 
payment,  which  would  do  away  with  the  effect  of  the  unqualified 
acknowledgment. 

Parke,  B.  : 

The  whole  question  turns  on  the  construction  of  the  letter.  If 
it  is  a  conditional  promise  to  pay  the  debt,  provided  that  the  plain- 
tiff would  allow  it  to  be  set  off,  it  is  not  sufficient  to  take  the  case 
out  of  the  Statute  of  Limitations;  but  if  it  is  an  acknowledgment 
of  a  debt,  and  at  the  same  time  a  suggestion  as  to  the  most  con- 
venient mode  of  payment,  of  which  the  receipt  was  to  be  evidence, 
then  it  is  a  sufficient  promise  within  the  statute.  The  only  thing 
which  supports  the  former  construction  is,  that  it  is  not  clearly 
shown  whether  the  intention  of  the  intestate  was,  that  his  debt 
should  be  set  off  against  the  debt  due  from  the  plaintiff  alone,  or 
from  the  debt  due  from  the  plaintiff  and  others ;  for  it  appears  that 
the  200Z.  was  secured  by  the  joint  and  several  promissory  note  of 
the  plaintiff  and  others.    At  the  same  time,  the  letter  is  written  to 

(1)  77  R.  R.  632  (3  Ex.  33o).  (2)  56  R.  R.  291  (1  Man.  &  G.  54). 
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the  plaintiff  alone,  and  in  respect  of  an  account  due  to  him  alone ;  Syavs 
it  in  effect  says,  that  the  plaintiff  is  to  consider  that  there  is  a  part  simoh. 
payment  of  his  debt  by  his  account.  Therefore  I  think,  on  the 
whole,  that  the  letter  imports  not  a  conditional  promise  but  an 
absolute  promise,  coupled  with  a  suggestion  as  to  the  mode  of  pay- 
ment. The  county  court  Judge  decided  in  favour  of  the  plaintiff; 
and  we  ought  not  to  abrogate  his  decision,  unless  we  clearly  see 
that  he  was  wrong. 

Alderson,  B.  : 
I  am  not  satisfied  that  the  county  court  Judge  was  wrong. 


Platt,  B.,  concurred. 


Appeal  dismissed. 


AUSTIN  V.  MILLS.  1853. 

Ihe.H. 
(9  Ex.  288—293;  S.  C.  23  L.  J.  Ex.  40 ;  18  Jur.  16.)  

No  action  will  lie  in  the  superior  Courts  on  a  judgment  of  a  county        t  *^  J 
court  (1) ;  and  such  judgment  may  be  pleaded  in  bar  to  an  action  for  the 
consideration  on  which  it  was  founded. 

The  first  count  of  the  declaration  stated  that,  in  the  County 
Court  of  the  county  of  Durham,  holden  at  Sunderland,  within  the 
same  county,  before  &c.,  the  Judge  of  the  same  court,  the  plaintiff 
levied  a  plaint  against  the  defendant  in  respect  of  a  debt  arising 
and  accruing  within  the  jurisdiction  of  the  court;  and  such  pro- 
ceedings were  thereupon  had,  that  the  plaintiff  afterwards,  in  respect 
of  the  said  debt,  by  the  consideration  and  judgment  of  the  court, 
recovered  against  the  defendant  the  sum  of  262. 19s.  for  his  debt, 
and  the  sum  of  5{.  6s.  6d.  for  the  costs  of  the  plaintiff  in  the 
said  suit,  which  sums,  together  amounting  to  82{.  bs.  8d.,  are  due 
from  the  defendant  to  the  plaintiff.  There  was  also  a  count  for 
money  payable  for  money  lent,  interest,  and  money  due  on  an 
account  stated. 

Demurrer  to  the  first  count. 

Plea,  as  to  26{.  19«.,  parcel  of  the  money  in  the  residue  of 
the  declaration  mentioned — That  after  the  same  became  payable, 
and  before  the  commencement  of  this  suit,  the  plaintiff  duly  levied 
a  plaint  against  the  defendant  in  the  County  Court  of  the  county  of 
Durham,  holden  at  Sunderland,  within  the  same  county,  before  &c., 

(1)  As  to  the  first  point  see  s.  151  of  the  Coimty  Courts  Act,  1888. 
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AuBTiv  the  Judge  of  the  same  court,  (the  same  court  then  being  a  court 
Mills.  holden  under  the  statute  9  tb  10  Vict.  c.  95  ;  and  a  court  which, 
after  the  passing  of  that  Act,  was,  in  pursuance  of  and  according 
to  the  provisions  of  that  Act,  duly  constituted,  and  ordered  to  be 
holden  at  Sunderland  aforesaid),  for  and  in  respect  of  and  for  the 
[*289  3  ^recovery  of  the  very  same  sum  of  262.  19«.  in  the  introductory 
part  of  this  plea  mentioned,  the  said  court  being  a  court  which  had 
jurisdiction  in  the  matter  of  the  said  plaint,  and  in  which  the  said 
sum  of  261. 19a.  was  by  law  recoverable ;  and  thereupon  such  pro- 
ceedings were  had  in  the  matter  of  the  said  plaint  in  the  said  court, 
that  afterwards,  and  before  the  commencement  of  this  suit,  ilie 
plaintiff,  by  the  consideration  and  judgment  of  the  said  county 
court,  recovered  against  the  defendant  the  said  sum  of  26L  19<.  for 
his  debt,  and  the  sum  of  51.  Ss.  6d.  for  the  costs  of  the  plaintiff  in 
the  matter  of  the  said  plaint,  which  said  sums  were  then  finally, 
according  to  the  practice  of  the  said  court,  ordered  by  the  said 
court  to  be  paid  by  the  defendant  to  the  plaintiff,  (prout  patet  per 
recordum) ;  which  said  judgment  is  in  full  force,  unreversed  and 
unsatisfied. 

Joinder  in  demurrer  to  the  first  count.    Demurrer  to  the  plea, 
and  joinder  therein. 

Unthank,  for  the  plaintiff  : 

The  pleadings  raise  two  questions :  first,  whether  an  action  will 
lie  on  the  judgment  of  a  county  court  created  by  the  9  &  10  Yici 
c.  95  ;  and  secondly,  if  it  will  not,  whether  an  action  will  lie  on  the 
consideration  for  which  such  judgment  was  recovered.  The  first 
point  was  decided  in  the  negative  by  the  Court  of  Queen's  Bench 
in  the  case  of  Berkeley  v.  Eld^rkUi  (l),  but  the  reasons  assigned  for 
that  judp^ment  are  opposed  to  well-established  principles.  [He 
then  argued  upon  the  construction  of  ss.  99, 100,  and  105  of  the 
9  &  10  Vict.  c.  95,  that  an  action  will  lie  on  a  county  court 
judgment.] 
[  290  ]  But  if  no  action  will  lie  on  a  judgment  of  a  county  court,  an 

action  may  be  maintained  for  the  original  debt.  In  the  case  of  an 
ordinary  judgment,  no  action  can  be  maintained  for  the  considera- 
tion, because  the  debt  has  passed  in  rem  jivdicatam,  which  gives  a 
higher  remedy,  and  as  a  necessary  incident  the  judgment  is  subject 
to  review  in  a  court  of  error.  But  although  the  proceedings  in 
county  courts  are  recorded  (9  &  10  Vict.  c.  95,  ss.  8,  111)  they  are 
(1)  93  R.  R.  405  (1  El.  &  Bl.  805). 
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*not  for  every  purpose  courts  of  record  :  Owens  v.  Breeze  (l).    If       Austik 
the  power  to  rescind  or  alter  the  judgment  is  any  reason  why  no       mills. 
action  will  lie  on  it,  it  is  also  a  reason  for  bringing  an  action  for  the       [  *29l  ] 
consideration.      Unless  a  judgment  is  final  and   conclusive,  its 
recovery  cannot  be  pleaded  in  bar  to  an  action  for  the  original 
debt:  Levels.  Hall  (2),  Plunimer  v.  IVoodbume {:<).     No  action  will 
lie  on  a  mere  interlocutory  order  on  a  decree  in  equity :  Fry  v. 
Malcolm  (4),  Biddeli  v.  Dowse  (6),  Cai-penter  v.  Thornton  (6). 

r.  Jones,  contra : 

This  Court  will  not  review  the  decision  of  the  Court  of  Queen's 
Bench  in  Berkeley  v.  Elderkin.  The  main  ground  on  which  that 
decision  proceeded  was,  that  it  was  contrary  to  the  scope  and  spirit 
of  the  Act,  that  an  action  should  lie  in  the  superior  Courts  on  a 
judgment  in  a  county  court.  The  meaning  of  the  100th  section  of 
the  9  &  10  Vict.  c.  95,  is,  that  the  Judge  may  rescind  or  alter  his 
order,  so  as  to  modify  the  execution.  The  89th  section  expressly 
provides  that,  as  between  the  parties,  the  judgment  shall  be  final 
and  conclusive.  The  language  used  by  the  Court  in  Berkeley  v. 
Elderkin  has  been  misunderstood.  They  never  meant  to  say  that 
a  judgment  of  a  county  court  is  not  final,  but  only  that  the  power 
to  vary  the  mode  of  enforcing  it  showed  the  intention  of  the 
Legislature  that  it  should  not  be  the  subject  of  an  action  in  a 
superior  Court. 

(Alderson,  B.  :  No  action  will  lie  on  a  judgment,  unless  the 
amount  of  the  judgment  can  be  recovered  in  that  action ;  whereas, 
in  the  case  of  a  county  court  judgment,  the  order  for  payment 
may  be  rescinded  or  varied,  so  that  when  an  action  is  brought  on 
it,  it  cannot  be  known  what  amount  the  party  may  be  entitled  to 
recover.) 

Moreover,  it  would  be  contrary  to  the  policy  of  the  law,  that  a 
person  who  has  elected  to  resort  to  a  tribunal  *attended  with      \  '292  ] 
certain  incidents,  should  afterwards  enforce  his  judgment  in  a 
court  proceeding  by  a  totally  different  course. 

If,  then,  it  is  contrary  to  the  spirit  of  the  County  Court  Act  that 
an  action  should  be  brought  on  a  judgment  of  that  court,  the 

(1)  6  Ex.  916.   [See  51  &  52  Vict.    (4)  4  Taunt.  705. 

c.  43,  8.  5.— J.  O.  P.]  (5)  28  E.  E.  574  (6  B.  &  C.  255). 

(2)  Cro.  Jac.  284.  (6)  22  E.  E.  299  (3  B.  &  Aid.  52). 

(3)  4  B.  &  0.  625. 
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Austin      objection  applies  d  mtdto  fortiori  to  an  action  for  the  consideration, 
Mills.       because  that  would  lead  to  a  judgment  in  the  superior  Court,  which 

might  be  enforced,  against  the  plain  meaning  of  the  County  Court 

Act.    •    *    * 

Unihank  replied. 

Pollock,  C.  B.  : 

The  case  of  Berkeley  v.  Elderkin  being  a  direct  authority  on  the 

first  point,  we  feel  ourselves  bound  by  that  decision,  unless  it  is 

manifestly  wrong. 

Cur.  adv.  vuU. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Pollock,  C.  B.  (after  stating  the  pleadings,  his  Lordship  proceeded:) 

Two  questions  arise  on  the  pleadings  in  this  case:    The  first, 

whether  an  action  will  lie  in  the  superior  Courts  on  a  judgment 

obtained  in  a  county  court ;   the  second,  whether  such  a  judgment 

[  *293  ]      may  be  pleaded  in  *bar  to  an  action  for  the  original  debt,  for  which 

the  judgment  was  obtained. 

As  to  the  first  question,  the  Court  has  already  intimated  that 
they  should  consider  the  case  in  the  Court  of  Queen's  Bench  of 
Berkeley  v.  Elderkin  (i),  which  is  precisely  in  point,  as  an  authority 
on  which  they  ought  to  act  in  the  first  instance,  unless  it  appeared 
to  be  clearly  their  duty  to  take  a  different  view.  The  utmost  that 
has  been  done  by  the  argument  for  the  plaintiff,  is  to  raise  some 
doubt,  and  we  think  that  doubt  must  be  solved  in  a  court  of  error. 

It  was  then  contended,  that  the  judgment  in  the  county  court  was 
no  bar  to  an  action  for  the  original  consideration.  It  was  not 
disputed  that  a  final  judgment  in  an  inferior  Court,  for  any  cause  of 
action,  was  a  bar  to  a  suit  in  any  other  Court  for  the  same  cause ; 
but  it  was  argued,  that  the  judgment  of  the  county  court  was  not 
final,  and  therefore  no  bar  to  such  a  suit,  because  it  was  competent 
for  the  county  court  Judge  to  vary  it  afterwards,  by  virtue  of  the 
100th  section ;  and  expressions  in  the  close  of  Lord  Campbell's 
judgment  in  Berkeley  v.  Elderkin  to  that  effect  were  made  use  of, 
on  the  argument  before  us,  to  show  that  his  Lordship  was  of  thai 
opinion.  But  we  think  that  the  expressions  of  Lord  Campbell  have 
been  mistaken.  We  do  not  understand  his  Lordship  to  mean  that 
the  judgment  was  not  final,  in  the  sense  that  it  was  in  the  nature 
(1)  93  R.  B.  405  (1  El,  &  Bl.  80d) 


VOL,  xcvi.]  1858.    EX.    9  EX.  298.  721 

of  an  interlocutory  judgment.    We  think  it  is  a  final  and  complete       Austih 
decision  of  the  case  in  the  county  court,  and  consequently  that  the       Mills. 
question,  whether  the  debt  recovered  was  due,  cannot  be  again 
litigated  in  any  other  Court.    It  is  therefore  a  bar. 

For  these  reasons  we  think  that  the  judgment  on  the  whole 
record  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


GALLWEY  V.  MARSHALL  (I),  isss. 

(9  Ex.  294—301 ;  S.  C.  2  C.  L.  B.  399 ;  23  L.  J.  Ex.  78 ;  22  L.  T.  0.  S.  172.)  ^^^J.^s.^^' 

No  action  will  lie  for  a  verbal  imputation  of  in  continence  in  a  clergyman,  

nnleee  he  is  beneficed  or  holds  some  clerical  office  or  employment  of  [  2^4  ] 
temporal  profit. 

Thb  declaration  stated,  that  before  and  at  the  time  of  the 
malicious  speaking  hereinafter  mentioned,  the  plaintiff  was  in  holy 
orders  as  a  clergyman  of  the  Church  of  England  ;  and,  before  the 
malicious  speaking,  and  whilst  he  was  in  holy  orders  and  was 
residing  in  Buckinghamshire,  he  had  been  accused  of  having  been 
guilty  of  incontinency  with  a  certain  woman,  and  of  being  the 
father  or  putative  father  of  a  certain  bastard  child,  and  had  been 
summoned  to  show  cause  why  he  should  not  contribute  to  the 
maintenance  of  the  said  child;  and,  on  the  hearing  of  the  summons, 
had  been  adjudged  not  to  have  been  guilty  of  incontinence  with  the 
said  woman,  and  not  to  be  the  father  of  the  said  bastard  child :  Yet 
the  defendant,  in  a  conversation  about  the  premises  with  a  certain 
person,  to  wit,  one  A.  Horncastle,  falsely  and  maliciously  spoke 
and  published  of  the  plaintiff,  in  his  character  of  a  clergyman  of 
the  Church  of  England,  the  words  following,  that  is  to  say,  ''  If 
Mr.  Appleton  knows  nothing  against  Mr.  Gallwey,"  (meaning  the 
plaintiff),  ''the  Bishop"  (meaning  the  Lord  Bishop  of  Lincoln) 
*'  does."  And,  in  answer  to  a  question  by  the  said  A.  Horncastle, 
what  the  said  Bishop  knew  against  the  plaintiff,  the  d^df^dant 
falsely  and  maliciously  spoke  and  published  of  the  plaintiff,  as  such 
clergyman,  the  further  words  following,  that  is  to  say,  "  Why  that 
great  affair  in  Buckinghamshire,"  (the  defendant  meaning  thereby, 
that  the  conduct  of  the  plaintiff,  in  and  with  respect  to  the  said 
matter,  had  been  of  a  gross  and  scandalous  nature,  and  that  the 
defendant  had  been  guilty  of  incontinence  with  the  said  woman, 
and  was  the  father  of  the  said  bastard  child). 

Demurrer,  and  joinder  therein. 

(1)  See  Alexander  y.  Jenkins  [1892]  1  a  B.  797,  61  L.  J.  Q.  B.  634.— J.  G.  P. 
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Gallwsy  Turner  argued  in  support  of  the  demurrer  (in  Michaelmas 

MABliALL.  *Term,  Nov.  16,  21) : 

[  *2»b  ]  rpijg  action  is  not  maintainable.    In  Ayre  v.  Craven  (1),  which 

decided  that  wovds  imputing  adultery  to  a  physician  are  not  action- 
able without  special  damage,  Lord  Denman,  Ch.  J.,  in  delivering  the 
judgment  of  the  Court,  says,  ^*  After  full  examination  of  the 
authorities,  we  think  that,  in  actions  of  this  nature,  the  declaration 
ought  not  merely  to  state  that  such  scandalous  conduct  was  imputed 
to  the  plaintiff  in  his  profession,  but  also  to  set  forth  in  what 
manner  it  was  connected  by  the  speaker  with  that  profession.  The 
doctrine  there  laid  down  was  recognised  and  adopted  in  James  v. 
Brook  (2).  In  Parr  at  v.  Carpenter  (3),  it  was  held  not  actionable  to 
say  of  a  beneficed  clergyman,  that  he  is  an  adulterer.  It  was 
argued,  that  an  action  lay  for  those  words,  "for  they  be  very 
slanderous  to  the  plaintiff,  and  touch  him  in  his  credit  and  profit, 
and  are  cause  of  deprivation  if  they  be  true ;  "  but  the  Court  held, 
that  it  was  a  slander  examinable  only  in  the  spiritual  Court. 

(Parke,  B.  :  That  case  is  overruled  by  Dod  v.  Itobimon  (4).) 

Numerous  authorities  are  collected  in  Com.  Dig.  tit.  '*  Action  upon 
the  Case  for  Defamation**  (F.  20),  showing  that  words  are  not 
actionable  if  they  "do  not  charge  with  an  offence  for  which  the 
party  shall  have  a  temporal  damage,  though  they  are  contra  bonos 
mores''  [He  referred  to  Starkie  on  Slander,  and  Hopwood  v. 
ITiorn  (5).] 

r  296  ]  (Pla^t,  B.  :    The  offence  imputed  would,  if  true,  subject  the 

plaintiff  to  punishment  under  the  Church  Discipline  Act  (6).) 


m 


That  Act  does  not  authorise  temporal  punishment,  but  only 
regulates  the. former  mode  of.  proceeding,  which  was  by  spiritual 
censure,  und^r  the. I  Hen.  VII,  a.  4c  InFembertou  v.  Cott».(7),  the- 
declaration  stated  that  the  plaintiff  was  a  beneficed  clergyman  ;  but. 
this  declaration  contains  no  allegation  to  that  effect,  and  there  is 
nothing  to  connect  the  imputation  with  his  professional  character. 

(Alderson,  B.  :  In  Dod  v.  liohimon^  the  declaration  alleged  that, 
in  the  13  Car.  II.,  the  plaintiff  was  instituted  and  inducted  into  a 

(1)  41  E.  E.  359  (2  Ad.  &  El.  2).  (6)  79  E.  E.  603  (8  0.  B.  293), 

(2)  72  E.  E.  180  (9  a  B.  7).  (6)  3  &  4  Vict.  c.  86. 

(3)  Cro.  Eliz.  602.  (7)  74  E.  E.  390  (10  Q.  B.  461). 
<4)  Allpyn,  63; 
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parsonage,  and  executed  the  office  of  a  pastor  for  four  years.  The  Oallwet 
action  was  brought  in  the  28  Car.  II.,  and  the  Court  doubted  Marshall. 
ivhether  it  could  be  maintained,  because  the  plaintiff  had  alleged  a 
special  time  during  which  he  exercised  the  office ;  and  therefore  it 
should  not  be  intended  that  he  continued  longer  than  himself  had 
laid  it.  That  is  an  authority  in  favour  of  requiring  an  averment 
that  the  plaintiff  was  a  beneficed  clergyman,  and  that  the  words 
were  spoken  of  him  as  such.) 

Willes,  contra : 

First,  it  is  not  necessary  to  allege  that  the  plaintiff  was  a 
beneficed  clergyman,  since  the  words  were  calculated  to  injure  him 
in  his  office.  The  doctrine,  that  a  charge  of  incontinence  is  not  of 
itself  actionable,  because  incontinence  is  only  the  subject  of  spiritual 
censures,  does  not  apply  to  the  case  of  a  clergyman ;  for  such  a 
charge,  if  true,  would  subject  him  to  deprivation  of  his  office: 
Rogers'  Ecclesiastical  Law,  tit.  "  Deprivation "  (l),  Bargoyne  v. 
Free  (2),  Oliver  v.  Hohart  (s).  Whether  beneficed  or  not,  it  is  an 
injmy  to  him  to  be  degraded  from  his  order,  and  precluded  from 
administering  the  sacred  rites  *of  the  Church.  That  difference  [  *7^i  ] 
between  the  case  of  a  person  in  holy  orders  and  a  layman  was 
recognised  by  the  statute  1  Hen.  VII.  c.  4,  and  subsequently  by 
the  31  Hen.  VIII.  c.  14,  s.  10,  by  which  a  priest  keeping  a  concu- 
bine forfeited  his  goods,  chattels,  and  promotions,  and  was  to  suffer 
imprisonment  at  the  King's  will:  Burns'  Ecclesiastical  Law,  tit. 
''  Deprivations ''  (4).  Again,  the  proceedings  under  the  Church 
Discipline  Act,  3  &  4  Vict.  c.  86,  are  not  of  a  mere  spiritual  nature 
pro  scdiUe  anima,  but  essentially  in  paniam.  In  1  EoU.  Abr.  tit. 
''Action  sur  case"  (T.),  it  is  said,  that  an  action  lies  for  saying  of 
a  churchwarden,  in  reference  to  his  office,  that  he  had  cheated  the 
parish  ;  for  he  is  a  spiritual  officer  as  well  as  a  temporal :  also  that 
it  is  actionable  to  say  of  a  beneficed  clergyman,  "he  preacheth  lies 
in  the  pulpit ;  ^'  for  that  is  cause  of  deprivation,  by  which  he  might 
have  temporal  damage.  The  distinction  between  slander  of  this 
kmd|  spoken  of  a  person  in  holy  orders  and  of  a  layman,  is  adverted 
to  in  Ireland  v.  Smith  (5).  Pairat  v.  Carpenter  (6)  is  no  authority 
for  the  proposition  which  it  professes  to  decide,  and  is  overruled  by 
Dod  V.  Bobinson  (7),    Secondly,  as  the  words  necessarily  affect  the 

(1)  P.  340,  2nd  ed.  (5)  2  Brown.  166. 

(2)  2  Hagg.  466,  662.  (6)  Cro.  Eliz.  502. 

(3)  1  Hagg.  43.  (7)  Alleyn,  63. 

(4)  P.  141  d,  9th  ed. 

46—2 
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Gallwet     plaintiff  in  bis  office  of  clergyman,  it  need  not  be  alleged  that  they 
MAB8HALL.    wei'e  spokcn  of  him  in  his  office.     The  case  of  Ayre  v.  Craven  (l)  is 
an  extreme  case. 

(Aldbuson,  B.  :  There  are  certain  professions,  the  proper  exercise 
of  which  depends  on  morality ;  and  except  for  the  case  of  Ai;re  v. 
Craven,  I  should  have  thought  that  that  of  a  physician  was  one  of 
them.) 

There  are,  no  doubt,  certain  branches  of  the  medical  profession  in 
which  a  charge  of  incontinence  would  be  destructive  to  the 
professors;  but  it  does  not  necessarily  follow  that  such  an 
imputation  would  injure  a  physician  in  the  particular  branch  in 
[  *298  ]  which  he  practised.  It  is  different,  however,  with  a  *clergyinan, 
for  without  morality  he  cannot  conscientiously  exercise  his  sacred 
functions. 

(Pollock,  G.  B.  :  A  disposition  to  falsehood  would  be  equally 
improper  in  a  clergyman,  and  yet  no  action  would  lie  for  saying  of 
a  clergyman  that  he  was  a  common  liar.  If  we  were  to  relax  the 
rule,  actions  of  this  kind  would  be  innumerable.) 

It  is  actionable  per  Be  to  say  of  a  merchant  that  he  is  insolvent, 
for  the  imputation  directly  affects  him  in  his  business:  Jones  v. 
Littler  {2).  The  same  principle  applies  to  charges  made  against  a 
clergyman,  which  would  subject  him  to  deprivation.  In  Pemheitmi 
V.  CoUb  (3),  the  defamatory  words  stated  in  the  second  count  did 
not  impute  an  offence  which  necessarily  affected  the  plaintiff  in  his 
office,  and  led  to  deprivation.  The  case  of  a  dissenting  minister  is 
also  different,  because  he  does  not  hold  an  office  of  which  the  law 
takes  cognizance.  But,  at  all  events,  there  is  a  sufficient  statement 
in  the  declaration  to  connect  the  imputation  with  the  plaintiff's 
office ;  for,  in  the  conversation,  the  Bishop  of  the  diocese  is  referred 
to  as  having  knowledge  of  the  offence.  Thirdly,  since  the  16  &  16 
Vict.  c.  76,  s.  61  (4),  it  is  a  question  for  the  jury  at  the  trial  to  say 
in  what  sense  the  words  were  used. 

Turner,  in  reply : 
The  authorities  cited  show  that  the  action  will  not  lie  imless  it  is 

(1)  41  R,  R.  359  (2  Ad.  &  El.  2).  (4)  S.  61  of  the  C.  L.  P.  Act,  1852, 

(2)  56  R.  R.  745  (7  M.  &  W.  423).         repealed  by  46  &  47  Vict.  c.  49,  8.  3.— 

(3)  74  R.  R.  390  (10  Q.  B.  461).  J.  G.  P. 
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alleged  that  the  plaintiff  was  a  beneficed  clergyman ;  and,  moreover,     gallwby 
it  must  appear  that  the  words  were  spoken  of  him  as  such.    It  was    jjABSHiXL. 
never  intended  by  the  15   &  16  Vict.  c.  76,  to  dispense  with 
*allegation8  which  were  material  in  order  to  show  a  cause  of       [  •209  ] 
action,  but  only  that  where  words  would  bear  a  double  meaning  it 
should  be  sufficient  to  allege  that  they  were  used  in  a  defamatory 
sense. 

Cur,  adv.  vulL 


The  judgment  of  the  Court  was  now  delivered  by 


Pollock,    G.  B.   (After    stating   the    pleadings,    his    Lordship 
proceeded) : 

We  should  have  had  no  doubt  in  the  present  case  of  the  plaintiff's 
right  to  recover,  if  the  declaration  had  averred  that  the  plaintiff 
was  beneficed,  or  was  in  the  actual  receipt  of  professional  temporal 
emolument,  as  a  preacher,  lecturer,  or  the  like,  at  the  time  of  the 
speaking  of  the  words,  as  the  charge,  if  true,  would  have  been  a 
cause  of  deprivation  of  the  benefice  in  the  first  case,  and  also  of 
degradation  from  orders,  and  consequently  of  the  loss  of  the 
emoluments  in  the  other  cases.  This  point  was  decided  in  Dr. 
Sibthorpe'a  case  (l),  Dod  v.  Robinson  (2),  in  effect  overruling  the 
case  relied  upon  for  the  defendant,  Parrat  v.  Carpenter  (3) ;  in  which 
case  the  Court  held  that  the  slander  was  examinable  in  the  spiritual 
Court  only ;  and  the  reason  assigned  in  Dod  v.  Robinson  is,  that 
the  matter  charged  is  good  cause  to  have  him  degraded,  whereby 
he  should  lose  his  freehold,  which  is  a  temporal  damage  to  him. 
And  the  reason  given  in  1  Boll.  Abr.  is,  that  he  could  have  temporal 
damage  by  the  speaking  of  slander.  To  the  same  effect  is  the 
dictum  of  Lord  Holt,  as  to  an  imputation  of  a  want  of  learning 
being  actionable,  in  Coxeter  v.  Parsons  (4),  In  the  case  of  Dod  v. 
Robinson,  the  words  imputed  to  the  plaintiff  not  only  incontinence, 
but  preaching  false  doctrine,  both  of  which  were  causes  of  degrada- 
tion, and  consequently  of  deprivation;  and  the  latter  charge 
implied  misconduct  in  his  ^office.  But  we  think  it  clear  that  the  [  *300  ] 
charge  of  incontinence  made  against  a  beneficed  clergyman,  and 
alleged  to  have  been  committed  whilst  he  is  beneficed,  is  of  that 
nature  that  necessarily  tends  to  do  him  injury  in  his  professional 
character,  and  to  endanger  him  in  the  enjoyment  of  his  office  of 

(1)  Sir  W.  Jones,  366.  (3)  Cro.  Eliz.  502. 

(2)  Alleyn,  63.         .  (4)  1  Ld.  Ray.  423 ;  1  Salk.  692. 
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Gallwet  parson,  and  is  therefore  actionable.  In  this  respect,  the  charge 
Mabbhall.  diflfers  from  that  which  was  the  subject  of  the  second  count  in  the 
case  of  Pemberton  v.  Coles  (l). 

But  in  the  absence  of  any  averment  of  the  plaintiff  having  any 
office  or  employment  of  temporal  profit,  we  are  not  satisfied  that 
this  action  will  lie.  There  is  no  authority  to  be  found,  that  we  are 
aware  of,  in  support  of  the  position  that  it  will,  where  there  is  no 
actual  damage ;  and  we  ought  not  to  extend  the  limits  of  actions  of 
this  nature  beyond  those  laid  down  by  our  predecessors.  The 
words  are  actionable  in  the  spiritual  Court,  as  they  import  incon- 
tinency,  and  incontinency  may  be  punished  there,  and  there  only  ; 
and  if  the  plaintiff  be  in  orders  merely,  and  not  being  injured  in 
respect  of  temporal  profit,  the  only  remedy  appears  to  be  in  the 
Ecclesiastical  Court. 

If  incontinence  was  a  crime  punishable  by  temporal  punishments, 
the  words  spoken  might  fall  within  the  ordinary  rule,  that  words 
are  actionable  which  charge  an  offence  liable  to  temporal  punish- 
ment. But  the  statute  1  Hen.  VII.  c.  4,  gives  jurisdiction  to  punish 
incontinence  in  ecclesiastics  to  the  Archbishop,  Bishops,  and 
Ordinaries  only.  The  Clergy  Discipline  Act,  3  &  4  Vict.  c.  86,  does 
not  make  such  an  offence  punishable  by  temporal  punishment 
Both  of  these  statutes  are  for  giving  additional  power  to  ecclesias- 
tical tribunals  only. 

We  therefore  think  that  we  ought  to  hold  that  the  action  will 
not  lie. 

[  301 J       Platt,  B.,  added  : 

I  must  own  that  during  the  argument  I  entertained  considerable 
doubt  on  the  subject.  Incontinency  is  a  sufficient  ground  for 
deprivation  a  beneficio  or  ab  officio,  the  latter  being  applicable 
to  the  case  of  an  incontinent  clerk  in  orders  merely,  and  with- 
out a  benefice.  It  therefore  seemed  to  me,  that  if  the  offence 
imputed  was,  if  true,  a  sufficient  ground  for  depriving  the 
clergyman  of  his  status  as  such,  the  slander  would  be  actionable 
per  ae,  inasmuch  as  the  degradation  from  his  order  would  be  a 
temporal  damage.  If  the  slander  had  been  of  a  barrister,  imputing 
to  him  such  misconduct  as  would  justify  his  being  disbarred,  it 
might  be  a  good  cause  of  action  against  the  slanderer,  although 
the  slandered  person  never  held  a  brief,  or  his  profits  were  merely 

(1)  74  R.  R.  390  (10  Q.  B.  461). 
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honorary.    Other  instances  may  be  readily  suggested  ;  but  I  do  not     oaalwbt 

feel  so  strong  upon  the  point  as  to  induce  me  to  differ  from  the    mabshall. 

other  members  of  the  Court. 

Judgment  Jor  the  defendant  (l)« 


LYGO  V.  NEWB0LD(2).  i854 

(9  Ex.  302—306 ;  S.  C.  2  0.  L.  E.  499 ;  23  L.  J.  Ex.  108 ;  22  L.  T.  O,  S.  226.)  

The  plaintiff,  a  person  of  full  age,  contracted  with  the  defendant  to  carry  l  ^  J 
certain  goods  for  her  in  his  cart  The  defendant  sent  his  servant  with  the 
cart,  and  the  plaintiff,  by  the  permission  of  the  servant,  but  without  the 
defendant's  authority,  rode  in  the  cart  with  her  goods.  On  the  way,  the 
cart  broke  down,  and  the  plaintiff  was  thrown  out  and  severely  injured : 
Held,  that,  as  the  defendant  had  not  contracted  to  carry  the  plidntiff,  and 
as  she  had  ridden  in  the  cart  without  his  authority,  he  was  not  liable  for 
the  personal  injury  she  had  sustained. 

This  was  an  action  on  the  case.  The  declaration  stated,  that 
the  plaintiff  retained  and  employed  the  defendant,  for  reward  to  the 
defendant  in  that  behalf,  to  carry  and  convey  in  and  by  a  cart  of 
the  defendant's  certain  goods  and  chattels  of  and  for  the  plaintiff, 
to  wit,  from  Gamaby  Street,  in  the  county  of  Middlesex,  to  New  Inn 
Passage,  in  the  county  aforesaid ;  that  the  defendant  accepted  such 
retainer  and  employment,  and  then  received  and  loaded  the  said 
goods  and  chattels  for  the  purposes  aforesaid  in  and  upon  a  certain 
cart  of  the  defendant's;  Tet  the  defendant  neglected  his  duty  in 
this,  to  wit,  that  the  said  cart  so  used  and  employed  by  him  in  the 
carriage  and  conveyance  of  the  said  goods  and  chattels  was  then 
wholly  unsafe  and  insecure,  and  in  an  unfit  and  improper  state  and 
condition  for  tbe  carriage  and  conveyance  thereof ;  and  the  defen- 
dant so  negligently  behaved  and  conducted  himself  in  the  premises, 
that  afterwards,  and  while  the  said  cart  was  proceeding  under  the 
care  and  management  of  a  certain  servant  of  the  defendant's  on  its 
way  from  Gamaby  Street  aforesaid  to  New  Inn  Passage  aforesaid, 
with  the  said  goods  and  chattels  in  and  upon  the  same,  by  reason 
and  in  consequence  of  the  negligence  and  improper  *conduct  of  the  [  •sos  j 
defendant,  and  of  the  insufficiency  of  the  said  cart,  and  of  the  same 
being  unsafe  and  insecure,  and  in  a  wholly  unfit  and  improper 

(1)  In  Payne  v.  BeaumorriSy  1  Lev.  action  was  held  maintainable,  on  the 

248,  the  declaration  alleged,  that  the  express  ground  that  the  chaplainship 

plaintiff  was  chaplain  to  a  peer,  and  was  a  temporal  preferment, 

that  the  defendant  falsely  alleged  of  (2)  See  Harris  v.  Perry  [1903]  2 

him  that  he  had  had  a  bastard,  whereby  K    B.   219,  72  L.  J.  K   B.   725.— 

he  lost   the  chaplainship ;    and   the  J.  G.  P. 
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Ltoo  state  and  condition  for  the  carriage  and  conveyance  of  the  eaid 
N<wBOLP.  goods  and  chattels,  the  said  cart  broke  down,  and  by  means  thereof 
divers  of  the  said  goods  and  chattels  were  broken  to  pieces, 
damaged,  and  spoiled ;  and  also  by  means  thereof  the  plaintiff,  who 
was  then  lawfully  and  rightfully,  and  by  and  with  the  consent  of 
the  defendant,  riding  in  the  said  cart  and  accompanying  the  said 
goods  and  chattels  in  their  way,  to  wit,  to  New  Inn  Passage  afore- 
said, was  cast  and  thrown  with  great  force  and  violence  from  and 
out  of  the  said  cart,  and  thereby  one  of  the  legs  of  the  plaintiff  was 
broken,  and  she  was  otherwise  greatly  bruised  and  injured,  &c. 
Plea :  Not  guilty,  and  issue  thereon. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  London  sittings  after 
last  Term,  it  appeared  that  the  plaintiff,  who  was  of  full  age,  had 
engaged  the  defendant  to  carry  her  furniture  from  her  house  to 
New  Inn  Passage.  The  defendant  sent  his  servant  with  a  horse 
and  cart  to  convey  the  goods,  but  did  not  go  himself.  The  plaintiff 
asked  the  servant's  permission  to  ride  in  the  cart,  to  which  he 
assented.  On  the  road  the  plaintiff  expressed  her  fears  that  the 
cart  was  not  safe ;  but,  the  defendant's  servant  having  examined 
the  cart,  and  having  done  some  repairs  to  it,  and  having  expressed 
bis  opinion  that  all  was  right,  the  plaintiff  remained  in  the  cart, 
and  they  proceeded.  Shortly  afterwards  the  cart  broke  down,  the 
goods  were  thrown  out  and  broken,  and  the  plaintiff  was  also  thrown 
out  and  her  leg  was  fractured. 

Upon  this  opening,  the  Lord  Chief  Baron  was  of  opinion  that, 
although  the  defendant  might  be  responsible  for  the  loss  the 
plaintiff  had  sustained  for  the  damage  done  to  her  goods,  he  was 
not  liable  for  the  personal  injury  she  had  suffered.  The  defen- 
dant's counsel  having  admitted  that  the  value  of  the  goods  destroyed 
[*304]  amounted  to  12.  15«.,  *the  verdict  was  entered  for  that  sum,  with 
leave  to  the  plaintiff  to  move  for  a  rule  nisi  to  increase  the  amount 
to  25L 

Hoggins  now  moved  accordingly  : 

The  question  is,  whether  the  plaintiff  is  entitled  to  recover  for 
the  personal  injury  she  has  sustained  by  reason  of  the  defendant's 
negligence. 

(Pollock,  C.  B.  :  The  defendant  had  contracted  to  convey  the 
plaintiff's  goods  only ;  and  it  was  therefore,  no  part  of  his  contract 
to  carry  the  plaintiff  herself ;  and  it  did  not  appear  that  the  defendant 
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gave  the  plaintiff  permission  to  ride  in  his  cart,  or  that  he  had  any        ltgo 
knowledge  of  that  fact.     How  can  he  be  liable  under  such  circum-     nkwbold. 
stances  ?    And,  moreover,  it  is  by  no  means  clear  that  the  defen- 
dant cannot  maintain  an  action  of  trespass  against  the  plaintiff 
for  having  got  into  the  cart  without  his  authority,  and  for  having 
assisted  in  causing  the  injury  to  the  cart.) 

The  defendant*s  liability  is  founded  upon  grounds  wholly  indepen- 
dent of  any  contract.  Lynch  v.  Nurdin  (l)  is  directly  in  the 
plaintiff's  favour.  *  *  Now,  although  the  defendant  was  to  be  [  306  ] 
paid  for  the  carriage  of  the  plaintiff's  goods,  and  would  not  receive 
anything  for  the  carriage  of  the  plaintiff  herself,  that  fact  does  not 
exonerate  the  defendant :  Wilson  v.  Brett  (2). 

(Parkb,  B.  :  A  person  who  undertakes  to  provide  for  the  conveyance 
of  another,  although  he  does  so  gratuitously,  is  bound  to  exercise 
due  and  reasonable  care.  The  decision  in  Lynch  v.  Nurdin  pro- 
ceeded wholly  upon  the  ground  that  the  plaintiff  had  taken  as  much 
care  as  could  be  expected  from  a  child  of  tender  years — in  short, 
that  the  plaintiff  was  blameless,  and  consequently  that  the  act  of 
the  plaintiff  did  not  affect  the  question ;  but  here  the  plaintiff's 
conduct  was  blameful,  as  she  had  no  business  to  get  up  into  the 
cart  without  the  defendant's  permission. 

Aldbrson,  B.  :  The  negligence,  in  truth,  is  attributable  to  the 
parent  who  permits  the  child  to  be  at  large.  It  seems  strange  that 
a  person  who  rides  in  his  carriage  without  a  servant,  if  a  child 
receives  an  injury  by  getting  up  behind  for  the  purpose  of  having 
a  ride,  should  be  liable  for  the  injury.) 

Pollock,  C.  B.  : 

We  are  all  agreed  that  there  ought  to  be  no  rule.  The  case  last 
put  raises  a  doubt  as  to  the  authority  of  Lynch  v.  Nurdin,  if  it  be 
applicable  to  the  *case  where  a  child  receives  an  injury  from  [  •306  ] 
indulging  in  what  is  called  "  the  natural  instinct  of  a  child,"  by 
getting  up  behind  a  gentleman's  carriage,  there  being  no  servant 
there.  I  must  admit  that,  if  this  case  were  like  that  relied  upon, 
we  should  not  refuse  a  rule  to  show  cause ;  but  it  differs  essentially 
from  that  case,  which  was  decided  upon  the  ground  that  the 
plaintiff,  being  a  child  of  tender  years,  could  not  be  considered  as 

(1)  55  R.  R.  191  (I  Q.  B.  29).  (2)  63  R.  R.  528  (11  M.  &  W.  113). 
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Ltoo.  causing  any  part  of  the  injury  it  had  sustained,  but  that  the 
Kewbold.  mischief  was  occasioned  solely  by  the  defendant's  default.  On  the 
present  occasion,  the  plaintiff  brought  this  accident  wholly  upon 
herself.  She  was  of  full  age,  and  she  got  up  into  the  defendant's 
cart  without  any  right  to  do  so.  She  ought  to  have  known  that 
she  had  no  authority  to  do  that,  and  she  must,  therefore,  take  all 
the  consequences  of  her  own  culpable  conduct. 

Fabke,  B.,  Alderson,  B.,  and  Martin,  B.,  concurred. 

Rule  refused. 


1853.  SMITH  V.   TETT. 

^^'  22-  (9  Ex.  307—308  ;  S.  C.  2  C.  L.  B.  509 ;  23  L.  J.  Ex.  93.) 

1854. 
Jan,  16.  Under  the  214th  section  of  the  Common  Law  Procedure  Act,  15  &  16 

Vict.  c.  76,  on  the  trial  of  an  ejectment  between  landlord  and  tenant,  the 

landlord  is  entitled  to  mesne 'profits,  although  the  writ  and  issue  do  not 
contain  any  claim  in  respect  of  them. 

[The  schedule  to  the  C.  L.  P.  Act,  1852,  which  contained  the  forms  on  which 
this  case  was  decided,  was  repealed  by  46  &  47  Vict,  c  49.  See  now  R.  S.  C. 
Order  II.,  r.  1,  Order  III.,  r.  2,  and  Forms  in  App.  A.,  part  iii.,  sec  iv., 
and  App.  C,  sec.  vii.] 
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Jan^e.  ^g  jj^  309—314;  S.  C.  2  0.  L.  E.  474;  23  L.  J.  Ex.  94 ;  22  L.  T.  0.  S.  243.) 

[  309  ]  The  plaintiff  entered  into  a  written  contract  for  the  purchase  of  certain 

land  at  a  specified  price  from  certain  persons,  vendors  thereof  on  behalf  of 
the  defendant,  on  the  terms  and  conditions  that  the  plaintiff  should  forth- 
with pay  a  sum  of  415^.  as  a  deposit  on  the  purchase;  that  the  purchase 
should  be  completed  by  the  25th  of  March,  1852  ;  that  within  four  weeks 
after  the  contract  the  vendors  should  deliver  to  the  plaintiff  an  abstract  of 
title  to  the  property  and  deduce  a  good  title  thereto ;  that  within  two 
months  after  the  delivery  of  such  abstract,  the  plaintiff  should  deliver  to 
the  vendors  a  statement  of  any  objections  to  the  title,  and,  if  no  objections 
were  so  delivered,  the  title  should  be  considered  as  accepted ;  that  on  pay- 
ment of  the  residue  of  the  purchase-money  on  the  said  25th  of  March  the 
vendors  would  convey  the  premises  to  the  plaintiff ;  and  that  if  the  plaintiff 
should  neglect  or  fail  to  comply  with  these  conditions  his  deposit  money 
should  be  forfeited  to  the  vendors.  The  plaintiff  paid  the  deposit  at  the 
time  of  entering  into  the  contract,  and  an  abstract  of  title  was  afterwards 
duly  delivered  to  him,  to  which  no  objection  was  made.  At  the  time  he 
entered  into  the  contract  he  was  a  lunatic,  and  incapable  of  Understanding 
its  nature ;  but  this  the  defendant  did  not  know,  and  the  contract  on  his 
part  was  a  hoimfide  one:  Held,  that,  as  the  contract  was  entei^  into  by 
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the  defendant,  and  the  money  received,  fairly  and  in  good  faith,  and  without       Bbavak 
knowledge  of  the  lunacy,  and,  so  far  as  concerned  the  deposit,  the  trans-    ^^-j^*' 
action  was  completely  executed,  the  plaintiff  was  not  entitled  to  the  return    ^ 
of  the  money  so  deposited  (1). 

The  declaration  ^as  for  money  bad  and  received,  for  interest  due 
thereon,  and  on  accounts  stated. 

Plea:  As  to  the  count  for  money  had  and  received,  that  the  money 
was  received  from  the  plaintiff  under  a  contract  duly  made  and  signed 
by  him  for  the  purchase  of  certain  lands  and  tenements  at  a  certain 
price,  from  certain  persons,  vendors  thereof  on  behalf  of  the  defen- 
dant, on  the  terms  and  conditions,  amongst  others,  that  he  should 
forthwith  pay  a  sum  of  4152.  as  a  deposit  on  the  purchase  ;  that  the 
purchase  should  be  completed  by  the  25th  of  March,  1852 ;  that  within 
four  weeks  after  the  said  time  of  the  contract,  the  vendors  should 
deliver  to  him  an  abstract  of  title  to  the  property,  and  deduce  a  good 
title  thereto ;  and  that  within  two  months  from  and  after  the  time 
of  the  delivery  of  such  abstract,  the  plaintiff  should  deliver  to  the 
vendors  a  statement  of  any  objections  to  the  title,  and  if  no  objec- 
tions were  so  delivered  the  title  should  be  considered  as  accepted ; 
that,  on  payment  of  the  residue  of  the  purchase-money  on  the  said 
25th  of  March,  1852,  the  vendors  would  convey  the  premises  to  the 
plaintiff;  and  that,  if  the  plaintiff  should  neglect  or  fail  to  comply 
with  these  conditions,  his  deposit  money  should  be  forfeited  to  the 
vendors.  The  plea  then  proceeded  to  aver,  that  the  plaintiff  did 
thereupon  pay  to  the  vendors  the  said  sum  of  *415J.  mentioned  in  [  •8io  ] 
the  contract ;  that  they  then  did  receive  the  same  for  the  defendant 
on  his  behalf,  and  within  four  weeks  from  the  time  of  contract,  the 
vendors  on  behalf  of  the  defendant  did  'deliver  to  the  plaintiff  an 
abstract  of  title  to  the  premises,  and  deduce  a  good  title  thereto, 
according  to  the  contract ;  and  that  more  than  two  months  from 
and  after  the  time  of  the  delivery  and  deducing  of  the  said  abstract 
and  title  elapsed,  without  any  statement  of  objections  to  the  title 
being  delivered  to  the  said  vendors  according  to  the  contract.  And 
further,  that  the  vendors  on  behalf  of  the  defendant,  thence  until 
after  the  25th  of  March,  1852,  were  ready  and  willing  to  convey 
the  said  premises  to  the  plaintiff  on  payment  of  the  residue  of  the 
purchase-money,  but  the  plaintiff  did  not  nor  would  complete  the 
said  contract,  but  therein  wholly  failed  and  made  default,  and  did 
hot  complete  the  said  purchase,  and  the  said  first-mentioned  money 

(1)  See  Imperial  Loon  Co,  v.  Sione  [1892]   1    Q.  B.  599,   61  L.  J.  Q.  B. 
449.— J.  G.  P. 
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Beavah      became  forfeited,  according  to  the  said  conditions;  and  that  the 

H'DoMirBLL.   defendant  received  and  held  the  said  money  as  aforesaid,  and  not 

otherwise,  as  he  lawfully  might  for  the  cause  aforesaid.    And  so 

the  defendant  saith,  that  he  did  not  receive  the  said  money  to  the 

use  of  the  plaintiff,  as  in  the  said  count  alleged. 

Beplication,  that  when  the  plaintiff  so  contracted,  and  from 
thence  until  and  at  and  after  the  said  receipt  by  the  defendant  of 
the  said  money,  he  the  plaintiff  was  lunatic  and  of  unsound  mind, 
and  thereby  incapable  of  contracting,  or  of  understanding  the 
meaning  of  a  contract,  or  of  managing  his  affairs,  and  that  the 
said  contract  was  not  of  any  use  or  benefit  to  him ;  of  all  which  the 
defendant,  at  the  time  of  the  said  contract  and  of  the  said  receipt 
of  the  said  money,  had  notice. 

Bejoinder,  that  neither  the  vendors  nor  the  defendant  did,  when 
the  plaintiff  made  the  said  contract  of  sale  or  paid  the  money 
therein  mentioned,  know  that  he  was  a  person  lunatic  or  of  unsound 
mind,  and  incapable  by  reason  of  such  unsoundness  of  under- 
[  *3ii  ]  standing  the  meaning  ^of  a  contract,  but  made  the  said  contract 
with  him  fairly  and  in  good  faith,  believing  that  he  was  able  to 
understand  the  meaning  of  the  same. 

Demurrer,  and  joinder. 

The  demurrer  was  argued  last  Term  (Nov.  22)  by 

Skinner  in  support  of  the  demurrer  : 

The  question  as  to  the  liability  of  a  lunatic  upon  contracts  entered 
into  by  him  whilst  a  lunatic,  was  much  discussed  in  the  case  of 
Molton  V.  Camroux  (1).  *  ?  The  plaintiff  contends,  that  where  the 
contract  is  an  executory  one  merely,  and  the  parties  may  be  placed 
in  statu  quo,  the  contract  may  be  rescinded  as  not  binding  upon  the 
lunatic,  and  he  is  therefore  entitled  to  have  the  money  which  he 
has  deposited  in  respect  to  the  contract  restored  to  him.  This  is 
clearly  an  executory  contract.  Several  conditions  remained  to  be 
performed;  and  in  order  to  carry  the  contract  out,  the  plaintiff 
would  be  under  the  necessity  of  exercising  his  discretion.  This  he 
was  not  competent  to  do;  and  the  law  in  such  case  throws  its 
protection  around  the  person  who  suffers  under  the  affliction.  The 
[  ♦312]  case  of  *Hill  v.  Wairen  (2)  may  be  cited  as  an  authority,  that  a 
court  of  equity  will  not  decree  the  specific  performance  of  a  con- 
tract, where  the  party  is  of  unsound  mind  at  the  time  that  he  enters 
into  the  contract. 

(1)  76  B.  B.  669  (2  Ex.  487).  (2)  9  Yea.  605. 
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Willes,  contra  :  Beavan 

The  case  cited  does  not  establish  any  principle  upon  which  the  M*Doira«Lt. 
legal  rights  of  the  plaintiff  in  this  action  can  be  rested.  The 
remedy,  by  decree  of  specific  performance,  is  an  equitable  one: 
and  it  is  often  denied,  where  hardship  would  result  if  the  proceed- 
ing were  allowed.  This  contract,  so  far  as  regards  the  deposit 
which  the  plaintiff  now  seeks  to  have  restored  to  him,  is  executed. 
The  transaction,  on  the  part  of  the  defendant,  was  a  bond  fide  one, 
and  done  in  ignorance  of  the  plaintiff's  disability.  It  therefore 
falls  within  the  authority  of  the  decision  of  this  Court  in  Molton 
V.  Camroux,  which  was  afterwards  affirmed  in  the  court  of  error  (i). 
*  *  In  Price  v.  Bernngton  (2),  Lord  Chancellor  Truro  doubted 
whether  a  conveyance,  executed  by  a  lunatic,  is  absolutely  void  in 
the  absence  of  notice  of  the  lunacy  to  the  party  claiming  under  the 
conveyance,  and  of  all  circumstances  of  fraud ;  and  his  Lordship 
did  not  express  any  opinion  whatever  upon  the  point.  The  case 
of  Molton  V.  Camroux  is  an  authority,  that,  under  circumstances 
like  the  present,  the  *contracting  party  who  suffers  under  the  [  *313  ] 
affliction  must  bear  the  consequences.  The  abstract  of  title  was 
delivered,  and  no  objection  was  made  to  it.  The  defendant  has 
therefore  performed  the  whole  of  his  part  of  the  contract.  The 
defendant,  in  effect,  agi'eed  in  the  terms,  facto  ut  des.  Each  party 
has  executed  the  contract. 

(Pollock,  C.  B.  :  The  case  is  similar  to  that  where  a  person  agrees 
with  an  auctioneer,  who  is  about  to  sell  some  property,  to  postpone 
the  sale  for  a  certain  time,  in  consideration  of  a  sum  paid  down. 
The  sale  being  postponed,  the  party  who  paid  the  money  has  got 
all  be  bargained  for.  Here  the  parties  would  not  be  placed  in  statu 
quo  by  the  return  of  the  deposit,  for  the  defendant  has  been  at 
the  trouble  and  expense  of  obtaining  and  delivering  an  abstract  of 
title.) 

Skinner  replied. 

Cuj\  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.     (After  stating  the  pleadings,  his  Lordship  proceeded) : 
The   question  is,  whether  the  present   case  falls  within    the 
(1)  80  E.  E.  461  (4  Ex.  17).  (2)  87  E.  E.  167  (3  Mac.  &  G.  486). 
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Bbavak  principle  of  that  of  MoUon  v.  Camroux,  decided  in  this  Court  (1) 
M'DoHKBLL.   and  affirmed  in  error  (2).    We  think  it  does. 

It  will  be  observed,  that  the  replication  in  this  case  states  an 
additional  fact,  the  absence  of  which  occasioned  a  remark  by 
Mr.  Justice  Fatteson  in  giving  the  judgment  of  the  court  of  error. 
The  special  verdict  in  that  case  stated,  that  the  intestate  was  at 
the  time  of  the  contract  a  lunatic  of  unsound  mind,  so  as  to  be 
incapable  to  manage  his  affairs.  Mr.  Justice  Pattbbon  observed, 
that  this  did  not  show  such  a  state  of  mind  in  the  grantee  as  to 
render  him  necessarily  incapable  of  knowing  the  nature  of  his  act. 
[  3U  ]  The  replication  supplies  this  supposed  defect,  by  averring  that 

the  plaintiff  was  a  lunatic  and  of  unsound  mind,  and  thereby 
incapable  of  contracting  or  of  understanding  the  meaning  of  a 
contract ;  and  the  statement  is  in  other  respects  the  same  as  that 
in  the  special  verdict. 

We  think  this  makes  no  difference  between  the  present  case  and 
that  already  decided ;  and  we  are  of  opinion  that  this  falls  within 
the  prmciple  of  that  case. 

This  action  is  not  brought  on  an  executory  contract.  The  plaintiff 
is  seeking  to  recover  back  a  sum  of  money  paid  to  the  defendant 
upon  a  contract  which  the  defendant  has  performed,  and  according  to 
which  he  is  entitled  to  retain  it;  and  the  contract  was  entered  into 
by  the  defendant  and  the  money  received,  fairly  and  in  good  faith, 
and  without  knowledge  of  the  lunacy.  It  is  a  transaction  completely 
executed  so  far  as  the  deposit  is  concerned.  The  defendant  has 
done  all  he  was  bound  to  do  to  make  it  his  own  ;  and  the  plaintiff 
has  had  all  he  bargained  for,  the  power  of  buying  the  estate,  with 
the  title  stipulated  for,  at  a  certain  time,  on  payment  of  the  residue 
of  the  purchase-money. 

The  case  is  in  substance  the  same  as  if  the  plaintiff  had  paid  the 
defendant  a  sum  of  money  down  tojabide  the  event  of  his  performing 
a  certain  piece  of  work  in  a  certain  time  and  then  to  be  his  own,  and 
the  defendant  had  done  the  stipulated  work.  The  money  is  now  his 
own,  and  the  plaintiff  cannot  recover  it  back. 

Judgment  for  the  defendant, 
(1)  76  E.  B.  669  (2  Ex.  487).  (2)  SO  E.  E.  461  (4  Ex.  17). 
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BE8WICK  V.  BOFFEY.  i864. 

In  the  Matter  of  the  Claim  of  KOSETTA  MOSES.         '^''— 

(9  Ex.  315-326;  S.  C.  2  0.  L.  R.  558 ;  23  L.  J.  Ex.  89.) 
[Appeal  from  county  oourt  on  interpleader  summons.    See  County  Courts 

Act,  1888,  88.  120  and  186.] 

—       ♦ 

DOWN   V.  PINTO  AND  Another,  1854. 

Jan.  21, 
(9  Ex.  327—337 ;  S.  C.  2  C.  L.  R.  547 ;  23  L.  J.  Ex.  103 ;  22  L.  T.  0.  S.  247.)  . 

The  defendant,  liaving  established  smelting  works  at  Carthagena,  in  [  ^^^  ] 
Spain,  offered  to  employ  the  plaintiff  as  foreman,  by  letter  containing  the 
following  passages :  **1  should  require  you  to  enter  into  an  engagement 
to  remain  with  me  for  at  least  three  years  at  my  option ;  salary  250/.  per 
annum.  I  should  require  you  to  visit  some  of  the  best  smelting  works  in 
England  before  you  come  out."  The  plaintiff  accepted  the  employment,! 
and  on  the  1st  of  February,  1850,  proceeded  to  visit  certain  smelting  works, 
and  was  so  occupied  until  the  15th,  when  he  departed  for  Carthagena,  and 
arrived  there  on  the  6th  of  March.  He  continued  in  the  service  of  the 
defendant  until  the  15th  of  February,  1851,  when  he  was  discharged.  He 
had  been  paid  his  first  year's  salary,  as  commencing  on  the  1st  of  February, 
1850.  In  an  action  to  recover  the  second  year's  salary :  Held,  first,  that 
the  term  **  at  my  option,"  did  not  enable  the  defendant  to  put  an  end  to 
the  service  at  his  wiU,  but  that  it  was  a  yearly  hiring,  with  an  option  for 
the  defendant  to  require  the  plaintiff's  service  for  three  years,  or  to  put  an 
end  to  it  at  the  expiration  of  the  first,  second,  or  third  year.  Secondly,' 
that  the  service  and  the  salai*y  commenced  when  the  plaintiff  first  proceeded 
to  visit  the  smelting  works  in  England. 

Assumpsit.  The  declaration  stated  that,  on  the  Ist  day  of 
February,  1860,  in  consideration  that  the  plaintiff,  at  the  reqaest 
of  the  defendants,  had  then  entered  into  the  service  of  the  defen- 
dants as  foreman  of  certain  lead  and  silver  smelting  works  of  the 
defendants  at  Santa  Lucia,  in  Spain,  at  the  salary  of  250Z.  a  year, 
upon  the  terms  that  the  plaintiff  should  remain  in  the  service  of  the 
defendants  in  the  capacity  and  at  the  salary  aforesaid  for  at  least 
three  years,  at  the  option  of  the  defendants,  from  the  day  of  the 
commencement  of  such  service,  to  wit,  the  said  1st  day  of  February ; 
and  that  the  defendants  should-continue  the  plaintiff  in  their  service 
in  the  capacity  and  at-the  «alary  ajforesaid  for  a  whole  year,  computed 
from  the  day  and  year  last  aforesaid  ;  and  after  the  commencement 
of  each  subsequent  year  of  the  said  service  (computed  from  the  day 
of  the  plaintiff  entering  into  the  service  of  the  defendants)  after  the 
said  first  year  thereof,  to  and  until  the  end  of  such  subsequent 
current  year,  the  defendants  promised  the  plaintiff  to  continue  him 
in  their  service  in  the  capacity  and  at  the  salary  aforesaid  for  such 
whole  year  as  aforesaid,  from  the  day  and  year  in  that  behalf  afore- 
saidy  and  after  the  commencement  of  each  subsequent  year  of  the 
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Down  said  service  (computed  as  aforesaid)  after  the  said  first  year  thereof, 
Pinto.  ^  ^^^  ^^^^^  ^^^  ^^d  of  such  subsequent  current  year.  Averments, 
That,  on  the  1st  of  February,  1850,  the  plaintiff,  having  entered 
into  the  service  of  the  defendants  in  the  capacity  and  at  the  salary 
[  *328  ]  aforesaid,  was  then  and  at  all  times  'afterwards  ready  and  willing 
to  remain  in  the  said  service  for  the  period  of  three  years  at  the 
least,  at  the  option  of  the  defendants ;  and,  although  the  defendants 
did  continue  the  plaintiff  in  their  service  until  the  end  of  the  first 
year  of  the  said  service,  and  from  thence  until  a  certain  day  after 
the  commencement  and  during  the  currency  of  a  subsequent  year 
of  the  said  service,  and  although  the  plaintiff  then  offered  to  remain 
in  the  service  of  the  defendants  until  the  end  of  the  then  current 
year  of  the  said  service,  yet  the  defendants,  during  the  currency  of 
the  said  subsequent  year  of  the  said  service,  discharged  the  plaintiff 
from  their  service,  &c. 

Plea  (inter  alia),  non  assumpaenmt. 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Devonshire  Summer 
Assizes,  it  appeared  that  the  defendants  were  the  owners  of  a 
smelting  establishment  at  Santa  Lucia,  in  Spain ;  and  that,  in  the 
year  1848,  the  plaintiff  had  been  employed  by  them  as  manager 
of  their  works,  but  had  subsequently  returned  to  England.  The 
defendants,  being  about  to  extend  their  works,  were  desirous  that 
the  plaintiff  should  again  enter  into  their  service,  and  some  com- 
munications on  the  subject  passed  between  the  plaintiff  and  one  of 
the  defendants,  who  afterwards  wrote  to  the  plaintiff  as  follows : 

*'  Carthagbna,  21st  December,  1849. 
'*  As  promised,  I  send  you  these  few  lines  to  say  that  should  you 
still  be  desirous  of  coming  out  again  to  Santa  Lucia,  I  shall  be 
most  haj^y  to  engage  you  as  foreman  of  my  works,  not  under 
Mr.  Johnson,  but  under  Mr.  Williams,  who  has  taken  the  direction 
of  said  works  with  proper  assistance.  I  should  require  you  to 
enter  into  an  engagement  to  remain  with  me  for  at  least  three 
years,  at  my  option.  Salary  250Z.  per  annum,  leaving  any  further 
remuneration  to  me,  according  to  the  results  of  our  operations. 
Oar  works  are  being  extended  in  order  to  commence  smelting  as 
[  •329  ]  soon  as  our  engine  arrives.  I  should  *require  you  to  visit  some  of 
the  best  smelting  works  in  England  before  you  come  out.  Please 
to  send  your  answer  to  my  firm  in  London. 

"  Yours  truly, 

"  M.  Perez  Lozano." 
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On  the  8rd  of  January,  1860,  the  plaintiff  wrote  in  answer,  as       Down 
follows :  PiOTo. 

**  In  reply  to  your  Mr.  Perez  letter  from  Garthagena,  dated  the 
21st  ulto.,  offering  me  the  situation  of  foreman  or  superintendent  of 
your  lead  and  silver  smelting  works  at  Sta.  Lucia,  I  beg  to  inform 
you  that  I  shall  have  no  objection  to  undertake  it  for  three  or  more 
years,  at  two  hundred  and  fifty  pounds  for  the  first  year  and  three 
hundred  pounds  for  the  subsequent  years,  or  a  per-centage  of  the 
profits  so  as  to  enable  me  to  realise  that  sum.  Of  course  I  should 
expect  to  have  the  passage  of  both  myself  and  family,  if  thought 
expedient  to  take  them  out  with  me,  paid  by  you,  both  out  and 
home ;  I  should  also  expect  to  have  a  furnished  house  provided  for 
my  residence,  as  before,  on  or  near  the  works ;  and,  as  Mr.  Perez 
wished  for  me  to  see  some  of  the  best  smelting  works  in  this  country 
previous  to  my  going  out, — if  this  should  meet  your  approbation, 
by  your  sending  me  a  copy  of  an  agreement,  with  orders  where  to 
go,  with  a  remittance  for  the  same,  I  am  at  your  orders  immediately. 

"  Yours,  &c. 

"  Thos.  Down." 

On  the  6th  of  January,  1860,  the  defendants  wrote  to  the  plaintiff, 
as  follows : 

*'  In  reply  to  your  letter,  8rd  instant,  we  can  only  reiterate  the 
contents  of  our  Mr.  Perez  letter  to  you,  2l8t  ulto.,  as  we  do  not 
feel  disposed  to  add  at  all  to  the  liberal  terms  he  offers  you.  We 
cannot  understand  what  you  say  about  the  per-centage  of  profits. 
That  question  ^must  be  left  to  our  discretion,  and  accordingly  as  [  *330  1 
the  works  may  answer.  Tour  own  travelling  expenses  in  visiting 
smelting  works  in  England,  also  out  to  and  home  from  Garthagena, 
we  should  of  course  pay ;  but  it  is  not  customary,  nor  should  we 
defray  those  of  your  family.  As  to  lodging,  we  should  provide  you 
with  sufficient  accommodation  at  the  works,  but  we  see  no  necessity 
for  hiring  a  house  for  you. 

"  Yours,  &c. 

"  Pinto,  Pbrbz  &  Go." 

On  the  9th  of  January,  1860,  the  plaintiff  wrote  in  answer,  as 
follows  : 

'*  In  reference  to  yotirs  of  the  6th  instant,  I  beg  to  inform  you  that 
your  Mr.  Perez  and  I  have  had  many  conversations  respecting  the 
per-centage  of  the  profits  of  the  establishment,  and  as  he  perfectly 
understands  my  views  upon  the  subject,  I  will  leave  that  entirely  to 
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DowK  him,  being  satisfied  that  he  will  act  liberally  to  me  if  the  works  answer 
Pinto.  ^®^'  5  *^d  with  respect  to  the  payment  of  the  expense  of  my  family, 
I  have  known  many  instances  in  which  such  has  been  done  ;  but  as 
I  am  not  certain  that  I  should  take  them  with  me,  I  will  waive  that 
subject,  and  consent  to  go  out  to  Sta.  Lucia  as  your  principal  smelter 
on  the  terms  stated  in  Mr.  Perez  and  your  letters,  with  the  under- 
standing (which  I  mentioned  in  the  former  part  of  this  note)  that  I 
leave  any  further  remuneration  to  Mr.  Perez*  own  consideration. 

"  Yours,  &c. 

"  Thos.  Down." 

On  the  10th  January,  1860,  the  defendants  wrote  to  the  plaintiff, 
as  follows : 

"  By  your  favour,  9th  instant,  we  observe  you  consent  to  enter 
into  our  employment  at  our  works  at  Carthagena,  as  principal 
[  ♦331  ]  smelter,  on  the  terms  stated  in  our  letter  *to  you  of  the  5th  instant, 
and  in  our  Mr.  Perez's  of  the  21st  December  last,  leaving  to  his 
judgment  the  question  of  a  per-centage  on  the  profits.  You  will 
accordingly  please  visit  such  of  the  principal  smelting  works  in  this 
country  as  you  may  think  fit,  and,  having  gained  all  the  possible 
information  in  your  power,  proceed  then  with  all  speed  to  Cartha- 
gena to  enter  into  your  duties.  Via  Gibraltar  will  probably  be  your 
shortest  route.  For  present  expenses  we  inclose  our  cheque  for  151. 
We  may  mention  for  your  guidance  that  our  Mr.  Williams  is  the 
present  director  of  our  works  at  Carthagena. 

"  Yours,  i&c. 

"  Pinto,  Pbrez  &  Co." 

On  the  1st  of  February,  1850,  the  plaintiff  proceeded  to  visit 
various  smelting  works  in  Cornwall  and  other  places  in  England, 
and  was  so  occupied  until  the  15th  of  that  month,  when  he  set  out 
on  his  voyage  to  Santa  Lucia,  and  arrived  there  on  the  Srd  of 
March  following.  He  continued  in  the  service  of  the  defendants 
until  the  15th  of  February,  1851 ;  when  they  discharged  him  in 
consequence  of  their  ceasing  to  carry  on  their  works,  which  were 
unproductive.  The  plaintiff  had  been  paid  one  year's  salary ;  and 
in  an  account  which  was  rendered  to  him  by  Williams,  the  manager 
of  the  works,  credit  was  given  to  him  for  his  first  half-year's  salary, 
from  the  1st  of  February,  1850.  The  plaintiff  had  also  been  paid 
his  travelling  expenses  in  visiting  the  smelting  works  in  England. 

It  was  submitted  on  behalf  of  the  defendants,  first,  that,  by  the 
terms  of  the  contract,  they  were  entitled  to  discharge  the  plaintiff 
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at  any  time  "  at  their  option ;  "  secondly,  that  the  service  did  not        down 
commence  until  the  plaintiff  arrived  at  Santa  Lucia.     The  learned       pinto. 
Judge  reserved   the  first  point;  and,  with  respect  to  the  second, 
was  of  opinion  that  the  service  commenced  when  the  plaintiff  first 
proceeded  to  visit  the  smelting  works  in  England.     His  Lordship, 
however,  left  that  question  to  the  jury,  and  they  *found  that  the       [  *'^'^^  ] 
service  commenced  on  the  1st  of  February,  1850,  and  returned  a 
verdict  for  the  plaintiff  for  240Z.,   leave  being  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them  on  both  points. 

Montague  Smithy  in  the  following  Michaelmas  Term,  obtained 
a  rule  nisi  accordingly,  or  for  a  new  trial ;  against  which, 

Crowder  and  Maynard  now  showed  cause.     [They  referred  to 
Elderton  v.  Emniens  (l).] 

MontagxLe  Smith  and  Phinn,  in  support  of  the  rule :  [  333  ] 

First,  the  words  "  at  my  option  "  mean,  that  the  defendants  are 
to  be  at  liberty  to  discharge  the  plaintiff  at  any  time  they  think 
proper.  The  defendants  in  effect  say,  that  they  will  not  be  bound 
for  any  definite  period,  but,  if  they  wish  it,  the  plaintiff  must  serve 
for  three  years.  *  *  Secondly,  the  service  under  the  agreement  C  ^'^^  1 
did  not  commence  until  the  plaintiff  arrived  at  Garthagena. 

(Aldbrson,  B.  :  It  is  evident  what  the  defendants  meant,  for  they 
have  paid  the  plaintiff's  salary  from  the  1st  of  February.) 

The  question  is  one  of  construction,  to  be  determined  by  the  Court, 
and  not  by  a  jury;  and  therefore  the  meaning  of  the  contract  cannot 
be  controlled  by  extrinsic  evidence.  It  would  be  expanding  the  con- 
tract to  hold  that  the  plaintiff  was  foreman  of  the  defendants'  works 
before  he  arrived  there.  For  what  he  did  prior  to  that  time  he  was 
to  be  paid  his  expenses,  but  his  salary  under  the  contract  was  not 
to  commence  until  he  was  in  a  position  to  render  actual  service. 

Pollock,  C.  B.  : 

The  rule  must  be  discharged.  The  case  has  been  presented  to  us 
in  two  views  :  First,  it  is  said  that  this  is  an  agreement  for  a  service 
which  the  defendants  might  put  an  end  to  at  any  period  ;  and  that 
the  expression  "  at  my  option  "  extends  over  every  moment  of  the 
service.  In  my  opinion  that  argument  is  wholly  untenable.  The 
words  *'  at  my  option  "  only  mean  that  the  defendants  are  to  have 

(1)  6  C.  B.  160 ;  see  S.  0.  in  H.  L.,  94  B.  B.  288. 
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Down  the  option  of  saying  whether  the  service  shall  continue  for  one, 
Pinto.  ^^0,  or  three  years.  The  hiring  was  a  yearly  hiring,  but  it  gave 
the  defendants  a  right  to  insist  upon  the  service  of  the  plaintiff  for 
three  years.  After  the  expiration  of  the  first  year,  the  defendants 
could  not  determine  the  service  until  the  end  of  the  second  year,  and 
so  with  respect  to  the  second  and  third  years.  The  plaintiff  could 
only  determine  the  service  at  the  end  of  the  third  year. 
[  *335  ]  xt  was  further  argued,  that,  in  reality,  the  plaintiff  was  ^dismissed 

before  the  commencement  of  the  second  year  of  service.  Now, 
supposing  the  construction  of  the  contiact  to  be  as  contended  for  by 
the  defendants,  a  question  might  arise  whether  the  plaintiff  was  not 
entitled  to  a  reasonable  notice  from  the  defendants  of  the  exercise  of 
their  option.  But  upon  that  point  it  is  not  necessary  to  give  an 
opinion,  because,  on  looking  at  the  whole  contract,  it  seems  to  me 
that  the  service  began  on  the  1st  of  February,  1850.  More- 
over, I  concur  in  what  has  fallen  from  my  brother  Aldbrson,  that 
it  is  clear  what  the  defendants  intended,  for  they  have  deliberately 
acted  on  it,  and  paid  the  first  half  year's  salary,  as  on  a  service 
commencing  on  the  1st  of  February.  It  is  said,  however,  that  we 
must  look  solely  to  the  agreement  itself.  But,  in  doing  so,  it  is 
impossible  to  omit  that  part  of  the  letter  of  the  21st  of  December^ 
1849,  in  which  the  defendants  intimate,  that  if  the  plaintiff  accepts 
the  employment,  they  shall  require  him  to  visit  some  of  the  best 
smelting  works  in  England;  and  in  their  letter  of  the  10th  of 
January,  1850,  they  do  in  fact  require  him.  That  is  not  a  mere 
request  which  he  would  be  at  liberty  to  decline,  but  an  order  which 
he  was  bound  to  obey.  It  may  be,  that,  looking  at  the  contract 
alone,  the  question  is  not  altogether  free  from  doubt,  but  I  have 
come  to  the  conclusion  that  the  intention  of  the  parties  was,  that 
the  salary  should  commence  immediately  when  the  plaintiff  began 
to  obey  the  orders  of  the  defendants. 

Parke,  B.  : 

I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  With 
respect  to  the  first  point,  it  is  clear  that,  according  to  the  true  con- 
struction of  the  contract,  it  was  not  in  the  power  of  the  defendants 
to  dismiss  the  plaintiff  at  their  will.  The  agreement  is,  that  the 
plaintiff  shall  enter  into  the  service  of  the  defendants  as  a  yearly 
servant,  with  an  option  for  them  to  require  his  services  for  three 
]  years,  or  to  dismiss  him  at  the  end  of  the  *first,  second,  or  third 
year.    It  is  a  yearly  hiring,  and  the  plaintiff  is  entitled  to  a  yearly 
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salary.    If  the  defendants  had  chosen  to  dismiss  the  plaintiff  at  the       down 
end  of  the  first  year,  they  might  have  done  so;  but  as  he  continued       pn^o. 
in  their  service  after  the  commencement  of  the  second  year,  he  is 
entitled  to  be  paid  that  year's  salary. 

Upon  the  other  point  I  entertain  considerable  doubt.  Looking 
solely  at  the  former  part  of  the  letter  of  the  21st  of  December, 
1849,  I  should  have  concluded  that  this  was  a  contract  by  the 
plaintiff  to  serve,  in  the  character  of  foreman,  for  at  least  one  year 
from  the  commencement  of  his  service  as  foreman.  The  last  clause 
of  the  letter  creates  the  difficulty,  because,  as  parcel  of  the  contract, 
the  defendants  have  the  power  of  requiring  the  plaintiff  to  visit  the 
best  smelting  works  in  England,  and  there  is  no  stipulation  for  any 
remuneration  for  that  service.  There  is,  however,  evidence  of  what 
the  parties  have  done  under  that  contract ;  for  there  is  an  account, 
in  which  the  defendants  have  allowed  the  plaintiff  his  salary,  com- 
mencing from  the  1st  of  February,  1850.  It  is  argued,  however, 
that,  in  construing  the  contract,  we  ought  not  to  look  at  that 
account.  But  though  we  cannot  refer  to  it  as  explaining  the 
meaning  of  the  parties,  it  seems  to  me  strong  evidence  from  which 
a  jury  might  infer  a  subsequent  agreement  upon  those  terms.  I 
own,  however,  that  I  still  entertain  some  doubt  on  the  subject ;  but, 
after  the  opinion  of  the  Lord  Chief  Baron,  in  which  I  understand 
my  brother  Alderson  concurs,  I  should  not  be  disposed  to  dissent, 
unless  I  was  perfectly  convinced  that  my  view  is  right. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  is  not  necessary  to  say  a  word  on 
the  first  point,  because  it  is  perfectly  clear,  from  the  opinions 
expressed  by  the  Lord  Chief  Baron  and  my  brother  Parke,  that 
the  meaning  of  the  ^contract  is,  that  the  defendants  should  employ  [  *337  ] 
the  plaintiff  as  a  yearly  servant,  with  the  option  of  keeping  him  in 
their  service  for  one,  two,  or  three  years ;  but  after  the  third  year, 
either  party  was  to  have  the  option  of  putting  an  end  to  the 
service.  Then,  when  did  the  service  commence?  In  the  letter  of 
the  21st  of  December,  which  contains  the  terms  of  the  agreement,  it 
is  said,  *'  I  should  require  you  to  enter  into  an  engagement  to  remain 
with  me  for  at  least  three  years  at  my  option ; "  and,  again,  '*  I 
should  require  you  to  visit  some  of  the  best  smelting  works  in 
England  before  you  come  out."  Looking,  therefore,  to  the  whole 
of  that  letter,  I  think  that  the  agreement  commenced  at  that  period 
when  the  plaintiff's  services  were  first  required.     The  defendants, 
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in  effect,  say,  "  You  shall  serve  us  abroad,  and  in  order  that  you 
may  be  a  better  workman,  we  send  you  to  visit  some  of  the  best 
smelting  works  in  England."  The  plaintiff  first  complied  with  that 
requirement  on  the  1st  of  February,  1850,  and  from  that  time  the 
service  commenced.  jj^^  discharged. 


1854. 
Jan,  26. 


BARRETT  v.   POWER. 

(9  Ex.  338—340 ;  S.  C.  2  C.  L.  E.  488 ;  23  L.  J.  Ex.  162 ;  18  Jur.  166.) 

A  plaintiff,  who  is  in  prison  under  sentence  of  transportation,  is  bound 
to  give  security  for  costs. 
[See  20  &  21  Vict.  c.  3,  s.  2.] 


^^2,23.  HADLET  AND  Another  v.  BAXENDALE  and  Others  (1). 

(9  Ex.  341—356  ;  S.  C.  2  0.  L.  R.  617 ;  23  L.  J.  Ex.  179 ;  18  Jur.  368 ;  2  W.  R. 

[  ^^^  ]  302  ;  23  L.  T.  0.  S.  69.) 

Where  two  parties  have  made  a  contract,  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  receive  in  respect  of  the 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  considered 
either  arising  naturally,  i.e,  according  to  the  usual  course  of  things,  from 
the  breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it. 

Where  the  plaintiffs,  the  owners  of  a  flour  mill,  sent  a  broken  iron  shaft 
to  an  office  of  the  defendants,  who  were  common  carriers,  to  be  conveyed 
by  them,  and  the  defendants'  clerk,  who  attended  at  the  office,  was  told 
that  the  mill  was  stopped,  that  the  shaft  must  be  delivered  immediately, 
and  that  a  special  entry,  if  necessary,  must  be  made  to  hasten  its  delivery ; 
and  the  delivery  of  the  broken  shaft  to  the  consignee,  to  whom  it  had  been 
sent  by  the  plaintiffs  as  a  pattern,  by  which  to  make  a  new  shaft,  was 
delayed  for  an  unreasonable  time ;  in  consequence  of  which,  the  plaintiffs 
did  not  receive  the  new  shaft  for  some  days  after  the  time  they  ought  to 
have  received  it,  and  they  were  consequently  unable  to  work  their  miU 
from  want  of  the  new  shaft,  and  thereby  incurred  a  loss  of  profits :  Held, 
that,  under  the  circumstances,  that  loss  could  not  be  recovered  in  an  action 
against  the  defendants  as  common  carriers. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  making  by  the  defendants  of  the  promises  hereinafter 
mentioned,  the  plaintiffs  carried  on  the  business  of  millers  and 


(1)  Among  the  more  important  of 
the  many  judicial  references  to  Hadley 
v.  Baxendale  are  Home  v.  Midland  By, 
Co.  (1873)  L.  R  8  C.  P.  131,  42  L.  J. 
C.  P.  69,  28  L.  T.  312  (disc.) ;  Ham- 
mond v.  Bussey  (1887)  20  Q.  B.  Div. 
79,  57  L.  J.  Q.  B.  58;  EbhetU  v. 
Conquest  [1895]  2  Ch.  377,  64  L.  J. 
Ch.  702,  73  L.   T.   69,   C.  A.;  affd. 


[1896]  A.  C.  490,  65  L.  J.  Ch.  808  ; 
Agius  V.  G.  W.  By.  Co.  [1899]  1  a  B. 
413,  68  L.  J.  Q.  B.  312,  80  L.  T.  140. 
C.  A.  (foil.) ;  and  see  Olohe  Befining  Co. 
V.  Landa  Cotton  Oil  Co.  (1903)  190  U.  S. 
540,  and  an  article  by  Mr.  F.  E.  Smith 
in  Law  Quarterly  Beview,  xvi.,  275. 
— F.  P. 
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mealmen  in  copartnership,  and  were  proprietors  and  occupiers  of  Hadliet 
the  City  Steam  Mills,  in  the  city  of  Gloucester,  and  were  possessed  baxbndalb, 
of  a  steam-engine,  by  means  of  which  they  worked  the  said  mills, 
and  therein  cleaned  corn,  and  ground  the  same  into  meal,  and 
dressed  the  same  into  flour,  sharps,  and  bran,  and  a  certain  portion 
of  the  said  steam-engine,  to  wit,  the  crank  shaft  of  the  said  steam- 
engine,  was  broken  and  out  of  repair,  whereby  the  said  steam- 
engine  was  prevented  from  working,  and  the  plaintiffs  were  desirous 
of  having  a  new  crank  shaft  jnade  for  the  said  mill,  and  had  ordered 
the  same  of  certain  persons  trading  under  the  name  of  W.  Joyce  & 
Co.,  at  Greenwich,  in  the  county  of  Kent,  who  had  contracted  to 
make  the  said  new  shaft  for  the  plaintiffs ;  but  before  they  could  com- 
plete the  said  new  shaft  it  was  necessary  that  the  said  broken 
shaft  should  be  forwarded  to  their  works  at  Greenwich,  in  order  that 
the  said  new  shaft  might  be  made  so  as  to  fit  the  other  parts  of  the 
said  engine  which  were  not  injured,  and  so  that  it  might  be  sub- 
stituted for  the  said  broken  shaft ;  and  the  plaintiffs  were  desirous 
of  sending  the  said  broken  shaft  to  the  said  W.  Joyce  &  Co.  for  *the  [  ♦342  ] 
purpose  aforesaid ;  and  the  defendants,  before  and  at  the  time  of 
the  making  of  the  said  promises,  were  common  carriers  of  goods 
and  chattels  for  hire  from  Gloucester  to  Greenwich,  and  carried  on 
such  business  of  common  carriers,  under  the  name  of  '^  Pickford 
&  Co.;*'  and  the  plaintiffs,  at  the  request  of  the  defendants, 
delivered  to  them  as  such  carriers  the  said  broken  shaft,  to  be 
conveyed  by  the  defendants  as  such  carriers  from  Gloucester  to  the 
said  W.  Joyce  &  Co.,  at  Greenwich,  and  there  to  be  delivered  for 
the  plaintiffs  on  the  second  day  after  the  day  of  such  delivery,  for 
reward  to  the  defendants ;  and  in  consideration  thereof  the  defen- 
dants then  promised  the  plaintiffs  to  convey  the  said  broken  shaft 
from  Gloucester  to  Greenwich,  and  there  on  the  said  second  day  to 
deliver  the  same  to  the  said  W.  Joyce  &  Co.  for  the  plaintiffs.  And 
although  such  second  day  elapsed  before  the  commencement  of  this 
suit,  yet  the  defendants  did  not  nor  would  deliver  the  said  broken 
shaft  at  Greenwich  on  the  said  second  day,  or  to  the  said  W.  Joyce 
&  Co.  on  the  said  second  day,  but  wholly  neglected  and  refused  so 
to  do  for  the  space  of  seven  days  after  the  said  shaft  was  so 
delivered  to  them  as  aforesaid. 

The  second  count  stated,  that,  the  defendants  being  such  carriers 
as  aforesaid,  the  plaintiffs,  at  the  request  of  the  defendants,  caused 
to  be  delivered  to  them  as  such  carriers  the  said  broken  shaft,  to  be 
conveyed  by  the  defendants  from  Gloucester  aforesaid  to  the  said 
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Hadlet  W.  Joyce  &  Go.,  af;  Greenwich,  and  there  to  be  delivered  by  the 
Baxendale.  defendants  for  the  plaintifiEs,  within  a  reasonable  time  in  that 
behalf,  for  reward  to  the  defendants;  and  in  consideration  of 
the  premises  in  this  connt  mentioned,  the  defendants  promised 
the  plaintiffs  to  use  due  and  proper  care  and  diligence  in  and  aboat 
the  carrying  and  conveying  the  said  broken  shaft  from  Gloucester 
aforesaid  to  the  said  W.  Joyce  &  Co.,  at  Greenwich,  and  there 
delivering  the  same  for  the  plaintiffs  in  a  reasonable  time  then 

[  *343 1  following  for  the  carriage,  *conveyance,  and  delivery  of  the  said 
broken  shaft  as  aforesaid;  and  although  such  reasonable  time 
elapsed  long  before  the  commencement  of  this  suit,  yet  the 
defendants  did  not  nor  would  use  due  or  proper  care  or  dili- 
gence in  or  about  the  carrying  or  conveying  or  delivering  the  said 
broken  shaft  as  aforesaid,  within  such  reasonable  time  as  aforesaid, 
but  wholly  neglected  and  refused  so  to  do ;  and  by  reason  of  the 
carelessness,  negligence,  and  improper  conduct  of  the  defendants, 
the  said  broken  shaft  wa&  not  delivered  for  the  plaintiffis  to  the  said 
W.  Joyce  &  Co.,  or  at  Greenwich,  until  the  expiration  of  a  long 
and  unreasonable  time  after  the  defendants  received  the  same  as 
aforesaid,  and  after  the  time  when  the  same  should  have  been 
delivered  for  the  plaintiffs ;  and  by  reason  of  the  several  premises, 
the  completing  of  the  said  new  shaft  was  delayed  for  five  days,  and 
the  plaintiffs  were  prevented  from  working  their  said  steam-mills, 
and  from  cleaning  corn,  and  grinding  the  same  into  meal,  and 
dressing  the  meal  into  flour,  sharps,  or  bran,  and  from  carrying  on 
their  said  business  as  millers  and  mealmen  for  the  space  of  five 
days  beyond  the  time  that  they  otherwise  would  have  been  pre- 
vented from  so  doing,  and  they  thereby  were  unable  to  supply  many 
of  their  customers  with  flour,  sharps,  and  bran  during  that  period, 
and  were  obliged  to  buy  flour  to  supply  some  of  their  other  customers, 
and  lost  the  means  and  opportunity  of  selling  flour,  sharps,  and  bran, 
and  were  deprived  of  gains  and  profits  which  otherwise  would  have 
accrued  to  them,  and  were  unable  to  employ  their  workmen,  to 
whom  they  were  compelled  to  pay  wages  during  that  period,  and 
were  otherwise  injured,  and  the  plaintiffs  claim  800Z. 

The  defendants  pleaded  non  assumpserunt  to  the  first  count;  and  to 
the  second  payment  of  252.  into  Court  in  satisfaction  of  the  plaintiffs' 
claim  under  that  count.  The  plaintiffs  entered  a  nolle  prosequi  as 
to  the  first  count ;  and  as  to  the  second  plea,  they  replied  that  the 
"144  ]  sum  paid  *into  Court  was  not  enough  to  satisfy  the  plaintiffs'  claim 
in  respect  thereof ;  upon  which  replication  issue  was  joined. 
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At  the  trial  before  Crompton,  J.,  at  the  last  Gloucester  Assizes,  Hadlbt 
it  appeared  that  the  plaintiffs  carried  on  an  extensive  business  as  bazbndalr. 
millers  at  Gloucester ;  and  that,  on  the  11th  of  May,  their  mill  was 
stopped  by  a  breakage  of  the  crank  shaft  by  which  the  mill  was 
worked.  The  steam-engine  was  manufactured  by  Messrs.  Joyce  & 
Co.,  the  engineers,  at  Greenwich,  and  it  became  necessary  to  send 
the  shaft  as  a  pattern  for  a  new  one  to  Greenwich.  The  fracture 
was  discovered  on  the  12th,  and  on  the  18th  the  plaintiffs  sent  one 
of  their  servants  to  the  office  of  the  defendants,  who  are  the  well- 
known  carriers  trading  under  the  name  of  Pickford  &  Co.,  for  the 
purpose  of  having  the  shaft  carried  to  Greenwich.  The  plaintiffs* 
servant  told  the  clerk  that  the  mill  was  stopped,  and  that  the  shaft 
must  be  sent  immediately ;  and  in  answer  to  the  inquiry  when  the 
shaft  would  be  taken,  the  answer  was,  that  if  it  was  sent  up  by 
twelve  o'clock  any  day,  it  would  be  delivered  at  Greenwich  on  the 
following  day.  On  the  following  day  the  shaft  was  taken  by  the 
defendants,  before  noon,  for  the  purpose  of  being  conveyed  to 
Greenwich,  and  the  sum  of  21.  4^.  was  paid  for  its  carriage  for 
the  whole  distance ;  at  the  same  time  the  defendants'  clerk  was 
told  that  a  special  entry,  if  required,  should  be  made  to  hasten  its 
delivery.  The  delivery  of  fche  shaft  at  Greenwich  was  delayed  by 
some  neglect ;  and  the  consequence  was,  that  the  plaintiffs  did  not 
receive  the  new  shaft  for  several  days  after  they  would  otherwise 
ha'^  done,  and  the  working  of  their  mill  was  thereby  delayed,  and 
they  thereby  lost  the  profits  they  would  otherwise  have  received. 

On  the  part  of  the  defendants,  it  was  objected  that  these  damages 
were  too  remote,  and  that  the  defendants  were  not  liable  with 
respect  to  them.     The  learned  Judge  *left  the  case  generally  to  the       [  *3i5  ] 
jury,  who  found  a  verdict  with  252.  damages  beyond  the  amount 
paid  into  Court. 

Whateley,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection. 

Keating  and  Dowdeswell  (Feb.  1)  showed  cause : 
The  plaintiffs  are  entitled  to  the  amount  awarded  by  the  jury  as 
damages.  These  damages  are  not  too  remote,  for  they  are  not 
only  the  natural  and  necessary  consequence  of  the  defendants' 
default,  but  they  are  the  only  loss  which  the  plaintiffs  have  actually 
sustained.  The  principle  upon  which  damages  are  assessed  is 
founded  upon  that  of  rendering  compensation  to  the  injured  party. 


746  1854.    EX.    9  EX.  846—846.  [r.b. 

Hadlet  This  important  subject  is  ably  treated  in  Sedgwick  on  the  Measure 
Baxendalb.  0^  Damages.  And  this  particular  branch  of  it  is  discussed  in  the 
third  chapter,  where,  after  pointing  out  the  distinction  between  the 
civil  and  the  French  law,  he  says  (l),  "  It  is  sometimes  said,  in 
regard  to  contracts,  that  the  defendant  shall  be  held  liable  for  those 
damages  only  which  both  parties  may  fairly  be  supposed  to  have  at 
the  time  contemplated  as  likely  to  result  from  the  nature  of  the 
agreement,  and  this  appears  to  be  the  rule  adopted  by  the  writers 
upon  the  civil  law."  In  a  subsequent  passage  he  says, ''  In  cases  of 
fraud  the  civil  law  made  a  broad  distinction"  (2) ;  and  he  adds,  that 
''in  such  cases  the  debtor  was  liable  for  all  the  consequences."  It  is 
difficult,  however,  to  see  what  the  ground  of  such  principle  is,  and 
how  the  ingredient  of  fraud  can  affect  the  question.  For  instance, 
if  the  defendants  had  maliciously  and  fraudulently  kept  the  shaft, 
it  is  not  easy  to  see  why  they  should  have  been  liable  for  these 
damages,  if  they  are  not  to  be  held  so  where  the  delay  is  occasioned 
by  their  negligence  only.  In  speaking  of  the  rule  respecting  the 
[  *346  ]  breach  of  a  contract  to  transport  *goods  to  a  particular  place,  and 
in  actions  brought  on  agreements  for  the  sale  and  delivery  of 
chattels,  the  learned  author  lays  it  down,  that,  ''  In  the  former 
case,  the  difference  in  value  between  the  price  at  the  point  where 
the  goods  are  and  the  place  where  they  were  to  be  delivered,  is 
taken  as  the  measure  of  damages,  which,  in  fact,  amounts  to  an 
allowance  of  profits  ;  and  in  the  latter  case,  a  similar  result  is  Jiad 
by  the  application  of  the  rule,  which  gives  the  vendee  the  benefit  of 
the  rise  of  the  market  price  "(s).  The  several  cases,  English  as 
well  as  American,  are  there  collected  and  reviewed.. 

(Parke,  B.  :  The  sensible  rule  appears  to  be  that  which  has  been 
laid  down  in  France,  and  which  is  declared  in  their  code :  Code 
Civil,  liv.  iii.  tit.  iii.  ss.  1149,  1150,  1151,  and  which  is  thus  trans- 
lated in  Sedgwick  (4) :  "  The  damages  due  to  the  creditor  consist  in 
general  of  the  loss  that  he  has  sustained,  and  the  profit  which  he 
has  been  prevented  from  acquiring,  subject  to  the  modifications 
hereinafter  contained.  The  debtor  is  only  liable  for  the  damages 
foreseen,  or  which  might  have  been  foreseen,  at  the  time  of  the 
execution  of  the  contract,  when  it  is  not  owing  to  his  fraud  that 
the  agreement  has  been  violated.  Even  in  the  case  of  non- 
performance of  the  contract,  resulting  from  the  fraud  of  the 
debtor,  the  damages  only  comprise  so  much  of  the  loss  sustained 

(1)  P.  64.  (3)  P.  80. 

(2)  P.  66.  (4)  P.  67. 
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by  the  creditor,  and  so  much  of  the  profit  which  he  has  been      Hadlbt 
prevented  from  acquiring,  as  directly  and  immediately  results  from   baxi^Wlb. 
the  non-performance  of  the  contract.") 

If  that  rule  is  to  be  adopted,  there  was  ample  evidence 
in  the  present  case  of  the  defendants'  knowledge  of  such 
a  state  of  things  as  would  necessarily  result  in  the  damage 
the  plaintiffs  suffered  through  the  defendants'  default.  The 
authorities  are  in  the  plaintiffs'  favour  upon  the  general  ground. 
In  Nurse  v.  Barns  (1),  *which  was  an  action  for  the  breach  of  [  *347  ] 
an  agreement  for  the  letting  of  certain  iron  mills,  the  plaintiff 
was  held  entitled  to  a  sum  of  6002.,  awarded  by  reason  of 
loss  of  stock  laid  in,  although  he  had  only  paid  lOZ.  by  way  of 
consideration.  In  Boiradaile  v.  Brunton  (2),  which  was  an  action  for 
the  breach  of  the  warranty  of  a  chain  cable  that  it  should  last  two 
years  as  a  substitute  for  a  rope  cable  of  sixteen  inches,  the  plaintiff 
was  held  entitled  to  recover  for  the  loss  of  the  anchor,  which  was 
occasioned  by  the  breaking  of  the  cable  within  the  specified  time. 

(Alderson,  B.  :  Why  should  not  the  defendant  have  been  liable 
for  the  loss  of  the  ship  ? 

Pabke,  B.  :  Sedgwick  doubts  the  correctness  of  that  report  (8). 

Martin,  B.  :  Take  the  case  of  the  non-delivery  by  a  carrier  of  a 
delicate  piece  of  machinery,  whereby  the  whole  of  an  extensive  mill 
is  thrown  out  of  work  for  a  considerable  time ;  if  the  carrier  is  to 
be  liable  for  the  loss  in  that  case,  he  might  incur  damages  to  the 
extent  of  10,000Z. 

Parke,  B.,  referred  to  Everard  v.  Hopkins  (4).) 

These  extreme  cases,  and  the  difficulty  which  consequently  exists 
in  the  estimation  of  the  true  amount  of  damages,  supports  the  view 
for  which  the  plaintiffs  contend,  that  the  question  is  properly  for 
the  decision  of  a  jury,  and  therefore  that  this  matter  could  not 
properly  have  been  withdrawn  from  their  consideration.  In  Ingram 
V.  LaiL'son  (5),  the  true  principle  was  acted  upon.  That  was  an 
action  for  a  libel  upon  the  plaintiff,  who  was  the  owner  and  master 
of  a  ship,  which  he  advertised  to  take  passengers  to  the  East  Indies ; 

(1)  1  Sir  T.  Eay.  77.  cases    were    not    reported     by   Mr. 

(2)  20  R  R.  548  (8  Taunt.  535).  Taunton    himself.       [See    19    B.   R. 

(3)  The  learned  Judge  has  frequently  Preface,  vi.,  vii.] 
observed  of  late  that  the  8th  Taunton  (4)  2  Bulst.  332. 

is  of  but  doubtful  authority,  as  the  (5)  54  R.  R.  766  (6  Ring.  N.^C.  212). 
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hadlet  and  the  libel  impnted  that  the  vessel  was  not  seaworthy,  and  that 
BAxinrDALB.  J^^^  had  purchased  her  to  take  oat  convicts.  The  Court  held, 
[*H48]  that  evidence  showing  that  the  plaintifif's  ^profits  after  the 
publication  of  the  libel  were  1,500Z.  below  the  usual  average,  was 
admissible,  to  enable  the  jury  to  form  an  opinion  as  to  the  nature 
of  the  plaintiff's  business,  and  of  his  general  rate  of  profit.  Here, 
also,  the  plaintiffs  have  not  sustained  any  loss  beyond  that  which 
was  submitted  to  the  jury.  BocUey  v.  Reynolds  (l)  and  Kettle  v. 
Hunt  (2)  are  similar  in  principle.  In  the  latter,  it  was  held  that 
the  loss  of  the  benefit  of  trade,  which  a  man  suffers  by  the  detention 
of  bis  tools,  is  recoverable  as  special  damage. 

(Parke,  B.  :  Suppose,  in  the  present  case,  that  the  shaft  had 
been  lost,  what  would  have  been  the  damage  to  which  the  plaintiffs 
would  have  been  entitled  ?) 

The  loss  they  had  sustained  during  the  time  they  were  so  deprived 
of  their  shaft,  or  until  they  could  have  obtained  a  new  one.  In 
Black  V.  Baxendale  (8),  by  reason  of  the  defendant's  omission  to 
deliver  the  goods  within  a  reasonable  time  at  Bedford,  the  plaintiff's 
agent,  who  had  been  sent  there  to  meet  the  goods,  was  put  to 
certain  additional  expenses,  and  this  Court  held  that  such  expenses 
might  be  given  by  the  jury  as  damages.  In  Brandt  v.  Bowlby  (4), 
which  was  an  action  of  assumpsit  against  the  defendants,  as  owners 
of  a  certain  vessel,  for  not  delivering  a  cargo  of  wheat  shipped  to 
the  plaintiffs,  the  cargo  reached  the  port  of  discharge  but  was  not 
delivered ;  the  price  of  the  cargo  at  the  time  it  reached  the  port  of 
destination  was  held  to  be  the  true  rule  of  damages.  "  As  between 
the  parties  in  this  cause,"  said  Parke,  J.,  ''the  plaintiffs  are 
entitled  to  be  put  in  the  same  situation  as  they  would  have  been  in, 
if  the  cargo  had  been  delivered  to  their  order  at  the  time  when  it 
was  delivered  to  the  wrong  party;  and  the  sum  it  would  have 
fetched  at  that  time  is  the  amount  of  the  loss  sustained  by  the 
non-performance  of  the  defendants'  contract."  The  recent  decision 
[  •siQ  ]  of  this  Court,  in  Waters  v.  *  Towers  (5),  seems  to  be  strongly  in  the 
plaintiffs'  favour.  The  defendants  there  had  agreed  to  fit  up  the 
plaintiffs'  mill  within  a  reasonable  time,  but  had  not  completed 
their  contract  within  such  time ;  and  it  was  held  that  the  plaintiffs 
were  entitled  to  recover,  by  way  of  damages,  the  loss  of  profit  upon 

(1 )  70  R  R.  640  (8  Q.  B.  779).  (4)  36  R.  R.  796  (2  B.  &  Ad.  932), 

(2)  Bull.  N.  P.  77.  (5)  91  R.  R.  356  (8  Ex.  401). 

(3)  1  Ex.  410. 
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a  contract  they  had  entered  into  with  third  parties,  and  which  they      Hadlbt 
were  nnable  to  fulfil  by  reason  of  the  defendants'  breach  of  contract,   baxbndale. 

(Parkb,  B.  :  The  defendants  there  must  of  necessity  have  known 
that  the  consequence  of  their  not  completing  their  contract  would 
be  to  stop  the  working  of  the  mill.  But  how  could  the  defendants 
here  know  that  any  such  result  would  follow  ?) 

There  was  ample  evidence  that  the  defendants  knew  the  purpose 
for  which  this  shaft  was  sent,  and  that  the  result  of  its  nondelivery 
in  due  time  would  be  the  stoppage  of  the  mill ;  for  the  defendants' 
agent,  at  their  place  of  business,  was  told  that  the  mill  was  then 
stopped,  that  the  shaft  must  be  delivered  immediately,  and  that  if 
a  special  entry  was  necessary  to  hasten  its  delivery,  such  an  entry 
should  be  made.  The  defendants  must,  therefore,  be  held  to  have 
contemplated  at  the  time  what  in  fact  did  follow,  as  the  necessary 
and  natural  result  of  their  wrongful  act.  (They  also  cited  Ward  v. 
Smith  (1) ;  and  Parke,  B.,  referred  to  Levy  v.  Langridge  (2).) 

Whateley^  WUles,  and  Phipson,  in  support  of  the  rule  (Feb.  2) : 

It  has  been  contended,  on  the  part  of  the  plaintiffs,  that  the 
damages  found  by  the  jury  are  a  matter  fit  for  their  consideration; 
but  still  the  question  remains,  in  what  way  ought  the  jury  to  have 
been  directed  ?  It  has  been  also  urged,  that,  in  awarding  damages, 
the  law  gives  compensation  to  the  injured  individual.  But  it  is 
clear  that  complete  compensation  is  not  to  be  awarded;  for 
instance,  the  non-payment  of  a  bill  of  exchange  might  *lead  to  [*350] 
the  utter  ruin  of  the  holder,  and  yet  such  damage  could  not  be 
considered  as  necessarily  resulting  from  the  breach  of  contract,  so 
as  to  entitle  the  party  aggrieved  to  recover  in  respect  of  it.  Take 
the  case  of  the  breach  of  a  contract  to  supply  a  rick-cloth,  whereby 
and  in  consequence  of  bad  weather  the  hay,  being  unprotected,  is 
spoiled,  that  damage  would  not  be  recoverable.  Many  similar  cases 
might  be  added.  The  true  principle  to  be  deduced  from  the 
authorities  upon  this  subject  is  that  which  is  embodied  in  the 
maxim:  ''In  jure  non  remota  causa  sed  proxima  spectatur" 
Sedgwick  says  (8),  ''In  regard  to  the  quantum  of  damages,  instead 
of  adhering  to  the  term  'compensation,'  it  would  be  far  more 
accurate  to  say,  in  the  language  of  Domat,  which  we  have  cited 
above,  '  that  the  object  is  to  discriminate  between  that  portion  of 

(1)  11  Price,  19.  (3)  P.  38. 

(2)  46  R  B.  689  (4  M.  &  W.  337). 
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Hadley  the  loss  which  must  be  borne  by  the  offending  party  and  that  which 
Baxbndalk.  must  be  borne  by  the  sufferer.-  The  law  in  fact  aims  not  at  the 
satisfaction  but  at  a  division  of  the  loss."  And  the  learned  author 
also  cites  the  following  passage  from  Broom's  Legal  Maxims: 
"  Every  defendant,"  says  Mr.  Broom,  "  against  whom  an  action  is 
brought  experiences  some  injury  or  inconvenience  beyond  what 
the  costs  will  compensate  him  for  "  (l).  Again,  at  page  78,  after 
referring  to  the  case  of  Flureau  v.  Thomhill  (2),  he  says,  "  Both  the 
English  and  American  Courts  have  generally  adhered  to  this  denial 
of  profits  as  any  part  of  the  damages  to  be  compensated,  and  that 
whether  in  cases  of  j  contract  or  of  tort.  So,  in  a  case  of  illegal 
capture,  Mr.  Justice  Story  rejected  the  item  of  profits  on  the  voyage, 
and  held  this  general  language :  *  Independent,  however,  of  all 
authority,  I  am  satisfied  upon  principle,  that  an  allowance  of 
damages  upon  the  basis  of  a  calculation  of  profits  is  inadmissible. 
[  ♦361  j  *The  rule  would  be  in  the  highest  degree  unfavourable  to  the 
interests  of  the  community.  The  subject  would  be  involved  in 
utter  uncertainty.  The  calculation  would  proceed  upon  contin- 
gencies, and  would  require  a  knowledge  of  foreign  markets  to  an 
exactness,  in  point  of  time  and  value,  which  would  sometimes 
present  embarrassing  obstacles;  much  would  depend  upon  the 
length  of  the  voyage,  and  the  season  of  arrival,  much  upon  the 
vigilance  and  activity  of  the  master,  and  much  upon  the  momentary 
demand.  After  all,  it  would  be  a  calculation  upon  conjectures,  and 
not  upon  facts ;  such  a  rule  therefore  has  been  rejected  by  courts 
of  law  in  ordinary  cases,  and  instead  of  deciding  upon  the  gains  or 
losses  of  parties  in  particular  cases,  a  uniform  interest  has  been 
applied  as  the  measure  of  damages  for  the  detention  of  property.'  " 
There  is  much  force  in  that  admirably  constructed  passage.  We 
ought  to  pay  all  due  homage  in  this  country  to  the  decisions  of  the 
American  Courts  upon  this  important  subject,  to  which  they  appear 
to  have  given  much  careful  consideration.  The  damages  here  are 
too  remote.  Several  of  the  cases  which  were  principally  relied  upon 
by  the  plaintiffs  are  distinguishable.  In  Waters  v.  Towers  (3),  there 
was  a  special  contract  to  do  the  work  in  a  particular  time,  and 
the  damage  occasioned  by  the  non-completion  of  the  contract 
was  that  to  which  the  plaintiffs  were  held  to  be  entitled.  In 
Bon-adaile  v.  Brunton  (4)  there  was  a  direct  engagement  that  the 

(1)  Broom's  Legal  Maxims,  p.  95 ;  (2)  2  W.  Bl.  1078. 

Daviea  y.  Jenkins,  63  B.  B.  744  (11  M.  (3)  1  Ex.  401. 

&  W.  756).  (4)  20  B.  B.  548  (8  Taunt.  535). 
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cable  should  hold  the  anchor.  So,  m  the  case  of  taking  away  a  Hadlet 
workman's  tools,  the  natural  and  necessary  consequence  is  the  loss  baxekdalb. 
of  employment :  Bodley  v.  Reynolds  (1).  The  following  cases  may 
be  referred  to  as  decisions  upon  the  principle  within  which  the 
defendants  contend  that  the  present  case  falls :  Jones  v.  Gooday  (2), 
Waltonv.Fothergill  (8),  Boyce  v.  Baylife(4)  and  Archerv.  Williams  (6). 
*The  rule,  therefore,  that  the  immediate  cause  is  to  be  regarded  in  [  *352  ] 
considering  the  loss,  is  applicable  here.  There  was  no  special 
contract  between  these  parties.  A  carrier  has  a  certain  duty  cast 
upon  him  by  law,  and  that  duty  is  not  to  be  enlarged  to  an  indefinite 
extent  in  the  absence  of  a  special  contract,  or  of  fraud  or  malice. 
The  maxim  "  dolus  circuitu  non  purgatur^''  does  not  apply.  The 
question  as  to  how  far  liability  may  be  affected  by  reason  of  malice 
forming  one  of  the  elements  to  be  taken  into  consideration,  was 
treated  of  by  the  Court  of  Queen's  Bench  in  Lundey  v.  Oye  (6). 
Here  the  declaration  is  founded  upon  the  defendants'  duty  as 
common  carriers,  and  indeed  there  is  no  pretence  for  saying  that 
they  entered  into  a  special  contract  to  bear  all  the  consequences  of 
the  non-delivery  of  the  article  in  question.  They  were  merely 
bound  to  carry  it  safely,  and  to  deliver  it  within  a  reasonable  time. 
The  duty  of  the  clerk,  who  was  in  attendance  at  the  defendants' 
office,  was  to  enter  the  article,  and  to  take  the  amount  of  the 
carriage ;  but  a  mere  notice  to  him,  such  as  was  here  given,  could 
not  make  the  defendants,  as  carriers,  liable  as  upon  a  special 
contract.  Such  matters,  therefore,  must  be  rejected  from  the  con- 
sideration of  the  question.  If  carriers  are  to  be  liable  in  such  a  case 
as  this,  the  exercise  of  a  sound  judgment  would  not  suffice,  but  they 
ought  to  be  gifted  also  with  a  spirit  of  prophecy.  ''  I  have  always 
understood,"  said  Pattbson,  J.,  in  Kelly  v.  PaHington  (7),  "  that  the 
special  damage  must  be  the  natural  result  of  the  thing  done." 
That  sentence  presents  the  true  test.  The  Court  of  Queen's  Bench 
acted  upon  that  rule  in  FoxaU  v.  Baimett  (s).  This  therefore  is  a 
question  of  law,  and  the  jury  ought  to  have  been  told  that  these 
damages  were  too  remote ;  and  that,  in  the  absence  of  the  proof  of 
any  other  damage,  the  plaintiffs  were  entitled  to  nominal  damages 
♦only:  Tindall  v.  Bell  (9).    Siordet  v.  Hall (lo)  and  De  Vaux  v.       [•ass] 

(1)  70  R.  E.  640  (8  Q.  B.  779).  (7)  5  B.  &  Ad.  651. 

(2)  58  B.  B.  649  (8  M.  &  W.  146).  (8)  95  B.  B.  906  (2  EL  &  Bl.  928). 

(3)  7  Car.  &  P.  392.  (S)  63  B.  B.  584  (11  M.  &  W. 

(4)  1  Camp.  58.  232). 

(5)  2  Car.  &  K  26.  (10)  29  R  B.  651  (4  Bing.  607). 

(6)  95  B.  B.  501  (2  El.  &  Bl.  216). 
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Hadlet  Salvador  (1),  are  instances  of  cases  where  the  Courts  appear  to  have 
Baxendalb.  gone  into  the  opposite  extremes — in  the  one  case  of  unduly  favouring 
the  carrier,  in  the  other  of  holding  them  liable  for  results  which 
would  appear  too  remote.  If  the  defendants  should  be  held 
responsible  for  the  damages  awarded  by  the  jury,  they  would  be  in 
a  better  position  if  they  confined  their  business  to  the  convey- 
ance of  gold.  They  cannot  be  responsible  for  results  which, 
at  the  time  the  goods  are  delivered  for  carriage,  are  beyond  all 
human  foresight.  Suppose  a  manufacturer  were  to  contract 
with  a  coal  merchant  or  mine  owner  for  the  delivery  of  a  boat-load 
of  coals,  no  intimation  being  given  that  the  coals  were  required  for 
immediate  use,  the  vendor  in  that  case  would  not  be  liable  for  the 
stoppage  of  the  vendee's  business  for  want  of  the  article  which  he 
had  failed  to  deliver :  for  the  vendor  has  no  knowledge  that  the 
goods  are  not  to  go  to  the  vendee's  general  stock.  Where  the 
contracting  party  is  shown  to  be  acquainted  with  all  the  con- 
sequences that  must  of  necessity  follow  from  a  breach  on  his  part 
of  the  contract,  it  may  be  reasonable  to  say  that  he  takes  the  risk 
of  such  consequences.  If,  as  between  vendor  and  vendee,  this 
species  of  liability  has  no  existence,  a  fortiori  the  carrier  is  not  to 
be  burthened  with  it.  In  cases  of  personal  injury  to  passengers, 
the  damage  to  which  the  sufferer  has  been  held  entitled  is  the 
direct  and  immediate  consequence  of  the  wrongful  act. 

Cur.  adv.  vtUt. 
The  judgment  of  the  Goubt  was  now  delivered  by 

Aldbrson,  B.  : 

We  think  that  there  ought  to  be  a  new  trial  in  this  case ;  but, 

[  *354  ]       in  so  doing,  we  deem  it  to  be  expedient  *and  necessary  to  state 

explicitly  the  rule  which  the  Judge,  at  the  next  trial,  ought,  in 

our  opinion,  to  direct  the  jury  to  be  governed  by  when  they 

estimate  the  damages. 

It  is,  indeed^  of  the  last  importance  that  we  should  do  this ;  for, 
if  the  jury  are  left  without  any  definite  rule  to  guide  them,  it  will, 
in  such  cases  as  these,  manifestly  lead  to  the  greatest  injustice. 
The  Courts  have  done  this  on  several  occasions ;  and,  in  Blake  v. 
Midland  Railway  Company  (2),  the  Court  granted  a  new  trial  on 
this  very  ground,  that  the  rule  had  not  been  definitely  laid  down  to 
the  jury  by  the  learned  Judge  at  Nisi  Prius. 

(1)  43  B.  £.  474  (4  Ad.  &  El.  420).  (2)  88  R  B.  543  (18  Q.  B.  93). 
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*'  There  are  certain  established  rules,"  this  Court  says,  in  Alder  v.      Hadley 
Keighley  (1),  "according  to  which  the  jury  ought  to  find."    And  the    baxkndalk. 
CouBT,  in  that  case,  adds :  "  and  here  there  is  a  clear  rule,  that  the 
amount  which  would  have  been  received  if  the  contract  had  been 
kept,  is  the  measure  of  damages  if  the  contract  is  broken." 

Now  we  think  the  proper  rule  in  such  a  case  as  the  present  is 
this :  Where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  (2)  either  such  as  may 
fairly  and  reasonably  be  considered  arising  naturally,  i.e.,  according 
to  the  usual  course  of  things,  from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  both  parties,  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it.  Now,  if  the  special  circumstances 
under  which  the  contract  was  actually  made  were  communicated  by 
the  plaintiffs  to  the  defendants,  and  thus  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  *breach  of  contract  under  [  'SSft  ] 
these  special  circumstances  so  known  and  communicated.  But,  on 
the  other  hand,  if  these  special  circumstances  were  wholly  unknown 
to  the  party  breaking  the  contract,  he,  at  the  most,  could  only  be 
supposed  to  have  had  in  his  contemplation  the  amount  of  injury 
which  would  arise  generally,  and  in  the  great  multitude  of  cases 
not  affected  by  any  special  circumstances,  from  such  a  breach  of 
contract.  For,  had  the  special  circumstances  been  known,  the 
parties  might  have  specially  provided  for  the  breach  of  contract 
by  special  terms  as  to  the  damages  in  that  case ;  and  of  this 
advantage  it  would  be  very  unjust  to  deprive  them.  Now  the 
above  principles  are  those  by  which  we  think  the  jury  ought  to  be 
guided  in  estimating  the  damages  arising  out  of  any  breach  of 
contract.  It  is  said,  that  other  cases,  such  as  breaches  of  contract 
in  the  non-payment  of  money,  or  in  the  not  making  a  good  title  to 
land,  are  to  be  treated  as  exceptions  from  this,  and  as  governed  by 
a  conventional  rule.  But  as,  in  such  cases,  both  parties  must  be 
supposed  to  be  cognisant  of  that  well-known  rule,  these  cases  may, 
we  think,  be  more  properly  classed  under  the  rule  above  enunciated 
as  to  cases  under  known  special  circumstances,  because  there  both 
parties  may  reasonably  be  presumed  to  contemplate  the  estimation 

(1)  71  E,  R.  692  (15  M.  &  W.  117).        in  accordance  with  the  report  in  23 

(2)  This  sentence  is  not  grammatical      L.J. — F.  P. 
as  printed  in  9  Ex.  It  is  here  amended 

B.B. — ^VOL.  XCVI.  48 
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hadt.bt  of  the  amount  of  damages  according  to  the  conventional  rule. 
Baxk^ndalb,  Now,  in  the  present  case,  if  we  are  to  apply  the  principles  above 
laid  down,  we  find  that  the  only  circumstances  here  communicated 
by  the  plaintiffs  to  the  defendants  at  the  time  the  contract  was 
made,  were,  that  the  article  to  be  carried  was  the  broken  shaft  of  a 
mill,  and  that  the  plaintiffs  were  the  millers  of  that  mill.  But  how 
do  these  circumstances  show  reasonably  that  the  profits  of  the  mill 
must  be  stopped  by  an  unreasonable  delay  in  the  delivery  of  the 
broken  shaft  by  the  carrier  to  the  third  person?  Suppose  the 
plaintiffs  had  another  shaft  in  their  possession  put  up  or  putting 
[  •366  1  up  at  the  time,  and  that  they  only-  wished  to  *send  back  the  broken 
shaft  to  the  engineer  who  made  it;  it  is  clear  that  this  would 
be  quite  consistent  with  the  above  circumstances,  and  yet  the 
unreasonable  delay  in  the  delivery  would  have  no  effect  npon 
the  intermediate  profits  of  the  mill.  Or,  again^  suppose  that,  at 
the  time  of  the  delivery  to  the  carrier,  the  machinery  of  the  mill 
had  been  in  other  respects  defective,  then,  also,  the  same  results 
would  follow.  Here  it  is  true  that  the  shaft  was  actually  sent  back 
to  serve  as  a  model  for  a  new  one,  and  that  the  want  of  a  new  one 
was  the  only  cause  of  the  stoppage  of  the  mill,  and  that  the  loss  of 
profits  really  arose  from  not  sending  down  the  new  shaft  in  proper 
time,  and  that  this  arose  from  the  delay  in  delivering  the  broken 
one  to  serve  as  a  model.  But  it  is  obvious  that,  in  the  great 
multitude  of  cases  of  millers  sending  off  broken  shafts  to  third 
persons  by  a  carrier  under  ordinary  circumstances,  such  conse- 
quences would  not,  in  all  probability,  have  occurred ;  and  these 
special  circumstances  were  here  never  communicated  by  the 
plaintiffs  to  the  defendants.  It  follows,  therefore,  that  the  loss 
of  profits  here  cannot  reasonably  be  considered  such  a  consequence 
of  the  breach  of  contract  as  could  have  been  fairly  and  reasonably 
contemplated  by  both  the  parties  when  they  made  this  contract. 
For  such  loss  would  neither  have  flowed  naturally  from  the  breach 
of  this  contract  in  the  great  multitude  of  such  cases  occurring  under 
ordinary  circumstances,  nor  were  the  special  circumstances,  which, 
perhaps,  would  have  made  it  a  reasonable  and  natural  consequence 
of  such  breach  of  contract,  communicated  to  or  known  by  the 
defendants.  The  Judge  ought,  therefore,  to  have  told  the  jury 
that,  upon  the  facts  then  before  them,  they  ought  not  to  take 
the  loss  of  profits  into  consideration  at  all  in  estimating  the 
damages.    There  must  therefore  be  a  new  trial  in  this  case. 

Ride  absobUe. 
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NICHOLSON  V.   SYKES.  mt. 

Jtiu,.  27- 

(9  Ex.  357—360;  S.  0.  2  C.  L.  R.  992 ;  23  L.  J.  Ex.  193.)  __L 

[Costs  of  cause  where  referred  and  costs  to  abide  the  event  and  award  for  less 
than  20/.;  see  now  Ferguasan  v.  Davison  (1882)  8  Q.  B.  D.  473,  51  L.  J.  Q.  B. 
266 ;  Hyde  v.  Beardsley  (1886)  18  Q.  B.  D.  244,  56  L.  J.  a  B.  81.]     . 


BRACEGIRDLE  v.  HINKS.  i^s*. 

Jau,  27. 
(9  Ex.  361—362 ;  S.  C.  2  0.  L.  R.  991 ;  23  L.  J.  Ex.  128 ;  18  Jur.  70.)  

The  breach  of  an  agreement  to  carry  goods  in  consideration  of  the 
carriage  of  other  goods,  which  is  executed  by  the  carriage  of  the  goods, 
does  not  support  a  common  money  count,  stating  that  the  defendant  is 
indebted  in  a  certain  sum  of  money  to  the  plaintiff  for  the  carriage  of  goods 
at  his  request. 

[Merely  a  decision  on  the  form  of  action.] 


The  south  EASTERN  RAILWAY  COMPANY  v.  The  i854. 
EUROPEAN  AND  AMERICAN  ELECTRIC  PRINT-  ^''— 
ING  TELEGRAPH  COMPANY  and  FREND. 

(9  Ex.  363—378 ;  S.  C.  2  C.  L.  R.  467 ;  23  L.  J.  Ex.  113.) 

The  plaintiffs,  a  Railway  Company,  established  by  the  7  Vict.  c.  xxv.,  were 
empowered  by  their  Act  to  caiTy  their  railway  across  certain  public  high- 
ways at  particular  places  therein  mentioned,  on  a  level.  The  defendants, 
an  Electric  Telegraph  Company,  were  incorporated  by  the  14  &  15  Vict, 
c.  cxxxv. ;  and  by  the  37th  section  of  that  Act  it  was  enacted,  *'  that  it  shall 
be  lawful  for  the  Company  from  time  to  time  to  lay  down  and  place  under 
any  public  roads,  streets,  highways,  and  other  thoroughfares,  and  either 
along  or  across  such  places,  any  wires,  pipes,  or  tubes  which  shall  or  may 
be  necessary  or  convenient  for  the  purposes  of  any  electric  or  other 
telegraph,  or  intended  electric  or  other  telegraph ;  and  from  time  to  time 
to  alter,  repair,  amend,  and  re-instate  the  same,  and  for  such  purposes  to 
break  up  or  open  the  pavement  or  soil  of  any  such  places,  the  Company 
doing  as  little  damage  as  may  be,  and  making  compensation  for  all  damage 
to  be  caused  thereby  to  the  parties  who  shall  have  sustained  such  damage ; 
provided  that  nothing  in  this  present  provision  contained  shall  extend  or 
apply  to  any  railway  or  canal,  or  to  any  of  the  works  or  conveuiences  con- 
nected with  any  railway  or  canal,  except,  that,  subject  to  the  provisions  of 
this  Act,  it  shall  be  lawful  for  the  Company  to  carry  their  wires,  pipes,  and 
tubes,  directly  (but  not  otherwise)  across  any  railway  or  caual,  but  so  and 
in  such  manner,  and  only  at  such  place  and  time,  as  not  in  anywise  to 
damage,  or  be  likely  to  damage,  the  railway  or  canal,  or  any  of  the  works 
connected  therewith,  or  at  all  to  interrupt  or  interfere  with  the  use  thereof, 
or  the  passage  and  conveyance  of  traffic  along  the  same.'*  The  defendants 
carried  their  wires  and  pipes  across  the  plaintiffs'  railway,  at  a  place  where 
it  crossed  the  public  highway  on  a  level,  by  carrying  their  wires,  &c.  under 
the  plaintiffs'  rails,  and  through  the  ballast  and  soil  of  the  line,  and,  as  the 
plaintiffs  alleged,  '*  after  and  by  reason  of  the  wrongs  complained  of,  the 
repair  and  renovation  of  part  of  the  soil  and  ballast  of  the  plaintiffs*  railway 
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became  in  some  meaaure  less  easy  and  oonyenient,  by  reason  of  the  necessity 
of  avoiding  or  interfering  with  the  wires  and  pipes"  : 

Held,  that,  in  such  case,  the  defendants  were  not  empowered,  under  the 
preceding  section,  to  carry  their  wires,  &c,  across  the  railway  in  the  maimer 
they  had  adopted,  as  they  had  thereby  interfered  with  the  railway. 

Semble,  that  the  Telegraph  Company  could  not,  in  any  case,  cany  their 
wires,  &c  under  a  railway  within  the  meaning  of  that  term  as  used  in  the 
37th  section.         * 

[A  decision  on  the  construction  of  a  private  Act  containing  provisions  in 
some  respects  similar  to  those  in  the  Telegraph  Act,  1863  (26  &  27  Vict,  a  112) ; 
but  see  s.  32  of  that  Act.] 


1854. 
Jan,  16. 

[379] 


GUEST  V.  WARREN. 

(9  Ex.  379—383;  S.  C.  2  C.  L.  R.  979 ;  23  L.  J.  Ex.  121 ;  18  Jur.  133.) 

To  an  action  for  a  malicious  prosecution  on  a  charge  of  felony,  without 
any  i-easonable  or  probable  cause,  whereby  the  defendant  had  falsely,  &c. 
caused  the  plaintiff  to  be  imprisoned,  and  indicted  and  tried  on  the  said 
charge ;  the  defendant  pleaded,  that,  before  this  action,  the  plaintiff  had 
brought  an  action  of  trespass  against  the  defendant  for  assault  and  false 
imprisonment  upon  a  false  assertion,  that  the  plaintiff  had  committ^ 
felony,  to  which  action  the  defendant  had  pleaded,  first.  Not  guilty ;  and 
secondly,  a  plea  justifying  such  assertion  as  true ;  and  that,  thereupon, 
the  defendant  committed  the  said  supposed  trespass,  by  giving  the  plaintiff 
into  the  custody  of  a  police  officer ;  to  which  pleas  the  plaintiff  had  replied, 
by  joining  issue  on  the  first,  and  by  replying  de  injuria  to  the  second,  ftc. ; 
that  that  cause  was  tried  before  a  Judge  and  jury ;  and  that  the  learned 
Judge  then  directed  the  jury  to  take  into  their  consideration,  whether  the 
defendant  had  accused  the  plaintiff  with  having  committed  the  said  felony, 
and  whether  he  had  made  the  said  charge  falsely,  &c.,  and  without  any 
probable,  &c.  cause,  and  whether  he  had  so  falsely  and  maliciously,  &c. 
committed  the  said  grievances  complained  of  in  this  action ;  that  the 
jury  found  a  verdict  for  the  plaintiff,  and  they  assessed  the  damages  at 
1252.,  for  which  judgment  was  signed.  The  plea  then  proceeded  to  state, 
that  the  several  imprisonments  in  this  action  are  the  same  as  those  in 
the  former  action ;  and  that  all  the  said  grievances  in  this  action  were 
directed  by  the  Judge  to  be  taken  into  consideration  by  the  jury  in  the 
first  action ;  and  that  they  were  taken  into  their  consideration  ;  and  that 
they  are  the  same  damages  in  respect  of  which  and  on  occasion  whereof  the 
said  damages  were  given  by  the  jury  in  the  first  action :  Held,  that  the  causes 
of  action  were  perfectly  distinct  and  different,  and  that  the  plea  was  bad. 

The  declaration,  in  substance,  stated,  that  the  defendant  falsely 
and  maliciously,  and  without  any  reasonable  or  probable  cause, 
appeared  before  a  justice  of  the  peace,  and  falsely,  <fec.,  charged 
the  plaintiff  with  having  feloniously  stolen  certain  tools  of  the 
defendant,  and  upon  such  charge  the  defendant  then  falsely,  &c., 
procured  the  plaintiff  to  be  committed  for  a  further  examination  to 
a  certain  prison,  and  there  to  be  imprisoned  on  the  charge  afore- 
said, until  the  defendant  afterwards,  falsely,   &c.,  procured  the 
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plaintiff  to  be  conveyed  in  custody  before  certain  other  justices,  to       goest 

be  again  examined  concerning  the  said  offence,  and  to  be  then      wabren. 

imprisoned   upon  the  charge  aforesaid ;  and  the  defendant  then 

falsely,  &c.,  procured  the  said  justices  to  oblige  the  plaintiff  to  enter 

into  a  recognizance  for  his  appearance  to  answer  the  said  charge ; 

by  reason  whereof  the  defendant  afterwards  falsely,  &c.,  procured 

the  plaintiff,  pursuant  to  the  said  recognizance,  to  appear  at  &c. 

The  declaration  then  stated,  that  the  defendant  falsely,  &c.,  procured 

the  plaintiff  to  be  remanded  on  several  occasions  ;  that  the  defendant 

falsely,  &c.,  caused  the  justices  to  commit  the  plaintiff  for  trial  at 

the  Central  Criminal  Court ;  that  the  defendant  falsely,  &c.,  indicted 

the  plaintiff ;  that  the  plaintiff  was  tried  and  acquitted  of  the  said 

offence,  and  was  discharged;  and  that*the  plaintiff  was  thereby       [*380] 

greatly  injured  in  his  good  name;  and  that  he  was  put  to  much 

expense,  &c. 

The  defendant  pleaded,  secondly,  that  the  plaintiff,  before  the 
commencement  of  this  action,  impleaded  the  defendant  in  an  action  of 
trespass,  for  that  the  defendant  had  assaulted  the  plaintiff,  and  seized 
and  laid  hold  of  him,  and  forced  and  compelled  him  to  go,  and  caused 
him  to  be  forcibly  conveyed  in  custody,  along  divers  public  streets 
and  highways  to  a  police  station,  and  there  imprisoned  him  and 
kept  him  in  prison  for  a  long  time,  and  at  the  expiration  thereof 
compelled  him  to  go  and  to  be  forcibly  conveyed  in  custody  to  a 
police-office,  and  there  imprisoned  him,  contrary  to  law,  upon  a 
false  and  unreasonable  assertion  that  he  had  committed  an  offence 
punishable  by  law,  (to  wit)  felony,  whereby  he  suffered  great 
anguish,  &c.,  and  was  put  to  much  expense,  &c.  Whereupon,  the 
defendant  pleaded  to  the  said  declaration,  first.  Not  guilty;  and 
secondly,  a  plea  justifying  the  said  assertion  as  true,  and  that 
thereupon,  and  for  that  reason,  the  defendant  gave  the  plaintiff  in 
charge  to  a  certain  police  constable,  and  did  commit  the  said 
trespasses  in  the  declaration  alleged,  in  order  to  take  the  plaintiff 
before  a  justice  of  the  peace,  there  to  be  dealt  with  according  to 
law,  the  said  trespasses  being  necessary  for  that  purpose.  That 
the  plaintiff  joined  issue  on  the  first  of  these  pleas,  and  replied 
de  injuria  to  the  second,  on  which  issue  was  joined.  That,  at  the 
sittings  in  London,  held  after  Michaelmas  Term,  1851,  the  said 
issues  came  on  to  be  tried  before  a  learned  Judge  of  this  Court,  and 
a  special  jury;  and  that,  upon  the  trial,  the  learned  Judge  directed 
the  jury  *'  to  take  into  their  consideration  the  question  whether  the 
defendant  had  charged  and  accused  the   plaintiff   with   having 
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Guest  feloniously  stolen,  taken,  and  carried  away  the  said  goods  and 
Warren,  chattels  in  the  said  declaration  mentioned,  and  whether  be  bad 
made  the  said  charge  falsely  and  maliciously  and  without  any 
reasonable  or  probable  cause,  and  whether  he  had  so  falsely  and 
[  *38i  1  ^maliciously  and  without  any  reasonable  or  probable  cause  com- 
mitted the  several  grievances  complained  of  in  the  declaration  in 
the  action  now  before  this  honourable  Court:  and  thereupon  the 
jury,  on  the  said  trial,  upon  their  oaths  found  that  the  defendant 
was  guilty  of  the  said  trespasses,  and  that  the  same  had  been 
committed  by  him  of  his  own  wrong,  and  without  the  cause  in 
the  said  second  plea  alleged ;  and  they  assessed  the  damages  of 
the  plaintiff,  over  and  above  his  costs  and  charges  by  him  in  that 
behalf  expended,  to  1252.,  and  for  those  costs  and  charges  to  40<. 
And  such  proceedings  were  thereupon  afterwards  had  in  the  said 
Court,  that  it  was  considered  by  the  said  Court  that  the  plaintiff 
should  recover  against  the  defendant  his  said  damages,  costs,  and 
charges ;  and  also  1702.  Gs.  8d.  for  his  costs  and  charges  by  the  said 
Court  adjudged  of  increase;  which  damages,  costs,  and  charges 
amounted  in  the  whole  to  2972.  6«.  8d.,  which  said  judgment  still 
remains  in  full  force  and  effect.  And  the  defendant  further  says, 
that  the  said  several  imprisonments  mentioned  in  the  declaration 
in  the  action  now  before  this  honourable  Court,  are  the  same 
imprisonments  as  were  and  are  mentioned  in  the  declaration  in  the 
said  first  action  ;  and  that  the  said  several  grievances,  matters,  and 
things,  whereof  the  plaintiff  complains  in  the  action  now  before 
this  honourable  Court,  were  all  and  each  of  them  directed  by  the 
said  learned  Judge  to  be  taken  into  consideration  by  the  said  jury 
in  the  said  first  action  ;  and  the  said  grievances,  and  all  and  each 
of  them,  were  taken  into  consideration  by  the  said  jury  in  that 
action,  and  are  the  same  in  respect  of  which  and  on  occasion 
whereof  the  said  damages  were  given  by  the  said  jury  in  the  said 
first  action  as  before  mentioned ;  and  the  defendant  further  says, 
that  after  the  said  judgment  had  been  so  given  by  the  said  Court 
of  Exchequer  as  aforesaid  against  the  defendant,  the  defendant 
became  a  bankrupt,  within  the  true  intent  and  meaning  of  the 
statutes  in  force  concerning  bankrupts. 

[  382  ]  General  demurrer,  and  joinder. 

Macnamara  in  support  of  the  demurrer  : 
If  this  plea  could  be  supported,  it  would  be  upon  the  ground 
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that  it  is  in  effect  a  plea  of  jadgment  recovered.    But  the  plea  is       Guest 
bad ;   for  the  former  cause  of  action,  and  that  upon  which  *the      v/arbbn. 
plaintiff  now  proceeds,  are  totally  different ;  and  if  the  jury  did  in       [  ♦383  ] 
fact  award  damages  in  respect  of  these  now  sought  to  be  recovered, 
they  did  so  erroneously. 

(Pabkb,  B.  :  An  action  for  an  assault  and  false  imprisonment 
is  a  very  different  thing  from  an  action  for  malicious  prosecution.) 

(He  was  then  stopped  by  the  Court.) 

PigoU,  contra  : 

It  may  be  admitted  that  the  two  actions  are  not  the  same,  and 
that  these  damages  could  not  strictly  have  been  awarded  by  the 
jury  on  the  former  trial ;  but  the  case  is  the  same  as  if  both  the 
parties  had  agreed  that  these  damages  should  be  submitted  to  the 
jury  for  their  consideration :  and  as  the  jury  have  done  so,  and 
the  plaintiff  has  in  fact  signed  judgment  in  respect  of  such  damages, 
the  grievances  here  complained  of  are  those  in  respect  of  which 
the  plaintiff  has  already  recovered. 

(Pakee,  B.  :  That  cannot  be  so.  The  plea  is  inconsistent  on  the 
face  of  it. 

Martin,  B.  :  Can  it  be  taken  that  the  parties  agreed,  for  the 
purpose  of  avoiding  two  actions,  that  these  damages  should  be 
taken  into  consideration  by  the  jury  ?) 

They  did  so  in  effect. 

(Platt,  B.  :  If  they  had  done  so,  it  would  not,  I  think,  have 
afforded  matter  for  a  plea,  but  merely  ground  for  staying  the 
proceedings.) 

Parke,  B.  : 
The  plea  is  clearly  bad. 

Platt,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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1863.  OPPENSHAW  V.  WHITEHEAD  (1). 

^7J;'^-  MUCKLOW   V.   SAME. 

JanA9,  (9  Ex.  384—388;  S.  C.  2  C.  L.  E.  553 ;  23  L.  J.  Ex.  97.) 

[  3g4  1  Two  plaintiffs  sued  by  the  eame  attorney  for  separate  damage  resulting 

to  each  from  the  same  tortious  act  of  the  defendant ;  both  causes  were  tried 
at  the  same  Assize,  and  verdicts  found  for  the  plaintiffs :  Held,  that  each 
plaintiff  was  entitled  to  the  costs  of  drawing  the  brief  in  his  case,  notwith- 
standing each  brief  contained  the  same  pleadings  and  statements  of  facts. 

The  first  of  the  above  actions  was  brought  to  recover  damages 
sustained  by  reason  of  the  bursting  of  a  reservoir  belonging  to 
the  defendant,  whereby  the  plaintiff's  cotton  mills  were  destroyed. 
The  second  was  brought  by  the  plaintiff,  a  manufacturing  chemist, 
to  recover  from  the  same  defendant  damages  sustained  by  reason 
of  the  same  bursting  of  the  reservoir,  whereby  the  plaintiff's  drugs 
were  destroyed.  The  same  attorney  was  employed  by  both 
plaintiffs,  and  both  actions  came  on  for  trial  at  the  last  Liver- 
pool Spring  Assizes,  when  verdicts  were  found  in  each  for  the 
plaintiff.  On  taxation  of  costs  in  the  two  actions,  the  Master 
refused  to  allow  for  drawing  two  briefs,  on  the  ground  that  they 
contained  the  same  pleadings  and  statement  of  the  circumstances 
of  the  case,  but  he  allowed  the  costs  of  drawing  one  brief,  and  for 
copying  that  brief,  and,  adding  the  two  amounts  together,  he 
divided  the  aggregate  between  the  plaintiffs. 

Hugh  HUly  in  last  Michaelmas  Term  (Nov.  7),  obtained  a  rule 
nisi  for  the  Master  to  review  his  taxation  of  the  plaintiffs'  costs  in 
both  actions ;  against  which 

Oray,  in  the  same  Term  (Nov.  17),  showed  cause : 

The  Master  has  exercised  a  proper  discretion.  An  attorney  is 
entitled  to  a  reasonable  compensation  for  his  labour ;  but  he  ought 
not  to  be  paid  for  work  which  is  not  performed.  Suppose,  instead 
of  two  actions,  there  had  been  twenty,  is  the  attorney  to  be  allowed 
for  drawing  so  many  briefs,  when  nineteen  are  mere  copies  of  the 
other? 

(Aldbrson,  B.  :   The  question  is,  how  much  is  the  plaintiff  in 
each  action  entitled  to  ?    There  is  no  reason  why  a  plaintiff  should 
[  *385  ]       recover  *less  because  another  person  employs  the  same  attorney 
to  bring  a  similar  action.) 

(1)  Followed  in  QrieVa  case  (1890)  45  Ch,  D.  606,  69  L.  J.  Ch.  532.— J.  G.  P. 
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The  principle  contended  for  is  adopted  in  the  allowance  for  attend*    Oppekbhaw 
ances  under  the  "  Directions  to  the  Masters,"  H.  T.  16  Vict,  (i),  by  whitb'hkajd. 
which  an  attorney,  who  has  two  or  three  causes  for  trial,  is  allowed 
less  for  each  than  if  he  had  one  only.    The  case  might  be  different 
if  the  second  action  had  been  tried  at  a  subsequent  Assize. 

Htigh  Hill  in  support  of  the  rule : 

The  actions  were  brought  to  recover  damages  for  separate  and 
distinct  injuries  to  two  different  persons ;  and  on  taxation  of  costs, 
each  action  must  be  treated  as  if  it  were  the  sole  action.  Suppose 
the  second  action  had  not  been  commenced  until  after  the  first  was 
determined,  could  it  be  contended  that  the  plaintiff  would  not  be 
entitled  to  his  full  costs  ?  In  that  case,  however,  no  more  labour 
would  be  expended  by  the  attorney  than  in  this.  Great  injustice 
might  arise  from  thus  blending  the  interests  of  two  distinct 
plaintiffs,  for  the  defendant  might  have  funds  sufficient  to  pay 
one,  but  not  both.  In  Dax  on  the  Masters'  Practice,  it  is  said, 
that  this  very  point  was  decided  in  two  unre})orted  cases  of  Gillett 
V.  Peppercorn,  Johnstone  v.  Same  (2). 

Cur,  adv.  wit. 
Pollock,  C.  B.,  now  said :  [  386  ] 

In  these  cases  there  were  two  motions  to  review  the  taxation  of 
the  Master,  who  had  ^disallowed  the  costs  of  drawing  two  briefs,  on  [  *387  ] 
the  ground  that  the  circumstances  of  each  case  were  substantially 
the  same,  and  the  same  attorney  was  employed  by  both  plaintiffs. 
We  were  desirous,  in  cases  of  this  kind,  to  lay  down  some  rule 
which  would  be  productive  of  economy  in  the  administration  of 
justice;  but,  after  considering  the  subject  with  the  greatest 
attention,  we  find  it  impossible  to  lay  down  any  general  rule  which 
might  not  create  more  expense  in  discussing  its  application  than 
would  probably  be  saved  by  its  adoption.  We  therefore  think 
that,  where  the  business  has  been  actually  done,  the  Master  ought 
not  to  take  into  consideration  that  the  same  attorney  was  employed 
by  two  or  more  plaintiffs,  unless  indeed  there  has  been  a  consoli- 
dation of  the  actions.  With  respect  to  such  matters  as  may  be 
required  to  be  done  but  once  for  both  causes,  such  as  subpoenaing 
a  witness,  making  a.  journey,  or  the  like,  of  course  the  charges 
must  be  divided  according  to  the  discretion  of  the  Master,  exercised 
under  the  "Directions  to  the  Taxing  Masters."    But  in  matters 

(1)  1  El.  &  BL  App.  Ixv. ;  and  see  (2)  Exch.  H.  T.  1843. 

now  E.  S.  0.  App.  N.  No.  176. 
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Oppexbuaw   of  *this  description,  where  the  business  is  actually  done  in  both 

Whitehead,  causes,  we  think  that,  whether  the  causes  are  tried  at  the  same 

[*388]       or  at  a  subsequent  Assize,  the  attorney  is  entitled  to  the  same 

charges  as  if  two  different  attornies  had  been  employed.    If  any 

advantage  therefore  accrues  to  an  attorney  who  is  employed  by  two 

plaintiffs,  he  ought  to  have  the  benefit  of  that  confidence  which  is 

placed  in  him.    For  these  reasons,  we  think  that  the  rules  must  be 

absolute  to  review  the  Master's  taxation. 

Ruies  absolute. 

1864.  HANCOCK  V.  NOTES. 

JoM^.  (9  Ex.  388-^92 ;  S.  0.  2  0.  L.  R  1060;  23  L.  J.  Ex.  110.) 

[Practice  under  the  C.  L.  P.  Act,  1852.] 


1854.  GKIFFITH  V.   SELBY. 

Jan^.  (9  Ex.  393—395 ;  S.  C.  2  0.  L.  E.  486 ;  23  L.  J.  Ex.  226  ;  18  Jur.  178.) 

[Pluctice  under  the  0.  L.  P.  Act,  1852.] 


1853.       In  re  An  Aebitration  between   SAMUEL   WAKE   and 
jvbr.24.  rp^g  REGENT'S  CANAL  COMPANY. 

1854. 
Jan,  26.  (9  Ex.  395-404 ;  S.  C.  23  L.  J.  Ex.  145;  7  Eail.  Cas.  780.) 

P        ,  An  arbitrator,  appointed  under  the  Lands  Clauses  Consolidation  Act, 

^        ^  1845,  has  no  power  to  set  out  approaches  to  lands  not  taken,  in  lieu  of 

communications  formerly  existing  over  lands  taken,  both  portions  of  lands 
belonging  to  the  same  party ;  but  can  only  award  compensation  in  respect 
of  the  injuriously  affecting  the  lands  not  taken  by  reason  of  the  loss  of  the 
approaches. 

If  power  to  set  out  such  approaches  be  giyen  by  an  additional  submission, 
not  containing  a  consent  that  this  additional  submission  shall  be  made  a 
rule  of  Court,  the  Court  cannot  set  aside  the  award  on  the  ground  that 
no  approaches  are  set  out ;  inasmuch  as  section  36  of  the  Lands  Clauses 
Consolidation  Act  authorises  the  makiug  such  submission  only  a  rule  of 
Court  as  is  in  pursuance  of  the  Act;  and  stat.  9  &  10  Will.  IIL  c.  15, 
gives  such  authority  only  where  the  submission  contains  such  consent  (1). 

Under  the  Lands  Clauses  Consolidation  Act,  the  arbitrator  is  not  bound 
to  award  compensation  in  respect  of  contingent  future  damage,  suggested 
as  likely  to  arise  from  the  execution  of  works  to  be  done  by  the  promoters, 
unless  it  clearly  appears  that  such  damage  must  necessarily  arise.  If  such 
damage  in  fact  arises  afterwards,  the  remedy  for  the  party  damaged  is 
under  section  68. 

Where  part  only  of  leasehold  premises,  subject  to  an  entire  single  rent, 

(1)  As  to  this  point  see  now  the  Arbitration  Act,  1889,  ss.  1  and  12. — J.  G.  P. 
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is  taken,  the  arbitrator  has  no  power  to  apportion  the  rent.    The  remedy  in  re 

is  under  section  119.  Ware. 

The  award  is  not  bad  for  not  expressly  awarding  compensation  in  respect 
of  damage  done  to  the  land  before  the  making  of  the  award,  by  reason  of 
the  land  haying  remained  untenanted  in  consequence  of  the  notice. 

BoviLL,  in  last  Term  (November  24),  obtained  a  rule  nm  for 

setting  aside  the  award  made  in  the  above  case. 

In  the  present  Term  (i),  T.  F.  Ellis  showed  cause,  and  Bovill       I  396  ] 

was  heard  in  support  of  the  rule  (2). 

Cur.  adv.  vvXt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

This  was  a  rule  obtained  by  Mr.  Bovill  to  set  aside  an  award. 
Cause  was  shown  against  it  by  Mr.  Ellis;  when  the  following 
appeared  to  be  the  facts  of  the  case. 

By  an  Act  called  **  The  Regent  s  Canal  Reservoir  Act,  1851 "  (8), 
which  was  an  Act  to  enable  the  Company  of  Proprietors  of  the 
Regent's  Canal  to  enlarge  a  reservoir  on  the  river  Brent,  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  was 
incorporated  therewith.  By  the  first-mentioned  Act,  the  Canal 
Company  were  authorised  to  take  two  parcels  of  land  on  the  river 
Brent,  one  a  portion  of  a  field  called  ''  The  Clay  Field,"  near  the 
Edgware  Road,  and  another,  numbered  48  and  44  in  the  Parlia- 
mentary plan,  further  north  upon  the  river;  and  the  Act,  after 
reciting  that  Mr.  Ware  was  owner  in  fee  of  another  parcel  of  land, 
enacted  that,  if  he,  within  three  months,  gave  notice  that  he 
required  the  Company  to  purchase  the  latter  parcel  of  land,  they 
were  bound  to  do  so;  and  the  provisions  of  the  Lands  Clauses 
Consolidation  Act  were  declared  to  be  applicable  to  this  purchase. 
Mr.  Ware  duly  gave  notice  to  the  Company  to  make  this  purchase ; 
and  the  respective  parties,  namely,  Mr.  Ware  on  the  one  hand, 
''^and  the  Canal  Company  on  the  other,  being  unable  to  agree  upon  [  *d97  ] 
terms,  by  an  instrument  in  writing,  dated  the  18th  of  March,  1858, 
they,  under  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
appointed  Mr.  Tite  to  be  the  single  arbitrator,  to  settle  the  question 
of  disputed  compensation  between  them.     The  instrument  began 

(1)  Jan.  26th.  Before  Pollock,  sidered  that  no  report  of  the  arguments 
C.  E.,  Parke,  B.,  Aldersou,  B.,  and  is  required  beyond  what  will  be  found 
Martin,  B.  in  the  notes. 

(2)  The  facts  of  the  case  and  the  (3)  14  &  15  Vict.  c.  xxxii.,  local  and 
points  made  on  either  side  being  fully  personal,  public. 

shown   in  the  judgment,  it   is   con- 
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In  re  by  reciting  "  The  Regent's  Canal  Reservoir  Act,  1851/'  and  that 
the  Canal  Company,  by  a  notice  in  writing,  dated  the  14th  of 
July,  1852,  had  given  notice  that  they  required  to  purchase  the 
piece  of  land  numbered  48  and  44,  which  they  were  entitled  to 
purchase  and  take  by  virtue  of  their  Acts ;  and  that,  by  another 
notice  in  writing,  dated  the  20th  of  December,  1852,  they  had 
given  notice  that  they  required  to  purchase  a  portion  of  the  field, 
called  "  The  Clay  Field,"  which  they  were  also  entitled  to  purchase 
and  take  by  virtue  of  the  Act.  The  instrument  then  proceeded  to 
recite,  that  Mr.  Ware,  in  pursuance  of  the  power  conferred  upon 
him,  had  required  the  Company,  by  a  notice,  dated  the  17th  of 
June,  1851,  to  purchase  and  take  the  parcel  of  land,  which  they 
were  bound  to  purchase ;  and  that  they  had  given  him  the  notice 
directed  by  the  Lands  Clauses  Consolidation  Act,  of  their  desire 
to  purchase  it,  and  treat  with  him  respecting  it.  It  further  recited, 
that,  by  a  notice,  dated  the  15th  of  January,  1858,  the  Company 
had  given  notice  to  Mr.  Ware,  that  they  intended  to  cause  a  jury 
to  be  summoned,  pursuant  to  the  powers  of  the  Lands  Clauses 
Consolidation  Act,  for  settling  the  question  of  compensation  in  the 
manner  provided  by  the  Act;  and  they  thereby  oflfered  three 
separate  sums  of  money  to  Mr.  Ware  for  the  purchase  and  taking 
of  the  three  parcels  of  land  before  mentioned  respectively,  and  for  the 
damage  to  be  sustained  by  Mr.  Ware  by  the  execution  of  the  works 
by  the  Company's  Acts  authorised  to  be  executed.  The  instrument 
then  further  proceeded  to  recite,  that  the  Canal  Company  and 
[  *S98  ]  Mr.  Ware,  being  unable  to  come  to  an  agreement  as  to  *the  sums 
to  be  paid  by  the  former  to  the  latter  for  the  purchase  and  taking 
of  the  said  several  parcels  of  land,  and  by  way  of  compensation  for 
the  damages  sustained  by  him  by  reason  of  the  severance  of  the 
lands  taken  from  his  other  lands,  and  otherwise  injuriously  affect- 
ing the  same,  by  the  exercise  of  the  powers  of  their  said  Act,  had 
concurred  in  the  appointment  of  a  single  arbitrator  (Mr.  Tite)  to 
settle  the  said  question  of  disputed  compensation ;  and  they 
accordingly  did  so  appoint  the  said  Mr.  Tite  the  sole  arbitrator. 
All  these  notices  and  proceedings  were  in  strict  conformity  with 
the  Lands  Clauses  Consolidation  Act.  Mr.  Tite,  on  the  4th  of 
October,  1858,  made  and  published  his  award,  and  awarded  "  that 
the  compensation  to  be  paid  by  the  said  Company  to  Mr.  Ware  for 
the  purchase  and  taking  of  the  parcel  of  land  mentioned  in  the 
first  notice,  and  for  the  damage  to  be  sustained  by  Mr.  Ware  by 
the  execution  of  the  works,  by  the  Company's  Act  authorised  to  be 
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executed,  was  the  sum  of  1451. ;  "  and  the  award  then  proceeded        in  re 
to  award  compensation  in  respect  of  the  other  two  parcels  of  land 
in  the  same  form  of  words. 

An  application  was  made  to  set  aside  this  award,  and  a  rule  to 
show  cause  was  granted.  The  substantial  grounds  for  the  rule 
were,  first,  that  the  arbitrator  had  not  determined  the  question  of 
the  approaches,  way,  or  access  to  the  close  called  "  The  Clay  Field," 
a  portion  of  which  was  taken  by  the  Company ;  secondly,  that  the 
arbitrator  had  not  decided  on  the  question  of  compensation,  in 
respect  of  certain  leasehold  pieces  of  land  marked  (D)  in  the  plan, 
and  mentioned  in  a  certain  statement  (i)  submitted  to  the  arbitrator  ; 
^thirdly,  that  the  arbitrator  had  not  apportioned  the  rent  of  the  [  *39^  1 
leasehold  land,  and  determined  upon  what  portion  of  the  property 
the  rent  should  remain  charged ;  fourthly,  that  the  arbitrator  had  not 
decided  the  compensation  in  respect  of  the  past  damage  sustained 
in  respect  of  the  freehold  land,  prior  to  the  making  of  the  award, 
by  reason  of  the  execution  of  the  powers  of  the  Acts,  and  the  giving 
of  the  notices  by  the  Company. 

The  first  objection  was  supported  by  an  affidavit,  which  stated 

that,  except  through  that  part  of  the  field  called  "  The  Clay  Field," 

which  was  taken  by  the  Canal  Company,  there  was  no  way  or 

approach  to  the  remaining  portion  of  **  The  Clay  Field ;  "  and  that, 

in  the  statement  submitted  to  the  arbitrator,  mentioned  in  the 

second    objection,    his  attention  was  particularly  called  to  this 

matter.    An  affidavit  in  answer  stated,  that  "  The  Clay  Field  "  was 

leased  by  Mr.  Ware  from  the  warden  and  fellows  of  All  Souls 

College,  Oxford,  and  that  the  Canal  Company  had  agreed  with  them 

to  convey  a  right  of  road  to  enure  for  the  benefit  of  Mr.  Ware  and 

the  tenants  of  "  The  Clay  Field,"  more  commodious  than  the  old 

road ;  and  that  they  had  sent  to  the  warden  and  fellows  a  grant  of 

the  said  right  of  road  which  joined  the  highway  at  the  same  spot 

(1)  As   to    this    statement,  it  was  made  that  the  arbitrator  should  set 

deposed  in  the  affidavit  in  support  of  out  new  approaches,   which  had  not 

the  rule,  that  it  was  agreed  between  been  objected  to  in  the  counter  state- 

the    attomies    of   the    parties,    that  ment.    In  the  affidavit  in  answer,  it 

written  statements  on  behalf  of  each,  was  deposed,  that  there  was  no  inten- 

relating  to  the  matters  referred,  should  tion    of    enlarging    the    arbitrator's 

be  sent  to  the  arbitrator,  and  that  such  power ;  and  it  was  denied,  that  there 

statementshould  be  in  lieu  of  oral  state-  was  any  assent,  express  or  implied,  to 

ment  before  the  arbitrator  and  the  pro-  the    arbitrator's     setting     out     new 

duction  of  evidence  before  him,  unless  approaches.      It    was    not  suggested 

the  arbitrator  should  require  it.  Audit  that    the   instrument   contained  any 

was  insisted,  that,  in  the  statement  on  consent  that  it  should  be  made  a  rule 

behalf  of  Ware,  a  demand  hacf  been  of  Court. 
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In  re        where  the  old  road  had  done,  and  was  shorter  and  more  convenient. 
Ware 

Independent,  however,  of  the  facts  stated  in  the  affidavits,  we  are  of 

opinion,  that  the  omission  to  take  notice  of  this  claim  for  the 
[  *400  ]  approaches  and  way  forms  no  objection  to  *the  award ;  and  indeed 
we  think,  that,  if  the  arbitrator  had  at  all  awarded  in  respect  of  it, 
he  would  have  exceeded  his  power.  The  authority  of  the 
arbitrator  was  exclusively  under  the  Lands  Clauses  Consolidation 
Act,  1845,  and  no  special  or  particular  power  was  given  to  him ; 
and  we  are  clearly  of  opinion,  that  the  compensation  to  be  given 
under  it  is  a  pecuniary  compensation  only.  The  clauses  in  the  Act 
relating  to  this  subject  are  from  the  16th  to  the  68th,  both  inclusive. 
By  these  clauses,  there  are  three  modes  provided  for  settling  the 
compensation :  first,  if  the  compensation  claimed  do  not  exceed  50Z., 
it  is  to  be  settled  by  two  justices  (sect.  22) ;  secondly,  if  the  com- 
pensation claimed  exceed  50/.,  and  if  the  party  claiming  compensa- 
tion desire  to  have  it  settled  by  arbitration,  it  shall  be  so  settled 
(sect.  23) ;  thirdly,  if  not  so  settled  by  arbitration,  it  is  to  be  settled 
by  a  jury  (sect.  89).  By  sect.  25,  directions  are  given  as  to  settling 
the  question  of  compensation  by  arbitration,  and  the  arbitrator  is 
to  hear  and  determine  the  matter  which  shall  be  in  dispute.  Now, 
upon  reference  to  the  submission  in  the  present  case,  it  is  clear, 
that  the  matters  in  dispute  are  exclusively  amounts  of  money,  and 
nothing  else;  nor  indeed,  under  the  sole  authority  of  the  Lands 
Clauses  Consolidation  Act,  1845,  could  they  be  otherwise,  as  we 
have  already  said ;  and  it  is  quite  impossible  to  introduce  the 
statement  laid  before  the  arbitrator  into  the  submission.  It  is  not 
any  part  of  the  rule  whereby  the  submission  is  made  a  rule  of  Court, 
nor  could  it  possibly  have  been  made  so.  That  the  compensation 
[  ♦401  ]  *to  be  given  under  the  Act  is  to  be  exclusively  a  money  compensa- 
tion, is  further  shown  by  the  49th  and  68rd  sections.  The  49th 
section  enacts,  that  the  jury  shall  deliver  their  verdict  separately 
'*  for  the  sum  of  money  to  be  paid  for  the  purchase  of  the  land,  and 
for  the  sum  of  money  to  be  paid  by  way  of  compensation  for  the 
damage,  if  any,  to  be  sustained  by  the  owner  by  reason  of  the 
severance  of  the  land  taken  from  the  other  land  of  the  same  owner, 
or  likewise  injuriously  affecting  such  land  by  the  exercise  of  the 
provisions  of  the  Acts."  And  the  68rd  section  enacts,  that  the 
arbitrator  shall,  in  estimating  the  purchase-money  or  compensation, 
regard  the  very  same  several  matters  (i).     It  seems  to  us,  therefore, 

(1)  On  this  point,  Olover  y.  North      (16  Q.  B.  912),  was  referred  to  in  the 
Staffordshire  Railway  Vo,,  83  R  E.  777      argument. 
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quite  clear,  that  the  arbitrator  has  done  right  in  awarding  a  money        in  n 
compensation  only ;  and  that  he  would  have  gone  ultra  vires  if  he  ^^^' 

had  awarded  in  respect  of  the  approaches  and  *way.  Indeed,  it  is  [  •^o^  ] 
quite  obvious,  that  the  greatest  difficulties  would  arise  if  parties 
were  entitled  to  demand  approaches  and  ways  to  be  awarded  to 
them.  The  Railway  Companies,  who  mainly  act  upon  the  Lands 
Clauses  Consolidation  Act,  and  for  whose  benefit,  principally,  the 
Act  was  passed,  are  merely  entitled  to  take  a  strip  of  land  upon 
which  the  railway  is  to  go.  They  have  no  means  of  giving  rights 
of  way,  because  they  have  not  land  over  which  to  give  them ;  and 
all  that  can  be  done,  when  a  way  cannot  be  obtained  (which  is  not 
very  frequently  the  case,)  is  to  give  the  proprietor  a  full  money 
compensation  for  the  destruction  of  his  way  or  access. 

The  second  objection  is,  that  the  arbitrator  has  not  decided  the 
question  of  compensation  in  respect  of  certain  pieces  of  land  marked 
D.  in  the  plan.  The  pieces  of  land  marked  D.  are  at  a  little  distance 
from  one  of  the  parcels  of  land  mentioned  in  the  submission,  but 
are  not  themselves  mentioned  in  it  at  all ;  and  it  is  stated  in  one  of 
the  affidavits  upon  which  the  rule  was  obtained,  that,  in  the 
judgment  of  the  deponent,  these  pieces  of  land  must  of  necessity,  if 
the  works  are  executed  by  the  Company,  be  in  flood  time  flooded, 
and  thereby  greatly  injured.  The  affidavit  in  answer  states  that  no 
injury  whatever  has  hitherto  arisen  ;  and,  looking  at  the  map  and 
the  situation  of  the  pieces  of  land  D.,  it  seems  to  us  that  the 
arbitrator  could  not  with  propriety  have  included  any  compensation 
in  respect  of  these  pieces  of  land  in  his  award.  If  any  injury  should 
hereafter  arise,  Mr.  Ware  will  be  entitled  to  compensation  under  the 
68th  section,  which  is  expressly  provided  to  meet  such  a  case  as  this  (i). 

The  third  objection  is,  that  the  arbitrator  had  not  apportioned 
the  rent  of  the  leasehold  land,  or  determined  *upon  what  portion  of  [  ••^03  ] 
the  property  the  rent  should  remain  charged.  The  answer  to  this 
is,  that  he  had  no  power  whatever  to  do  so ;  for  the  landlords  of 
Mr.  Ware,  the  warden  and  fellows  of  All  Souls  College,  were  no  party 
to  the  submission,  and  of  course  no  apportionment  of  rent  by  the 
arbitrator  would  be  binding  upon  them.  But  it  is  quite  clear  that 
the  apportionment  of  the  rent  under  such  circumstances  is  not 
within  the  authority  of  the  arbitrator  at  all,  but  it  is  to  be  effected 
under  the  provisions  contained  in  the  119th  section  of  the  Lands 
Clauses  Consolidation  Act. 

(1)  On  this  point,  Lawrence  v.  TJie  645  (16  Q.  B.  643)  was  referred  to  in 
Oreat  Northern  Railway  Co.,  83  R.  E.      argument. 
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In  re  The  last  objection  is,  that  the  arbitrator  had  not  decided  the 

^^^''       compensation  in  respect  of  the  past  damage  sustained  in  respect  of 

certain  of  the  lands  prior  to  the  making  of  the  award,  by  reason  of 

the  execution  of  the  powers  of  the  Act  and  the  giving  of  the  notice 

by  the  Company  to  treat.    The  affidavits  do  not  state  that  any  of 

the  works  authorised  by  the  Act  have  been  begun  or  made ;  but  one 

of  them  states,  that  from  the  time  of  the  notices  the  land  was  unlet 

and  untenanted,  and  that  Mr.  Ware  was  put  to  the  expense  of 

keeping  a  man  in  possession  to  take  care  of  the  property,  and  that  he 

abstained  from  letting  the  land  by  reason  of  the  same  being  about 

to  be  taken  by  the  Company.      The  affidavits  do  not  state  whether, 

in  point  of  fact,  the  arbitrator  did  allow  any  compensation  or  not  in 

respect  of  this  alleged  damage.    But  the  arbitrator  has  awarded,  in 

the  very  words  of  the  Act  itself,  the  amount  of  compensation  to  be 

paid  for  the  purchase  and  taking  of  the  lands,  and  the  damages  to 

be  sustained  by  the  execution  of  the  works  (see  sections  18,  21,  and 

88).    There  seems  to  us,  therefore,  to  be  no  substantive  ground  for 

setting  aside  the  award. 

The  learned  counsel  for  the  Canal  Company  stated,  that  the 

Company  were  perfectly  willing  to  secure  to  Mr.  Ware  the  sub- 

[  *404 1      stituted  access  or  road  to  "  The  Clay  Field ;  *'  and  this  *beingdone, 

we  feel  convinced  that  Mr.  Ware  has  no  just  ground  of  complaint, 

the  award  being  made  by  an  arbitrator  of  the  highest  eminence  in 

every  respect,  and  who,  it  appears  upon  the  affidavits,  was  originally 

nominated  by  Mr.  Ware  himself. 

Ride  discharged. 


j3g^  AENOLD   V.  HAMEL(l). 

Jan.  14.  (9  Ex.  404—409;  S.  C.  2  C.  L.  E.  499 ;  23  L.  J.  Ex.  137.) 

r  404  ]  By  the  8  &  9  Vict  c.  87,  s.  117,  "  no  writ  shall  be  sued  out  against,  nor 

a  copy  of  any  process  served  upon,  any  person  acting  imder  the  direction 
of  the  CommiBsioners  of  Customs,  for  anything  done  in  the  execution  of  or 
by  reason  of  his  office,  until  one  calendar  month  after  notice  in  writing. 
Sect.  118  '*  provided  always,  that  no  plaintiff  in  any  case,  when  an  action 
shall  be  groimded  on  any  such  act  done  by  the  defendant,  shall  be  per- 
mitted to  produce  any  evidence  of  the  cause  of  such  action,  except  such  as 
shall  be  contained  in  the  notice  to  be  given  as  aforesaid :  *'  Held,  that, 
under  these  enactments,  it  is  the  province  of  the  Judge  to  decide  whether 

(1)  The  decision  turned  on  the  con-  Consolidation  Act,  1876,  were  repealed 

sti'uction  of  the  sections  of  8  &  9  Vict,  by  the  Public  Authorities  Protection 

c.  87.      That  Act  was   repealed  by  Act,    1893,    the  provisions  of   which 

38  &  39  Vict.  c.  66,  and  the  oorre-  now  take  their  place, 
spending  provisions  in  the  Customs 
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notice  of  action  is  neoeesaiy ;  and,  for  that  purpose,  lie  should  hear  evidence  Arnold 

on  both  sides,  so  as  to  enable  him  to  determine  whether  the  defendant  was  t. 

an  officer  of  the  Customs,  acting  by  reason  of  his  office,  and  under  a  reason-  HamkIi. 
able  belief  that  his  duty,  as  such  officer,  required  him  to  act  as  he  did. 

The  declaration  stated,  that  the  defendant  imprisoned  the  plaintiff, 
and  kept  and  detained  him  in  prison  for  a  long  space  of  time. 

Plea,  Not  guilty  (by  statute),  upon  which  issue  was  joined. 

The  cause  came  on  for  trial  before  Pollock,  G.  B.,  at  the  London 
sittings  after  last  Trinity  Term,  when  it  appeared  from  the  statement 
of  the  case  by  the  plaintiff's  counsel  to  the  jury,  that  while  some 
prosecutions  were  pending  against  certain  Dock  Companies  for 
alleged  frauds  on  the  Customs,  the  plaintiff,  who  was  required  as  a 
witness  on  behalf  of  the  Crown,  was  by  order  of  the  defendant,  the 
solicitor  for  the  Customs,  placed  on  board  a  coast-guard  ship  lying 
off  Yantlett  Creek,  in  Kent,  and  there  detained  for  several  months ; 
which  was  the  imprisonment  complained  of. 

No  notice  of  action  had  been  given  as  required  by  the  *8  &  9  Vict.  [  *406  l 
c.  87,  s.  117  (i) ;  and,  therefore,  the  defendant's  counsel  submitted, 
that,  by  the  118th  section  of  that  Act,  the  plaintiff  was  prohibited 
from  giving  any  evidence  of  the  cause  of  action.  The  learned 
Judge,  being  of  that  opinion,  refused  to  receive  any  evidence,  and 
directed  a  verdict  for  the  defendant. 

Edwin  James,  in  the  following  Term,  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  for  a  new  trial,  on  the  ground  of  misdirection ; 
against  which. 

The  Attomey-Generalf  Sir  F.  Thesiger,  and  J.  Wilde  now  showed 
cause : 

The  case  involves  three  questions :  First,  whether  the  defendant 
was  acting  as  solicitor  of  the  Customs.  Secondly,  whether  the 
solicitor    of  the  Customs  is   an  officer  of  the  Customs.      And 

(1)  Sect.  117  enacted,  *^  That  no  writ  case,  when  an  action  shall  be  grounded 

shall  be  sued  out  against,  nor  a  copy  on  any  such  act  done  by  the  defendant, 

of   any    process    served    upon,    any  shall    be    permitted  to  produce  any 

officer  of  the  army,  navy,   marines,  evidence  of  the  cause  of  such  action, 

customs,   or    excise,   or   against   any  except  such  as  shall  be  contained  in 

person    acting    under   the   directions  the  notice  to  be  given  as  aforesaid,  or 

of  the  Commissioners  of  her  Majesty's  shall  receive  any  verdict  against  such 

Customs,  for  anything  done    in  the  o£Bcer  or  person,  unless  he  shall  prove 

execution  of  or  by  reason  of  his  office,  on  the  trial  of  such  action  that  such 

until  one  calendar  month  next  after  notice    was   given ;    and,    in   default 

notice   in    writing    shall   have    been  of  such  proof,  the  defendant  in  such 

delivered  to  him,''  &c  action  shall  receive  a  verdict,   with 

Sect  118.     *' Provided  always,  and  costs,  as  hereinafter  mentioned." 
be  it  enacted.  That  no  plaintiff  in  any 
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Arnold  thirdly,  whether  the  learned  Judge  was  correct  in  rejecting  all 
Hamel.  evidence,  and  directing  a  verdict  for  the  defendant.  With  respect 
[  ^406  ]  to  *the  first  point,  it  is  obvious  that  the  defendant  would  not  have 
done  what  he  did  unless  he  was  acting  as  solicitor  of  the  Customs. 
Then,  secondly,  it  is  submitted,  that  the  solicitor  of  the  Customs  is 
an  oflScer  of  the  Customs.  *  *  Then,  thirdly,  upon  the  facts 
stated  by  the  plaintiff's  counsel  in  his  opening  address,  the  learned 
Judge  was  correct  in  directing  a  verdict  for  the  defendant.  By  the 
8  &  9  Vict.  c.  87,  s.  117,  no  writ  shall  be  sued  out  against,  nor  a 
copy  of  any  process  served  upon,  any  person  acting  under  the 
direction  of  the  Commissioners  of  Customs  for  anything  done  in  the 
[  ♦407  ]  execution  of  or  by  reason  *of  his  office,  until  one  month  after  notice. 
Then  the  118th  section  provides,  "that  no  plaintiff  in  any  case, 
when  an  action  shall  be  grounded  on  any  act  done  by  the  defendant, 
shall  be  permitted  to  produce  any  evidence  of  the  cause  of  such 
action,  except  such  as  shall  be  contained  in  the  notice." 

(Parke,  B.  :  If  the  statute  be  read  according  to  its  strict  terms, 
it  is  contradictory.  How  can  the  Judge  possibly  know  for  what 
cause  the  action  is  brought,  unless  some  evidence  is  given  ?  But 
the  statute  says  that  no  evidence  shall  be  given;  therefore  its 
language  must  be  modified  so  as  to  make  sense  of  it. 

Alderson,  B.  :  The  true  construction  is,  that  no  evidence  shall 
be  laid  before  the  jury ;  that  is,  the  Judge  is  bound  to  tell  them 
that  they  are  not  to  consider  any  evidence  which  they  may  have 
heard,  unless  notice  of  action  has  been  given.) 

The  Excise  Act,  7  &  8  Geo.  III.  c.  58,  contains  a  similar  clause 
(sect.  118) ;  and,  in  Johnson  v.  Lord  (i),  Lord  Tenterden,  Ch.  J,, 
ruled  that  the  notice  of  action  must  be  proved  in  the  first  instance, 
and  that  without  this  proof  he  could  not  try  the  cause  at  all. 

(Parke,  B.  :  The  language  of  this  clause  differs  from  the  ordinary 
form,  where  notice  of  action  is  required  for  anything  done  "  under 
the  authority,"  or  "  in  pursuance,"  of  the  Act.  In  such  case,  in 
order  to  entitle  the  defendant  to  notice,  he  is  bound  to  prove,  to 
the  satisfaction  of  the  jury,  that  he  acted  bondjide,  and  had  reason- 
able ground  for  believing  that  he  was  acting  under  the  statute. 
The  words  of  the  117th  clause  are,  "for  anything  done  in  the 
execution  of  or  by  reason  of  his  office."    Then  the  following  section 

(1)  Moo.  &  Mai.  444. 
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directs  the  coarse  of  the  evidence  upon  the  trial.     Therefore,  it  is      Arnold 
for  the  Judge  to  determine  whether  the  defendant  was  an  oflScer  of      hambl. 
the  Customs,  and  whether  he  acted  bond  fide  as  such;  and  the  Judge 
must  decide,  not  upon  the  plaintiff's  evidence  alone,  but  upon  hear- 
ing the  evidence  on  both  sides.    *Some  time  ago,  at  York,  I  tried       [  •408  ] 
a  collateral  issue  as  to  whether  a  witness,  on  an  indictment  for 
murder,  was  insane  (i).     The  case  of  Banlett  v.  Smith  (2)  affords 
another  instance  in  which  the  Judge  is  bound  to  determine  a 
collateral  issue.) 

The  rule  of  law  laid  down  in  Cook  v.  Leonard  (s),  and  Qahy  v.  The 
Wilts  Canal  Company  (4),  does, not  apply  here,  since  the  language 
of  this  Act  is  totally  different  from  that  of  the  statutes  in  these 
cases. 

Grovey  James^  and  Hawkins  appeared  in  support  of  the  rule, 
but  were  not  called  upon  to  argue. 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  there  ought  to  be  a  new  trial.  It 
seems  to  have  been  taken  for  granted,  from  the  statement  of  the 
plaintiff's  counsel,  that  the  defendant  was  an  officer  of  the  Customs 
and  acting  as  such,  whereas  the  counsel  never  intended  to  pledge 
himself  to  those  facts. 

Pabkb,  B.  : 

This  section  is  peculiarly  worded.  In  general,  in  cases  of  this 
kind,  it  is  a  question  for  the  jury  whether  the  defendant  acted  bond 
fide,  and  under  a  reasonable  belief  that  he  was  acting  in  pursuance 
of  his  office.  But,  by  the  terms  of  this  section,  it  is  the  province 
of  the  Judge  to  decide  whether  notice  of  action  is  required ;  and 
in  order  to  enable  him  to  determine  that,  he  must  either  hear  a 
statement  from  the  plaintiff's  counsel,  pledging  himself  to  the  facts, 
that  the  defendant  was  an  officer  of  the  Customs  and  was  acting  by 
reason  of  his  office,  or  the  Judge  must  hear  evidence  on  both  sides 
as  to  those  facts.  Then,  after  he  has  heard  sufficient  evidence  to 
enable  him  to  judge  for  what  the  action  is  *brought,  and  whether  [  ^409  ] 
the  defendant  was  an  officer  of  the  Customs  and  acting  by  reason 
of  his  office,  the  question,  whether  notice  of  action  is  necessary, 

(1)  ^QQAtUymey-QmeralY^ Hitchcock,  (3)  30  B.  E.  348 (6  B.  &  0.  351). 
74  E.  E.  692  (1  Ex.  95).  (4)  3  M.  &  S.  580. 

(2)  63  K  B.  6e>4  (11  M.  &  W.  483). 
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Arnold      will  be  decided  by  him.    According  to  the  authority  of  Booth  v. 

Hamel.  C'Zite  (1),  the  real  question  in  all  these  cases,  and  the  true  principle 
by  which  they  are  governed,  is  this — did  the  defendant  reasonably 
believe  that  his  duty  as  such  officer  required  him  to  act  as  he  did, 
reasonable  belief  being  an  ingredient  in  enabling  the  Court  to 
arrive  at  a  conclusion  as  to  his  bonajides.  In  Kine  v.  Evenhed  (2), 
the  learned  Judge  who  tried  the  cause  merely  asked  the  jury 
whether  the  defendant  acted  bond  fide  in  apprehending  the  plaintiff, 
or  whether  the  charge  was  colourable ;  and  the  Coubt  held,  that 
they  should  have  been  asked,  not  only  as  to  the  bona  fides  of  the 
defendant,  but  as  to  his  reasonable  belief  that  he  was  acting  in  the 
particular  character,  or  had  authority  so  to  act.  That  case  is 
explained  in  Booth  v.  C/tre,  by  which  the  law  on  this  subject  may 
now  be  considered  as  settled. 

Alderson,  B.  : 

I  am  of  the  same  opinion,  and  I  adopt  the  language  used  by  my 
brother  Parke  as  to  the  true  principle  in  cases  of  this  kind.  The 
question  is  not  whether  the  defendant  acted  rightly ;  for  if  so,  he 
would  want  no  protection ;  but  whether  he  acted,  honestly  believing 
that  the  duty  of  his  office  called  upon  him  so  to  act ;  in  which  case 
he  would  be  entitled  to  notice  of  action,  in  order  that  he  might 
tender  amends. .  That  is  a  question  which,  according  to  the  terms 
of  this  statute,  the  Judge  must  decide. 

Martin,  B.,  concurred. 

Rule  absolute. 


,804.  PETO   V.   EEYN0LDS(3). 

Jan^i.  (g  jj^  410—416;  S.  C.  2  C.  L.  R.  491 ;  23  L.  J.  Ex.  98;  18  Jur.  472 ;  22 

^  ^10  J  L.  T.  0.  a  246.) 

The  plaintiff*8  agent  at  Cameroons  in  Africa  drew  an  instrument  in  the 
form  of  a  bill  of  exchange,  but  addressed  to  no  one ;  across  which  the 
defendant*8  agent  wrote  an  acceptance  in  the  defendant's  name,  and 
delivered  the  bill  to  the  plaintiff's  agent,  for  value  received.  In  an  action 
on  the  bill,  the  plaintiff  attempted  to  prove  that  the  bill  was  presented  to 
the  defendant,  when  he  promised  to  pay  it  It  being  doubtful  however 
from  the  evidence,  whether  the  defendant  had  made  an  absolute  or  merely 
a  conditional  promise  to  pay  the  bill,  the  Court,  in  granting  a  new  trial, 
though  disposed  to  think  that  the  instrument  was  not  a  bill  of  exchange, 

(1    84  B.  B.  795  (10  C.  B.  827).  exceptions  to    the    ruling   of    Colb- 

(2    10  Q.  B.  143.  RmoB,  J.,  at  the  subsequent  Summer 

(3)  BUls  of  Exchange  Act,    1882,  Assizes,  11  Ex.  418.---J.  G.  P. 
B.  6  (1).     See  the  same  case  on  bill  of 
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declined  to  give  an  express  opinion  on  that  point ;  but  held,  by  Parks,  B.,  Pkto 

Aldbrson,  B.,  and  Martin,  B.,  that,  if  the  instrument  was  not  a  bill  of  r. 

exchange,  it  was  clearly  a  promissory  note,  if  there  was  evidence  of  an  Reynolds. 
absolute  promise  to  pay  it. 

The  first  count  of  the  declaration  stated,  that  one  A.  Bighton, 
on  the  8rd  of  September,  1852,  in  parts  beyond  the  seas,  at 
Cameroons,  Africa,  made  his  bill  of  exchange  in  writing,  now  over- 
due, in  three  parts,  and  directed  the  same  to  the  defendant ;  and 
by  that  his  third  of  exchange  requested  the  defendant,  at  sight  of 
that  his  third  of  exchange  (the  first  and  second  of  the  same  tenor 
and  date  being  unpaid),  to  pay  to  the  plaintiff  or  order  the  sum  of 
200i. ;  and  the  said  A.  Eighton  delivered  the  said  third  part  to  the  , 

plaintiff,  and  the  defendant  had  sight  of  and  accepted  the  said  third 
part,  but  did  not  pay  the  said  bill  or  any  part  thereof.  The  second 
count  stated,  that  the  defendant,  by  his  promissory  note,  now  over- 
due, promised  to  pay  to  the  plaintiff  or  order  the  sum  of  200Z.,  but 
did  not  pay  the  same  or  any  part  thereof. 

Pleas,  to  the  first  count,  that  the  defendant  did  not  accept  the 
bill;  to  the  second  count,  that  the  defendant  did  not  make  the 
note.    Issues  thereon. 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Bristol  Assizes,  it 
appeared  that  the  defendant  was  a  merchant  at  Bristol  and  owner 
of  a  vessel  called  the  Mary,  which,  in  April,  1852,  had  sailed  from 
that  port  to  the  coast  of  Africa  under  the  command  of  one  Bighton. 
The  plaintiff  was  treasurer  of  a  foreign  Missionary  Society,  and 
the  registered  owner  of  a  vessel  called  the  Dove,  which  had  been 
sent  by  that  Society  to  the  coast  of  Africa.  Whilst  Bighton  was 
at  Cameroons  in  Africa,  he  there  saw  the  Dove,  and  agreed  with 
one  Saker,  an  agent  of  the  Missionary  Society,  to  purchase  that 
vessel  for  300/.,  for  the  *purpose  of  loading  the  Mary.  He  paid  ['^n  ] 
lOOZ.,  and,  in  respect  of  the  residue,  Saker  drew  the  following  bill 
in  sets,  across  which  Bighton  wrote  the  defendant's  acceptance : 

^  "  Cameroons,  September  3rd,  1852. 

"  Exchange  for  9§0l.  S       c 

''At  sight  of  tfis  nr^thi^  of  exchange,  the  first  and  second  of  the 

same  tenor  and  mte  Q^inglinp^d,  please  to  pay  to  S.  M.  Peto,  Esq., 

or  order,  the  sudgbf  two  h^dreS  pounds  sterling  for  value  received, 

and  place  the  saSie,  0  by  ktter^of  advice  of  8rd  September,  to  the 

g  O  s* 

account  of         "^       1^     i^ 

{|^     ^  "Alfred  Bighton." 

A  witness  for  the  plaintiff  stated  that,  in  January,  1858,  he 
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Peto  presented  the  above  bill  to  the  defendant,  who  denied  the  authoiitj 
RBTK0LD8.  of  Bighton  to  accept  bills  in  his  name,  bat  nevertheless  promised 
to  pay  this  bill.  It  was  not,  however,  clear  from  the  testimony  of 
the  witness,  whether  the  defendant  had  made  an  absolute  promise 
to  pay,  or  a  conditional  promise  to  pay  at  a  future  period.  The 
defendant,  who  was  called,  denied  that  he  had  absolutely  promised 
to  pay  the  bill. 

It  was  objected,  on  the  part  of  the  defendant,  that  there  could 
be  no  valid  acceptance  of  a  bill  which  was  not  addressed  to  any 
one.  The  learned  Judge  told  the  jury,  that  if  they  believed  from 
the  evidence  that  the  defendant  made  an  absolute  and  unconditional 
promise  to  pay  the  bill,  that  would  amount  to  a  parol  acceptance  of 
it.  The  jury  found  a  verdict  for  the  plaintiff  on  the  first  count,  for 
the  amount  of  the  bill  and  interest,  and  for  the  defendant  on  the 
second ;  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Kinglake  and  Barstow  showed  cause  : 

First,  the  instrument  in  question  may  be  construed  as  a  bill  of 
[  *4i2  ]  exchange,  ^addressed  to  S.  Beynolds,  the  defendant.  Its  terms  are 
"please  to  pay,"  which  imports  a  request  to  some  one  to  pay. 
Then  the  subsequent  promise  of  the  defendant  is  an  admission 
that  the  bill  was  addressed  to  him.  It  is  immaterial  on  what  part 
of  the  bill  the  address  appears  ;  it  may  be  made  on  the  back  of  it : 
Com.  Dig.  tit.  "  Merchant  "  (E.  6),  Story  on  Bills,  p.  72,  n.  7. 
Therefore,  the  words  "  Accepted  Samuel  Beynolds,"  may  be  read 
as  meaning  "  to  be  accepted  by  Samuel  Beynolds."  If  they  had 
been  written  on  the  corner  of  the  bill,  they  would  have  been  clearly 
susceptible  of  that  construction. 

Secondly,  assuming  that  the  instrument  contains  no  address,  it 
is  nevertheless  rendered  a  valid  bill  of  exchange  by  the  subsequent 
acceptance.  If  a  bill  be  directed  to  a  particular  person,  it  cannot 
be  accepted  by  any  other,  except  for  honour :  Davu  v.  Clarke  (i)  ; 
but  a  bill  directed  in  blank  may  be  accepted  by  anybody,  and  the 
person  who  accepts  it  is  estopped  from  afterwards  denying  that  it 
was  addressed  to  him.  Where  an  instrument  was  drawn  payable 
to  the  drawer's  order  at  a  particular  place,  without  being  addressed 
to  any  person  by  name,  and  was  afterwards  accepted  by  the  person 
residing  at  the  place  where  it  was  made  payable,  it  was  held  that 
(1)  ee  B.  R.  255  (1  C^r.  &  K.  177  ;  6  a  B.  16). 
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the  defendant,  by  accepting  it,  acknowledged  that  he  was  the  person        peto 
to  whom  it  was  directed :  Oray  v.  Milnei'  (i).  Reynolds. 

(Pabke,  B.  :  There  the  bill  was  addressed  to  the  inhabitant  of  a 
particular  hoase,  and  the  fact  of  the  defendant's  acceptance  of  it 
was  conclusive  evidence  that  he  lived  at  that  house,  and  conse- 
quently the  drawer  was  induced  to  look  no  further. 

Alderson,  B.  :  Suppose,  in  a  case  of  this  kind,  the  instrument 
is  presented  to  two  or  more  persons  in  succession,  each  of  whom 
promises  to  pay  it,  which  is  the  acceptor?) 

If  there  was  one  valid  acceptance,  there  could  be  no  other  (2).     In 

*Reg.  V.  Smith  (8),  it  was  held  by  the  Judges,  that  an  instrument       [  •413  ] 

payable  to  the  order  of  A.,  and  directed  "at  Messrs.  P.  &  Co., 

bankers,"  may  be  described  as  a  bill  of  exchange  in  an  indictment 

for  forgery. 

(Parke,  B.  :  In  that  case,  according  to  the  authority  of  Oray  v. 
Milner,  there  was  a  drawee.) 

In  Keg.  v.  Hatches  (4),  the  instrument  was  in  the  form  of  a  bill  of 
exchange,  with  a  forged  acceptance  on  it,  but  no  person  was  named 
as  the  drawee,  and  the  majority  of  the  Judges  were  of  opinion,  that, 
in  an  indictment,  the  instrument  was  properly  described  as  a  bill  of 
exchange.  In  Reg.  v.  Snelling  (5),  it  was  held,  that  a  document  not 
addressed  to  any  one  might  be  shown  by  evidence  to  be  an  order 
for  the  payment  of  money,  within  the  11  Geo.  IV.  &  1  Will.  IV. 
c.  66,  s.  S,  and  for  whom  it  was  intended. 

(Parke,  B.  :  An  order  for  the  payment  of  money  is  diflferent  from 
an  acceptance,  which  depends  on  the  law  merchant.) 

Mr.  Justice  Story,  in  his  Treatise  on  Bills  of  Exchange  (et),  after 
stating  that  it  is  indispensable  that  there  should  be  a  drawee, 
proceeds  thus :  **  But,  according  to  our  law,  the  want  of  an  address 
to  any  particular  person  as  drawee  may,  if  the  bill  be  drawn  pay- 
able at  a  particular  place  or  house,  be  well  deemed  a  good  bill  of 
exchange  in  favour  of  an  indorsee,  and  if  accepted  by  another  person 

(1)  21  E.  E.  526  (8  Taunt.  739;  3  (3)  2  Moo.  0.  0.  295. 
Moo.  90).  (4)  Id,  60. 

(2)  See  Jack807i  v.  Hudson,  11  R  E.  (5)  1  Dears.  C.  C.  219. 
762  (2  Camp.  447).  (6)  P.  72. 
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Pbto        at  the  place  or  house  designated,  it  will  bind  him  as  acceptor."    At 
Rbtkoldb.    *^  events,  the  instrument  is  a  valid  promissory  note  :  ShuttUworth 
V.  Stephens  (i). 

Montague  Smith  and  Piideaux  in  support  of  the  rule  : 

In  order  to  constitute  a  bill  of  exchange,  the  instrument  must  be 
addressed  to  some  one.  [They  referred  to  Chitty,  jun.,  on  Bills,  p.  1, 
Reg.  V.  Haivkes  (2),  Polhill  v.  Walter  {z)  and  Dam  v.  Ciari^  (4).] 
[  *^*  ]  This  instrument  cannot  be  treated  as  a  bill  accepted  by  the  person 
to  whom  it  was  addressed,  because  it  is  addressed  to  no  one.  The 
words  ''  accepted,  &c.,"  were  intended  as  an  acceptance,  and  not  as 
an  address. 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  there  ought  to  be  a  new  trial,  on 
the  ground  that  the  evidence  was  unsatisfactory ;  and  that  being 
the  case,  I  shall  abstain  from  expressing  any  opinion  on  the  matter 
of  law.  When  the  new  trial  takes  place,  the  parties  will  have  an 
opportunity  of  raising  this  question  on  the  record.  I  am  not 
desirous  of  disparaging  the  conclusion  at  which  the  majority  of  the 
Judges  arrived  in  the  case  of  Reg.  v.  Hawkes,  it  is  true,  without 
publicly  hearing  an  argument,  and  without  publicly  announcing 
the  grounds  of  their  decision,  but  nevertheless  sitting  in  delibera- 
tion, where  the  liberty  of  a  person  for  a  considerable  period  was 
at  stake. 

Parke,  B.  : 

I  think  that  there  ought  to  be  a  new  trial ;  because  the  evidence, 
as  to  the  acceptance  of  the  bill,  is  unsatisfactory.  At  the  next  trial, 
[  ♦415  ]  the  parties  will  have  *an  opportunity  of  putting  on  the  record 
the  question  whether  this  instrument  is  a  bill  of  exchange;  and 
therefore  it  is  not  necessary  to  express  any  decided  opinion  on  the 
point.  I  cannot,  however,  help  observing  that,  with  the  exception 
of  Reg.  V.  Haickes,  there  is  no  case  in  which  it  has  ever  been 
decided  that  an  instrument  could  be  a  bill  of  exchange  where  there 
was  not  a  drawer  and  a  drawee.  With  respect  to  that  case,  it  does 
not  seem  to  me  entitled  to  the  same  weight  of  authority  as  a 
decision  pronounced  in  the  presence  of  the  public,  and  on  reasons 
assigned  after  hearing  an  argument  in  public.     I  must  own  that, 

(1)  1  Camp.  407.  (3)  37  B.  R  344  (3  B.  &  Ad.  114). 

(2)  2  Moo.  C.  C.  60.  (4)  66  B.  R  255  (6  Q.  B.  16). 
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but  for  that  case,  I  should  have  had  no  doubt  that  the  law  merchant  Pbto 
required  that  every  bill  of  exchange  should  have  a  drawer  and  a  rbynolds. 
drawee.  This  instrument,  though  in  the  form  of  a  bill,  is  not 
addressed  to  any  one,  for  I  think  it  impossible  to  consider  the 
acceptance  as  an  address ;  but  I  do  not  see  why  the  instrument 
may  not  be  treated  as  a  promissory  note,  because,  upon  the  face  of 
it,  there  is  a  promise  to  pay  the  amount  written  in  the  name  of 
Samuel  Reynolds.  Then,  if  the  authority  to  subscribe  his  name 
has  been  subsequently  ratified,  that  amounts  to  a  promise  by  him. 
Therefore,  if,  on  the  next  trial,  there  is  satisfactory  evidence  to 
show  that  the  defendant  absolutely  promised  to  pay  the  amount 
mentioned  in  the  instrument,  he  will  be  liable  as  upon  a  promissory 
note. 

At.derson,  B.  : 

I  am  of  the  same  opinion.  The  evidence  as  to  the  defendant's 
promise  is  very  unsatisfactory,  and  therefore  there  ought  to  be  a 
new  trial.  With  respect  to  the  question  whether  this  instrument 
is  or  is  not  a  bill  of  exchange,  the  case  of  Reg.  v.  Hawkes  is 
undoubtedly  in  point.  I  must  own,  however,  that  I  now  think  that 
I  was  wrong  on  that  occasion.  The  case  seems  to  have  been 
decided  on  the  ground  that  Gi-ay  v.  MUner  (i)  governed  it ;  and  the 
fact  was  not  adverted  to,  that  *Gray  v.  MUner  may  be  thus  explained :  [  •4i6  ] 
that  a  bill  of  exchange,  made  payable  at  a  particular  place  or  house, 
is  meant  to  be  addressed  to  the  person  who  resides  at  that  place 
or  house.  Therefore,  in  that  case,  the  bill  was  on  the  face  of  it 
directed  to  some  one ;  and  the  Court  held  that,  inasmuch  as  the 
defendant  promised  to  pay  it,  that  was  conclusive  evidence  that 
he  was  the  party  to  whom  it  was  addressed.  But  in  the  case  of 
Reg.  V.  Hawkes,  the  instrument  was  addressed  to  no  one.  I  concur 
with  my  brother  Parke,  that,  if  the  instrument  in  this  case  is  not 
a  bill  of  exchange,  it  is  clearly  a  promissory  note,  if  the  evidence  of 
an  absolute  promise  to  pay  were  believed. 

Martin,  B.  : 

I  am  of  the  same  opinion.  The  verdict  is  unsatisfactory,  and 
therefore  there  ought  to  be  a  new  trial.  With  respect  to  the  matter 
of  law,  if  it  were  necessary  to  express  a  decided  opinion,  I  should 
concur  with  my  brothers  Parke  and  Alderson.  It  seems  to  me  that 
it  is  absolutely  essential  to  the  validity  of  a  bill  of  exchange,  that 
(1)  21  R.  R.  625  (8  Taunt.  739). 
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PsTo  it  should  have  a  drawer  and  a  drawee ;  and,  except  for  the  case  of 
RKTN0LD8.  Oray  v.  Milner,  I  should  have  doubted  whether  the  making  a  bill 
payable  at  a  particular  place  was  a  sufficient  address.  However, 
assuming  that  in  this  case  the  defendant  made  an  absolute  promise 
to  pay,  why  may  not  this  instrument  be  treated  as  a  promissory 
note?  A  promissory  note  need  not  be  in  any  particular  words. 
Here  there  is  a  request  to  pay  a  sum  of  money ;  then  a  person 
accepts  that  in  the  name  of  Samuel  Reynolds,  which  acceptance  is 
a  direct  engagement  to  pay.  The  person  so  accepting  is  not  Samuel 
Reynolds,  but  a  person  who  professes  to  do  it  with  Samuel  Reynolds' 
authority.  Then,  if  one  man  professes  to  make  a  contract  on  behalf 
of  another,  and  that  other  adopts  it,  it  is  the  same  as  if  he  had 
made  it  himself.  Therefore,  if  there  was  evidence  of  an  absolute 
undertaking  by  Samuel  Reynolds  to  pay,  this  instrument  is  his 
promissory  note. 

Rule  dbsolute. 


1854.  LINEGAB  V.   PEAECE. 

•^^^-  (9  Ex.  417—419 ;  S.  0.  2  0.  L.  E.  1251 ;  23  L.  J.  Ex.  225.) 

[Obsolete  practice.] 


1864.  TRUSCOTT  V.   LATOUR. 

Jan.  31. 
(9  Ex.  420—421  ;  8.  C.  23  L.  J.  Ex.  96.) 


[Practice  under  0.  L.  P.  Act,  1852.] 


1854.       The  LIVERPOOL  ADELPHI  LOAN  ASSOCIATION  v. 
j««j^8i.  FAIEHURST  and  Wife  (I). 

^  *^^  -'  (9  Ex.  422—430 ;  S.  C.  2  C.  L.  B.  512 ;  23  L.  J.  Ex.  163 ;  18  Jur.  191 ;  22 

L.  T.  0.  S.  318.) 

A  feiTie  covert  is  re8})OD8ible  for  all  torts  committed  by  her  during 
eoverture,  and  the  husband  must  be  joined  as  a  defendant ;  and  consequently 
they  are  liable  for  frauds  committed  by  her,  as  for  other  personal  wrongs ; 
but  when  the  fraud  is  directly  connected  with  the  contract  with  the  wife, 
and  is  the  means  of  effecting  it,  and  parcel  of  the  same  transaction,  the 
wife  cannot  be  responsible,  and  the  husband  be  sued  for  it  together  with 
the  wife. 

And  therefore  an  action  will  not  lie  against  a  husband  and  wife  for  a 

(1)  Approved  by  C.  A.  in  Earle  v.  Kingacote  [1900]  2  Ch.  585,  69  L.  J.  Ch. 
725.— J.  G.  P. 
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false  and  fraudulent  representation  by  the  wife  to  the  plaintiff,  that  she 
was  sole  and  unmarried  at  the  time  of  her  signing  a  promissory  note  as 
surety  to  him  for  a  third  person,  whereby  tiie  plaintiff  was  induced  to 
advance  a  sum  of  money  to  that  person. 

This  was  a  writ  of  error  brought  on  a  judgment  of  the  Court  of 
Passage  of  the  borough  of  Liverpool,  under  the  47th  section  of  the 
16  &  17  Vict.  c.  xxi. 

The  declaration  stated,  that  one  Thomas  Brassey  had  applied  to 
the  plaintiflfs,  the  Liverpool  Adelphi  Loan  Association,  for  a  loan  of 
80^.,  upon  the  security  of  a  promissory  note,  to  be  signed  by  the 
said  T.  Brassey  and  two  other  persons,  and  by  the  defendant  Jane 
Fairhurst,  for  the  payment  by  them  to  the  plainti£fs  of  the  said 
sum,  by  weekly  instalments ;  and  in  case  of  default  of  any  one  of 
such  payments,  the  whole  of  the  said  sum  of  802.  then  remaining 
unpaid  was  to  be  paid  on  demand ;  that  the  said  female  defendant 
signed  the  said  promissory  note  as  such  surety,  and  by  falsely  and 
fraudulently  representing  to  the  plaintiffs  that  she  was  sole  and 
unmarried  at  the  time  of  signing  the  same,  and  that  her  name  then 
was  Jane  Lloyd,  she  induced  the  plaintiffs  to  lend  the  sum  of  SOL 
to  the  said  T.  Brassey  on  the  security  of  that  note,  when  in  fact 
she  was  then  married  to  the  male  defendant  W.  Fairhurst,  as  she 
then  well  knew,  by  means  of  which  premises  a  part  of  the  said  sum 
of  802.,  the  same  having  become  due  and  payable,  and  divers  costs 
incurred  by  the  plaintiffs  in  suing  the  defendants  on  the  said 
promissory  note,  before  they  knew  that  the  female  defendant  was 
married  when  she  signed  the  same,  became  lost  to  the  plaintiffs. 

The  defendants  pleaded,  first,  Not  guilty  ;  secondly,  that  the  defen- 
dant Jane  did  not  falsely  and  fraudulently  represent  to  the  plaintiffs 
that  she  was  sole  and  unmarried  at  *the  time  of  signing  the  said 
promissory  note ;  and  thirdly,  that  the  plaintiffs  did  not  lend  the 
said  sum  of  80Z.  to  T.  Brassey  on  the  security  of  that  note.  Issues 
were  joined  on  these  pleas,  and  at  the  trial,  the  jury  found  on  the 
first  issue  for  the  plaintiffs ;  secondly,  that  the  defendant  Jane  did 
falsely  and  fraudulently  represent  to  the  plaintiffs  that  she  was  sole 
and  unmarried  at  the  time  of  signing  the  said  note ;  and  thirdly, 
that  the  plaintiffs  did  lend  the  80Z.  to  the  said  T.  Brassey  on  the 
security  of  the  said  note.  Judgment  having  been  given  in  the 
Court  below  for  the  plaintiffs  on  these  findings,  this  writ  of  error 
was  brought  on  that  judgment  by  the  defendants. 

The  case  was  argued  in  the  present  Term  (Jan.  18)  by  (i) 
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Faibrubst. 


[  •i23  ] 


(1)  Before  Pollock,  0.  B.,  Parke,  B.,  Alderson,  B.,  and  Martin,  B. 
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Liverpool  Hugh  HiU  {MUward  with  him),  for  the  plaintiffs  in  error  : 

Adelphi 

LoAx  This  action   is  not  maintainable.     The  declaration    does    not 

Association 

r.  disclose  any   cause  of  action  to  bind   the  husband.     It  may  be 

AiRHURST.    admitted   that  he  is  liable  for  the  mere  torts  of  his  wife,  as  for 

trespasses  and  slanders,  of  which  she  is  guilty ;  but  he  cannot  be 

rendered  responsible  for  a  false  representation  by  her,  if  it  be  in 

any  way  connected  with  a  contract,  so  that  the  party,  by  relying 

upon  such  representation,  receives  damage  in  respect  of  which  the 

alleged  cause  of  action  arises.     There  is  a  great  dearth  of  authority 

upon  this  precise  point. 

(Pollock,  C.  B.  :  It  has  been  decided  that  an  infant  is  not  liable 
upon  a  false  representation,  and  what  difference  is  there  between 
the  two  cases  ? ) 

It  is  submitted  that  in  principle  they  are  the  same.  Johnson  v. 
Pye,  which  is  reported  in  1  Levinz,  169,  and  also  in  1  Keble,  918, 
and  1  Siderfin,  258,  was  the  case  of  an  infant.  The  correctness  of 
that  decision  was  lately  recognised  in  Price  v.  Hewett(i),  Now 
[  •*24  ]  Cooper  V.  Witham  (2)  is  an  *express  authority  that  the  husband  is 
not  liable  in  a  case  like  the  present.  That  was  an  action  against 
the  husband  and  wife,  for  that  she,  being  covert,  aflSrmed  herself  to 
be  sole,  and  requested  the  plaintiff  to  marry  her,  laying  it  to  be 
done  maliciously,  and  with  intent  to  deceive  the  plaintiff,  where- 
upon he  married  her,  whereby  he  was  disturbed  in  conscience,  and 
put  to  great  charge  by  the  husband.  It  was  held,  on  motion  in 
arrest  of  judgment,  that  the  action  would  not  lie ;  the  ground  of 
the  decision  being,  that  the  matter  upon  which  the  action  was  based 
"sounded  in  contract."  Now,  where  the  substantial  ground  of 
action  is  contract,  a  plaintiff  cannot,  by  declaring  in  tort,  render  a 
person  liable  who  would  not  have  been  liable  on  his  promise : 
Green  v.  Greenbank  (3) ;  and  consequently,  in  the  preceding  case  it 
was  held,  that,  where  the  plaintiff  declared,  that,  having  agreed  to 
exchange  mares  with  the  defendant,  the  defendant,  by  falsely 
warranting  his  mare  to  be  sound,  well  knowing  her  to  be  unsound, 
falsely  and  fraudulently  deceived  the  plaintiff,  infancy  was  a  good 
plea  in  bar. 
He  was  then  stopped  by  the  Court. 

(1)  8  Ex.  146.     The  demurrer  to  the  parties  out  of  Court, 

the  declaration  was  set  down  in  the  (2)  1  Lev.  247 ;  1  Sid.  375 ;  2  Keb. 

special  paper,  but  the  case  never  came  399. 

on  for  argument,  as  it  was  settled  by  (3)  17  R.  R.  529  (2  Marsh.  485). 


Association 
r. 
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Willes,  contra :  Livbbpool 

A DELPHI 

The  decision  in  Cooper  v.  Witham  is  opposed  to  the  general  ^  Loan 
principles  of  law  upon  this  subject,  and  cannot  therefore  be  con- 
sidered as  a  binding  authority.  In  Tanner  v.  Smart  {i),  the  Court  ^^i»hubst. 
of  King's  Bench  overruled  several  previous  decisions,  upon  the 
ground  that  the  principle  upon  which  those  authorities  rested 
appeared  to  be  doubtful,  and  that  certain  opposite  authorities  were 
more  consonant  to  legal  rules. 

(Pabkb,  B.  :  If  you  can  establish  that  proposition  we  should 
probably  adopt  the  same  course.) 

The  general  rule  applicable  to  the  case  of  a  married  woman  is,  that 
she  is  not  bound  by  any  contract  made  with  her  during  her  cover- 
ture, inasmuch  as  she  is  viewed  by  the  eye  of  the  law  as  a  person 
wholly  incapacitated  from  contracting ;  *consequently,  she  is  not  [  •425  ] 
bound  by  any  assent  granted  either  by  herself  alone,  or  jointly  with 
her  husband.  The  cases  of  infancy  and  coverture  are  not  parallel, 
for,  in  certain  cases,  the  infant  may  be  liable  upon  his  contracts,  as 
for  necessaries  supplied  to  him  ;  and  moreover,  he  may,  on  arriving 
at  full  age,  ratify  such  contracts  as  were  made  by  him  during 
infancy. 

(Pollock,  C.  B.  :  As  a  married  woman  cannot  contract  at  all,  it 
would  seem  that  the  non-liability  of  the  husband  with  respect  to 
her  alleged  contracts  is  an  a  fortiori  case.) 

The  distinction  between  the  two  cases  is  relied  upon,  to  show  that 
the  rules  which  are  applicable  to  that  of  the  infant  cannot,  without 
further  inquiry,  be  considered  as  restricting  the  liability  of  the 
husband.  Where  the  infant  can  be  sued,  he  is  liable  personally, 
and  no  third  party  need  be  joined  as  a  co-defendant.  But  where 
the  wife  has  been  guilty  of  a  tortious  act,  the  husband  must  be 
joined  in  the  action  for  the  sake  of  conformity.  It  appears,  there- 
fore, that  the  two  cases  are  distinct,  and  the  rules  applicable  to  the 
one  cannot  by  analogy  merely,  and  without  either  due  reason  or 
authority,  be  treated  as  ruling  the  other.  In  Johnson  v.  Pye  (2), 
Keiling,  J.,  said,  "  such  torts  that  must  punish  an  infant  must  be 
vi  et  armisy  or  notoriously  against  the  public ;  but  here  the  plaintiff's 
own  credulity  hath  betrayed  him  ; "  and  the  report  goes  on  to  say, 

(1)  30  E.  E.  461  (6  B.  &  0.  603).  (2)  Nom.  Johnson  ▼.  Pie. 
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LivKUPooL    ''  also  by  Windham,  the  commands  of  an  infant  are  void,  and  for 

Loan        ^^^^  be  shall  never  be  accounted  a  disseisor,  mach  less  shall  he  be 

Association  punished  for  a  bare  aflSrmation ;  which  Twisden  agreed :  and  that 

Faikhubst.   there  must  be  fact  joined  to  it,  as  cheating  with  false  dice,  <fec." 

There  is  this  difference  between  the  case  of  an  infant  and  a  married 

woman.     In  many  instances,  the  fact  of  the  person  being  an  infant 

is  obvious ;  but  that  is  not  so  in  the  case  of  a  feme  cova-L     The 

husband  is  liable  for  the  fraudulent  misrepresentation  of  his  wife, 

[  ♦426  ]       whereby  a  party  is  induced  *to  part  with  his  property,  upon  the 

same  principle  that  he  is  liable  for  an  injury  committed  by  the  wife 

by  force,  as  for  an  assault  by  her.    Force  and  fraud  are  for  this 

reason  classed  together  in  the  same  category  :  Bac.  Abr.  Baron  and 

Feme  (G.).    In  2  Kent's  Comm.  p.  149,  it  is  said :  "  The  husband 

is  liable  for  the  torts  and  frauds  of  the  wife  committed  during 

coverture.    If  committed  in  his  company,  or  by  his  order,  he  alone 

is  liable.     If  not,  they  are  jointly  liable,  and  the  wife  must  be 

joined  in  the  suit  with  the  husband." 

(Martin,  B.  :  We  had  lately  to  consider  the  difference,  in  an 
action  for  a  false  and  fraudulent  representation,  between  a  charge 
of  fraud  and  a  breach  of  duty  (i).) 

Head  v.  Briscoe  (2)  is  a  strong  case,  as  showing  how  far  the  husband 
is  liable  for  the  tortious  acts  of  his  wife.  It  was  there  held  by 
TiNDAL,  Gh.  J.,  that  a  man  is  answerable  to  a  third  person  for  what 
is  done  by  his  wife,  so  long  as  the  relation  of  husband  and  wife 
continues,  though  they  be  permanently  living  apart,  at  least  if  it  be 
not  shown  that  the  wife  at  the  time  was  living  in  adultery. 
CatteraU  v.  Kenyan  (s)  may  be  cited  in  support  of  the  position,  that 
the  husband  is  liable  to  a  third  party  for  the  loss  of  the  latter*s 
goods  by  the  tortious  act  of  the  wife.  In  that  case,  certain  cattle  of 
the  plaintiff,  which  had  been  wrongfully  taken  in  execution,  were 
lodged  in  the  stable  of  one  E. ;  the  plaintiff  applied  to  E.'s  wife  for 
them  ;  she  said  she  would  consider,  and  make  inquiry ;  and  upon  a 
subsequent  demand  she  refused  to  give  them  up.  This  took  place 
in  E.'s  absence  ;  and  it  was  held,  in  an  action  of  trover  against  E. 
and  his  wife,  that  the  action  was  maintainable.  In  the  present 
[  •427  ]  case,  if  the  husband  *had  been  present  at  the  time  the  wife  made 
the  fraudulent  misrepresentation,  he  would  no  doubt  be  liable. 

(1)  Thorn    V.   Bigland,   8  Ex.    725  (2)  38  K  K.  841  (5  Car.  &  P.  484). 

(see  91  R  R  730).  (3)  61  B.  R.  235  (3  Q,  B.  310). 


tOL.  XCVI.] 


1854.    EX.    d  EX.  427—428. 


788 


(Pollock,  C.  B.  :  The  question  is,  whether  they  can  be  jointly 
sued.  It  is  not  possible  to  separate  the  representation  from  the 
contract.  It  might  be  that,  if  the  husband  and  wife  had  obtained 
the  money  under  the  circumstances  suggested,  they  might  both  be 
indicted  ;  but  how  can  the  husband  and  wife  be  sued  upon  a  fraud 
which  is  connected  with  and  dependent  upon  a  contract  ?) 

It  is  difficult  to  understand  how  the  addition  of  that  which  has  the 
semblance  of  a  contract  can  take  away  the  liability  which  arises 
upon  the  commission  of  the  fraud. 

(Alderson,  B.  :  We  do  not  say  that  the  wifemay  not  be  punished, 
but  that  the  responsibility  of  the  husband  is  not  affected  by  such  an 
act  of  hers.  It  is,  however,  doubtful,  since  a  recent  decision  of  the 
Court  of  Criminal  Appeal,  whether  the  wife  in  the  present  case 
could  be  charged  with  obtaining  money  under  false  pretences, 
supposing  her  to  have  been  guilty  of  a  fraud  (i).  It  seems  to  me 
that  the  torts  of  the  wife,  for  which  the  husband  is  to  be  considered 
as  responsible,  are  those  only  which  are  purely  torts,  that  is  to  say, 
such  as  are  in  no  way  connected  with  a  contract.) 

Cooper  V.  Withanif  upon  which  the  plaintiffs  in  error  have  chiefly 
relied,  is  unlike  the  present  case,  for  there  the  cause  of  action  was 
merged  in  the  felony.  Oreen  v.  Greenbank  is  not  an  authority 
opposed  to  the  defendant's  position,  for  in  an  action  on  the  case  in 
tort  for  the  breach  of  warranty  of  goods,  the  scienter  is  immaterial : 
Willuimson  v.  Allison  (2). 

(Parks,  B.  :  In  Jennings  v.  RundaU{d),  it  was  held,  that  a 
plaintiff  cannot  convert  an  action  founded  on  a  contract  into  a  tort, 
so  as  to  charge  an  infant  defendant;  and  therefore,  where  the 
plaintiff  declared  that,  at  the  defendant's  request,  he  had  delivered 
a  mare  to  the  defendant,  *to  be  moderately  ridden,  and  that  the 
defendant,  maliciously  intending  &c.,  wrongfully  and  injuriously 
rode  the  mare,  so  that  she  was  damaged  <&c.,  it  was  held,  that  the 
defendant  might  plead  his  infancy  in  bar,  the  action  being  founded 
on  a  contract.) 

The  present  case  is  distinguishable,  as  it  is  wholly  founded  upon 
the  representation  of  the  defendant's  wife,  and  not  upon  a  contract. 


Liverpool 

A DELPHI 

Loan 
Absooiation 

r. 
Faibhukst. 


[  •428  ] 


(1)  See  Reg.  v.   Oarrett,   23  L.  J. 
M.  C.  20. 


(2)  2  East,  446. 

(3)  4  B.  B.  680  (8  T.  B.  335). 
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LivEBPooi,        (He  also  cited  Rowlings  v.  Bell  (i) ;  and  Aldebsom,  B.,  in  the 

Loan        course  of  the  argument,  referred  to  Wyld  v.  Harris  (2).) 
Association 
r, 

FAiRHDuax.  Hill,  in  reply : 

The  true  rule  appears  to  be  that  which  has  been  suggested  by  the 
Court,  namely,  that  where  the  husband  is  liable  for  the  torts  of  his 
wife,  the  tort  upon  which  such  liability  is  founded  must  be  a  tort 
simpliciter,  and  not  one  which  is  either  founded  upon  or  connected 
with  a  contract.  Where  the  wife  makes  a  representation  which  is 
in  fact  false,  and  fraudulently  made  to  her  knowledge,  to  a  third 
party,  who,  by  giving  credence  to  it,  is  thereby  induced  to  enter 
into  a  contract,  the  husband  is  not  liable  for  that  tort,  but  the  party 
who  believes  a  representation  so  made  must  bear  the  consequences 
of  his  own  credulity.  Cooper  v.  Witham  is  a  decision  upon  a 
principle  which  is  equally  applicable  to  infants  and  married  women, 
and  it  may  well  put  persons  upon  their  guard  in  entering  into  con- 
tracts with  either  the  one  or  the  other.  CatteraU  v.  Kenyon  and 
Raxolings  v.  Bell  do  not  apply  to  this  case.  In  the  former,  the  only 
question  was,  whether  there  was  evidence  to  go  to  the  jury  of  a 
conversion  by  the  wife ;  and  in  the  latter,  the  present  point  was 

not  raised. 

Cur.  adv.  vxdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

[  •429  ]  This  is  a  writ  of  error  from  the  Court  of  ^Passage  of  the  borough 

of  Liverpool.  (His  Lordship  stated  the  pleadings  and  proceeded :) 
The  question  in  this  case  is,  whether  an  action  will  lie  against 
husband  and  wife  for  a  false  and  fraudulent  representation  by  the 
wife  to  the  plaintiffs,  that  she  was  sole  and  unmarried  at  the  time 
of  her  signing  a  promissory  note  as  surety  to  them  for  a  third 
person,  whereby  they  were  induced  to  advance  a  sum  of  money  to 
that  person. 

We  think  the  action  will  not  lie. 

kfeme  covert  is  unquestionably  incapable  of  binding  herself  by  a 
contract ;  it  is  altogether  void,  and  no  action  will  lie  against  her 
husband  or  herself  for  the  breach  of  it.  But  she  is  undoubtedly 
responsible  for  all  torts  committed  by  her  during  coverture,  and 
the  husband  must  be  joined  as  a  defendant.    They  are  liable, 

(1)  1  0.  B.  951.  (2)  78  E.  E.  899  (7  C.  B.  999). 
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therefore,  for  frauds  committed  by  her  on  any  person,  as  for 
any  other  personal  wrongs.  But  when  the  fraud  is  directly  con- 
nected with  the  contract  with  the  wife,  and  is  the  means  of  effecting 
it,  and  parcel  of  the  same  transaction,  the  wife  cannot  be  responsible, 
and  the  husband  be  sued  for  it  together  with  the  wife. 

If  this  were  allowed,  it  is  obvious  that  the  wife  would  lose  the 
protection  which  the  law  gives  her  against  contracts  made  by  her 
during  coverture ;  for  this  is  not  a  contract  of  any  kind  which  a 
feme  covert  could  make,  whilst  she  knew  her  husband  to  be  alive, 
that  could  not  be  treated  as  a  fraud.  For  every  such  contract 
would  involve  in  itself  a  fraudulent  representation  of  her  capacity 
to  sue.  Accordingly,  it  has  been  held  in  the  case  cited  and  so  much 
commented  upon  during  the  argument.  Cooper  v,  Witham[\),  that 
the  wife  could  not  be  bound  in  such  a  case.  It  is  true  that  Twisden, 
J.,  assigned  another  reason,  viz.  that,  the  wife  having  represented 
herself  to  be  sole,  and  induced  the  plaintiff  to  marry  her,  it  was  a 
felony  in  her,  and  so  no  action  could  lie  till  the  felony  was  tried ;  but 
it  was  said  that,  if  the  *wife  had  been  pardoned,  by  which  that  objec- 
tion was  removed,  yet*  it  seetned  the  action  would  not  lie,  and  the 
reason  was,  that  it  sounded  in  contract.  The  case  is  also  reported 
in  1  Sid.  875 ;  there  one  of  the  reasons  stated  was,  that  the  ground 
of  the  action  was  '^  the  communication  and  contract  of  the  wife." 

In  the  case  of  an  infant,  it  was  held,  for  a  similar  reason,  that  he 
could  not  be  made  liable  for  a  fraudulent  representation  that  he  was 
of  full  age,  whereby  the  plaintiff  was  induced  to  contract  with  him : 
Johnson  v.  Pye  (2) ;  and  in  the  latter  report  it  was  said,  that  if  the 
action  should  be  maintainable,  all  the  pleas  of  infancy  would  be 
taken  away,  for  such  aflfirmations  are  in  every  contract. 

Judgment  reversed. 


Liverpool 

Adelphi 

Loan 

Association 

t, 
Fairhurst. 


[  ^430  ] 


HOLLAND  AND  Othehs  v.  KICHAKD  LEA. 

(9  Ex.  430—443 ;  S.  C.  2  C.  L.  R.  532 ;  23  L.  J.  Ex.  122.) 

In  March,  1845,  E.  L.  was  nominated  and  elected  assistant  overseer  of 
the  poor  of  the  parish  of  W.,  by  the  inhabitants  in  vestry  assembled,  at  the 
yearly  salary  of  27/.  In  May  following  he  entered  into  a  bond,  with  two 
sxiretieB,  as  a  security  for  the  faithful  execution  of  the  office,  under  the 
59  Geo.  m.  c.  12.  The  condition  of  this  bond,  which  was  in  the  usual 
form,  recited  that  statute,  and  that  B.  L.  had  been  duly  nominated  and 
elected  at  the  annual  salary  of  27/.  E.  L.  then  proceeded  to  perform  the 
duties  of  the  office.  In  March,  1846,  at  a  vestry  duly  held,  a  resolution 
was  come  to,  that  the  permanent  overseer's  salary  (meaning  B.  L.'s)  should 
be  raised  from  27/.  to  35/.  a  year,  including  all  other  extra  charges.    In 


(1)  2  Lev.  247. 
B.H. — VOL.   XOVI. 


(2)  1  Sid.  258 ;  1  Eeb.  913 
50 
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Holland  June,  1846,  a  warrant  of  the  appointment  of  B.  L.  as  assistant  overseer 

f.  was  signed  and  sealed  by  two  justices  of  the  peace.    This  warrant  recited 

L*^'  that  E.  L.  had  been  nominated  and  elected  in  March,  1846,  at  the  yearly 

salary  of  361,    Subsequently  to  June,  1846,  B.  L.  had  acted  as  assistant 

overseer,  but  had  become  a  defaulter  to  a  considerable  amount. 

In  an  action  on  the  bond  by  the  succeeding  overseers  against  the  sureties : 
Held,  that  there  never  had  been  an  appointment  by  the  justices  upon  the 
nomination  and  election  of  March,  1845,  at  an  annual  salary  of  211. ,  upon 
which  the  bond  had  been  given,  inasmuch  as  the  appointment  was  made 
in  pursuance  of  the  resolution  of  March,  1846,  at  the  increased  salary  of 
351, ;  and  therefore,  that  B.  L.  had  never  been  duly  appointed  assistant 
overseer,  and  the  sureties  were  not  liable.  Per  Pollock,  C.  B.,  Parks,  B., 
and  Alderson,  B.  ;  diasentiente  MARTnr,  B. 

[As  to  the  appointment  of  assistant  overseers  in  rural  parishes,  see  56  &  57 
Vict.  c.  73,  ss.  5,  17,  and  19 ;  and  in  urban  parishes,  id,  s.  33  (1).  Security  is 
now  usually  given  in  accordance  with  7  &  8  Vict.  c.  101,  s.  61.  This  Act  prac- 
tically supersedes  the  giving  of  security  under  59  G^.  III.  o.  12,  and  the  point 
decided  is  no  longer  of  practical  importance.] 


.1854. 
Jan.  26,  31. 

[444] 


R0ELANDT8  v.  HARRISON  and  Others  (1). 

(9  Ex.  444—457  ;  S.  C.  2  C.  L.  B.  995  ;  23  L.  J.  Ex.  169 ;  22  L.  T.  O.  S.  289.) 

By  the  terms  of  a  charter-party,  a  ship  was  to  proceed  to  Cardiff,  and 
there  to  load  a  full  and  complete  cargo  of  coals,  &nd  therewith  to  proceed 
to  the  port  of  San  Francisco  or  any  of  the  landing  places  within  the  waters  of 
San  Francisco,  and  there  to  discharge  the  cargo,  the  cargo  to  betaken  from 
alongside  the  vessel  according  to  the  custom  of  the  port,  and  at  the  expense 
and  risk  of  the  freighters.  The  freight  to  be  paid  three-fourths  in  cash  on 
the  final  sailing  of  the  vessel  from  the  port  of  loading,  less  two-and-a-half 
per  cent,  discount  and  costs  of  insurance  on  the  amount,  and  remainder  in 
cash  at  the  current  rate  of  exchange  on  right  and  true  deliveiy  of  the  cargo. 

The  docks  at  Cardiff  communicate  with  the  sea  at  high  water  by  means 
of  dock-gates,  and  from  these  gates  down  to  low  watermark  there  is  a  ship 
canal,  which  was  made  under  an  Act  of  Parliament  (1  Will.  IV.  c.  cxxxiii.), 
no  vessel  being  able  to  enter  or  leave  the  docks  except  by  passing  along 
this  canal.  Vessels  using  the  canal  have  to  pay  certain  tolls,  and  cannot 
hoist  sail  there,  and  are  also  subject  to  the  directions  of  the  dockmaster, 
who  is  at  liberty  to  stop  them. 

The  vessel  loaded  a  complete  cargo,  and  being  fully  equipped  for  sea, 
with  a  pilot  on  board,  got  out  of  the  docks  ;  but  in  proceeding  down  the 
canal  in  tow  of  a  steam  tug  she  grounded.  She  afterwards  got  off  and 
returned  towards  the  docks,  but  was  refused  admittance  by  the  dockmaster, 
and  subsequently  became  a  wreck  outside  the  dock-gates :  Held,  that,  by 
the  terms  "  the  final  sailing  of  the  vessel  from  the  port  of  lading  '*  must  be 
understood  the  final  departure  of  the  vessel  from  the  port  of  Cardiff,  so  as 
to  be  out  of  the  limits  of  the  artificial  port  and  at  sea ;  and  therefore,  that  as 
that  time  had  never  arrived,  the  three-fourths  of  the  freight  was  not  ]>ayable. 

The  following  case  was  stated  for  the  opinion  of  this  Court, 

without  pleadings,  by  consent  and  by  an  order  of  Parke,  B.,  made 

(1)  Cited,  Sailing  Ship  GaraUm  Co.      MaHne  Ins.  Co.  (1888)  13  App,  Gas. 
V,  HicJde  (1885)  15  a  B.  D.  580,  586,      717,  739. 
593,  53  L.  T.  795  ;  Hunter  v.  Northern 
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in  pursuance  of  the  IS  &  16  Vict.  o.  76,  s.  46.  Either  party  was  Roklandts 
to  be  at  liberty  to  have  the  facts  turned  into  a  special  verdict,  habbisok. 
in  which  case  the  necessary  pleadings  were  to  be  prepared. 

On  the  14th  July,  1852,  a  charter-party  was  made  in  London 
between  the  plaintiff  as  owner  of  the  ship  Oeneral  Chasse,  and  the 
defendants ;  which  charter-party  was  as  follows : 

"  It  is  this  day  mutually  agreed  between  Messrs.  J.  Boelandts 
&  Co.,  owners  of  the  good  ship  or  vessel  called  the  General  Chctsae, 
of  the  burden  of  604  tons  Dutch  register  or  thereabouts,  now  in 
Rotterdam,  and  Messrs.  B.  Harrison  &  Co.,  of  London,  merchants. 
That  the  said  ship,  being  tight,  staunch,  and  strong,  and  in  every 
way  fitted  for  the  voyage,  shall  proceed  to  Cardiflf,  and  ♦there  load       [  '445] 
in  turn,  in  the  customary  manner,  from  the  agents  of  the  said 
charterers,  a  full  and  complete  cargo  of  coals,  not  exceeding  what 
she  can  reasonably  stow  and  carry  over  and  above   her  tackle, 
apparel,  provisions,  and  furniture.     The  captain  to  have  a  sufScient 
quantity  of  coals  on  board  at  port  of  loading  for  ship's  use  for  the 
voyage,  independent  of  the  cargo,  such  quantity  to  be  indorsed  by 
the  charterers'  agents  on  the  bills  of  lading  and  captain's  charter- 
party;  and  being  so  loaded  shall  therewith  proceed  to  San  Francisco 
or  any  of  the  landing  places  within  the  waters  of  San  Francisco,  or 
so  near  thereunto  as  she  can  safely  get,  and  there  discharge  the 
cargo  from  alongside,  or  alongside  a  steamer  if  required,  or  where- 
ever  she  can  safely  deliver  afloat,  upon  being  paid  freight  at  the 
rate  of  70«.  British  sterling  per  ton   (of  20  cwt.),  delivered  and 
weighed  according  to  the  custom  of  the  port  of  discharge,  being  in 
full  of  all  port  charges,  pilotages,  and  Dover  and  Bamsgate  harbour 
dues,  (restraints  of  princes,  the  act  of  God,  the  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  what  nature  and  kind  soever,  during  the 
said  voyage  always  excepted).    The  cargo  to  be  taken  from  along- 
side the  said  vessel  according  to  the  custom  of  the  port,  and  at  the 
expense  and  risk  of  the  said  freighters.     The  freight  to  be  paid 
three-fourths  in  cash  on  the  final  sailing  of  the  vessel  from  the  port 
of  loading,  less  2^  per  cent,  discount  and  cost  of  insurance  on  the 
amount,  and  remainder  in  cash  at  the  current  rate  of  exchange  on 
right  and  true  delivery  of  the  cargo.     The  vessel  to  be  delivered, 
weather  permitting,  at  the  rate  of  not  less  than  twenty  tons  of  coal 
per  day,  holidays  excepted,  from  the  time  of  her  being  ready  to 
unload  and  in  trim  to  deliver,  as  customary,  and  twenty  days  on 
demurrage  over  and  above  the  said  lying  days,  at  71.  per  day.     The 

50—2 
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RoBLANDTs   vessel  to  be  consigned  to  the  charterers'  agents  at  ports  of  loading 
Hakiiibon.    B'l^d  discharge,  and  pay  the  usual  commission  *at  the  port  of  dis- 

[  •446  ]  charge  of  fifty  dollars,  &c.  Penalty  for  non-performance  of  this 
agreement  1,5002.  sterling." 

After  the  execution  of  the  above  charter-party,  the  General  Chasse 
sailed  for  and  arrived  at  Cardiff,  and  loaded  a  full  cargo  of  coals  in 
the  docks  there,  called  the  Bute  Docks.  On  the  15th  October, 
1852,  the  vessel  having  such  full  cargo  on  board,  and  being  com- 
pletely equipped  and  prepared  for  the  voyage  to  San  Francisco,  and 
having  cleared  at  the  Custom  House,  and  having  a  Cardiff  pilot  on 
board  to  take  her  down  the  Bristol  Channel,  left  her  place  of  loading 
in  the  Bute  Docks  and  passed  through  the  basin  ;  and  whilst  pro- 
ceeding in  the  channel  hereinafter  described,  and  in  the  statute 
hereinafter  mentioned,  called  the  Bute  Ship  Canal,  in  tow  of  a 
steam  tug,  and  when  near  the  second  buoy  from  the  dock  gates, 
and  before  she  reached  the  low  watermark  she  got  aground,  and, 
as  the  tide  fell,  listed  over.  She  remained  there  till  the  following 
tide,  when  she  was  got  off  by  two  steam  tugs,  and  by  them  taken 
back  to  the  dock  gates.  The  dock-master  refused  her  admittance 
through  the  gates,  and  on  the  fall  of  the  tide  she  grounded  on  the 
hard  just  outside  the  dock  gates,  where  she  became  a  wreck  and 
was  totally  lost. 

The  Bute  Docks  are  entered  by  a  basin  from  the  sea  and  a 
channel  made  across  the  mud,  and  vessels  proceeding  from  the 
basin  to  get  out  to  sea  must  go  down  this  channel.  Both  the 
channel  and  the  docks  are  within  the  legal  limits  of  the  port  of 
Cardiff;  they  were  constructed  under  the  powers  of  the  statute  1 
Will.  IV.  c.  cxxxiii.,  which  statute  was  to  be  taken  as  part  of  this 
case.  The.  docks  are  near  the  town  of  Cardiff.  The  dock  gates 
open  to  the  sea,  and  are  in  a  line  with  the  seashore  at  the  high 
watermark.  These  docks  open  as  soon  as  the  tide  has  flowed 
sufficiently  high,  and  are  closed  as  the  tide  recedes ;  so  that  the 

[  •447  ]  docks  are  always  *full  of  water,  and  all  vessels  in  them  are  water 
borne.  As  the  tide  recedes,  the  shore,  for  some  distance  beyond 
the  entrance  to  the  docks,  is  left  uncovered  by  the  sea,  and  this 
uncovered  shore  is  within  the  legal  limits  of  the  port  of  Cardiff, 
and  goes  by  the  name  of  Cardiff  Flats.  Along  these  flats  it  is  that 
the  seaward  channel  above  referred  to,  running  from  the  entrance 
of  the  basin,  is  constructed.  It  proceeds  for  some  distance  before 
it  meets  with  the  river  Taff ;  and  from  thence  until  the  low  water- 
mark is  reached  there  is  a  distance  of  about  a  quarter  of  a  mile. 
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It  was  agreed  that,  if  the  vessel  had  not  met  with  some  unfore-    Roblavdtb 
seen  accident,  she  would  have  gone  oat  on  the  voyage  without  any     habrisok. 
farther  communication  with  the  shore,  except  for  the  purpose  of 
putting  the  pilot  ashore. 

A  plan  was  annexed  to  the  case,  which  delineated  the  different 
localities,  and  the  spot  where  the  vessel  was  lost. 

The  action  was  brought  to  recover  three-fourths  of  the  freight, 
which,  by  the  terms  of  the  charter-party,  was  to  be  payable  in  cash 
on  the  final  sailing  of  the  vessel  from  the  port  of  loading. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover  the  three-fourths  of  the  freight 
made  payable  on  the  final  sailing  of  the  ship  from  the  port  of 
loading. 

The  case  was  argued  in  the  present  Term  (i)  (Jan.  25,)  by 

Tomlinson  (Watson  with  him)  for  the  plaintiff: 

The  question  arises  on  the  true  construction  to  be  put  upon  the 
words  in  this  charter-party,  by  which  a  certain  specified  portion  of 
the  freight  is  to  be  paid  **  on  the  final  sailing  of  the  vessel  from  the 
port  of  loading; "  and  the  plaintiff  contends  that,  upon  a  fair  con- 
struction of  these  words,  the  money  is  payable  when  the  vessel  has 
actually  set  sail  from  the  port  of  loading ;  that  is,  when  she  has 
bond  fide  ^commenced  her  voyage,  she  being  fully  equipped  for  that  [  ^448  ] 
purpose,  with  no  intention  of  having  any  further  communication 
with  the  shore,  and  when  everything  has  been  done  with  the  excep- 
tion of  the  dismissal  of  the  services  of  the  pilot ;  for  the  duty  of  the 
pilot  is  not  confined  to  the  limits  of  the  port  of  Cardiff,  as  he  would 
have  had  to  take  her  down  the  Bristol  Channel.  It  is  clear  that  the 
payment  of  this  portion  of  the  freight  was  not  to  remain  in 
abeyance  until  the  vessel  should  have  dispensed  with  his  services. 
*  *  The  object  of  the  parties  in  making  this  contract  was,  that  this 
portion  of  the  freight  should  become  payable  upon  its  inception. 
[He  cited  Lang  v.  Anderdon  (2) ;  Bond  v.  Nutt  (8) ;  Curling  v. 
Long  (4).]  The  vessel  would  begin  to  earn  freight  upon  her  having  [  449  ] 
bond  fide  commenced  her  voyage.  This  is  the  fair  construction  of 
words  ''final  sailing;"  the  term  ''final*'  meaning  such  a  com- 
mencement of  her  voyage  as  will,  if  continued  without  accident  or 
interruption,  lead  her  to  her  destination.     It  is  to  be  observed  that, 

(1)  Before  Pollock,  C.  B.,  Parke,  B.,  (3)  Oowp.  601. 

Alderson,  B.,  and  Martin,  B.  (4)  4  B.  R.  747  (1  Bos.  &  P.  637). 

^2)  27  R.  E.  412  (3  B.  &  0.  499). 
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RoELANDTs    hj  the  language  of  this  instrument,  the  payment  of  the  money  is 

Harbison,    not  made  to  depend  upon  the  vessel's  sailing  from  the  port  of 

Cardiff,  but  from  the  port   ^'of  loading.*'     It  was  not  intended 

thereby  to  comprehend  the  legal  limits  of  the  port  of  the  place  of 

loading ;  the  port  of  loading  here  being  but  a  small  part  only  of  the 

port  of  Cardiff.     This  construction  is  illustrated  by  the  cases  of 

Constable   v.  Noble  (i),  and  Brown   v.    I^ayleur{2),   in   which   the 

restricted  meaning  of  the  term  **  port  "  was  adopted,  it  being  there 

held  to  be  confined  to  the  place  of  loading.    And  upon  the  same 

principle,  in  the  construction  of  the  words  "  to  and  from "  in  a 

warranty  in  a  policy  of  insurance,  the  word  ''  to  "  has  been  held  to 

mean  **  towards  :  "  CoUedge  v.  Harty  (3),  which  is  the  converse  of 

this  case.     If,  then,  the  question  here  had  arisen  upon   similar 

language  adopted  in  a  policy  of  insurance,  it  would  have  been  held 

that  the  risk  attached  upon  the  vessel's  sailing  from  Cardiff.     Now, 

the  place  where  the  vessel  was  lost  was  outside  the  dock  gates,  and, 

although  called  the  Bute  Ship  Canal,  is  in  fact  part  of  the  sea ;  for 

[*450]       a  place  which  is  naturally  a  part  of  the  sea  does  not  lose  *its 

character  by  reason  of  its  having  been  improved  under  the  powers 

given  for  that  purpose  by  an  Act  of  Parliament.    It  could  not  be 

contended,  that  certain  portions  of  the  Clyde  do  not  still  continue 

to  be  an  arm  of  the  sea,  by  reason  of  improvements  made  in 

embanking  it,  or  by  the  removal  of  rocks,  or  the  deepening  of  its 

channel  by  artificial  means.    By  the  Act  1  Will.  IV.  c.  cxicxiii., 

empowering  the  Marquis  of  Bute  to  make  and  maintain  this  canal, 

certain  privileges  are  granted  to  him ;  but  that  Act  does  not  give 

him  any  title  to  the  soil;  and  consequently,  the  spot  where  the 

vessel  was  lost  was  in  the  sea ;  and  if  the  fact  of  breaking  ground  does 

not  of  itself  sustain  the  plaintiff's  case,  the  vessel  here  has  done 

more  than  that,  by  having  got  safely  out  of  the  docks  into  what  is 

in  truth  the  sea. 

Bramwell  (J.  Wilde  with  him),  contra  : 

The  defendants  are  not  bound  in  support  of  their  case  to  define 
precisely  what  would  satisfy  in  every  event  the  meaning  of  the 
words  **  the  final  sailing  of  the  vessel  from  the  port  of  loading ; " 
[  •451  ]  *but  it  is  sufficient  for  them  to  contend  that,  according  to  the  true 
meaning  of  these  parties,  the  vessel  in  this  case  did  not  finally  sail 
from  the  port.      Some  effect  must  be  given  to  the  words  "  final 

(1)  1 1  E.  B.  617  (2  Taunt,  403).  (3)  80  B.  E.  240  (6  Ex.  205). 

(2)  43  E.  E.  331  (4  Ad.  &  El.  241). 
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sailing  from  the  port."     The  defendants  submit,  that  the  intention    Roblandtb 

was  that  the  vessel  should  be  free  from  the  perils  of  the  port.    But     hakrison. 

she  never  proceeded  to  any  position  where  she  could  be  said  to  be 

under  the  entire  control  of  her  own  commander  and  crew ;  for  it 

appears  by  the  86th  section  of   the   1  Will.  IV.  c.  cxxxiii.   that 

^certain  dues  are  payable  to  the  Marquis  of  Bute  by  vessels  passing      [  *452  ] 

along  this  canal.    And  by  sect.  51,  she  is  to  be  *under  the  control       [  *^&3  ] 

of  the  dockmaster,  to  be  appointed  under  sect.  50  by  the  Marquis, 

as  long  as  she  continues  in  the  canal.    And  further,  by  the  54th 

section,  no  vessel  is  to  navigate  in  the  canal  under  sail.    And  it  is 

an  admitted  fact,  that  the  vessel,  at  the  time  she  was  lost,  was  in 

tow  of  a  steamer.     The  7th  section  has  reference  only  to  the  mud 

flats  on  either  side  of  the  canal.     The  vessel,  therefore,  had  never 

broken  her  connection  with  the  land.     If  the  rule  for  which  the 

plaintiff  contends,  viz.  that  the  freight  is  payable  upon  her  breaking 

ground,  be  correct,  the  defendants'  liability  would  have  arisen  if 

she  had  been  lost  in  the  basin.     It  is  not  contended  that  the  term 

**  port "   must  be  taken  to  mean  the  legal  limits  of  the  port  of 

Cardiff ;  but  still,  in  order  that  the  freight  should  commence,  the 

vessel  must  *have  sailed  from  every  part  of  that  port,  as  understood       F  *^6^  ] 

in  the  popular  sense  of  that  term.     The  cases  of  Moir  v.  Royal 

Exchange  Assurance  Company  (i)  and  Lang  v.  Anderdon  (2)  are 

expressly  in  the  defendants'  favour.      [He  also  referred  to  Lang  v. 

Anderdon  (2).]     If  then  those  cases  are  law,  the  vessel  cannot  be 

said  to  have  departed  from  her  port  of  loading ;  neither  can  it  be 

said  that  she  had  finally  sailed  from  it,  as  it  is  indisputable  that 

she  never  got  free  from  this  artificial  canal,  and  except  for  it  she 

could  not  have  entered  the  docks;  and  this  canal  is  altogether 

within  the  limits  of  the  port  of  loading. 

Tomlinaqn  replied. 

Cur,  adv.  vult. 

Parke,  B.,  now  said :  [  455  ] 

The  question  for  our  decision  arises  upon  the  terms  of  a  charter- 
party,  by  which  a  ship,  called  the  Oeneral  Chasse,  was  chartered  to 
go  to  Cardiff,  and  to  load  at  Cardiff  a  full  and  complete  cargo  of 
coals,  not  exceeding  what  she  could  reasonably  stow  and  carry  to 
the  port  of  landing,  and  there  to  discharge  the  vessel ;  the  cargo  to 
be  taken  from  alongside  the  vessel  according  to  the  custom  of  the 
port,  at  the  expense  of  the  freighters ;  the  freight  to  be  paid  three- 

(1)  16  E.  B.  330  (3  M.  &  S.  461).  (2)  27  E.  E.  412  (3  B.  &  0.  495). 
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RoBLANDTs  fourths  ill  cash  on  the  final  sailing  of  the  vessel  from  the  port  of 
Harrison,  loading,  less  2^1.  per  cent,  discount,  and  cost  of  insurance  on  the 
amount,  and  remainder  in  cash  at  the  current  rate  of  exchange,  on 
right  and  true  delivery  of  the  cargo.  The  question  is,  whether  the 
period  had  arrived  when  three-fourths  of  the  freight  was  to  be  paid 
in  cash,  and  which  was  to  be  paid  on  the  final  sailing  of  the  vessel 
from  the  port  of  loading.  It  appeared  from  the  statement  of  the 
case,  that  the  vessel  was  got  ready  for  sea,  that  she  had  her  clear- 
ances from  the  Custom-house,  and  that  she  proceeded  from  the 
dock  at  Cardiff,  which  communicates  with  the  sea  at  high  water,  by 
means  of  dock  gates,  from  which,  down  to  low  watermark,  there 
was  a  ship  canal  made ;  but,  before  passing  that  ship  canal,  the 
vessel  could  not  get  to  sea.  In  this  ship  canal  vessels  are  towed 
backwards  and  forwards  by  steam -tugs,  the  regulations  of  the  port 
preventing  any  sails  being  hoisted,  the  vessel  being  liable  to  be 
stopped  by  the  dockmaster.  The  vessel,  having  passed  the  dock  gates, 
proceeded  from  thence  for  a  short  distance  along  the  ship  canal,  and 
then  took  the  ground ;  and  after  her  removal  from  the  ground  on 
the  rising  of  the  tide,  she  proceeded  to  the  dock  gates,  but  she  took 
the  ground  at  the  dock  gates  and  afterwards  became  a  total  wreck. 
The  question  is,  whether  that  period  of  time  had  arrived  at 
[  *ib6  ]  which  three-fourths  of  the  freight  was  to  be  paid.  If  *it  had  been 
three-fourths  to  be  paid  at  the  time  of  sailing  of  the  vessel  from  the 
port  of  lading  simply,  then,  according  to  several  cases  cited  from 
the  insurance  law,  the  sailing  is  determined  to  be  that  period  of 
time  when  the  vessel  breaks  ground,  being  at  that  time  fully  fit  for 
sea,  having  the  cargo  on  board  which  she  intends  to  carry,  with  a 
competent  crew,  and  having  permission  to  leave,  by  having  the 
Custom-house  clearances  on  board.  If  that  had  been  the  criterion 
in  this  case,  we  think  the  vessel  might  possibly  be  considered  as 
having  broken  ground.  But  that  is  a  point  of  some  doubt. 
Certainly,  she  was  fit  for  sea  in  every  other  respect,  and  probably  a 
warranty  to  sail  by  a  given  time  would  have  been  complied  with ; 
but  we  all  think,  upon  reading  this  charter-party,  that  something 
more  is  meant  than  the  mere  sailing  of  the  vessel.  The  parties  use 
the  terms  ''  the  Jinal  sailing  of  the  vessel,"  and  we  are  not  at 
liberty  to  reject  that  term  ;  and  we  must  consider  that  it  is  adopted 
with  reference  to  the  particular  port  of  Cardiff,  where  the  vessel  is 
to  take  on  board  her  cargo,  and  consequently  that  it  means  some- 
thing more  than  merely  having  the  clearance  on  board  and  getting 
ready.     It  means  her  fmal  departure  from  that  port,  being  out 
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of  the  limits  of  that  artificial  cut,  and  being  at  sea  ready  to  proceed    Boblandts 
upon  her  voyage.     But  she  was  not  so ;  and  therefore  we  think  the     habbisok. 
time  had  not  arrived  at  which  the  plaintiff  was  entitled  to  receive 
three-fourths  of  the  freight.    We  distinguish  thk  case  from  those 
that  were  cited  by  Mr,  Tonilinson  on  behalf  of  the  plaintiff,  upon 
the  ground  that  all  those  were  applicable  to  insurance  cases  relating 
to  sailing  merely,  that  is,  that  they  contained  merely  a  warranty  of 
sailing.     The  question  here  turns  on  the  construction  of  a  charter- 
party,  with  another  term  added  to  it,  namely,  the  ''final  sailing" 
of  the  vessel ;  and  with  reference  to  the  circumstances  of  the  port, 
we  do  not  think  this  vessel  can  be  considered  as  having  **^  finally  "       [  *457  ] 
sailed  from  her  port  of  loading.    Our  judgment,  therefore,  will  be 

for  the  defendants. 

Judgment  for  the  defendants. 


NOWELL  V.  MAYOR  &c.,  of  WORCESTER  (1).  i»s*. 

'     '  ^    '  Jan.  18. 

(9  Ex.  457-468  ;  S.  0.  2  C.  L.  E.  981 ;  23  L.  J.  Ex.  139 ;  18  Jur.  64  ;  22       

L.  T.  O.  S.  244.)  [  457  ] 

The  Pablic  Health  Act,  11  &  12  Yict.  c.  63,  which  creates  local  boards 
of  health  for  particular  districts,  by  s.  85  (2)  empowers  the  local  board  to 
ent«r  into  such  contracts  as  are  necessary  for  carrying  the  Act  into  execu- 
tion ;  and  the  contract,  when  exceeding  10^.,  is  to  be  under  the  common 
seal  of  the  board,  and  to  specify  the  work,  price,  &c. ;  and  every  contract 
so  entered  into  is  binding  upon  Uie  board,  provided  "  that,  before  contracting 
for  the  execution  of  any  works  under  the  provisions  of  this  Act,  the  said 
local  board  shall  obtain  from  the  surveyor  an  estimate  in  writing,  as  well 
of  the  probable  expense  of  executing  the  work  in  a  substantial  manner  as 
of  the  annual  expense  of  repairing  the  same ;  also,  a  report  as  to  the  most 
advantageous  mode  of  contracting,  that  is  to  say,  whether  by  contracting 
only  for  the  execution  of  the  work  or  for  executing  and  also  maintaining 
the  same  in  repair  duiing  a  term  of  years,  or  otherwise :  *'  Held,  that  the 
matters  mentioned  in  the  proviso  to  the  85th  section  are  directory  only  as 
respects  contracts  entered  into  by  the  board  with  third  parties ;  and  there- 
fore, that  a  contract  imder  seal  entered  into  between  the  board  and  a  third 
party  for  the  execution  of  certain  works  was  valid,  although  no  estimate  or 
report  by  the  sui-veyor  had  been  previously  obtained. 

Held,  also,  that  an  action  lay  upon  the  deed  itself  for  non-payment  of 
the  sum  agreed  thereby  to  be  paid,  and  that  the  plaintiff  was  not  driven  to 
eeek  his  remedy  by  mandamus^  or  bill  in  equity,  or  by  any  such  collateral 
proceeding. 

Thb  first  count  of  the  declaration  stated,  that,  by  a  deed  made 
between  the  plaintiffs  of  the  one  part,  and  the  defendants  of  the 
other  part,  sealed  with  the  common  seal  of  the  defendants,  and 

(1)  Cited  with  approval  in  Young  v.      L.  J.  Q.  B.  292.— J.  G.  P. 
Corjtoration    of  Leamington  (1883)  8  (2)  See  now  s.  174  of  the  Public 

Q.  U.  Div.  579,  8  App.  Cas.  517,  51      Health  Act,  1875.— J.  G.  P. 
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[b.b. 


NOWELL 

e. 

Mayor,  &o., 

OF 
WOBCBSTBB. 


L  •^■'^s  ] 


[  MSO  ] 


bearing  date  the  Ist  of  December,  1852,  after  reciting  that  the 
defendants  had  accepted  a  tender  given  in  by  the  plaintifib  to  do 
the  whole  of  the  works  necessary  for  taking  down  a  certain  bridge 
and  building  (a  new  one)  over  the  Worcester  and  Birmingham 
canal,  at  or  near  Lowesmoor  in  the  city,  and  for  improving  the 
approaches  of  Worcester  thereto,  agreeably  to  plans,  drawings,  and 
specifications  prepared  by  one  S.  P.,  surveyor,  *for  the  sum  of  470i.; 
and  that  the  plaintiffs  and  the  defendants,  for  carrying  the  said 
contract  into  execution,  did  thereby  covenant  and  agree  together, 
and  that  the  plaintiffs  did  thereby  covenant,  promise,  and  agree 
with  the  defendants,  that  they  the  plaintiffs  would  forthwith  begin, 
and  in  an  expeditious  and  workmanlike  manner  perform,  the  said 
works  agreeably  to  certain  plans  and  specification  prepared  by  the 
said  S.  P.,  and  signed  by  the  plaintiffs,  with  materials  to  be  approved 
by  the  said  S.  P.,  according  to  the  said  plans  and  specification,  and 
to  the  entire  satisfaction  of  the  said  8.  P.,  or  any  other  person  the 
defendants  might  appoint ;  the  plaintiffs  were  to  supply  all  materials, 
&c.,  and  to  complete  the  whole  of  the  work  on  or  before  the  1st  of 
January,  1853,  subject  to  a  penalty  of  501.  per  week  for  each  week 
beyond  that  time.  The  declaration  averred,  that  the  plaintiffs  had 
performed  all  things  on  their  part;  that  the  defendants  did  not 
appoint  any  other  person  than  the  said  S.  P.  to  certify  the  comple- 
tion of  the  work ;  that  S.  P.  did  so  certify,  of  which  the  defendants 
had  notice ;  and  alleged  as  a  breach  the  non-payment  of  the  said 
sum  of  474Z. 

Plea  to  this  ount,  that,  "  before  the  making  and  passing  of  the 
Public  Health  Supplemental  Act,  1849,  a  certain  provisional  order 
was  duly  made  by  the  General  Board  of  Health,  under  their  hands 
and  seals,  in  accordance  with  the  provisions  of  the  Public  Health 
Act,  1848,  whereby  the  said  general  board,  in  pursuance  of  the 
powers  vested  in  them  by  the  Public  Health  Act,  1848,  did  order 
and  direct,  that,  from  and  after  the  passing  of  any  Act  of  Parlia- 
ment confirming  that  order,  the  Public  Health  Act,  1848,  and  every 
part  thereof,  except  the  section  numbered  50  in  the  copies  of  that 
Act  printed  by  her  Majesty's  printers,  should  apply  to  and  be  in 
force  within  and  throughout  the  entire  area,  places,  and  parts  of 
places  comprised  within  the  boundaries  then  fixed  as  the  boundaries 
of  the  city  of  Worcester,  for  the  purposes  of  the  Act  *intitled  *  An 
Act  to  provide  for  the  B.egulation  of  Municipal  Corporations  in 
England  and  Wales ; '  and  that  the  mayor,  aldermen,  and  citizens 
of  the  city  of  Worcester  should  be,  by  the  council  of  the  said  city 
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within  and  for  the  said  district,  as  constituted  for  the  purposes  of  Nowcll 
the  Public  Health  Act,  1848,  as  aforesaid,  the  local  board  of  health  mayob,  &o., 
under  that  Act ;  and  that  the  said  order  was  the  order  mentioned  worcesteb 
and  referred  to  in  and  by  the  statute  first  above  mentioned ;  and 
that  the  deed  in  the  declaration  was  made  and  entered  into  after 
the  making  and  passing  of  the  last-mentioned  statute ;  and  that  it 
was  expressed  and  declared  in  and  by  the  said  deed,  that  the  said 
deed  was  made  and  entered  into,  and  the  same  was  in  fact  made 
and  entered  into,  by  the  defendants  as  the  local  board  of  health  of 
the  said  city  of  Worcester,  and  not  otherwise,  and  under  the 
authority  and  for  the  purpose  of  executing  the  Public  Health 
Act,  1848,  within  the  district  aforesaid,  and  under  or  by  no  other 
authority,  and  for  no  other  purpose  whatsoever ;  and  that  the 
defendants  did  not,  before  contracting  for  the  execution  of  the 
works  in  the  said  deed  mentioned,  obtain  from  the  surveyor 
appointed  in  the  said  district  for  the  purposes  of  the  last-mentioned 
statute,  such  estimate  or  report  as  are  in  the  said  last-mentioned 
statute  in  that  behalf  respectively  mentioned  and  required,  or  any 
estimate  or  report  whatever,  with  respect  to  the  said  works  or  any 
part  thereof." 

Demurrer  and  joinder. 

Oray  in  support  of  the  demurrer  : 

The  defendants  intend  to  raise  two  objections  to  this  action : 
First,  they  will  contend  that,  before  entering  into  this  contract,  no 
estimate  or  report  made  by  the  surveyor  with  reference  to  these 
works  had  been  obtained.  And  secondly,  that  the  plaintiffs  have 
mistaken  their  remedy  by  seeking  to  enforce  their  claim  by  this 
form  of  action. 

The  first  question  arises  upon  the  85th  section  of  the  ^Public  [  *^^o  ] 
Health  Act,  11  &  12  Vict.  c.  68.  ♦  *  The  defendants,  by  their  ^  *^^  ^ 
plea,  raise  the  question  whether  the  obtaining  of  the  surveyor's 
estimate  and  report  is  a  condition  precedent  to  the  plaintiffs'  right 
of  action.  But  the  provisions  in  this  section  are  merely  directory 
as  regards  the  rights  of  third  parties,  who  are  seeking  their  remedy 
upon  a  contract  entered  into  with  the  local  board.  It  would  be 
very  unreasonable  if  such  contracts  were  to  be  void  in  cases  where 
any  minute  direction  of  the  Act  has  not  been  implicitly  obeyed.  If 
that  were  so,  the  defendants  might  object  either  that  the  surveyor 
was  not  a  fit  person  for  that  ofiBice,  or  that  he  had  not  been  properly 
appointed.     The  object  of  these  provisions  was  to  give  the  board 
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the  means  of  obtaining  correct  information  upon  the  subject  of 
their  contracts  through  their  surveyor.  These  powers  are,  there- 
fore, intrusted  to  them,  for  the  private  benefit  of  the  board  and  of 
their  constituents. 


[  *^82  ]  (Martin,  B.  :   This  contract  might  have  been  *made  by   the 

plaintiffs  in  total  ignorance  that  the  estimate  and  report  had  not 
been  obtained.  It  is  consistent  with  this  plea,  that  the  board  had 
been  asked  if  they  had  such  an  estimate  and  report,  and  that  they 
had  answered  in  the  affirmative. 


Aldbbson,  B.  :  It  may  be  that  the  board  is  not  entitled  to  recover 
the  amount  as  against  their  own  constituents ;  but  it  would  be  odd, 
if  persons  putting  up  a  thing  to  public  competition  were  required  to 
let  every  one  know  beforehand  what  their  surveyor  had  estimated 
the  work  would  be  worth.) 

And  if  the  party  who  does  the  work  were  held  to  be  unable  to 
recover  for  what  he  has  done,  upon  the  ground  now  contended 
for  by  the  defendants,  his  remedy  would  be  altogether  gone,  as  no 
individual  member  of  the  board  is  personally  liable  upon  the 
contract. 

Secondly.  The  defendants  say  that  this  action  will  not  lie,  but 
that  the  plaintiffs'  remedy  is  by  viandumus,  or  by  some  such  pro- 
ceeding. In  many  cases  the  amount  to  be  recovered  would  be 
uncertain,  and  not  determinable  by  mandamus;  and  here  the 
defendants  have  covenanted  to  pay  absolutely,  and  not  out  of  the 
rates.     (He  was  then  stopped  by  the  Court.) 

Phipson,  contra  : 

'  First,  it  is  submitted  that  the  due  observance  of  the  requirements 
contained  in  the  proviso  to  the  85th  section  are  conditions  prece- 
dent to  the  plaintiffs'  right  of  action,  that  section  being  not  merely 
directory  but  compulsory.  If  it  should  be  held  that  these  matters 
are  compulsory,  the  local  board,  by  not  having  obeyed  this  clause* 
have  entered  into  a  contract  which  is  ultra  vires.  This  question 
has  been  raised  in  consequence  of  certain  proceedings  which  have 
taken  place  in  the  city  of  Worcester  in  opposition  to  the  rate ;  and 
it  may  be  objected,  on  the  part  of  the  ratepayers,  that  the  local 
board,  in  entering  into  this  contract,  have  not  duly  followed  the 
requirements  of  this  Act. 
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(Farkb,  B.  :    That  objection   might  *be  a   good  one  upon  a  Nowbll 

question  arising  as  to  the  validity  of  the  rate  between  the  board  mayob,  &o., 

and  their  constituents;    but  this  is  a  proceeding  with  a  third  worokbtkb. 

party.)  [  •^es  ] 

It  would  certainly  seem  that  the  proviso  to  the  85th  section  is 
merely  directory  in  this  case ;  but  this  objection  is  suggested  for 
the  opinion  of  the  Court.  Now,  the  words  in  that  clause  expressly 
provide  that  the  estimate  and  report  shall  be  previously  obtained ; 
and  that  proviso  is  contained  in  the  section,  by  which  the  power  of 
entering  into  a  contract,  so  to  be  made,  is  given  to  the  local  board. 
Secondly.  This  form  of  action  is  not  the  proper  remedy.  The 
plaintiffs  should  have  sought  relief  either  by  mandamus  or  by  bill  in 
equity,  or  perhaps  by  a  special  action  on  the  case,  to  compel  the 
corporation  to  pay  the  plaintiffs  out  of  the  rates.  *  *  Their  [*«*] 
remedy  is  against  the  rates.  If  this  action  were  held  to  lie,  pro- 
perty might  be  taken  in  execution,  which  is  held  by  the  defendants 
as  a  body  corporate  alio  intuitu,  as,  for  instance,  the  property  of 
the  municipal  corporation. 

(Martin,  B.  :  Suppose  the  defendants  had  certain  funds  in  their 
hands  for  the  purpose  of  meeting  this  demand,  what  would  the 
plaintiffs'  remedy  be  ?) 

Perhaps  by  a  special  action  on  the  case.  But  the  following 
authorities  support  the  position  that  this  form  of  action  is  not 
the  correct  one:  Cane  v.  Chapman  (i),  Reg.  v.  Ledgard  (2),  Doe  d. 
Pair  V.  Roe  (3),  and  Reg.  v.  The  Mayor  of  Warwick  (4). 

Oray,  in  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B.  : 

I  am  of  opinion,  upon  a  consideration  of  the  several  clauses  of 
this  Act  of  Parliament  which  have  been  referred  to,  that  the 
defendants  are  liable  in  the  present  action.  Two  objections  have 
been  taken  to  the  plaintiffs'  right  to  recover  :  first,  it  has  been  said, 
that  the  estimate  and  report  of  the  surveyor,  which,  by  an  express 
provision  of  the  Act,  must  be  obtained  before  such  contracts  as  this 
shall  be  made,  was  not  obtained  here ;  and  secondly,  that  the  money 
which  is  ultimately  to  be  paid  to  the  plaintiffs  must  be  provided  for 

(1)  5  Ad.  &  El.  647.  (3)  1  a  B.  700. 

(2)  55  B.  R.  390  (1  Q.  B.  616].  (4)  70  B.  B.  694  (8  Q.  B.  926), 
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NowBLL  by  a  rate,  to  be  separate  and  distinct  from  the  funds  of  the  mani- 
mayor, &c.,  cipal  corporation;  and  that  the  party  relying  upon  his  contract 
v^oRc^TER.  cai^^ot,  by  an  action  like  the  present,  take  any  portion  of  those 
funds  which  are  in  the  defendants*  hands  as  a  municipal  corpora- 
tion. The  difficulties  put  by  the  learned  counsel  on  behalf  of  the 
defendants  arise  mainly  upon  the  construction  of  an  Act  of  Parlia- 
[  •46ft  ]  ment,  passed  with  a  view  to  the  accomplishment  *of  great  public 
objects,  and  perhaps  without  providing  for  all  the  necessary  means 
for  their  due  attainment.  Still,  we  can  but  read  the  statute  accord- 
ing to  its  plain  and  obvious  meaning,  and  we  therefore  need  not 
embarrass  ourselves  with  many  of  the  difficulties  that  have  been 
suggested.  Now,  local  boards  of  health  are  appointed  by  the  statute, 
and  they  have  power  given  them  by  it  to  enter  into  contracts,  which 
the  defendants,  as  constituting  such  a  board,  have  done ;  and  the 
question  is,  whether  they  are  liable  upon  the  contract  so  made 
The  first  objection  is,  that  they  ought  to  have  obtained  an  estimate 
of  expense  from  their  surveyor ;  but  what  have  the  plaintiffs  to  do 
with  that  ?  It  may  be  incumbent  upon  the  defendants  themselves 
to  take  that  course,  but  it  is  no  part  of  the  plaintiffs'  duty  to  ascer- 
tain that  they  have  done  so;  for  the  plaintiffs  have  no  means  of 
ascertaining  the  fact.  The  question,  then,  upon  this  part  of  the 
case  is,  whether  these  directions  are  to  be  treated  as  conditions  pre- 
cedent, so  as  to  render  a  contract  invalid,  if  they  are  not  complied 
with ;  or  whether,  according  to  the  modem  phrase,  they  are  only 
directory,  that  is,  whether  they  are  such  that  parties  are  bound  to 
comply  with  them,  and  in  many  cases  would  be  liable  to  an  indict- 
ment if  they  do  not,  but  yet  do  not  constitute  conditions  precedent 
to  the  validity  of  the  contract.  I  am  of  opinion  that  these  matters 
are  merely  directory,  and  that  the  plaintiffs  were  not  bound  to 
ascertain  whether  they  had  been  observed ;  consequently  the  first 
objection  falls  to  the  ground.  The  other  objection  is  one  of  greater 
interest.  Modem  Acts  of  Parliament,  when  brought  into  practical 
operation,  frequently  give  rise  to  doubt  with  respect  to  what  was 
the  real  intention  of  the  Legislature ;  and  we  are  frequently  called 
upon  to  give  to  an  Act  such  a  construction  as  is  not  altogether  con- 
sonant with  the  intention  which  the  Legislature  had  in  view  in 
passing  the  Act.  It  appears  to  me  to  be  the  safest  course  to  follow 
[  •466  ]  the  natural  and  obvious  meaning  *of  the  language  used.  Now 
here  the  defendants,  who  constitute  a  board  of  health,  have,  under 
the  statute,  entered  into  a  positive  covenant  to  pay  a  sum  of  money ; 
and  yre  are  asked  to  say  that  no  action  will  lie  for  the  breach  of 
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that  covenant,  but  that  the  plaintiffs'  remedy  is  either  by  a  bill  in 
equity  or  by  mandamvs,  or  that  they  may  proceed  by  some  sort  of 
collateral  action  against  the  defendants,  for  not  applying  the  money 
which  they  may  have  in  their  hands.  But  I  think  the  better  course 
will  be,  before  we  adopt  that  argument,  to  see  that  we  have  no 
other  conclusion  to  come  to,  as  this  seems  to  me  to  be  repugnant 
to  sense,  and  to  the  proper  legal  construction  of  the  Act.  A  diffi- 
culty has  been  raised  upon  the  interpretation ;  but  I  think  the  far 
more  reasonable  construction  is  this,  namely,  that  the  statute,  in 
forming  this  body  into  a  local  board  of  health,  intended  that  they 
should  contract  as  a  municipal  corporation,  and,  having  done  so, 
should  be  liable  to  the  parties  with  whom  they  have  so  contracted, 
and  that  they  should  look  to  another  fund  to  indemnify  their  own. 
This  mode  of  proceeding  is  analogous  to  what  happens  in  other 
cases,  where  a  member  of  a  community  is  rendered  liable  to  an 
action,  with  the  right  of  being  indemnified  in  a  particular  manner, 
as,  for  instance,  where  an  action  is  brought  against  a  hundred. 
Looking  therefore  at  the  natural,  direct,  and  immediate  construc- 
tion of  the  language  of  this  Act,  there  having  been  a  contract 
entered  into  by  these  defendants,  which,  as  between  themselves 
and  the  plaintiffs,  is  strictly,  I  believe,  in  accordance  with  the 
statute,  the  plaintiffs'  remedy  is  to  be  enforced  in  the  ordinary  way, 
by  action  upon  the  contract. 

Parke,  B.  : 

I  am  also  of  opinion  that  this  action  is  maintainable.  It  is 
brought  on  a  contract  under  the  common  seal  of  the  corporation, 
by  which  the  defendants  expressly  covenant  to  pay  a  certain  sum  of 
money  on  the  completion  of  certain  specified  work.  The  defen- 
dants are,  therefore,  *bound  to  satisfy  their  obligation  by  payment, 
unless  it  be  shown,  under  this  statute,  either  that  the  defence  raised 
on  the  record  by  the  plea  is  good,  or  that  the  funds  of  the  corpora- 
tion are  not  liable  in  this  form  of  claim.  Now  the  plea  in  effect 
states,  that,  although  this  contract  was  entered  into  by  the  defen- 
dants as  the  local  board  of  health  of  the  city  of  Worcester,  the 
defendants  did  not,  before  the  contract,  obtain  from  the  surveyor 
of  the  district  his  estimate  or  report,  as  required  by  the  statute. 
The  plea  therefore  raises  the  question,  whether  the  directions  in 
the  85th  section  are  formal  conditions  to  the  validity  of  obligations 
by  boards  of  health  under  the  Act,  or  whether  they  are  only  direc- 
tions to  them,  with  which  they  are  bound  to  comply,  under  the 
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NowBT.L  by  a  rate,  to  be  separate  and  distinct  from  the  funds  of  the  muni- 
Mayor, &c.,  cipal  corporation;  and  that  the  party  relying  upon  his  contract 
Worcester,  cannot,  by  an  action  like  the  present,  take  any  portion  of  those 
funds  which  are  in  the  defendants*  hands  as  a  municipal  corpora- 
tion. The  difficulties  put  by  the  learned  counsel  on  behalf  of  the 
defendants  arise  mainly  upon  the  construction  of  an  Act  of  Parlia- 
[  *465  ]  ment,  passed  with  a  view  to  the  accomplishment  *of  great  public 
objects,  and  perhaps  without  providing  for  all  the  necessary  means 
for  their  due  attainment.  Still,  we  can  but  read  the  statute  accord- 
ing to  its  plain  and  obvious  meaning,  and  we  therefore  need  not 
embarrass  ourselves  with  many  of  the  difficulties  that  have  been 
suggested.  Now,  local  boards  of  health  are  appointed  by  the  statute, 
and  they  have  power  given  them  by  it  to  enter  into  contracts,  which 
the  defendants,  as  constituting  such  a  board,  have  done ;  and  the 
question  is,  whether  they  are  liable  upon  the  contract  so  made. 
The  first  objection  is,  that  they  ought  to  have  obtained  an  estimate 
of  expense  from  their  surveyor ;  but  what  have  the  plaintiffs  to  do 
with  that  ?  It  may  be  incumbent  upon  the  defendants  themselves 
to  take  that  course,  but  it  is  no  part  of  the  plaintiffs'  duty  to  ascer- 
tain that  they  have  done  so;  for  the  plaintiffs  have  no  means  of 
ascertaining  the  fact.  The  question,  then,  upon  this  part  of  the 
case  is,  whether  these  directions  are  to  be  treated  as  conditions  pre- 
cedent, so  as  to  render  a  contract  invalid,  if  they  are  not  complied 
with ;  or  whether,  according  to  the  modem  phrase,  they  are  only 
directory,  that  is,  whether  they  are  such  that  parties  are  bound  to 
comply  with  them,  and  in  many  cases  would  be  liable  to  an  indict- 
ment if  they  do  not,  but  yet  do  not  constitute  conditions  precedent 
to  the  validity  of  the  contract.  I  am  of  opinion  that  these  matters 
are  merely  directory,  and  that  the  plaintiffs  were  not  bound  to 
ascertain  whether  they  had  been  observed  ;  consequently  the  first 
objection  falls  to  the  ground.  The  other  objection  is  one  of  greater 
interest.  Modern  Acts  of  Parliament,  when  brought  into  practical 
operation,  frequently  give  rise  to  doubt  with  respect  to  what  was 
the  real  intention  of  the  Legislature ;  and  we  are  frequently  called 
upon  to  give  to  an  Act  such  a  construction  as  is  not  altogether  con- 
sonant with  the  intention  which  the  Legislature  had  in  view  in 
passing  the  Act.  It  appears  to  me  to  be  the  safest  course  to  follow 
[  •466  ]  the  natural  and  obvious  meaning  *of  the  language  used.  Now 
here  the  defendants,  who  constitute  a  board  of  health,  have,  under 
the  statute,  entered  into  a  positive  covenant  to  pay  a  sum  of  money ; 
and  Yfe  are  asked  to  say  that  no  action  will  lie  for  the  breach  of 
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that  covenant,  but  that  the  plaintiffs'  remedy  is  either  by  a  bill  in 
equity  or  by  mandamvs,  or  that  they  may  proceed  by  some  sort  of 
collateral  action  against  the  defendants,  for  not  applying  the  money 
which  they  may  have  in  their  hands.  But  I  think  the  better  course 
will  be,  before  we  adopt  that  argument,  to  see  that  we  have  no 
other  conclusion  to  come  to,  as  this  seems  to  me  to  be  repugnant 
to  sense,  and  to  the  proper  legal  construction  of  the  Act.  A  diffi- 
culty has  been  raised  upon  the  interpretation ;  but  I  think  the  far 
more  reasonable  construction  is  this,  namely,  that  the  statute,  in 
forming  this  body  into  a  local  board  of  health,  intended  that  they 
should  contract  as  a  municipal  corporation,  and,  having  done  so, 
should  be  liable  to  the  parties  with  whom  they  have  so  contracted, 
and  that  they  should  look  to  another  fund  to  indemnify  their  own. 
This  mode  of  proceeding  is  analogous  to  what  happens  in  other 
cases,  where  a  member  of  a  community  is  rendered  liable  to  an 
action,  with  the  right  of  being  indemnified  in  a  particular  manner, 
as,  for  instance,  where  an  action  is  brought  against  a  hundred. 
Looking  therefore  at  the  natural,  direct,  and  immediate  construc- 
tion of  the  language  of  this  Act,  there  having  been  a  contract 
entered  into  by  these  defendants,  which,  as  between  themselves 
and  the  plaintiffs,  is  strictly,  I  believe,  in  accordance  with  the 
statute,  the  plaintiffs'  remedy  is  to  be  enforced  in  the  ordinary  way, 
by  action  upon  the  contract. 
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Parke,  B.  : 

I  am  also  of  opinion  that  this  action  is  maintainable.  It  is 
brought  on  a  contract  under  the  common  seal  of  the  corporation, 
by  which  the  defendants  expressly  covenant  to  pay  a  certain  sum  of 
money  on  the  completion  of  certain  specified  work.  The  defen- 
dants are,  therefore,  *bound  to  satisfy  their  obligation  by  payment, 
unless  it  be  shown,  under  this  statute,  either  that  the  defence  raised 
on  the  record  by  the  plea  is  good,  or  that  the  funds  of  the  corpora- 
tion are  not  liable  in  this  form  of  claim.  Now  the  plea  in  effect 
states,  that,  although  this  contract  was  entered  into  by  the  defen- 
dants as  the  local  .board  of  health  of  the  city  of  Worcester,  the 
defendants  did  not,  before  the  contract,  obtain  from  the  surveyor 
of  the  district  his  estimate  or  report,  as  required  by  the  statute. 
The  plea  therefore  raises  the  question,  whether  the  directions  in 
the  85th  section  are  formal  conditions  to  the  validity  of  obligations 
by  boards  of  health  under  the  Act,  or  whether  they  are  only  direc- 
tions to  them,  with  which  they  are  bound  to  comply,  under  the 
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NowBLL  penalty,  in  case  of  non-compliance,  of  being  deprived  of  all  remedy 
Mayor,  &o.,  o'  reimbursement  against  their  constituents.  I  am  clearly  of 
WoBOTOTKB.  ^P^"^^°  *^**  *^®^  matters  are  not  conditions  precedent,  but  that 
they  are  what  are  called  in  ordinary  language  "  directory."  It  is 
only  necessary  to  look  at  the  conditions  themselves,  to  see  that 
such  is  the  case ;  for  how  are  the  plaintiffs,  who  contract  with  the 
corporation  to  do  certain  works  for  them,  to  get  the  information 
whether  or  not  an  estimate  or  report  have  been  made  by  the  sur- 
veyor ?  If  he  has  given  in  a  report,  that  fact  does  not  lead  to  a 
different  result ;  for  the  report  is  merely  for  the  guidance  of  the 
corporation  itself,  and  does  not  affect  a  plaintiff  with  respect  to  a 
contract  into  which  he  may  have  entered  with  them.  The  plea  is 
therefore  bad.  But  then  it  is  contended  on  the  part  of  the  defen- 
dants, that,  notwithstanding  an  express  contract  by  deed  has  been 
entered  into  by  a  local  board  of  health,  or  corporation  standing  in 
that  situation,  the  statute  impliedly  means  that  such  a  corporation 
is  not  liable  on  that  instrument.  I  think,  however,  upon  looking 
at  the  clauses  referred  to,  that  no  such  implication  can  be  collected 
from  them.  The  140th  section  is  chiefly  relied  upon  as  providing 
[  *468  ]  that  the  members  of  the  board  *shall  not  be  personally  responsible. 
But  there  is  nothing  in  that  section  to  prevent  a  corporation  being 
liable  on  this  contract,  as  they  would  in  any  ordinary  case.  All 
that  that  section  shows  is,  that  the  expense  incurred  by  the  corpora- 
tion is  to  be  repaid  by  a  rate.  This  also  appears  from  other  clauses, 
one  of  which,  viz.,  the  188th  section,  contains  a  provision,  that  a 
board  of  health  under  the  Act,  which  is  not  a  corporation,  may  be 
sued  in  the  name  of  their  clerk,  who  is  to  be  reimbursed  his 
expenses.  So,  in  this  case,  a  corporation  contracting  under  their 
common  seal  may  be  reimbursed  out  of  the  rates.  There  is  nothing 
to  show  an  intention  in  the  Legislature  to  impose  any  obligation  on 
them  to  have  recourse  to  the  rates  in  the  first  instance ;  and,  indeed, 
I  think  the  contrary  appears  from  the  statute.  The  result  is,  that, 
as  this  corporation  has  engaged  to  pay  the  plaintiffs,  they  must  do 
so  out  of  the  corporate  property,  and  must  obtain  their  remedy  by 
levying  a  rate. 

Alderson,  B.,  and  Mabtim,  B.,  concurred. 

Judgment  for  the  plaintiffs^ 
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DENT  V.  BASHAM.  ism. 

(9  Ex.  469—472 ;  8.  0.  2  C.  L.  E.  989 ;  23  L.  J.  Ex.  161 ;  18  Jur.  295.)  ^an^. 

No  action  lies  for  the  disobedience  of  a  Judge's  order  made  tinder  the 
6  &  7  Yict.  c.  73,  s.  37,  for  the  delivery  by  the  attorney  to  his  client  of  his 
bill  of  costs. 

[See  R.  S.  C,  Order  XLII.,  r.  23 ;  Godfrey  v.  George  [1896]  1  Q.  B.  48,  66 
L.  J.  Q.  B.  249,  73  L.  T.  699.] 


CREED  V.  FISHER.  J_«2;,, 

(9  Ex.  472—476  ;  S.  0.  23  L.  J.  Ex.  143 ;  18  Jur.  228 ;  22  L.  T.  O.  S.  307.) 


The  right  to  challenge  the  jury,  whether  it  be  a  common  or  a  special 
jury,  peremptorily  and  without  cause,  does  not  exist  in  civil  actions. 

The  Court  will  not  grant  a  new  trial  on  the  ground  that  the  damages  are 
excessive,  unless  it  is  very  manifest  that  the  jury,  in  assessing  the  damages, 
have  either  been  actuated  by  an  improper  motive  or  that  they  have 
proceeded  upon  a  wrong  principle  (1). 

Trespass  for  assault  and  battery.  Plea,  Not  guilty,  and  issue 
thereon. 

The  cause  was  tried  at  the  last  Exeter  Assizes,  before  Talfourd,  J., 
and  a  special  jury,  that  had  been  summoned  to  try  the  cause  under 
the  provisions  of  the  Common  Law  Procedure  Act,  16  &  16  Vict, 
c.  76.  It  appeared  that  the  action  was  brought  to  recover  damages 
for  an  assault  and  battery  of  an  aggravated  description,  committed 
by  the  defendant,  a  clergyman,  upon  the  plaintiff,  who  had  held 
the  oflSice  of  churchwarden  in  the  parish.  The  jury  returned  a 
verdict  for  the  plaintiff,  with  8002.  damages. 

Slade  obtained  a  rule  nisi  last  Term,  on  the  ground,  first,  that 
the  damages  were  excessive ;  and  secondly,  that  the  learned  Judge 
had  refused  to  allow  a  peremptory  challenge  of  one  of  the  jurymen 
made  on  behalf  of  the  defendant. 

Crowder  and  Collier  showed  cause  (Jan.  20) : 

There  is  no  ground  for  the  last  objection,  inasmuch  as  the  juror 
who  was  challenged  did  not  act. 

(Parke,  B.  :  It  is  clear  that  the  Common  Law  Procedure  Act 
does  not  give  a  right  of  peremptory  challenge.  The  Act  puts 
special  and  common  juries  upon  the  same  footing.    The  challenge 

(1)  The  argument  and  judgments      v.  G.  W.  B.  Co,  [1904]  2  £.  B.  260, 
upon  the  second  point  are  omitted  as      73  L.  J.  K  B.  568.^J.  Q.  P. 
bemg  no  longer  useful :  see  Johnstofi 
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cbeed       musty  ^therefore,  be  for  cause.     There  is  no  right  of  peremptory 
FisRSB.      challenge  except  in  cases  of  felony  and  treason.) 

r  *473  1 

The  common  jury  is  summoned  under  the  provisions  of  the  105th 
section  of  the  Common  Law  Procedure  Act;  and  by  the  108th 
section,  which  applies  to  special  jurymen,  that  jury  is  "  subject  to 
such  right  of  challenge  as  the  parties  are  now  by  law  entitled  to ; " 
and  a  printed  panel  is  to  be  kept  in  the  same  manner  and  on  the 
same  terms  as  is  provided  for  in  a  preceding  part  of  the  Act  with 
reference  to  the  panel  of  common  jurors.  And  this  section  contains 
a  proviso  that  the  Court  or  a  Judge  may,  in  such  case  as  they  may 
think  fit,  order  a  special  jury  to  be  struck  according  to  the  present 
practice.  So  that,  according  to  the  provisions  of  the  statute,  the 
parties  would  not  be  prejudiced  in  any  case.  And  on  the  other 
hand,  if  peremptory  challenges  were  allowed,  it  would  be  impossible 
[  *474  ]  to  obtain  *a  special  jury  at  all  in  some  counties,  where  the  number 
of  special  jurymen  is  exceedingly  small. 

(Parke,  B.  :  In  a  case  of  misdemeanor,  tried  before  me  at  York, 
the  whole  of  the  jury  was  objected  to  without  opposition.  I  then 
required  the  names  of  the  jurymen  to  be  called  over  again,  and 
cause  to  be  shown,  and  by  that  means  we  obtained  a  jury.  In 
practice  it  has  been  usual,  as  a  matter  of  courtesy,  to  allow 
peremptory  challenges  in  civil  cases  and  misdemeanors,  but  it  is 
not  a  matter  of  right.) 

They  then  showed  cause  against  the  other  part  of  the  rule.  *  *  * 

Evie  discharged. 

1354  FIGG  V.  WILKINSON. 

Jan.  11.  (9  Ex.  475—480 ;  S.  0.  23  L.  J.  Ex.  5,  129.) 

[Practice  on  appeal  from  county  courts  under  13  &  14  Yiot.  c.  61,  s.  15 
(repealed),  and  Bules  of  Practice  no  longer  in  force.] 


GEOVES  AND  Others  v.  JANSSENS. 

1004. 
Jan,  :i3.  (9  Ex.  481—485 ;  S.  0.  2  0.  L.  E.  558 ;  23  L.  J.  Ex.  91.) 

No  appeal  lies  under  the  13  &  14  Vict.  c.  61,  from  the  decision  of  a  Judge 
of  a  county  court,  in  a  case  where  the  amount  of  the  claim  exceeds  50^., 
but  where  jurisdiction  is  given  to  him  by  the  agreement  of  the  parties. 

[The  right  of  appeal  in  such  cases  was  expressly  given  by  19  &  20  Vict  c  108, 
s.  68,  and  appears  to  be  kept  by  s.  120  of  the  County  Courts  Act,  1888,  51  &  52 
Vict.  c.  43.    See  also  ss.  61  and  64  of  that  Act.] 
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DEEESMAN   v.   HARRIS  ^d  Another.  i854. 

(9  Ex.  485—186;  S.  0.  2  C.  L.  E.  498 ;  23  L.  J.  Ex.  210.)  Jan^. 

In  actions  brought  in  the  county  courts  in  cases  where  those  courts  have        [  ^^^  ] 
jurisdiction,  an  appeal  lies  where  the  amount  of  the  claim  exceeds  20/., 
although  judgment  be  given  for  a  smaller  amount  (1). 

This  was  an  appeal  from  a  decision  of  the  Judge  of  the  County 
Court  of  Newcastle.  It  was  an  action  for  the  breach  of  a  contract. 
The  claim  exceeded  201.,  but  the  Judge  had  given  judgment  for  12Z. 
only. 

Bovill  appeared  for  the  appellant. 

Udall,  for  the  respondents,  objected  that  the  appeal  would  not 
lie,  on  the  ground  that  the  judgment  was  for  a  sum  under  20^ ; 
and  that,  if  an  appeal  were  allowed  here,  a  party  might  reserve  to 
himself  the  right  of  appeal  in  all  cases  by  extending  his  claim  to  a 
sum  exceeding  202. 

Sed  per  Curiam  (2) : 

The  14th  section  of  the  18  &  14  Vict.  c.  61,  enacts  ''  that  if  either 
party  in  any  cause  of  the  amount  to  which  jurisdiction  is  given  to 
the  county  ^courts  by  this  Act  shall  be  dissatisfied  with  the  deter-  [  *486  ] 
mination  or  direction  of  the  said  Court  in  point  of  law,  or  upon  the 
admission  or  rejection  of  any  evidence,  such  party  may  appeal  from 
the  same."  This  was  an  appealable  cause  when  it  was  brought  in 
the  county  court,  and  nothing  has  occurred  to  take  away  that  right. 
The  improper  decision  of  the  Judge  upon  some  point  of  law,  as,  for 
instance,  by  the  exclusion  of  evidence  which  ought  to  have  been 
admitted,  may  have  been  the  cause  of  the  judgment  being  under 
202.    There  is,  therefore,  no  weight  in  this  objection. 

The  appeal  was  therefore  heard ;  but  the  Court,  upon  argument, 
directed  that  the  case  should  be  set  down  again  for  a  new  trial,  the 
costs  of  the  former  trial  and  of  this  appeal  to  be  costs  in  the  cause. 


PROCTER  AND  Wife   v.   BROTHERTON.  ,354 

(9  Ex.  486—489  ;  S.  C.  2  0.  L.  R  496 ;  23  L.  J.  Ex.  116.)  •^«».  ^3 

[Security  for  costs  as  between  husband  and  wife,  obsolete  since  the  Married 
Women's  Property  Act,  1882.] 

(1)  See  now  s.  120  of  the  County      656.— J.  G.  P. 
Courts  Act,  1888,  and  Smith  v.  OiU         (2)  Pollock,    C.    B.,  Pakke,    B., 
[1896]  2  Q.  B.  166,  60  L.  J.  Q.  B.      Alderson,  B.,  and  Martin,  B. 
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1864.  Thb  bishop  of  LONDON  v.  MCNEIL. 


Jan,  »0. 


(9  Ex*  490—493 ;  S.  0.  23  L.  J.  Ex.  Ill ;  18  Jur.  314.) 
[Practice  (payment  into  Court)  under  0.  L.  P.  Act.] 


1863.  PALMER  V.  WAGSTAFF  and  Another. 

^^'  f  *  (9  Ex.  494—502  ;  S.  0.  2  G.  L.  R  1052 ;  23  L.  J.  Ex.  217.) 

1854. 

Jan.  14.  The  plaintiff  took  out  a  patent  for  **  Improvements  in  the  manufacture 
of  candles,  and  in  apparatus  for  applying  light"    In  his  specificatioii  he 

I  ^^^  ]  claimed,  first,  the  mode  of  manufacturing  candles  by  the  application  of 

peculiarly  formed  plaited  wicks;  secondly,  the  mode  of  manufacturing 
candles  by  the  application  of  two  or  more  plaited  wicks,  so  disposed  that 
the  ends  always  turned  outwards;  and  thirdly,  **  the  mode  of  applying 
lenses  to  lamps  in  order  to  concentrate  and  conduct  a  portion  or  portious 
of  the  rays  of  light  to  a  distance.*'  The  plaintiff  afterwards  entered 
a  disclaimer  as  to  the  first  and  third  parts  of  his  invention,  and  he  sued 
the  defendant  for  an  infnngement  of  the  second  part.  At  the  trial,  the 
plaintiff  produced  a  candle  purchased  of  the  defendant,  the  wicks  of  which 
were  so  plaited  that  the  ends  always  turned  outwards :  Held,  that  the 
patent  was  not  for  the  candle  itself,  but  for  the  mode  of  manufacturing  it  I 
and  that  the  mere  production  of  a  candle  made  by  the  defendant,  in  which 
the  wicks  were  so  plaited  that  the  ends  always  turned  outwards,  was  no 
evidence  of  an  infringement  of  the  plaintiff's  patent. 

This  was  an  action  for  the  infringement  of  a  patent  The 
declaration,  which  was  in  the  form  given  by  the  Common  Law 
Procedure  Act,  stated  that  the  plaintiff  was  the  first  and  true 
inventor  of  a  certain  new  manufacture,  that  is  to  say,  of  *'  Improve- 
ments in  the  manufacture  of  candles,  and  in  apparatus  for  applying 
light,"  for  which  a  patent  had  been  granted  to  him  on  the  25th  of 
March,  1840 ;  and  that  the  defendants  had  infringed  the  said  patent 
right. 

Plea  (inter  alia).  Not  guilty ;  and  issue  thereon. 

At  the  trial  before  Pollock,  G.  B.,  at  the  London  sittings  after  last 
Trinity  Term,  the  specification  of  a  patent,  the  title  of  which  was 
for  "  Improvements  in  the  manufacture  of  candles,  and  in  apparatus 
for  applying  light,"  granted  to  the  plaintiff  in  March,  1840,  and  the 
disclaimer  of  a  certain  part  of  his  invention,  were  given  in  evidence. 

The  specification  was  as  follows :  '^  I  do  hereby  declare  the  nature 
of  my  said  invention,  and  the  manner  in  which  the  same  is  to  be 
performed,  are  fully  described  and  ascertained  in  and  by  the 
following  statement  thereof ;  that  is  to  say,  my  invention  relates — 
First,  to  a  mode  of  manufacturing  candles  by  the  application  of 
peculiarly  formed  plaited  wicks. 

**  Secondly,  my  invention  relates  to  a  mode  of  manufacturing 
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candles  by  the  application  of  two  or  more  plaited  wicks  in  each      Palmer 
candle.  Wagstafp. 

''And  thirdly,  my  invention  relates  to  a  mode  of  applying  lenses 
to  lamps,  in  order  to  concentrate  and  conduct  a  portion  or  portions 
of  the  rays  of  the  light  to  a  distance.  And  in  order  that  my  inven- 
tion may  be  most  fully  understood  ♦and  readily  carried  out  by  a  [  •4^5  j 
workman,  I  will  proceed  to  describe  the  means  pursued  by  me 
for  performing  the  same.  In  manufacturing  candles  with  plaited 
wicks,  as  at  present,  the  wicks  are  constructed  or  formed  by  plaiting 
three  or  more  clusters  or  strands  of  loose  threads,  which  loose 
threads  are  not,  previously  to  plaiting  them,  intertwisted  or  other- 
wise treated  or  worked  in  any  manner  to  cause  the  various  threads 
to  be  formed  or  fabricated  into  a  cord  or  line.  Now,  the  object  of 
the  first  part  of  my  invention  is  to  apply  plaited  wicks  to  candles, 
formed  by  plaiting  together  previously  fabricated  parts  or  cords,  in 
place  of  clusters  of  loose  parallel  yarn  or  threads,  by  which  means, 
when  the  wicks  consume,  they  will  maintain  the  required  stiffness, 
and  burn  more  efficiently  than  when  each  strand  or  part  of  the 
plaited  wick  is  composed  of  several  loose  yarns  or  strands ;  and  in 
carrying  out  this  part  of  my  invention,  supposing  I  am  desirous  of 
constructing  plaited  wicks  or  candles  according  to  my  invention,  I 
cause  the  individual  thread  or  yam  to  be  formed  into  a  cord  or  line, 
by  twisting  them  into  what  is  commonly  called  cotton  cord,  or  by 
gymping  them  together,  or  by  any  other  suitable  way  by  which  they 
can  be  wove  or  combined  together ;  so  that,  when  a  plaited  wick  of 
three  parts  is  to  be  made,  I  plait  together  three  such  described  cords 
or  lines  in  place  of  three  clusters  of  loose  yarn  or  thread. 

"  I  will  now  proceed  to  describe  the  second  part  of  my  invention, 
which  relates  to  a  mode  of  manufacturing  candles  by  applying  two 
or  more  plaited  wicks  in  each  candle.  It  is  well  known  that  candles 
manufactured  with  plaited  wicks  so  burn,  that  the  upper  end  of  the 
wicks  turn  outwards,  by  which  means  they  do  not  require  to  be 
snuffed ;  and  it  may  be  remarked  that,  where  there  is  only  one  wick 
in  each  candle,  the  direction  of  the  bending  of  the  wick  is  not 
material;  but  it  will  be  evident  that,  in  manufacturing  candles  with 
two  or  more  plaited  wicks,  it  is  important  that  the  separate  wicks 
in  bending,  when  being  consumed,  should  not  do  so  in  such  a 
manner  as  to  come  *in  contact  with  each  other,  but  that  they  should  [  '^^^  J 
each  turn  outwards,  and  be  at  all  times  separate  one  from  the  other ; 
and  I  have  observed  that,  in  consuming  plaited  wicks  of  candles, 
that  surface  of  the  wick,  when  made  as  heretofore,  or  according  to 
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Palmjeb  .  the  mode  above  described,  where  the  strands  proceed  upwards  from 
WaosVaff.  tbe  outer  edges  towards  the  centre,  is  the  direction  towards  which 
the  wick  bends,  and  consequently,  I  find  that,  in  making  candles 
with  two  or  more  plaited  wicks,  that  they  should  be  so  made  as  to 
cause  that  surface  of  each  wick  to  be  outwards,  whilst  that  surface 
of  each  wick,  where  the  strands  proceed  upwards,  and  from  the 
centre  towards  the  outer  edges,  should  be  inwards  towards  the 
centre  of  the  candle,  owing  to  the  circumstance  above  noticed, 
for  the  wicks  will  not  be  found  to  bend  in  that  direction,  but  directly 
in  the  reverse  direction ;  and,  in  order  to  ensure  this  placing  of  the 
wicks,  when  applying  them  in  the  manufacture  of  candles,  I  employ 
a  rod  of  wire,  fig.  1  of  the  drawing,  there  being  a  notch  or  notches 
at  the  lower  end,  according  as  two  or  more  such  plaited  wicks  are 
to  be  applied  to  each  candle  ;  and,  in  applying  two  or  more  plaited 
wicks  to  a  candle,  they  are  placed  parallel  with  the  central  axis  or 
line  of  the  candle.  The  rod  or  wire  A.  fig.  1  is  intended  for  applying 
two  wicks  to  a  candle ;  and,  in  placing  wicks,  or  such  rod  or  wire, 
I  cause  one  end  of  the  wick  to  be  fastened  to  the  upper  end  of  the 
wire,  by  placing  it  in  the  notch  B,  and  then  conduct  that  surface 
of  the  wick  where  the  strands  of  the  plait  proceed  upwards  from  the 
centre  towards  the  outer  edges  thereof,  to  be  against  one  side  of  the 
wire  rod,  and  then  conduct  it  to  the  lower  end  of  the  rod,  where  the 
wick  passes  under  it  in  the  notch,  taking  care  to  retain  the  wick 
from  twisting,  and  then  I  conduct  the  wick  upwards  on  the  other 
side  of  the  rod,  observing  the  same  care  in  keeping  that  surface  of 
the  plait  from  which  side  it  bends  in  consuming  against  the  surface 
of  the  rod  or  wire  A,  and  then  place  the  other  end  of  the  wick  in 
[  'io?  ]  the  notch  *C.  The  wire,  with  the  two  wicks,  will  then  be  ready  to 
be  placed  in  a  mould,  to  have  a  candle  made  therein ;  and  I  have 
only  further  to  remark,  that,  in  making  candles  with  more  than  two 
plaited  wicks,  I  use  more  grooves  or  notches  at  the  end  of  the  rod, 
and  observe  the  same  care  in  placing  the  wicks,  as  above  explained. 
I  would  remark,  in  respect  of  this  part  of  my  invention,  I  do  not 
claim  the  applying  two  or  more  wicks  generally  to  candles,  it  not 
being  new  so  to  make  candles,  I  having  already  obtained  letters 
patent  for  manufacturing  candles,  each  having  a  series  of  spiral 
wicks,  this  part  of  my  invention  being  confined  to  plaited  wicks, 
which  are  placed  vertically,  or  nearly  so,  in  the  candles. 

*'  I  will  now  proceed  to  describe  the  third  part  of  my  invention. 
Fig.  2  represents  a  table  lamp,  having  this  part  of  my  improvements 
applied  thereto ;  and  I  would  remark,  that,  although  the  lamp  shown 
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is  for  consuming  candles,  yet  this  part  of  my  invention  is  equally  •    palmer 

applicable  to  oil  lamps.    Fig.  8  shows  a  front  and  edge  view  of  a    wagstaff. 

lense,  set  in  a  proper  frame.    Fig.  4  shows  the  gallery  or  holder 

for  the  chimney  of  the  lamp  in  section,  together  with  the  circular 

frame  for  receiving  the  lense.      Fig.  5  shows  a  plan  of  the  circular 

frame,  with  the  gallery  of  the  glass  chimney.    In  each  of  these 

figures  the  same  letters  of  reference  are  used  to  indicate  the  same 

parts.    A  is  the  lense  in  a  frame  B,  with  a  stem  having  a  slot 

therein,  by  which  the  height  can  be  adjusted  by  the  set  screw  C, 

which  fixes  the  stem  of  the  frame  to  the  bolt  D,  the  nature  of  which 

is  clearly  shown  in  the  drawing.     The  bolt  D  is  capable  of  being 

slided  more  or  less  into  the  recesses  formed  in  the  circular  frame  E, 

which  is  placed  on  the  top  of  the  lamp,  and  which  I  prefer  should 

have  the  gallery  or  holder  of  the  glass  chimney  affixed  thereto.    By 

this  arrangement  it  will  be  seen  that  one  or  more  such  lenses  may 

be  applied  to  a  lamp  or  removed  therefrom  as  the  use  of  the  lamp 

may  require  it,  and  thus  may  the  rays  *of  light  from  the  lamp  be       C  *^^^  1 

collected  and  thrown  to  a  distance  in  the  direction  desired. 

"Having  thus  described  the  nature  of  my  invention,  and  the 
manner  of  performing  the  same,  I  would  have  it  understood  that 
what  I  claim  as  the  invention,  secured  by  the  present  letters  patent, 
is — First,  the  mode  of  manufacturing  candles  by  the  application  of 
the  peculiarly  formed  wicks  as  herein  described ;  secondly,  I  claim 
the  mode  of  manufacturing  candles  by  the  application  of  two  or 
more  plaited  wicks  as  herein  described ;  and  thirdly,  I  claim  the 
mode  of  applying  lenses  to  lamps  as  described." 

On  the  2l8t  of  June,  1858,  the  plaintiff  entered  a  disclaimer  as  to 
part  of  his  invention,  which  was  as  follows :  '*  I,  the  said  William 
Palmer,  did  describe  the  invention  to  consist  of  three  parts :  and 
since  the  enrolling  of  the  said  specification,  it  has  been  found  that 
the  first  part  is  not  of  such  practical  value  as  to  induce  me  to  wish 
to  retain  the  same  as  part  of  my  patent ;  for  which  reason  I  wish  to 
disclaim,  and  I  do  hereby  disclaim,  all  parts  of  the  specification 
which  describe  or  claim  such  first  part  of  the  invention.  And  it  has 
been  objected  to  the  third  part  of  the  invention,  that  it  was  not  new 
at  the  date  of  the  patent :  I  believe  it  was  new,  but  it  has  gone  out 
of  use ;  for  which  reason  I  wish  to  disclaim,  and  I  do  hereby  dis- 
claim, all  parts  of  the  specification  which  describe  and  claim  the 
said  third  part  of  the  invention.  And  in  order  that  the  title  may 
be  consistent  with  the  invention  which  will  remain  described  in  the 
specification,  I  do  hereby  disclaim  that  part  of  the   title  which 
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Palmer      consists  of  the  following  words  *and  an  apparatus  for  applying 
Waootapp.    light.' " 

It  appeared  that  the  plaintiff  and  the  defendants  were  manofae- 
turers  of  candles;  and  a  candle  was  produced  which  had  been 
purchased  at  the  defendants'  manufactory.  The  wicks  in  this 
candle  were  so  plaited  that  the  ends  always  turned  outwards,  and 
the  candle  by  such  construction  would  bum  without  requiring  to  be 

1  *499  ]  snuffed.  It  further  appeared  *that  both  single  and  double  plaited 
wicks  had  been  in  use  prior  to  the  date  of  the  plaintiff's  patent,  and 
that  candles  so  constructed  did  not  require  snuflSing. 

It  was  contended,  on  the  part  of  the  defendants,  that  the  second 
part  of  the  plaintiff's  invention,  which  was  the  only  part  of  it  that 
had  not  been  disclaimed  by  him,  was  for  the  mode  of  making 
candles ;  and  that  the  mere  production  of  a  candle  made  by  the 
defendants,  without  proof  of  the  mode  in  which  the  candle  had 
been  made,  was  no  evidence  of  an  infringement  of  the  patent.  The 
Lord  Chief  Baron  left  it  to  the  jury  to  say  whether  the  candle 
made  by  the  defendants  was  an  infringement  of  the  plaintiff's 
patent;  and  they  found  a  verdict  for  the  plaintiff  with  nominal 
damages,  leave  being  reserved  to  the  defendants  to  move  to  enter  a 
verdict  for  them,  on  the  issue  raised  by  the  plea  of  Not  guilty  (i). 

Bramwell  having  obtained  a  rule  nisi  accordingly, 

1854  Montague  Smith  and  Chance  showed  cause  in  last  Michaelmas 

Term  (Nov.  22),  and  in  the  present  Term  (Jan.  14) : 

First,  the  plaintiff  in  the  second  part  of  his  specification  claims 
the  invention  of  a  candle,  which  is  produced  by  the  application 
of  two  or  more  plaited  wicks,  which  are  so  arranged  as  to  turn 
outwards  whilst  the  candle  is  burning,  by  which  means  the  neces- 
sity of  snuffing  the  candle  is  obviated.  The  inventor  claims  the 
precise  form  of  the  wicks,  and  therefore  the  invention  does  not 
consist  in  the  mode  of  effecting  such  results,  but  in  the  article 
produced. 

(Parke,  B.  :   The  title  of  the  patent  is  for  improvements  in  the 

manufacture  of  candles ;   and  the  specification  further  states,  that 

[  *500  ]      the  invention  relates  to  the  *mode  of  manufacture ;    and  in  the 

concluding  part  of  the  specification,  the  inventor  claims  the  mode 

(1)  A  further  objection  was  taken,      tained  no  statement  of  the  disclaimer; 
that  the  patent  was  misdescribed  in      but  this  point  was  not  argued, 
the  declaration,  inasmuch  as  it  con- 
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**  as  herein  described  ;  '*  and  he  describes  with  great  particularity      Palmbb 
the  mode  in  which  the  candle  is  to  be  manufactured.)  Waostaff. 

The  specification  should  receive  a  fair  and  liberal  construction : 
Huddart  v.  Grimshaw  (i),  Elliott  v.  Aston  (2). 

(Parke,  B.  :  Supposing  the  patent  to  be  for  the  candle,  and  not 
for  the  particular  mode  of  making  a  double  wick  candle,  was  that  a 
new  manufacture  ? 

Aldbrson,  B.:  Double  wicks  had  been  used  prior  to  the  plaintiff's 
patent,  but  had  not  been  so  plaited  as  always  to  turn  outwards. 
This  patent  is  clearly  for  the  mode  of  manufacturing  candles  with 
two  or  more  wicks,  so  disposed  that  they  shall  turn  outwards  and 
remain  in  that  position.  Suppose  any  other  person  had  discovered 
that,  instead  of  plaited  wicks  placed  vertically  in  the  candle,  the 
same  effect  could  be  produced  by  spiral  wicks ;  that  would  not  have 
been  an  infringement  of  the  plaintiff's  patent.  Or,  suppose  any 
one  had  discovered  that  if  two  strands  of  cotton,  instead  of  being 
plaited,  were  dipped  in  a  particular  liquid,  the  wicks  would  always 
turn  outwards,  he  surely  might  make  candles  in  that  way.) 

It  is  submitted  that  the  patent  is  for  the  candle  having  wicks  so 
disposed  as  always  to  turn  outwards. 

Secondly.  If  the  patent  be  for  the  mode,  the  production  of  a 
candle,  which  was  identical  with  those  made  according  to  the 
plaintiff's  specification,  is  some  evidence  of  infringement.  The 
candle  here  produced  tallied  in  all  respects  with  the  plaintiff's. 

(Parke,  B.  :  That,  by  itself,  was  no  evidence  that  the  candle  had 
been  made  by  the  plaintiff's  mode.) 

BramweU  and  WilleB  appeared  to  support  the  rule,  but  were 
not  called  upon  to  argue. 

Pollock,  C.  B.  : 

We  all  agree  that  the  rule  must  be  absolute.  *The  patent  is  [  *fiOi  ] 
taken  out  for  "  Improvements  in  the  manufacture  of  candles,"  and 
the  plain  meaning  of  that  language  is,  improvements,  not  in  the 
candle  itself,  but  in  the  mode  of  making  it.  I  so  far  concur  with 
tho  argument  as  to  think  that  a  patent  or  specification  should  be 
construed  in  the  sense  which  the  patentee  intended,  and  that  if  any 
(1)  Webs.  P.  0.  85.  (2)  Td.  222. 
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Palmer  expressions  are  ambiguous,  we  should  endeavour  to  give  effeet  to 
wagstaff.  tihe  intention  ;  and,  moreover,  I  think  that  every  patent  should  be 
expounded  favourably  to  the  patentee.  But  we  ought  not  to  violate 
the  obvious  meaning  of  the  language,  unless  it  is  quite  clear  that 
the  patentee  intended  something  different  from  that  which  the 
expressions  indicate.  For  instance,  I  can  well  understand  the  Court 
deciding  that  the  word  "vice,"  which  has  in  French  a  more 
extensive  signification  than  in  English,  meant  "screw  "(i), — for  in 
that  case  it  was  evident  what  the  patentee  intended.  Here,  how- 
ever, looking  to  the  title  of  the  patent,  and  the  second  part  of  the 
claim  in  the  specification,  which  is  the  only  matter  in  dispute,  the 
plain  and  natural  meaning  of  the  language  is,  that  the  patent  is 
taken  out  for  the  mode  of  making  the  candle  and  not  for  the  candle 
itself.  The  specification  originally  described  three  inventions,  and 
if  the  whole  be  read,  it  is  evident  that  the  patent  was  taken  out 
for  the  mode  of  the  operation.  The  patentee  was  compelled  to 
relinquish  two  of  the  claims;  but  when  a  person  reads  the  specifica- 
tion as  it  stends,  he  is  not  to  be  told  that  it  means  something 
different  from  what  was  meant  before  a  portion  was  rejected.  Then 
taking  the  patent  to  be  for  the  mode  of  making  the  candle,  if  any 
other  person  can  discover  a  method  of  producing  the  same  effect  by 
a  totally  different  means,  he  has  a  right  to  do  so.  That  being  the 
case,  the  plaintiff  was  bound  to  give  some  evidence  that  the 
[  *502  ]  ^defendants  had  infringed  the  patent  by  making  a  candle  in  the 
same  way. 

Fabkb,  B.  : 

I  agree  that  in  construing  a  patent  a  fair  and  liberal  construction 
ought  to  be  put  upon  it,  and  that  we  must  look  to  what  the  real 
intention  of  the  inventor  was.  With  respect  to  this  patent,  the  only 
conclusion  which  I  can  come  to  is,  that  the  plaintiff  claims  the 
particular  mode  of  making  the  candle,  not  the  candle  itself.  In  the 
specification  as  it  originally  stood,  the  plaintiff  claims  as  his  inven- 
tion :  "First,  the  mode  of  manufacturing  candles  by  the  application 
of  the  peculiarly  formed  wicks  as  herein  described ;  secondly,  the 
mode  of  manufacturing  candles  by  the  application  of  two  or  more 
plaited  wicks,  as  herein  described,"  &c.  He  does  not  claim  or 
attempt  to  claim  the  manufacture  of  the  article  candle  with  plaited 
wicks,  but  only  the  particular  mode  of  making  it  as  described  in 
the  specification.  Then  the  only  question  is,  whether  the  simple 
(I)  Jihxftm  V.  Eisee,  30  B.  B.  275  (1  Car.  &  P.  o63,  568). 
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production  of  a  candle  with  a  plaited  wick  which  turns  outwards  is  of      palmer 
itself  evidence  of  an  infringement  of  the  plaintiff's  patent.    I  am  of    waootafk 
opinion  that  it  is  not,  and  that  some  evidence  ought  to  have  been 
given  that  the  defendants'  mode  of  making  the  candle  was  an 
infringement  of  the  plaintiff's. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  The  patent  is  taken  out  for  the 
manufacture  of  candles  with  plaited  wicks  in  a  given  way.  That 
being  so,  a  person  would  be  guilty  of  an  infringement  of  the  patent, 
if  he  made  candles  with  plaited  wicks  in  that  way,  or  in  any  way 
which  the  jury  might  consider  colourable.  But  the  mere  production 
of  a  candle  with  a  plaited  wick,  without  showing  in  what  way  that 
candle  was  made,  is  no  evidence  of  an  infringement  of  the  patent. 

Martin,  B.,  concurred. 

Rtde  absolute. 


In  re  box  v.  GKEEN.  isbi. 

SAME  V.   SAME.  -^^l!*- 

(9  Ex.  503—506;  S.  C.  2  C.  L.  B.  528 ;  23  L.  J.  Ex.  219.) 
ICertiorari;  County  Courts  Act,  1846,  repealed.] 


BUKTON    V.    The    GREAT    NORTHERN    RAILWAY       isw. 

COMPANY  (1).  —^' 

(9  Ex.  507—514 ;  8.  C.  23  L.  J.  Ex.  184.)  f  *^^^  ^ 

By  agreement  of  the  Ist  of  October,  1851,  between  a  Bail  way  Compcmy  of 
the  one  part,  and  the  plaintiff  of  the  other  part,  the  plaintiff  undertook  to 
provide  all  waggons,  horses,  &c.,  necessary  for  the  cartage  of  grain, 
merchandise,  &c.,  between  Hatfield  and  Ware,  and  to  convey  all  grain, 
merchandise,  &c.,  that  might  be  presented  to  him  for  that  purpose,  between 
the  above  points,  for  the  sum  of  5«.  per  ton.  And  it  was  mutually  agreed 
that  that  agreement  should  continue  in  force  for  the  period  of  twelve 
months  from  the  date  thereof.  The  plaintiff  purchased  waggons,  horses, 
&c.,  and  commenced  carrying  between  Hatfield  and  Ware  under  the  above 
agreement.  On  the  18th  of  March,  1852,  the  Company  gave  the  plaintiff 
notice  that  the  arrangement  entered  into  for  the  conveyance  of  grain, 
merchandise,  &c.,  between  Hatfield  and  Ware,  would  cease  **  from  and  after 
the  Ist  of  April  next."  Accordingly,  on  the  1st  of  April,  the  Company 
censed  to  present  any  goods  whatever  to  the  plaintiff  for  carriage,  in 
consequence  of  their  having  leased  a  portion  of  their  line  to  another  Railway 

(1)  Jihofies  V,  Fi^rwood  (1876)  1  App,  Cas,  256,  47  L.  J.  Ex,  396.— J,  G.  P. 
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Burton  Company,  and  bound  themselves  not  to  carry  between  Hatfield  and  Ware. 

«.  The  plaintiff  thereupon  brought  an  action  against  them,  the  dedaiution  in 

Great  which  stated,  that  it  was  mutually  agreed  between  the  plaintiff  and  the 

Railway  Co  defendants  "  that  the  plaintiff  should  oonvey  all  grain  and  other  merchan- 

dise for  the  defendants  between  Hatfield  and  Ware,  at  the  rate  aforesaid, 
for  one  year,'*  and  alleged  as  a  breach,  that,  although  the  plaintiff  had 
always  been  ready  and  willing  to  perform  his  part  of  the  agreement,  yet 
the  defendants  would  not  permit  him  to  perform  the  same,  but  prevented 
him  from  so  doing,  and  wrongfully  discharged  him  from  any  further  per- 
formance of  it :  Held,  first,  that  the  above  was  an  unilateral  agreement,  the 
only  contract  on  the  })art  of  the  defendants  being  to  pay  the  stipulated 
price  for  the  carriage  of  such  goods  between  Hatfield  and  Ware,  as  might 
be  presented  to  the  plaintiff  for  that  purpose ;  and  consequently  the  agree- 
ment alleged  in  the  declaration  was  not  proved;  seccmdly,  that  if  the 
declaration  were  amended  by  stating  that  the  agreement  was  to  carry  such 
goods  **  as  should  be  presented  to  the  plaintiff,"  then  the  declaration  would 
be  bad  in  arrest  of  judgment,  since  there  was  no  breach  of  that  contract, 
for  none  were  presented. 

The  declaration  stated  that,  by  an  agreement  in  writing,  made  on 
the  1st  of  October,  1851,  between  the  plaintiff  of  the  first  part,  and 
the  defendants  of  the  other  part,  in  consideration  that  the  plaintiff 
should  provide  all  waggons,  horses,  drivers,  tarpaulins,  and  all  other 
plant  necessary  for  the  cartage  of  grain  and  other  merchandise 
between  Hatfield  and  Ware,  and  should  convey  all  grain  and  other 
merchandise  that  might  be  presented  to  him  for  that  purpose  by 
the  defendants  between  the  last-mentioned  places,  at  the  following 
rate,  that  is  to  say,  for  all  grain  and  other  merchandise  conveyed 
by  him  from  Hatfield  station  to  the  town  of  Ware,  and  vice  versa, 
the  sum  of  58.  per  ton ;  it  was  mutually  agreed  by  and  between  the 
[  *508  [  plaintiff  and  the  ^defendants,  that  the  plaintiff  should  convey  all 
grain  and  other  merchandise  for  the  defendants  between  Hatfield 
and  Ware  (that  should  be  presented  to  him  at  Hatfield  and  Ware  (i)) 
at  the  rate  aforesaid,  for  the  space  of  one  year  from  the  Ist  of 
October ;  and,  although  the  plaintiff  did  in  all  things  perform  his 
part  of  the  agreement  up  to  the  1st  of  April,  1852,  and  has  always 
been  ready  and  willing  to  perform  his  part  of  the  agreement  for  the 
residue  of  the  said  space  of  one  year  from  the  said  1st  of  October, 
yet  the  defendants  did  not  nor  would  suffer  or  permit  the  plaintiff 
to  perform  the  same,  but  afterwards,  to  wit,  on  the  said  1st  of  April, 
wholly  hindered  and  prevented  him  from  so  doing,  and  then 
wrongfully  discharged  the  plaintiff  from  any  further  performance 
or  completion  of  the  said  agreement,  &c. 
Plea,  that  no  such  agreement  was  made  between  the  plaintiff  and 

(1)  The  words  within  brackets  were      tifTs  counsel  proposed  that  it  should 
not  in  the  declaration,  but  the  plain-      be  amended  by  inserting  them. 
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the  defendants  as  in  the  declaration  alleged ;  upon  which  issue  was      Bubtox 
joined.  Ok  bat 

At  the  trial,  before  Martin,  B.,  at  the  London  sittings  after  last  n^f*^"*}^ 
Michaelmas  Term,  it  appeared  that  the  action  was  brought  by  the 
plaintiff,   a  carrier,  to  recover  damages  for  the  breach   by  the 
defendants  of  the  following  agreement : 

'^  Memorandum  of  an  agreement  entered  into  this  1st  day  of 
October,  1851,  between  Mr.  Seymour  Clarke,  on  behalf  of  the  Great 
Northern  Railway  Company,  on  the  one  part,  and  Mr.  Thomas 
Burton,  of  St.  Mary  Overy  Dock,  Southwark,  on  the  other  part. 
Mr.  Burton  undertakes,  in  consideration  of  the  terms  hereinafter 
recited,  to  provide  all  waggons,  horses,  drivers,  tarpaulins,  and  all 
other  plant  necessary  for  the  cartage  of  grain,  merchandise,  &c., 
between  Hatfield  and  Ware,  and  to  convey  all  grain,  merchandise, 
&c.,  that  may  be  presented  to  him  for  that  purpose  between  the 
above  points. 

**  Mr.  Burton  further  undertakes  and  agrees  to  be  responsible  for       [  609  ] 
the  collection  of  all  money  due  to  the  Company  for  the  carriage  of 
grain,  merchandise,  &c.,  carted  by  him  from  such  parties  as  may 
not  have  '  Ledger  Accounts '  with  the  Company. 

**  And  Mr.  Burton  agrees  to  observe  and  abide  by  the  rules  and 
regulations  of  the  Company  as  may  from  time  to  time  be  set  forth 
for  the  conduct  of  the  business,  and  to  perform  all  business 
entrusted  to  him  in  a  prompt,  expeditious,  and  careful  manner, 
at  the  following  rate,  that  is  to  say, — ^For  all  grain,  merchandise,  &c., 
conveyed  by  him  from  Hatfield  station  to  the  town  of  Ware,  or  vice 
versd,  the  sum  of  five  shillings  (58.)  per  ton. 

**  And,  it  is  mutually  agreed  that  this  agreement  shall  continue 

in  force  for  the  period  of  twelve  months  from  the  date  hereof ;  at 

the  expiration  of  which  time  Mr.  Burton  will  have  the  option  of 

continuing  the  contract  on  such  reduced  terms  as  any  other  party 

may  undertake  the  work. 

(Signed)      "  Bbymour  Clarke." 

The  plaintiff  accordingly  purchased  horses,  waggons,  &c.,  and 
commenced  carrying  goods  between  Hatfield  and  Ware  under  the 
terms  of  the  above  agreement.  On  the  18th  of  March,  1852,  the 
defendants  sent  to  the  plaintiff  the  following  letter: 

"Sib, — I  am  instructed  by  Mr.  Seymour  Clarke  to  inform 
you,  that  the  arrangement  entered  into  with  you  by  this  Com- 
pany, for  the  conveyance  of   grain,  merchandise,  &c.,    between 
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BuBTOK      Hatfield   and    Ware,  will    cease  and  discontinue  from  and  after 
gbkat       the  let  day  of  April  next. 
Railway  Co.  lOurs,  <KC. 

"E.  Palmbb." 

On  the  Ist  of  April  the  defendants  ceased  to  present  any  grain, 

merchandise,  or  goods  whatever  to  the  plaintiff  for  carriage,  in 

consequence  of  their  having  leased  their  Boyston  and  Hitchin  line 

[  •510  ]       to  the  Eastern  Counties  Railway  *Company,  and  bound  themselves 

not  to  carry  between  Hatfield  and  Ware. 

It  was  submitted,  on  behalf  of  the  defendants,  first,  that  they 
had  committed  no  breach  of  contract,  since  the  only  contract  on 
their  part  was,  that  the  plaintiff  should  carry,  at  the  stipulated 
price,  all  grain,  merchandise,  &c.,  which  they  had  to  carry ;  and  on 
the  1st  of  April  they  ceased  to  have  any.  Secondly,  that  there  was 
a  variance  between  the  contract  stated  in  the  declaration  and  that 
proved,  since  the  former  alleged  an  absolute  contract  that  the 
plaintiff  should  carry  all  merchandise  for  the  defendants  between 
Hatfield  and  Ware,  whereas  the  latter  was  a  contract  that  the 
plaintiff  should  carry  such  merchandise  as  should  be  presented 
to  him  by  the  defendants.  The  plaintiff's  counsel  submitted,  that, 
according  to  the  true  construction  of  the  agreement,  the  one  party 
was  bound  to  present,  and  the  other  to  carry,  the  merchandise  for 
one  year ;  and  they  applied  for  leave  to  amend  the  declaration. 

The  learned  Judge  was  inclined  to  think  that  the  defendants  had 
committed  a  breach  of  contract  by  entering  into  an  arrangement 
with  another  Company,  which  prevented  them  from  carrying  goods 
between  Hatfield  and  Ware.  A  verdict  was  then  taken  by  consent 
for  the  plaintiff,  the  Court  to  say  whether  he  was  entitled  to  recover, 
and  whether  the  damages  should  be  nominal,  if  not,  the  verdict  to 
stand  for  751. ;  the  Court  to  have  the  same  power  of  amendment  as 
the  Judge  at  Nisi  Prius. 

BramweU,  in  the  present  Term,  obtained  a  rule  nisi  to  enter  a 
nonsmt  or  to  arrest  the  judgment ;  against  which 

The  Attorney-General  and  Barnard  showed  cause : 

First,  the  agreement  in  question  is  binding  on  both  parties.  The 
defendants  undertake  to  present  to  the  plaintiff,  and  the  plaintiff 
undertakes  to  carry,  grain  and  merchandise  between  Hatfield  and 
Ware,  at  a  certain  rate,  for  at  least  one  year.    It  is  necessarily 
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implied  that  the  defendants  will  do  no  act  which  will  prevent  them      Bobton 
from  *having  goods  to  be  carried.  Gbbat 


V. 
NOBTHERK 


(Pabkb,  B.  :  Suppose  a  tradesman  agrees  with  a  carrier  that  the  ^^^^^^^  ^• 
latter  shall  carry  for  a  year  all  the  goods  which  he  shall  send  to  a 
particular  place,  and  before  the  expiration  of  the  year  the  trades- 
man gives  up  business,  would  he  not  have  a  right  to  do  so  ?) 

In  this  case  it  is  not  likely  that  the  plaintiff  would  have  incurred 
expense  in  providing  what  was  necessary  for  the  business  of  carry, 
ing,  if  it  were  intended  that  the  defendants  should  be  at  liberty  to 
put  an  end  to  the  agreement  at  any  time. 

(Pabkb,  £. :  The  contract  on  the  part  of  the  plaintiff  is,  that  he 
will  carry  between  the  places  named,  for  58.  a  ton,  all  such  goods  as 
shall  be  presented  to  him  ;  and  the  defendants  undertake  to  present 
to  him  all  that  they  may  have  to  carry.  The  parties  have  omitted 
to  provide  for  the  contingency  of  the  defendants  ceasing  to  be 
carriers. 

Alderson,  B.  :  Suppose  it  had  been  inconvenient  or  a  loss  to 
the  defendants  to  carry,  could  they  not  have  discontinued  it  ?) 

In  Pilkington  v.  Scott  (i)  the  agreement  contained  a  stipulation 
on  the  part  of  a  workman  to  serve  for  seven  years  on  certain  terms, 
but  there  was  no  express  contract  by  the  master  to  employ  at  all, 
but  only  to  pay  him  wages  so  long  as  he  should  continue  to  be 
employed,  and  it  was  nevertheless  held  that  the  master  was  bound 
to  employ  him  for  seven  years.  There  was  a  similar  contract  in 
the  case  of  Hartley  v.  Cummings  (2). 

(Parke,  B.  :  This  case  is  more  like  Aspden  v.  Austin  {z)^  where 
the  plaintiff  agreed  to  manufacture  for  the  defendant  cement  of  a 
certain  quality;  and  the  defendant,  on  condition  of  the  plaintiff's 
performing  such  engagement,  promised  to  pay  him  4tL  weekly 
during  the  two  years  following  the  date  of  the  agreement,  and  51. 
weekly  during  the  next  year  following,  and  also  to  receive  him  into 
partnership  as  a  manufacturer  of  cement  at  the  expiration  of  three 
years;  and  the  plaintiff  engaged  to  instruct  the  defendant  *in  the  [  «512  ] 
art  of  manufacturing  cement.    Each  party  bound  himself  in  a 

(1)  71  E.  E.  781  (15  M.  &  W.  657).  (3)  5  a  B.  671. 

(2)  76  B.  B.  722  (5  0.  B.  247). 
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BuBTOM  penal  sum  to  fulfil  the  agreement.  The  defendant  afterwards 
Grbat  covenanted  by  deed  for  the  performance  of  the  agreement  on  his 
Ba?lway'co  P*^^*  '  ^^^  ^*  ^^^  ^®^^  *'^**  *^^  provisions  in  the  agreement  did  not 
raise  an  implied  covenant  that  the  defendant  should  employ  the 
plaintiff  in  the  business  during  two  or  three  years,  although  the 
defendant  was  bound  by  the  express  words  to  pay  the  plaintiff  the 
stipulated  wages  during  those  periods  respectively,  if  the  plaintiff 
performed  or  was  ready  to  perform  the  condition  precedent  on  his 
part.) 

Here  the  notice  to  the  plaintiff  amounted  to  a  refusal  by  the 
defendants  to  perform  the  contract,  and  entitled  him  to  sue  for  the 
breach  of  it :  Hochester  v.  De  Latour  (i).  Secondly,  the  declaration 
is  good.  The  defendants  committed  a  breach  of  the  contract  by 
doing  an  act  which  prevented  the  plaintiff  from  performing  it  on 
his  part,  and  the  declaration  contains  an  express  averment  that  the 
defendants  wrongfully  discharged  the  plaintiff  from  any  further 
performance  of  the  agreement. 

BramweU  and  Phipson  in  support  of  the  rule  : 

This  is  an  unilateral  agreement.  The  defendants  agree  to  pay 
the  plaintiff  at  a  certain  rate  for  the  carriage  of  such  goods  as  they 
shall  present  to  him,  but  they  do  not  bind  themselves  to  present  any. 

(Parks,  B.  :  May  not  the  plaintiff  treat  the  notice  as  a  notice 
that  the  defendants  would  no  longer  be  bound  by  the  contract  ?) 

A  mere  refusal  before  the  time  for  the  performance  of  a  contract  is 
no  breach  of  it :  PhiUpotts  v.  Evans  (2),  Uipley  v.  M'Chire  (3).  The 
notice  does  not  mean  that  if  the  plaintiff  carries  the  defendants  will 
not  pay  him,  but  only  that  the  defendants  no  longer  require  the 
plaintiff  to  carry.  It  was  a  benefit  to  the  plaintiff  thus  to  give  him 
r  *513  ]  notice,  and  so  prevent  his  *  useless  attendance  with  his  waggons. 
If  the  agreement  had  concluded  with  the  stipulation  to  pay  5<.  per 
ton,  no  contract  could  be  implied  on  the  part  of  the  defendants 
other  than  that  if  any  goods  were  presented  to  the  plaintiff,  and  he 
carried  them,  the  defendants  would  pay  him  the  stipulated  price. 
Then  the  last  clause  of  the  agreement  means,  that  such  a  contract 
shall  continue  for  a  year.  The  notice  is  no  breach  of  the  contract, 
because  the  defendants  have  only  agreed  to  pay  a  certain  sum  if  the 

(1)  95  E.  fi.  747  (2  El.  &  Bl.  678).  (3)  80  E.  E.  593  (4  Ex.  345). 

(2)  62  E.  E.  802  (5  M.  &  W.  476). 
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plain tiflf  does  certain  work,  and  therefore  there  can  be  no  breach       burton 
unless  the  service  is  performed.  qukat 

XuBTUBRN 

Railway  Co. 
(Parke,  B.  :  It  would  be  a  parallel  case  if  a  person  agreed  with  a 

wine  merchant  to  purchase  of  him  all  the  wine  which  the  former 

might  choose  to  drink  during  a  year,  and  before  six  months  expired 

he  gave  notice  that  he  discontinued  drinking  wine.) 

Secondly,  assuming  that  the  proposed  amendment  was  made  in  the 
declaration,  it  would  be  bad  in  arrest  of  judgment.  The  only 
contract  on  the  part  of  the  defendants  being,  that  they  would  pay 
for  the  carriage  of  such  goods  as  should  be  presented  to  the  plaintiff 
for  carriage,  there  can  be  no  breach  of  that  contract  unless  some 
goods  were  presented.  But  the  declaration  contains  no  averment 
to  that  effect ;  and,  indeed,  it  would  be  contradictory  to  allege 
that,  although  the  defendants  presented  goods  to  the  plaintiff  for 
carriage,  yet  they  would  not  allow  him  to  carry  them. 

Parke,  B.  : 

The  agreement,  as  stated  in  the  declaration,  was  certainly  not 
proved.  Then,  if  the  proposed  amendment  be  made,  there  will 
be  no  sufficient  breach.  It  is  difficult  to  see  how  a  declaration 
could  be  framed  which  would  not  either  state  the  contract  or 
the  breach  incorrectly.  Taking  the  law  as  laid  down  in  Rochester 
V.  De  Latour  to  be  correct,  in  this  case  there  was  no  breach  of 
contract ;  because  the  notice  does  not  amount  to  a  refusal  to  perform 
the  contract,  but  is  merely  an  intimation  that  *from  a  certain  day  the  [  *^h  ] 
defendants  would  cease  to  have  any  goods  for  the  plaintiff  to  carry. 
The  rule  must,  therefore,  be  absolute  for  a  new  trial,  unless  the 
parties  consent  to  a  Btet  procesms. 

Alderson,  B.,  and  Martin,  B.,  concurred. 

A  stet  processus  having  been  consented  to, 

Rule  accordingly. 
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1864.  GADSDEN  V.   BARROW  (1). 

^^  (9  Ex.  514—617 ;  S.  0.  2  C.  L.  B.  1063  ;  23  L.  J.  Ex.  134.) 

[  614  ]    .  A  claimant  was  plaintiff,  and  an  execution  creditor  defendant,  in  an 

interpleader  issue,  to  try  whether  certain  goods  were,  at  the  time  of  the 
seizure  thereof  hy  the  sheriff  under  a  writ  of  execution,  the  goods  of  the 
plaintiff.  The  plaintiff  proved  a  valid  hill  of  sale  to  him  of  the  goods: 
Held,  that  it  was  competent  for  the  defendant  to  defeat  the  plaintiff's  title 
hy  proving  a  prior  hill  of  sale  to  a  third  party. 

This  was  an  interpleader  issue,  in  which  the  claimant  was 
plaintiff,  and  the  execution  creditor  defendant.  The  issue,  which 
was  in  the  form  of  a  wager,  after  stating  that  certain  goods  and 
chattels  had  been  seized  and  taken  in  execution  by  the  sheriff 
of  Surrey,  under  a  writ  of  execution  against  the  goods  and  chattels 
of  one  Grice,  alleged,  that  a  question  then  arose,  "Whether  the 
said  goods  and  chattels  were,  at  the  time  of  the  seizure  thereof  by 
the  said  sheriff  of  Surrey  under  and  by  virtue  of  the  said  writ  of 
execution,  the  goods  and  chattels  of  the  plaintiff.'* 

Plea :  That  the  said  goods  and  chattels  were  not,  nor  was  any  or 
either  of  them,  at  the  time  of  the  seizure  thereof  by  the  sheriff  of 
Surrey,  the  goods  and  chattels  of  the  plaintiff,  modo  et  forma. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  after 
last  Michaelmas  Term,  it  appeared  that,  on  the  19th  of  October, 
1858,  the  goods  in  question  were  seized  by  the  sheriff  of  Surrey 
under  a  writ  of  fi.  fa.  issued  on  a  judgment  obtained  by  the 
defendant  against  Grice.  The  plaintiff  proved  that  Grice  had 
assigned  the  goods  to  him  by  bill  of  sale,  of  the  19th  of  September. 
The  defendant's  counsel  then  proposed  to  prove  that,  on  the  5th  of 
[  •616  ]  September,  *Grice  had  assigned  the  goods  to  one  Larkin.  This 
evidence  being  objected  to,  the  learned  Judge  refused  to  admit  it, 
being  of  opinion  that  the  real  issue  was,  whether  the  goods  were 
the  property  of  the  claimant  as  against  the  execution  creditor,  and 
his  Lordship  directed  a  verdict  for  the  plaintiff. 

A  rule  nm  having  been  obtained  to  set  aside  the  verdict,  and  for 
a  new  trial,  on  the  ground  of  misdirection, 

Petersdorff  showed  cause : 

The  defendant  was  not  entitled  to  give  in  evidence  a  prior  bill  of 

sale  to  a  third  person.     The  interpleader  order  directed  an  issue  to 

try  whether  the  goods  taken  in  execution  were  the  property  of  tbe 

claimant,  **  as  against  the  execution  creditor ; "  and  though  this 

(1)  See  Richards  v.  Jenhim  (1886)  17  Q.  B.  D.  544,  18  a  B.  Div.  451,  56 
L.  J.  Q.  B.  293.— J.  G.  P. 
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issue  is  not  in  those  terms,  that  is  the  real  question  which  the     Gadsdek 
parties  meant  to  try.  BAB^iow. 

(Aldbrson,  B.  :  The  only  meaning  of  the  words  **  as  against  the 
execution  creditor  '*  is,  that  the  goods  are  the  bond  fide  property  of 
the  claimant. 

Parke,  B.  :  The  object  of  the  issue  is  to  satisfy  the  conscience  of 
the  Judge  whether  he  ought  to  order  the  proceeds  of  the  execution 
to  be  paid  over  to  the  claimant  or  to  the  execution  creditor. 
Suppose,  in  this  case,  the  plaintiff  had  brought  an  action  of  trover 
against  the  sheriff,  could  he  have  recovered  ?  To  maintain  trover, 
the  plaintiff  must  have  either  an  absolute  or  a  special  property  in 
the  goods,  and  also  the  right  of  possession.) 

Under  the  pleas  of  "  Not  guilty,"  and  "  Not  possessed,"  in  trover, 
the  plaintiff  cannot  set  up  the  title  of  a  third  person.  In  NicoUa  v. 
Bastard  (1),  Parkb,  B.,  says,  "  The  plea  of  no  property  in  the 
plaintiff,  means  no  property  as  against  the  defendant.** 

(Aldbrson,  B.  :  Nicolls  v.  Bastard  has  really  no  bearing  on  this 
case.  That  was  an  action  of  trover  for  a  cow,  to  which  the  defen- 
dant, a  sheriff,  pleaded  that  a  third  person  fraudulently  sold  the 
*cow  to  the  plaintiff  to  avoid  an  execution,  and  that  he  seized  it  [  ♦5i«  ] 
under  the  execution.  The  replication  denied  that  the  cow  was  so 
fraudulently  sold  to  the  plaintiff,  and,  issue  having  been  joined 
thereon,  it  appeared  that  the  cow  belonged  to  the  plaintiff,  who  had 
lent  it  to  the  execution  debtor,  and  that  it  was  not,  in  fact,  sold  at 
all,  and  consequently  it  could  not  have  been  fraudulently  sold  to 
the  plaintiff.  In  giving  judgment,  my  brother  Parke  observed, 
that  the  real  issue  raised  by  the  replication  was  precisely  the  same 
as  that  on  the  plea  denying  that  the  cow  was  the  plaintiff's 
property;  because  the  meaning  of  that  plea  is,  that  the  plaintiff 
had  no  property  as  against  the  defendant,  which  he  would  not  have 
had  if  the  cow  had  been  fraudulently  sold  to  him. 

Parke,  B.  :  Assuming  that  the  prior  bill  of  sale  was  valid,  the 
execution  debtor  had  no  power  to  convey  the  goods  to  the  plaintiff, 
nor  had  the  plaintiff  any  right  to  make  the  claim.) 

The  defendant,  by  attempting  to  set  up  the  prior  bill  of  sale,  shows 

(1)  41  R.  R.  814  (2  Cr.  M.  &  E.  659). 
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Gadsden     that  he  is  a  wrongdoer  by  taking  in  execution  the  goods  of  another 
BABRow.      person. 

(Parke,  B.  :  As  between  the  parties  to  the  conveyance,  there  is 
no  doubt  an  estoppel ;  but,  when  it  turns  out  that  the  plaintiff  has 
no  right  to  the  goods  because  they  are  not  his  property,  the  Judge 
cannot  order  the  proceeds  to  be  delivered  to  him,  but  the  execution 
creditor  must  have  the  amount  of  his  execution.) 

Came  v.  Bnce  (1)  is  an  authority  that,  under  this  issue,  the  defen- 
dant is  precluded  from  setting  up  the  title  of  a  third  party.  There 
the  issue  was,  whether  the  goods  were  the  property  of  the  execution 
debtor,  and  it  was  held,  that  the  defendants,  who  were  trustees 
under  his  wife's  marriage  settlement,  could  not  set  up  the  title  of 
the  assignees  under  his  bankruptcy. 

(Alderson,  B.  :  In  that  case  the  issue  was  wrongly  framed.  The 
real  question  which  the  parties  meant  to  try  was,  whether  the 
[  *517  ]  *goods  were  the  property  of  the  trustees.  If  the  issue  had  been 
properly  framed,  it  is  clear  that  the  defendants  could  not  have  set 
up  the  title  of  the  assignees,  for  the  effect  of  that  would  have  been 
to  negative  their  own  title.  Then  they  had  no  right  to  take  advan- 
tage of  the  issue  being  wrongly  framed.  Here  the  execution 
creditor  seeks  to  give  evidence  which  would  defeat  the  claimant's 
title. 

Parke,  B.  :  In  Caime  v.  Br  ice,  Lord  Abinger  says,  "  No  question 
was  ever  suggested  to  the  Court  or  the  Judge  as  to  the  goods  being 
the  property  of  the  assignees.  The  only  question  on  the  inter- 
pleader rule  was,  whether  they  were  the  property  of  the  trustees ; 
if  they  were  not,  they  had  no  right  to  interfere."  So  in  this  case, 
the  plaintiff  had  no  right  to  set  up  a  claim  unless  the  goods  were 
his  property ;  consequently,  there  ought  to  be  a  new  trial,  in  order 
to  determine  the  validity  of  the  prior  bill  of  sale. 

Martin,  B.  :  I  do  not  mean  to  differ ;  but  certainly  the  impression 
on  my  mind  is,  that  the  sole  question  is  between  the  claimant  and 
the  execution  creditor ;  that  is,  whether  the  claimant  has  a  title  by 
a  valid  bill  of  sale  as  against  the  execution  creditor.  It  seems  to 
me  unreasonable  that  the  execution  creditor  should  get  the  goods, 
when,  upon  his  own  evidence,  he  has  no  right  to  them.) 

(1)  56  B.  R.  684  (7  M.  &  W.  183). 
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Hemiiker  appeared  to  support  the  rule,  but  was  not  called      Oadbdbk 
upon  to  argue.  Babbow. 


Per  Curiam  (l) : 
The  rule  must  be  absolute. 


Rule  ab8olute. 


METZNER  V,   BOLTON. 

(9  Ex.  518— o23 ;  S.  0.  2  C.  L.  E.  685 ;  23  L.  J.  Ex.  130.) 
[Obsolete  pleading.] 


185  (. 
Feb,  H,  23. 


VAN  BAGGEN  and  Anothee  v.  BAINES. 

(9  Ex.  523—531 ;  S.  0.  2  G.  L.  E.  543 ;  23  L.  J.  Ex.  213.) 

A  ship  was  chartered  **  to  sail  and  proceed  from  Amsterdam  with  all 
convenient  speed  to  Liverpool,  to  leave  Amstei-dam  not  later  than  all 
March.**  On  the  30th  of  March  the  ship,  having  a  portion  of  her  ballast 
on  board,  left  the  docks  at  Amsterdam,  and  on  the  same  evening  got  to 
the  entrance  of  the  North  Holland  Canal.  On  the  3l8t  of  March  she  pro- 
ceeded to  Alkmaar,  where  she  remained  during  the  Ist  and  2nd  of  April, 
taking  in  the  remainder  of  her  ballast.  On  the  3rd  she  proceeedod  on  her 
voyage,  and  quitted  Nieuwe  Diep,  where  she  completed  her  crew,  on  the 
9th,  and  arrived  at  Liverpool  on  the  17th:  Held,  that  the  term  *' leave 
Amstei'dam  "  did  not  mean  **  sail  on  her  voyage  from  Amsterdam;  "  and 
consequently  that  the  stipulation  in  the  charter-party  had  been  complied 
with. 

Thb  declaration  stated,  that,  by  a  certain  memorandum  of  charter 
made  between  the  plaintiffs,  therein  described  as  owners  of  the 
good  ship  Wassenaar  6/6  confidence,  and  coppered,  and  the  defen- 
dant, on  the  Slst  of  January,  1858,  it  was  mutually  agreed  between 
the  plaintiffs  and  the  defendant  *'  for  the  said  ship  to  sail  and  pro- 
ceed from  Amsterdam,  with  all  convenient  speed,  to  Liverpool,  to 
leave  Amsterdam  not  later  than  all  March,  weather  permitting ; '' 
the  plaintiffs  undertaking  that  the  said  ship  should,  at  Liverpool, 
take  on  board  a  full  cargo  of  goods,  &c.  The  declaration,  after 
setting  out  other  portions  of  the  charter-party,  which  are  not 
material  to  the  present  question,  ^proceeded  to  state,  that  it  was 
agreed  that  the  vessel,  being  so  loaded,  should,  with  all  convenient 
speed,  "sail  and  proceed  "  to  one  safe  port  in  Port  Philip  Bay,  or 
to  Adelaide,  or  to  Sydney,  in  Australia,  as  should  be  ordered  by 
the  charterer  before  sailing  from  England,  &c.    It  was  then  averred, 

(1)  Pakkb,  B.,  Aldbbson,  B.,  Platt,  B.,  and  Martik,  B. 


1854. 
Feb,  7. 

[  623  ] 


[  •624  ] 
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\ATx  baggbn  that,  after  the  making  of  the  said  charter-party,  the  said  ship, 
baines.  being  tight  and  strong,  and  in  every  way  fitted  for  the  said  voyage, 
sailed  and  proceeded  from  Amsterdam  aforesaid  with  all  convenient 
speed  to  Liverpool,  leaving  Amsterdam  not  later  than  all  March, 
and  did  afterwards  arrive  at  Liverpool  aforesaid ;  and  there,  to  wit, 
at  Liverpool  aforesaid,  went  into  a  proper  loading  berth,  having 
clear  hold  and  being  ready  to  receive  cargo  and  passengers  according 
to  the  tenor  and  efifect  of  the  said  memorandum,  whereof  notice 
was  given  to  the  defendant.  The  declaration,  after  the  usual 
allegations  of  general  performance,  laid  as  a  breach  the  refusal  on 
the  part  of  the  defendant  to  load  the  vessel  according  to  the  terms 
of  the  charter-party. 

The  defendant  pleaded  {inter  alia),  that  the  said  ship  did  not  sail 
and  proceed  from  Amsterdam,  leaving  Amsterdam  not  later  than 
all  March,  rnodo  etfoinnd ;  upon  which  issue  was  joined. 

At  the  trial,  before  Erie,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that,  on  the  81st  of  January,  1858,  a  charter-party  was 
entered  into  between  the  parties  to  this  suit,  which,  in  substance, 
was  the  same  as  that  set  forth  in  the  declaration.  On  the  30th  of 
March  the  vessel,  having  a  portion  of  her  ballast  on  board,  left  the 
docks  at  Amsterdam,  and  on  the  same  evening  got  to  the  entrance 
of  the  North  Holland  Canal.  On  the  3 1st  of  March  she  proceeded 
from  the  entrance  of  the  canal  to  Alkmaar,  where  she  arrived  in  the 
course  of  the  same  evening.  On  the  1st  and  2nd  of  April  she 
remained  at  Alkmaar  taking  in  the  remainder  of  her  ballast,  and 
she  proceeded  thence  on  her  voyage  on  the  3rd,  and  finally  quitted 
[  *5'i5  ]  Nieuwe  *Diep,  where  she  completed  her  crew,  on  the  9th,  and 
arrived  at  Liverpool  on  the  17th.  It  was  usual  for  large  vessels 
leaving  Amsterdam  (the  Wassenaar  being  upwards  of  600  tons 
burden)  to  take  in  only  a  portion  of  their  ballast  at  Amsterdam, 
and  the  rest  at  Alkmaar  or  Nieuwe  Diep,  it  being  the  custom  to 
charge  vessels  in  passing  along  the  North  Holland  Canal  according 
to  their  draft  of  water;  and  ballast  was  procurable  at  less  expense 
outside. 

It  was  contended  on  the  part  of  the  defendant,  that  the  vessel 
had  not  left  Amsterdam  in  March,  in  pursuance  of  the  terms  of 
the  charter-party.  The  learned  Judge  told  the  jury,  that  if  they 
were  of  opinion  that  the  vessel  left  the  dock-gates  of  Amsterdam 
not  later  than  March,  they  ought  to  find  for  the  plaintiffs.  The 
jury  found  that  fact  in  the  affirmative,  and  a  verdict  was  returned 
for  the  plaintiffs,  with  1,500Z.  damages. 
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Hugh  HiU,  in  last  Term,  obtained  a  rule  nisi  for  a  new  trial,  Vak  baoqen 
on  the  ground  of  misdirection.  Baikes. 

Knowles  and  Cowling  showed  cause  (Feb.  8) : 

The  question  turns  upon  the  meaning  of  the  words  in  the  charter- 
party,  by  which  the  vessel  is  ''  to  leave  Amsterdam  not  later  than 
all  March."  There  was  no  evidence  to  show  that  the  terms  of  this 
contract  are  to  be  construed  in  any  other  than  their  ordinary  and 
natural  sense.  The  word  ''leave,"  as  here  used,  ought  not  to 
receive  the  meaning  which,  in  certain  cases,  has  been  put  upon  the 
word  ''  sail  '*  in  actions  on  policies  of  insurance,  for  the  contracting 
parties  themselves  have  here  used  the  word  ''sail"  in  the  preceding 
part  of  the  same  clause,  where  they  speak  of  the  ship's  sailing  from 
Amsterdam  with  all  convenient  speed  ;  and  therefore  a  different 
meaning  ought  here  to  be  given  to  the  terms  "  to  leave  "  and  "  to 
*sail."  [They  cited  Moir  v.  Royal  Exchange  Assurance  Company  (i),  [  **26  ] 
Dixon  V.  Sadler  (2),  Pittegrew  v.  Pringle  (s),  Qrahainy.  Barras{4i), 
and  Lang  v.  Andei'don  (5) ;  and  Aldbbson,  B.,  referred  to  Roelandts 
V.  Harrison  (o).] 

Hugh  Hill  and  Quain  in  support  of  the  rule :  t  ^^^  ] 

In  construing  the  charter-party,  regard  should  be  had  to  the 
surrounding  circumstances  at  the  time  when  the  contract  was  made. 
The  warranty  being  for  the  benefit  of  the  charterer,  the  rule  which 
prevails  in  policies  of  insurance  applies,  viz.  that  the  warranty  must 
be  strictly  complied  with :  De  Hahrt  v.  Hartley  (7).  Here  the  warranty 
is  twofold  :  the  ship  is  to  sail  and  proceed  from  Amsterdam  with  all 
convenient  speed  to  Liverpool,  and  to  leave  Amsterdam  not  later  than 
all  March.  The  provision  as  to  proceeding  with  convenient  speed 
to  Liverpool  does  not  qualify  the  stipulation  as  to  the  time  of  the 
vessel  sailing  from  Amsterdam ;  for  the  law  implies  a  duty  on  the 
owner  of  a  vessel  to  proceed  without  unnecessary  deviation  on  the 
usual  course :  Davis  v.  Oarrett  (s).  If  this  had  been  a  policy  of 
insurance  at  and  from  Amsterdam,  with  a  warranty  to  sail  in  all 
March,  would  that  have  been  complied  with  unless  the  vessel  had 
left  Amsterdam  in  complete  sailing  condition  ? 

(Pabke,  £. :  The  only  warranty  is,  as  to  the  time  the  vessel  is  to 

(1)  16  R.  E.  330  (3  M.  &  S.  461).  (o)  27  R.  B.  412  (3  B.  &  C.  495). 

(2)  62  B.  B.  774  (6  M.  &  W.  405).  (6)  Ante,  p.  786  (9  Ex.  444). 

(3)  37  B.  B.  493  (3  B.  &  Ad.  514).  (7)  1  B.  B.  221  (1  T.  R.  343). 

(4)  39  B.  B.  723  (5  B.  &  Ad.  1011).  (8)  31  B.  B.  524  (6  Ring.  716). 
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Van  Baggen  leave  Amsterdam ;  the  rest  is  merely,  that  the  vessel  shall  sail,  with 
Baines.      convenient  speed,  to  her  place  of  destination.) 

In  lUdsdnle  v.  Newnham  (i),  freight  and  goods  were  insured  by  a 
[  *628  ]  ship  **  at  and  from  Portneuf  to  London,  warranted  to  sail  on  *or 
before  the  28th  October."  On  th$  26th  the  ship  dropped  down  the 
St.  Lawrence  from  Portneuf,  with  a  suflScient  crew  for  river  naviga- 
tion, though  not  for  the  voyage ;  and  on  the  28th  reached  Quebec, 
which  was  the  nearest  place  where  she  could  obtain  a  clearance,  and 
there  completed  her  crew,  and  on  the  29th  obtained  her  clearance, 
and  sailed  the  next  day ;  and  that  was  held  not  to  be  a  compliance 
with  the  warranty.  Lord  Ellenborouoh,  Ch.  J.,  there  says, 
"warranted  to  sail  on  such  a  day,  must  mean  to  sail  on  her 
voyage ;  that  is,  when  the  ship  could  get  her  clearances  and  sail 
equipt  for  the  voyage." 

(Pabkb,  B.  :  There  the  policy  implied  a  warranty  to  sail  from 
Quebec,  not  Portneuf.) 

In  Lang  v.  Atiderdon  (2)  an  insurance  was  effected  on  goods  by  ship 
or  ships  at  and  from  Demerara  to  London,  warranted  to  sail  from 
Demerara  on  or  before  the  1st  of  August.  It  was  usual  for  small 
ships  to  take  in  and  discharge  the  whole  of  their  cargoes  in  the 
river  Demerara ;  but  there  is  a  shoal  off  the  coast,  about  ten  miles 
out  at  sea,  and  large  ships  usually  discharged  and  took  in  part  of 
their  cargoes  on  the  outside  of  Ihe  shoal.  Goods,  covered  by  the 
policy,  were  laden  on  board  a  small  vessel,  that  completed  her  cargo 
in  the  river;  and,  on  the  1st  of  August,  the  captain,  having  obtained 
his  clearance,  set  sail,  proceeded  down  the  river,  and  about  two 
miles  out  to  sea,  and  then  anchored,  the  tide  being  low.  On  the 
8rd  of  August  he  crossed  the  shoal,  and  it  was  held  that  the  warranty 
was  satisfied ;  but  Lord  Tentebdbn,  in  delivering  the  judgment  of 
the  Court,  observed  that,  if  it  had  been  necessary  for  the  ship  to 
take  in  a  part  of  her  cargo  at  the  outside  of  the  shoal,  she  would 
not  have  sailed  from  Demerara  within  the  meaning  of  the  warranty. 

(Parke,  £. :   There  the  language  of  the  policy  amounted  to  a 
warranty  **  to  depart  from  Demerara  on  the  voyage."     Here  the 
1       stipulation  is  merely  **  to  leave  Amsterdam,"  ♦that  is,  that  particular 
place.) 

(1)  16  E.  R.  327  (3  M.  &  S.  456).  (2)  27  E.  E.  412  (3  B.  &  C.  493). 
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Bond  V.  Nutt  (i)  shows  that  a  wairanty  to  sail  is  not  complied  with  Van  Baqgen 
by  the  vessel  getting  under  sail  and  moving  onwards,  unless  she  baines. 
is  in  every  respect  ready  for  the  voyage.  In  Pittegrew  v.  Pr ingle  (2), 
Lord  Tbntbrden,  Ch.  J.,  says, "  The  general  principle  of  the  decisions 
is  this :  that  if  a  ship  ^uits  her  moorings  and  removes,  though  only 
to  a  short  distance,  being  perfectly  ready  to  proceed  on  her  voyage, 
and  is  by  some  subsequent  occurrence  detained,  that  is,  nevertheless, 
a  sailing;  but  it  is  otherwise  if,  at  the  time  when  she  quits  her 
moorings  and  hoists  her  sails,  she  is  not  in  a  condition  for  com- 
pleting her  sea  voyage.*'  Here  the  term  "to  leave"  means  "to 
depart "  on  her  voyage.  (They  also  referred  to  Phillips  on  Insur- 
ance, Vol.  1,  p.  125;  Vol.  2,  p.  128;  Dennis  v.  Lvdlow{s),  Constable 
v.  Noble  (4),  Moxon  v.  Atkins  (5).) 

Parkb,  B.  : 

I  am  of  opinion  that  the  learned  Judge  was  right  in  the  construc- 
tion which  he  put  on  the  charter-party.  In  the  absence  of  evidence 
to  explain  the  instrument  in  any  other  sense  than  that  which  it 
naturally  bears,  the  words  must  be  construed  according  to  their 
ordinary  and  grammatical  meaning.  Now,  by  the  terms  of  the 
charter-party,  the  ship  is  "  to  sail  and  proceed  from  Amsterdam 
with  all  convenient  speed  to  Liverpool,  to  leave  Amsterdam  not 
later  than  all  March.'*  Nothing  is  said  as  to  the  time  of  sailing 
from  Amsterdam,  but  only  that  the  vessel  is  to  sail  from  that  place 
with  convenient  speed  to  Liverpool ;  and  if  there  has  been  any 
breach  of  that  stipulation,  the  defendant  has  a  remedy  by  action 
for  not  conducting  the  voyage  with  convenient  speed.  But  *in  this  [  •5ho  ] 
plea  the  only  objection  is  that  the  vessel  did  not  sail  and  proceed, 
leaving  Amsterdam  in  all  March.  The  question  then  is,  what  is 
the  meaning  of  the  words  "  to  leave  Amsterdam  not  later  than  all 
March  ?  "  It  seems  to  me  that  the  true  meaning  is  that  the  vessel 
shall  leave  that  place,  that  is  the  harbour,  on  the  81st  of  March  at 
the  latest,  and  then  sail  and  proceed  with  all  convenient  speed  on 
the  voyage  to  Liverpool.  Several  cases  have  been  cited,  but  none 
have  any  bearing  on  the  construction  of  the  terms  "  leave  Amster- 
dam." If  the  word  had  been  "  depart"  or  "quit,"  it  would  have 
made  no  difference  in  the  opinion  which  I  entertain.  It  was  said 
in  the  case  of  Moir  v.  The  Royal  Exchange  Assurance  Company  (6), 

(1)  2  Cowp.  601.  (4)  11  E.  B.  617  (2  Taunt.  403). 

(2)  37  E.  E.  493  (3  B.  &  Ad.  514).  (5)  13  E.  E.  789  (3  Camp.  200}. 

(3)  2  Caine8(Amer.)  111.  (6)  16  R  E.  330  (3  M.  &  S.  461). 
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Van  bagorn  that  the  word  ''depart"  meant  something  more  than  ''sail,"  bot 
BAUiKR.  ^^  ^^^^  c^B6  ^^^  meaning  of  the  policy  was  not  that  the  vessel 
should  depart  from  the  town  named,  but  that  she  should  depart  on 
her  voyage  to  her  place  of  destination.  Here,  whether  the  term  was 
depart,  quit,  or  leave,  it  would  only  have  reference  to  the  harbour. 
The  cases  as  to  sailing  have  no  bearing  on  this  question,  because 
here  there  is  no  warranty  as  to  sailing  from  Amsterdam.  The 
stipulation  is  quite  intelligible  on  the  ground  that  the  defendant 
wished  to  have  the  vessel  at  Liverpool  by  a  certain  time,  and  all 
that  he  stipulated  for  was,  that  the  voyage  should  be  commenced 
by  leaving  the  harbour  of  Amsterdam  before  the  end  of  March,  and 
then  proceeding  with .  despatch  to  Liverpool.  The  whole  question 
turns  upon  the  construction  of  the  word  "leave,"  and  not  on  the 
words  "sail  and  proceed." 

Platt,  B.  : 

I  am  of  the  same  opinion,  and  on  the  same  ground,  which 
has  been  so  clearly  expressed  by  my  brother  Parks  that  it  is 
unnecessary  for  me  to  add  anything. 

[  581  ]       Martin,  B.  : 

I  am  also  of  the  same  opinion.  It  is  right  to  avoid  a  conflict 
of  construction  on  documents  of  a  similar  description,  but  every 
contract  must  be  construed  according  to  its  particular  terms. 
Here  there  is  a  mere  obligation  on  the  part  of  the  shipowners 
that  they  will  use  all  reasonable  diligence  in  getting  the  vessel 
from  Amsterdam  to  Liverpool,  and  therefore  they  undertake  to 
leave  Amsterdam  not  later  than  all  March.  There  was  no  evidence 
to  prove  that  the  term  "  leave  Amsterdam  "  meant  anything  different 
from  its  ordinary  signification.  Then  the  vessel  did  leave  Amster- 
dam before  the  stipulated  time,  and  consequently  the  ruling  of  the 

learned  Judge  at  the  trial  was  correct. 

Rule  discharged. 


,,5^  CHAPLIN   V.   LEVY(l). 

Feb.  2.         (9  Ex.  531—534  ;  S.  0.  3  C.  L.  R.  556;  23  L.  J.  Ex.  117  ;  22  L.  T.  0.  S,  290.) 

r  531  1  In  an  action  on  a  bill  of  exchange  against  the  acceptor,  to  which  the 

defendant  pleaded  Jion  acceptavit,  the  plaintiff  gave  in  evidence  the  following 
letter,  signed  by  the  defendant's  attorney:  **I  hereby  admit  that  the 
acceptance  to  the  bill  of  exchange,  upon  which  this  action  is  brought,  is  in 

(1)  See  SharpitB  v.  liickard  (ISol)  2  H.  &  N.  57,  26  L.  J.  Ex.  302.— J.  G.  P. 
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the  handwriting  of  the  defendant :  "  Held,  that  this  was  evidence  to  go  to  the       Chaplin 
jury  of  the  defendant's  acceptance,  without  the  production  of  the  bill  itself ;  ^' 

and  that  the  plaintiff  was  entitled  to  retain  the  verdict  found  for  him  for 
the  amount  of  the  bill,  without  interest. 

The  declaration  stated,  that  one  W.  A.  Goombe,  in  the  lifetime 
of  the  said  J.  Harmer,  on  the  Slst  of  March,  1858,  by  his  bill  of 
exchange,  now  overdue,  directed  to  the  defendant,  required  the 
defendant  to  pay  to  the  order  of  the  said  W.  A.  Coombe  the  sum 
of  S2Z.,  two  months  after  the  date  thereof ;  and  the  defendant  then 
accepted  the  said  bill,  and  the  said  W.  A.  Coombe  then  indorsed 
the  same  to  the  said  J.  Harmer,  but  the  defendant  did  not  pay  the 
same  when  due. 

The  defendant  pleaded  that  he  did  not  accept  the  bill  of  exchange 
as  alleged,  upon  which  issue  was  joined. 

At  the  trial,  before  Erie,  J.,  at  the  last  Liverpool  Assizes,  the 

following  letter,  given  to  the  plaintiff  by  the  defendant's  attorney 

after  action  brought  and  before  plea  pleaded,  upon  the  terms  that 

the  defendant  should  be  allowed  further  time  to  plead,  was  given 

in  evidence : 

"  In  the  Exchequer  of  Pleas.  [  532  ] 

"  Chaplin^  Executor  &c.,  v.  Levy. 

''I  hereby  admit  that  the  acceptance  to  the  bill  of  exchange,    • 

upon  which  this  action  is  brought,  is  in  the  handwriting  of  the 

defendant. 

**  H.  B.,  Defendant's  attorney. 

'*  26th  day  of  July,  1868." 

It  was  objected,  on  the  part  of  the  defendant,  that  this  letter 
was  not  evidence  of  the  acceptance  of  the  bill,  without  the  pro- 
duction of  the  bill  itself,  the  plaintiff's  counsel  refusing  to  produce 
the  bill.  The  learned  Judge,  however,  was  of  opinion  that  it  was 
evidence  to  go  to  the  jury  without  the  production  of  the  bill,  and 
a  verdict  was  entered  for  the  plaintiff  for  the  amount  of  the  bill 
alone,  without  interest,  leave  being  reserved  to  the  defendant  to 
move  to  set  that  verdict  aside,  and  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Manisty  (IVUkins,  Serjt.,  with  him)  showed  cause : 

The  plaintiff  was  not  bound  to  produce  the  bill.  The  unqualified 
admission  made  on  the  part  of  the  defendant,  that  the  acceptance 
to  the  bill,  upon  which  this  action  is  brought,  was  in  the  defen- 
dant's handwriting,  is  evidence  to  go  to  the  jury  of  the  fact  put  in 
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Chaplin      issue  by  the  plea.     Tbis  is  not  like  the  ordinary  case  of  a  notice 
^^^        to  admit  a  document,  signed  by  one  of  the  parties  to  the  suit. 
There  it  becomes  necessary  to  produce  the  document  itself  for  the 
purpose  of  identifying  it. 

(Parke,  B.  :  The  old  rule  required  the  production  of  the  bill 
before  the  jury  on  a  writ  of  inquiry,  or  before  the  Master  on  a 
rule  to  compute.  The  practice  now  is  different.  The  verdict  here 
was  not  taken  for  the  interest  upon  the  bill.) 

It  was  held,  in  Lane  v.  Mullins  (i),  that  the  production  of  the  bill 
[*533]  on  *a  writ  of  inquiry  was  not  necessary,  and  there  the  plaintiff 
was  held  entitled  to  recover  the  amount  of  the  bill.  Vane  v. 
Whittington  (2)  may  be  relied  upon  by  the  defendant.  Bnt  the 
summons  there  called  on  the  defendant  to  admit  certain  docu- 
ments, "saving  all  just  exceptions  to  the  admissibility  of  such 
documents  as  evidence  in  the  cause."  Here  the  admission  contains 
no  such  limitation.    (He  was  then  stopped  by  the  Court.) 

S.  Temple  in  support  of  the  rule : 

The  plea,  that  the  defendant  did  not  accept  the  bill  declared 
upon,  put  in  issue  both  the  fact  of  the  handwriting  to  the  bill 
being  the  defendant's,  and  also  that  the  bill  is  a  valid  and  available 
instrument  in  law.  The  plaintiff  was  therefore  bound  to  produce 
it,  to  show  that  such  was  its  character.  And  further,  the  Stamp 
Act,  81  Geo.  III.  c.  25,  s.  19,  enacts,  that  no  bill  of  exchange  not 
drawn  upon  a  proper  stamp  ''  shall  be  pleaded  or  given  in  evidence 
in  any  Court,  or  be  admitted  in  any  Court  to  be  good,  useful,  or 
available  in  law  or  equity.'*  The  plaintiff  was,  therefore,  bound 
to  show  that  the  bill  was  properly  stamped.  Besides,  the  defendant 
ought  to  have  had  an  opportunity  of  seeing  the  bill  for  the  purpose 
of  ascertaining  whether  any  material  alteration  had  been  made 
in  it. 

(Parke,  B.  :  The  question  is,  whether  the  defendant  has  not,  by 
this  unqualified  admission  of  his  acceptance,  precluded  himself 
from  taking  any  objection  to  the  validity  of  the  bill.  If  he  had 
intended  to  do  so,  he  ought  to  have  inserted  such  a  clause  in  the 
admission.) 

The  following  cases  are  authorities  in  support  of  the  necessity  for 
(1)  2  Q.  B.  254  (2)  2  Dowl.  N.  S.  757. 
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the  production  o!  the  bUl :  Davis  v.  Dodd  (i),  Hansard  v.  Robinson  (2),      Chaplin 
and  Poole  v.  Smith  (8).  Levy 

Parkb,  B.  :  [  5S4  j 

I  think  that  we  mast  assume  the  bill  of  exchange  declared  upon 
in  this  action,  and  the  acceptance  of  which  the  defendant  has 
admitted  in  unqualified  terms  to  be  in  his  handwriting,  to  be  a 
valid  and  proper  bill.  And,  after  that  unqualified  admission  as 
to  the  identical  bill  mentioned  in  the  declaration,  is  not  that  a 
jnimd facie  case  for  the  jury?  I  think  it  is.  If  the  defendant  had 
intended  to  object  to  the  stamp,  or  to  the  bill  itself,  he  should  have 
qualified  his  admission  by  a  saving  of  all  just  exceptions  to  the 
admissibility  of  the  document ;  and  by  giving  notice  to  produce 
the  bill,  the  defendant  might,  in  case  of  its  non-production,  have 
given  secondary  evidence  of  it ;  but,  by  this  general  admission,  he 
has  shut  himself  out  from  taking  any  such  objection.  At  present, 
however,  all  that  we  are  to  decide  is,  that  there  was  evidence  to 
go  to  the  jury.  The  plaintiff  did  not  claim  interest  upon  the  bill, 
and  without  its  production  he  could  not  have  done  so,  as  it  did  not 
appear  from  what  date  the  interest  was  to  be  calculated.  The  rule, 
therefore,  ought  to  be  discharged. 

Platt,  B.,  and  Martin,  B.,  concurred  (4). 

Rule  discliarged. 


SMITH  V.   SALZMANN(5).  'S"- 

(9  Ex.  535—544 ;  S.  C.  23  L.  J.  Ex.  177.) 


Messrs.  P.,  being  debtors  to  the  plaintiff  in  the  sum  of  4,1617.,  were 
adjudicated  bankrupt  upon  the  plaintiff's  petition.  The  plaintiff  held  two 
policies  of  insurance  upon  the  life  of  one  of  the  bankrupts  for  1,0002.  each, 
as  a  security  for  a  portion  of  his  debt.  The  defendant  effected  a  composi- 
tion with  the  creditors,  other  than  the  plaintiff,  who  had  proved  their  debts, 
of  3«.  6d,  in  the  pound,  and  they,  upon  that  amount  heing  paid  or  secured, 
signed  their  consent  to  a  petition  to  annul  or  supersede  the  bankruptcy. 
The  plaintiff  at  first  refused  to  sign  the  petition,  hut  by  a  written  agree- 
ment entered  into  between  himself  and  the  defendant,  and  after  reciting 
the  ahove  facts,  the  plaintiff  undertook  to  sign  the  petition,  and  to  execute 
a  release  from  aU  demands  upon  the  bankrupts,  upon  payment  hy  the 
defendant,  within  one  month  after  the  bankruptcy  had  been  superseded  or 
annulled,  of  the  sum  of  167/.  as  a  composition  for  the  sum  of  1,453^,  parcel 

(1)  4  Taunt.  602.  chambers. 

(2)  31  B.  R  166  (7  B.  &  C.  90).  (5)  Approved,     In     re     McHenry, 

(3)  Holt,  N.  P.  144.  Levita'B  Claim  [1894]  3  Ch.  365,  64 

(4)  Alderson,     B.,     had     left  for      L.  J.  Gh.  13,^J.  G.  P. 
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Smith  of  the  said  debt  of  4,161Z.,  and  upon  a  transfer  to  him  (the  plaintiff)  of  the 

^'  two  policies  of  insurance.    It  appeared  that  the  other  creditors  were  wholly 

•  ignorant  of  this  agreement :  Held,  that  these  facts  did  not  support  a  plea 

which  alleged  that  the  agreement  was  entered  into  in  fraud  of  the  other 

creditors,  and  that  it  was  therefore  fraudulent  and  void. 

The  declaration  stated,  that,  by  an  agreement  in  writing,  made 
between  the  plaintiff,  Messrs.  W.  and  D.  Prichard,  and  the  defen- 
dant, after  reciting,  that  Messrs.  P.,  who  had  carried  on  the  trade 
of  coachmakers'  ironmongers  together  in  copartnership,  were,  on 
the  20th  of  January,  1852,  adjudicated  bankrupts,  upon  the  petition 
of  the  plaintiff ;  and  that  the  plaintiff  under  the  bankruptcy  proved 
a  debt  due  and  owing  to  him  from  Messrs.  P.  upon  various  bills  of 
exchange  and  a  banker's  cheque  amounting  to  4,161Z.  15^.;  and 
that  there  was  due  and  owing  to  the  plaintiff  from  Messrs.  P., 
1,458/.  Ss.  4d.  for  the  principal  monies  on  the  bills  of  exchange 
and  banker's  cheque  mentioned  in  the  schedule  thereunto  annexed, 
being  part  of  his  said  debt  so  proved  by  him,  after  giving  credit 
to  Messrs.  P.  as  therein  mentioned ;  in  consideration  of  the 
plaintiff,  at  the  request  of  the  defendant,  subscribing  his  name 
to  a  petition,  in  the  said  agreement  recited,  to  the  Court  of 
Bankruptcy,  for  the  annulling  or  superseding  the  said  petition 
for  adjudication  against  the  said  Messrs.  P.,  the  defendant  under- 
took and  agreed  with  the  plaintiff,  within  one  month  after  the 
said  bankruptcy  of  the  said  Messrs.  P.  should  have  been  super- 
seded or  annulled,  to  pay  the  plaintiff  the  sum  of  167/.,  as  a 
composition  in  part  payment  of  the  said  1,458/.  5s.  4.d.,  part  of 
the  said  4,161/.  ISs.  The  declaration  then  alleged,  that  the 
plaintiff  subscribed  his  name,  that  the  said  petition  was  afterwards 
subscribed,  that  one  month  had  elapsed,  &c.,  yet  the  defendant 
had  not  paid  the  167/. 
[  536  3  The  defendant  pleaded,  fourthly,  that  he  was  induced  to  enter 

into  the  said  agreement  by  the  plaintiff,  and  others  in  collusion 
with  him,  by  fraud  and  covin. 

Fifthly,  that  before  the  making  of  the  said  agreement,  and 
before  the  presenting  of  the  said  petition  to  the  said  Cioart  of 
Bankruptcy  for  the  superseding  or  annulling  the  said  petition  for 
adjudication,  the  defendant,  on  behalf  of  the  said  Messrs.  P.,  had 
effected  a  composition  or  arrangement  of  Ss.  6</.  in  the  pound  with 
the  creditors  of  Messrs.  P.,  who  had  proved  their  debts  under  the 
said  bankruptcy  other  than  the  plaintiff;  and  the  said  creditors 
other  than  the  plaintiff  then  signed  their  consent  to  a  certain 
petition   to  the  said  Court  of  Bankruptcy  for  the  annulling  or 
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superseding  the  said  petition  for  adjudication ;  and  that  Messrs.  P.  smith 
and  the  defendant  then  applied  to  the  plaintiff  to  subscribe  his  salzmann. 
name  to  such  consent,  and  to  enter  into  the  said  agreement  with 
the  said  creditors,  which  the  plaintiff  then  refused  to  do,  unless  it 
was  agreed  that  he  should  be  paid  his  whole  debt  then  due,  less 
the  sum  of  200/.,  and  should  be  paid  1001.  down  in  cash,  part 
thereof;  and  that  it  was  then  agreed  between  the  plaintiff,  the 
said  bankrupts,  and  the  defendant,  but  in  fraud  of  and  without 
the  knowledge  or  consent  of  the  said  other  creditors  of  the  paid 
bankrupts,  and  thereupon  the  plaintiff,  afterwards,  in  pursuance 
of  such  agreement,  and  in  fraud  of  the  said  other  creditors,  and 
without  their  knowledge  or  consent,  received  in  cash  from  the 
defendant  the  said  sum  of  1001.  in  part  payment  of  the  said 
debt  in  full  less  2002.  as  aforesaid,  and  signed  the  last-mentioned 
petition ;  and  that  the  last-mentioned  petition  was  thereupon 
presented  to  the  said  Court  of  Bankruptcy,  and  the  plaintiff  then 
opposed  it,  and  the  same,  by  reason  of  such  opposition,  was 
dismissed;  and  that  another  petition  to  the  said  Court,  for  the 
superseding  or  annulling  the  said  petition  for  adjudication,  viz. 
the  petition  in  the  declaration  mentioned,  was  immediately  signed 
for  the  same  object  by  the  said  creditors  of  the  said  bankrupts  who 
had  proved  their  debts  under  *the  said  bankruptcy  as  aforesaid,  C  *^^  J 
but  the  plaintiff  then  refused  to  sign  the  same ;  and  that  application 
was  afterwards  made  to  the  plaintiff  by  the  said  bankrupts  and  the 
defendant,  to  sign  the  last-mentioned  petition,  which  the  plaintiff 
refused  to  do,  unless  the  defendant  would  give  the  plaintiff  his 
personal  guarantee  for  the  sum  of  167/.,  in  further  part  payment 
of  his  aforesaid  debt  of  1,458/.  5^.  4d.,  and  also  pay  down  to  the 
plaintiff  a  further  sum  of  100/.,  in  further  part  payment  of  such 
last-mentioned  debt ;  and  that  it  was  accordingly,  and  afterwards, 
and  before  the  commencement  of  this  suit,  unlawfully  and  fraudu- 
lently agreed  between  the  plaintiff,  the  said  bankrupts,  and  the 
defendant,  without  the  knowledge  or  consent,  and  in  fraud  of  the 
said  other  creditors  of  the  said  Messrs.  P.,  that  the  defendant 
should  give  the  plaintiff  such  his  personal  guarantee  for  the  pay- 
ment of  the  sum  of  167/.  as  such  composition  as  last  aforesaid, 
that  is  to  say,  a  certain  guarantee  in  that  behalf  in  writing,  signed 
by  the  defendant,  and  should  also  pay  down  to  the  plaintiff  such 
further  sum  of  100/.  in  cash,  in  fraud  of  the  other  creditors  of  the 
said  Messrs.  P.,  and  without  their  knowledge  or  consent,  and  in 
order  to  give  the  plaintiff  a  fraudulent  preference  and  advantage 
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Smith  over  and  beyond  them,  and  a  better  secarity  for  the  payment  of 
Salzmank.  the  said  gam  of  167^.,  and  to  induce  him  to  sign  his  consent  to  the 
last-mentioned  petition  to  the  said  Goart  of  Bankruptcy  to  annuj 
or  supersede  the  said  petition  for  adjudication;  and  that  he  did 
afterwards,  and  before  the  commencement  of  this  suit,  in  pursuance 
of  such  unlawful  and  fraudulent  agreement,  and  in  fraud  of  the 
other  creditors  of  the  said  Messrs.  P.,  and  for  the  purpose  last 
aforesaid,  enter  into  the  said  agreement  in  the  declaration  men- 
tioned, and  did  pay  down  to  the  plaintiff  the  said  sum  of  lOOZ. ; 
and  the  plaintiff  did  then,  in  pursuance  of  the  same  unlawful 
agreement,  subscribe  his  name  to  the  last-mentioned  petition  to 
the  Court  of  Bankruptcy  for  the  annulling  or  superseding  of  the 
[  *538  J  Baid  petition  *for  adjudication  against  the  said  Messrs.  P.,  and 
that  the  plaintiff  would  not  otherwise  have  signed  his  consent  to 
the  said  petition  to  supersede  the  said  petition  for  adjudication  in 
the  said  declaration  mentioned ;  and  that  the  said  agreement  in 
the  declaration  mentioned  was  and  is  based  upon  a  bad  consideration, 
and  is  wholly  fraudulent,  void,  and  of  no  effect  in  law. 

Upon  these  pleas,  issues  were  joined. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  in  last 
Michaelmas  Term,  the  following  agreement,  upon  which  the  action 
was  brought,  was  given  in  evidence. 

"Memorandum  of  agreement,  made  this  10th  day  of  August, 
1852,  between  George  Smith,  of  &c.,  of  the  first  part;  William 
Davis  Prichard,  of  &c.,  of  the  second  part;  Daniel  Prichard,  of  Ac, 
of  the  third  part ;  and  Edward  8alzmann,  of  &c.,  of  the  fourth 
part.  Whereas  the  said  W.  D.  Prichard  and  D.  Prichard,  having 
carried  on  the  trade  or  business  of  coachmakers*  ironmongers 
together  in  copartnership,  were,  on  the  20th  of  January,  last, 
adjudicated  bankrupts,  upon  the  petition  of  George  Smith.  And 
whereas  the  said  G.  Smith,  under  the  said  bankruptcy,  proved  a 
debt  due  and  owing  to  him  from  the  said  W.  D.  P.  and  D.  P.  upon 
various  bills  of  exchange  and  a  banker's  cheque,  amounting  to  the 
sum  of  4,161{.  15«.  And  whereas  there  is  now  due  and  owing  to 
the  said  G.  Smith  from  the  said  W.  D.  P.  and  D.  P .  the  sum  of 
1,458Z.  Ss.  4d.  for  the  principal  monies  on  the  bills  of  exchange  and 
banker's  cheque  mentioned  in  the  schedule  hereinunder  written  or 
hereunto  annexed,  being  part  of  his  said  debt  so  proved  by  him 
under  the  said  bankruptcy,  after  giving  credit  to  the  said  W.  D.  P. 
for  the  sum  of  848/.,  being  the  amount  of  the  said  W.  D.  P.'s 
account  against  the  said  G.  Smith  for  goods  sold  and  delivered  and 
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monies  received  from  some  of  the  parties  to  the  said  bills  of  Smith 
exchange  mentioned  in  the  said  schedule,  as  they  *the  said  W.  D.  P.  salzmann. 
and  D.  P.  do  hereby  severally  admit  and  acknowledge.  And  whereas,  [  •b89  ] 
under  and  by  virtue  of  a  certain  indenture,  bearing  date  the  10th 
of  March,  1851,  and  made  between  the  said  W.  D.  P.  of  the  one 
part,  and  the  said  6.  Smith  of  the  other  part,  two  several  policies 
of  assurance  effected  by  the  said  W.  D.  P.  on  his  own  life,  in  <&c., 
of  the  27th  of  November,  1828,  and  the  13th  of  June,  1839,  for  the 
sum  of  1,000{.  each,  and  payable  after  the  decease  of  the  said 
W.  D.  P.,  were  assigned,  transferred,  and  set  over  unto  the  said 
G.  Smith,  his  executors,  administrators,  and  assigns,  as  a  security 
for  all  sum  and  sums  of  money  due  and  owing,  or  which  might 
become  due  and  owing  to  him  the  said  6.  Smith,  from  or  by  the 
said  W.  D.  P.,  solely  or  jointly  with  any  other  party,  not  exceed- 
ing the  sum  of  2,000/.,  with  interest  thereon  after  the  rate  of 
101.  per  cent,  per  annum.  And  whereas  the  said  E.  Salzmann, 
on  behalf  of  the  said  W.  D.  P.  and  D.  P.,  has  effected  a  com- 
position or  an-angement  of  3«.  6d.  in  the  pound  with  the  creditors 
of  the  said  W.  D.  P.  and  D.  P.  who  have  proved  their  debts 
under  the  said  bankruptcy;  and  the  said  creditors  have,  upon 
such  composition  being  paid  or  secured  to  them,  signed  their 
consent  to  a  petition  to  the  Court  of  Bankruptcy  to  annul 
or  supersede  the  said  petition  for  adjudication;  and  the  said 
W.  D.  P.  and  D.  P.  and  the  said  E.  Salzmann  had  applied  to 
the  said  G.  Smith  to  subscribe  his  name  to  such  consent,  and  to 
enter  into  the  agreement  herein  contained  for  payment  of  the  sum 
of  1671.  as  a  composition  and  in  part  payment  of  the  sum  of 
],4532.  58.  4rf.,  part  of  the  said  debt  or  sum  of  4,161/.  ISs.  And 
whereas  the  said  W.  D.  P.  hath  applied  to  the  said  G.  Smith  to 
accept  an  absolute  assignment  or  transfer  of  the  said  two  policies 
of  assurance,  and  of  all  equity  of  redemption  therein  in  full  dis- 
discharge  of  the  sum  of  1,286/.  Ss.  4d.,  being  the  balance  of  the 
said  sum  of  1,453/.  5s.  id.  after  payment  of  the  said  sum  of  167/. 
to  the  said  G.  Smith  by  the  said  E.  Salzmann  as  aforesaid,  *and  to  [  •b^o  ] 
execute  a  release  to  the  said  W.  D.  P.  and  D.  P.  of  and  from  all 
claims  and  demands  of  him  the  said  G.  Smith,  and  to  which  he 
hath  consented  and  agreed  to  accept  and  execute :  Now  these 
presents  witness,  that,  in  consideration  of  the  said  G.  Smith,  at  the 
request  of  the  said  E.  Salzmann,  subscribing  his  name  to  the  said 
petition  to  the  Court  of  Bankruptcy  for  the  annulling  or  super- 
seding the  said  petition   for  adjudication  against  W.  D.  P.  and 
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Smith  D.  P.,  he  the  said  E.  Salzmann  doth  hereby  undertake  and  agree, 
Salzmamk.  within  one  month  after  the  said  bankruptcy  of  the  said  W.  D.  P. 
and  D.  T.  shall  have  been  superseded  or  annulled,  to  pay  to  the 
said  G.  Smith,  his  executors  or  administrators,  the  sum  of  1(57Z.  as 
a  composition  in  part  payment  of  the  said  sum  of  1,46BZ.  5s.  4c{., 
part  of  the  said  debt  or  sum  of  4,161/.  15«.  so  proved  by  the  said 
6.  Smith  under  the  said  bankruptcy  as  aforesaid ;  and  the  said 
G.  Smith  doth  hereby  undertake  and  agree  to  and  with  the  said 
W.  D.  P.  and  D.  P.,  that,  upon  payment  of  the  said  sum  of  167/. 
by  the  said  E.  Salzmann,  at  the  time  hereinbefore  appointed  for 
payment  thereof  pursuant  to  the  said  undertaking,  and  upon  having 
a  legal  and  effectual  absolute  transfer  and  assignment  of  the  said 
two  several  policies,  and  of  all  sums  due  or  to  become  dae  and 
payable  thereunder,  freed  and  discharged  of  and  from  all  equity  of 
redemption,  such  assignment  to  be  prepared  by  the  said  G.  Smith 
at  the  costs  and  charges  of  the  said  W.  D.  P.,  such  costs  and 
charges  not  to  exceed  the  sum  of  51.  exclusive  of  stamp  duty,  he 
the  said  G.  Smith  shall  and  will,  at  the  costs  and  expense  of  them 
the  said  W.  D.  P.  and  D.  P.,  execute  to  them  a  full  and  absolute 
release  and  discharge  of,  from,  and  against  all  claims  and  demands 
which  the  said  G.  Smith  now  hath  against  the  said  W.  D.  P.  and 
D.  P.,  or  either  of  them,  as  witness,  &c." 

The  recital  of  this  agreement  set  out  the  principal  facts  of  the 

[  *54i  ]  case.  It  appeared  that  the  creditors  did  not  know  *of  this  agree- 
ment ;  but  there  was  no  evidence  of  any  fraud  in  fact  upon  the 
creditors.  The  learned  Judge  was  of  opinion  that,  in  the  absence 
of  such  evidence,  the  fifth  plea  was  not  supported ;  and  he  directed 
a  verdict  to  be  entered  for  the  plaintiff  for  167/.,  with  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him  upon  that  plea,  or  to 
amend  the  plea  upon  such  terms  as  the  Court  should  think  right. 

Montagti  Chambers  having  obtained  a  rule  nisi  accordingly : 

Petersdorf  (J.  E.  Davis  with  him)  showed  cause  : 

The  plea  as  it  stands  raises  two  questions :  First,  whether  the 
arrangement  between  the  plaintiff  and  the  defendant  is  of  itself 
a  fraud  upon  the  other  creditors  who  entered  into  the  composition, 
so  as  to  invalidate  the  transaction  and  afford  a  good  defence  to 
the  plaintiff's  claim,  which  is  founded  upon  the  agreement ;  and 
secondly,  if  that  be  not  so,  whether  the  arrangement  is  illegal  as 
coming  within  the  268th  section  of  the  Bankrupt  Law  Gonsolidatioa 
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Act,  12  &  18  Vict.  c.  106  (i).  First,  the  agreement  of  the  lOth  of  smith 
August,  1851,  is  good.  There  is  nothing  illegal  on  the  face  of  salzmanv. 
it.  It  recites  that  the  defendant  had  efifected  a  composition  with 
the  creditors  who  had  proved  their  debts,  of  Ss,  6d.  in  the  pound, 
and  that  they  had  either  been  paid  or  had  received  the  requisite 
security  before  this  agreement  had  been  entered  into,  and  further, 
that  the  plaintifif  was  a  creditor.  But  it  does  not  appear,  nor  is 
there  any  such  inference,  that  the  plaintiff  was  placed  upon  a  better 
footing  than  the  other  creditors,  or  that  they  were  in  the  least 
degree  influenced  by  what  he  did.  It  does  not  appear  that  he  was 
by  the  agreement  to  receive  more  in  the  pound  than  they.  The 
contrary  indeed  appears.  The  other  creditors  signed  the  com- 
position and  petition  for  annulling  the  bankruptcy,  independently 
of  the  plaintiff.  The  plea,  therefore,  if  the  allegations  of  ^fraud  be  |  *542  ] 
struck  out,  stands  upon  the  same  footing  as  the  agreement.  But 
the  plea  so  treated  would  be  clearly  bad,  since  the  agreement  is 
valid.  It  is  hardly  necessary  to  quote  authorities  upon  this  point. 
The  case  of  Steinman  v.  Magnus  (2)  is  in  favour  of  the  validity  of 
the  agreement. 

(Parke,  B.  :  Does  the  fact  of  the  plaintiff's  being  the  petitioning 
creditor  affect  the  question  ?) 

He  was  not  in  a  better  position  than  the  other  creditors  were, 
as  he  would  not  receive  more  than  they  did.  Secondly,  the  268th 
section  of  the  12  &  13  Vict.  c.  106,  does  not  apply  to  a  case  where 
the  Jiat  has  been  superseded  and  annulled.     *     *    « 

Lush  (M.  Chambers  with  him)  in  support  of  the  rule :  f  S48  J 

It  did  appear  that  the  plaintiff  received  more  than  the  other 
creditors. 

(Mabtin,  B.  :  Independently  of  the  agreement  there  was  no  such 
evidence. 

Parke,  B.  :  Unless  it  was  shown  that  the  agreement  was  entered 
into  upon  the  understanding  that  all  the  creditors  were  to  be  upon 
the  same  footing,  and  that  the  plaintiff  was  put  upon  a  better 
footing,  or  that  tlie  plaintiff  signed  the  petition  for  the  purpose  of 
deluding  the  other  creditors  to  do  so,  there  is  no  fraud.) 

(1)  Bepealed  by  32  &  33  Vict.  c.  S3,  (2)  11  East,  390. 

8.20. 

63—2 
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SMIT9       The  transaction  was  a  fraud  in  law,  on  the  ground  that  the  plaintiff 
Salzu4^.    was  the  petitioning  creditor. 


[  544  ]        Pabkb,  B.  : 

We  are  all  of  opinion  that  the  plea  as  it  stands  was  not  proved. 
The  defendant,  however,  may  plead  one  plea  in  accordance  with  the 
facts,  to  be  settled  by  my  brother  Martin  within  a  fortnight,  upon 
payment  of  the  costs  of  the  trial  and  of  this  rule ;  the  plaintiff  to  be 
at  liberty  to  join  issue  upon  the  plea  or  to  demur  to  it ;  in  which 
case  the  rule  will  be  absolute,  otherwise  the  rule  will  be  discharged. 

Platt,  B.,  and  Martin,  B.,  concurred. 

liule  accordingly  (I). 


1864.  ORME  AND  Another  v.   GALLOWAY. 

^^'  (9  Ex.  544—551 ;  S.  0.  2  C.  L.  B.  480;  23  L.  J.  Ei.  118.) 

To  an  action  for  money  lent  by  the  plaintiffs'  testator,  the  defendant 
pleaded  that  ''originally  no  interest  was  payable  by  the  defendant  to  the 
plaintiffs'  testator  upon  the  said  money,"  but  that  it  was  afterwards  agreed, 
in  the  testator's  lifetime,  that  interest  at  the  rate  of  5^  per  cent  should  he 
paid,  and  that  the  defendant  should  not  be  required  to  pay  the  principal 
sum  until  the  expiration  of  edx  months*  notice,  and  that  no  such  notice  had 
been  given.  It  appeared  that  J.  A.,  the  plaintiffs'  testator,  and  the  defen- 
dant, were  merchants;  that  the  defendant  lived  abroad,  and  had  had 
various  mercantile  transactions  with  J.  A. ;  and  that  the  defendant  be- 
coming indebted  to  J.  A.  in  a  large  amoimt,  a  settlement  of  accounts  had 
been  come  to,  and  that  a  letter,  written  by  J.  A.  to  the  defendant  in 
January,  1847,  contained  the  following  passage : 

<'  Balance,  as  by  my  book £749    8     7 

'*  Deductions  allowed  .  ....    464  16    6 


£284  12     1 


the  balance  settled  as  due  by  you  to  me,  payable  in  the  course  of  the 
present  year  without  interest.  And  if  this  statement  accords  with  the 
memoranda  you  made,  perhaps  you  would  be  kiud  enough  to  state  your 
conformity."  The  amount  not  being  paid,  in  July,  1848,  J.  A.  wrote  again 
to  the  defendant,  and  in  this  letter  he  said,  <<  I  do  not  wiah  to  press  you, 
and  you  can  retain  the  money  on  allowing  me  interest  from  the  1st  of 
January  last  at  the  rate  of  5/.,  payable  half-yearly  ;  and  the  first  half-year's 
instalment  or  interest  falls  due  on  the  30th  of  June  last,  and  the  second  on 
the  3l8t  of  December  next.  This  can  continue  until  you  find  it  convenient 
to  pay  the  money,  or  by  my  giving  you  six  months'  notice  should  I  require 
the  money."  In  answer  to  this  proposal  the  defendant  wrote  to  say  that 
he  would  pay  the  interest  as  long  as  he  retained  the  money  upon  the  terms 
of  six  months'  notice  of  withdrawal    Evidence  was  given  of  the  mercantile 

(1)  The  plea  was  afterwards  amended,  and  the  plaintiff  took  issue  upon  it. 
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ui^age  to  pay  iuterest  upon  the  settled  balance  of  merchauto'  accouuU :  .  Obme 

Held,  that  the  material  allegation  in  the  plea,  and  which  was  the  consiilera-  *«.  . 

tion  lor  the  agreement  relied  upon,  that  originally  no  interest  was  payable  Galloway. 
to  the  plaintiffs'  testator  on  the  debt^  was  not  proved. 

[A  decision  only  upon  the  construction  of  correspondence.] 


JAMES  AND  Others  v.  COCHRANE  and  Anothkr. 

(9  Ex.  552—556;  S.  C.  2  0.  L.  B.  651 ;  23  L.  J.  Ex.  126.) 
[Practice  under  C.  L.  P.  Act.] 


1854. 
Feb.  9. 


CROUCH    V.    The    GREAT    NORTHERN    RAILWAY        i^^*- 

leb.  2. 

COMPANY.  — 

(9  Ex.  556—562  ;  S.  C.  7  Bail.  Cas.  787  ;  23  L.  J.  Ex.  148.) 

The  14th  section  of  the  special  Act  of  the  Qreat  Northern  Railway  Com- 
pany, 13  &  14  Viet.  c.  Ixi.,  empowers  the  Company  to  charge  for  the 
carriage  of  small  parcels  any  sum  which  they  may  think  fit  And  by 
the  90th  section  of  the  Railways  Clauses  Consolidation  Act,  8  &  9  Vict, 
c.  20,  which  is  incorporated  in  the  special  Act,  after  reciting  that  it  is 
expedient  that  the  Company  should  be  enabled  to  vary  the  tolls  upon 
the  railway,  so  as  to  accommodate  them  to  the  circumstances  of  tho 
traffic,  but  that  such  power  of  varying  should  not  be  used  for  the  pui-pose 
of  prejudicing  or  favouring  particular  parties,  &c.,  empowers  the  Company 
to  vary  the  tolls,  provided  that  all  such  tolls  beat  all  times  charged  equally 
to  all  persons,  and  after  the  same  rate  in  respect  of  all  passengers,  and  of 
all  goods,  &c.,  conveyed  or  propelled  by  a  like  caniage  or  engine,  passing 
only  over  the  same  portion  of  the  line  of  railway  under  the  same  circum- 
stances ;  and  no  reduction  or  advance  in  any  such  tolls  shall  be  made, 
either  directly  or  indirectly,  in  favour  of  or  against  any  particular  Company 
or  person  travelling  upon  or  using  the  railway  :  Held,  that  the  Company 
were  bound  to  charge  the  public  alike ;  and,  therefore,  that  the  fact  of  a 
party  using  their  line  being  a  common  courier  did  not  justify  the  Company 
in  charging  him  more  than  the  rest  of  the  pubb'c. 

[Covered  by  later  authority.    See  G.  W,  R,  v.  SuUm  (1868)  L.  E.  4  U.  L. 
226.— J.  G.  P.] 


SMITH  V.  LLOYD  and  Others  (1).  /8S4. 

^   ^  Jan,  27. 

(9  Ex.  562—575  ;  S.  C.  2  C.  L.  R  1008 ;  23  L.  J.  Ex.  194  ;  22  L.  T.  0.  S.  289.)  Ihb,  7. 

Where  the  owner  of  the  fee-simple  of  a  close,  with  minerals  under  it,  r  5^2 1 
conveys  the  surface  reserving  the  minerals,  with  the  right  of  entry  to  get 
them ;  and  he  afterward  grants  the  minerals  with  such  right,  mere  non- 
user  for  more  than  forty  years,  no  other  person  having  worked  or  having 
been  in  possession  of  the  minerals,  is  not  sufficient,  under  the  3  &  4 
Will.  IV.  c,  27,  88.  2  and  3,  to  bar  the  grantee's  right  of  entry  to  get  the 

(1)  See  Agency  Company  v.  Short  (1888)  13  App.  Cas.  793,  58  L.  J.  P.  C.  4 
(J.  c.)-J.  G.  P. 
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SillTH 

r, 

Lloyd. 


[  •ses  ] 


minerals.  That  statute  does  not  apply  to  cases  of  want  of  actual  possession 
by  the  plaintiff,  but  to  those  cases  only  where  he  has  been  out  of  it,  and 
another  party  has  been  in  possession  for  the  prescribed  time ;  for  there 
must  be  both  absence  of  possession  by  the  person  who  has  the  right*  and 
actual  possession  by  another,  whether  adverse  or  not,  to  be  protected,  to 
bring  the  case  within  the  statute. 

Declaration  for  breaking  and  entering  the  plaintiffs  close,  damaging  the 
surface,  and  getting  the  plaintiffs  minerals  out  of  it.  Plea,  that,  in  1725, 
B.  P.  was  seised  in  fee  both  of  the  close  and  minerals,  and  then  conyeyed 
the  close  to  one  J.  R.,  under  whom  the  plaintiff  claimed,  excepting  the 
minerals  to  himself,  his  heirs,  and  assigns,  and  reserving  libeHy  to  enter 
and  get  them.  That  the  plaintiff  was  entitled  under  J.  K  to  the  close  and 
surface,  and  that  the  defendants  were  seised  or  otherwise  entitled  under 
R  P.  to  the  excepted  minerals,  concluding  by  justifying  the  trespasses  in 
the  exercise  of  the  reserved  liberty.  Ifeplication,  that  the  entry  made  by 
the  defendants  on  the  surface  and  minerals  was  not  within  twenty  years 
hext  after  the  time  to  make  the  same  accrued  to  the  defendants,  or  any 
one  under  whom  they  claimed  ;  and  the  replication,  after  negativing  the 
disability  of  the  defendants*  infancy,  &c.  alleged  that  the  right  of  entry 
was  extinguished.  Rejoinder,  thut,  at  the  time  of  the  execution  of  the 
indenture  of  1725,  R.  P.  was  in  possession  both  of  the  surface  and  the 
mines,  and  that  he  and  his  assigns  continued  to  be  in  possession  of  the 
coal  and  ironstone  to  the  time  of  the  trespass,  and  that  neither  R.  P.  nor 
the  persons  claiming  under  him  ever  were  dispossessed  or  discontinued  such 
possession.  Surrejoinder,  admitting  R.  P.  to  have  been  in  possession,  but 
denying  that  his  assigns  or  the  defendants  ever  were  in  the  actual  possession, 
nor  ever  acquired  actual  possession  of  the  minerals.  Rebutter,  that  neither 
J.  R.  nor  any  person  under  htm,  nor  any  other  person,  at  any  time  entered 
upon  or  had  worked  the  minerals :  Held,  on  demurrer  to  the  rebutter,  that 
the  plea  impliedly  admitted  such  a  possession  by  the  plaintiff  of  the  minerals 
as  was  sufficient  to  maintain  trespass,  and  that  the  replication  was  a  good 
answer  to  the  plea ;  but  that  the  rejoinder  was  bad,  as  not  being  a  complete 
denial  that  the  right  to  enter  had  accrued  more  than  twenty  years  before. 

Held,  also,  that  the  rebutter  was  bad,  although  it  would  have  been  good 
if  it  had  stated  that  J.  R.  nor  any  one  claiming  under  him,  nor  the  plaintiff, 
nor  any  other  person  whatever,  entered  upon  or  worked  the  said  minerals, 
or  otherwise  acquired  the  possession  thereof. 

The  first  count  of  the  declaration  stated,  that  the  defendants 
broke  and  entered  certain  land  of  the  plaintiff,  being  a  close  called 
the  Free  Piece,  and  broke  down  part  of  the  fences  thereof,  and  dog 
up  and  removed  the  surface  *soil  of  the  said  close,  and  dug  up  and 
sunk  a  deep  hole  in  the  said  close,  and  placed  the  said  surface  soil 
so  removed  as  aforesaid,  and  the  earth  and  soil  dug  out  of  the  said 
hole,  on  another  part  of  the  surface  of  the  said  close,  and  thereby 
encumbered  the  same,  and  also  dug  and  got  out  of  the  said  close 
from  under  the  surface  of  the  same  large  quantities  of  coal, 
ironstone,  and  other  minerals  of  the  plaintiff,  from  certain  veins  and 
seams  thereof  lying  in  the  said  close  of  the  plaintiff  under  the 
surface  of  the  same,  and  wrongfully  converted  the  same  to  the  use 
of  them  the  defendants. 
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The  defendants  pleaded,  thirdly,  to  the  alleged  trespasses  to  and  Smith 
upon  the  close  in  the  first  count  mentioned,  that,  in  the  year  1725,  lloyd. 
one  Bicbard  Parkes  was  seised  in  his  demesne  as  of  fee  of  and  in  the 
said  close,  and  the  coal,  ironstone,  and  other  minerals  under  the 
same ;  and  that  by  an  indenture  made  on  the  5th  of  May  in  that 
year,  the  said  B.  Parkes  bargained,  sold,  released,  and  confirmed  to 
John  Bowley  and  his  heirs  the  said  close,  excepting  and  reserving 
unto  the  said  B.  Parkes,  his  heirs  and  assigns,  all  mines  of  coal, 
stone,  and  other  mines  whatsoever,  which  then  were  or  thereafter 
should  be  in,  upon,  within,  or  under  the  same,  and  also  free  liberty 
therein  and  thereupon  at  any  time  or  times  thereafter,  to  dig,  search 
for,  bore,  and  get  all  the  said  coal,  stone,  and  other  mine  whatsoever, 
and  also  free  ingress,  egress,  and  regress,  at  all  times  hereafter,  in, 
upon,  to,  and  from  the  same  premises,  or  any  part  thereof,  and 
therein  and  thereupon  to  lay,  stack  or  ruck  up  any  coal,  stone,  or 
other  mine  whatsoever,  and  with  horses,  waggons,  carts,  or  otherwise 
howsoever,  to  have,  take,  and  carry  away  the  same  at  his  and  their 
wills  and  pleasure.  And  the  said  J.  Bowley  did  thereby  covenant, 
promise,  and  agree  for  himself  and  his'  heirs,  to  and  with  the  said 
B.  Parkes,  his  heirs  and  assigns,  that  he  the  said  B.  Parkes,  his 
heirs  and  assigns,  and  his  and  their  servants,  workmen,  and  agents, 
at  any  time  or  times  thereafter,  ""should  and  might  enter  into  and  [  *564  ] 
upon  the  said  close  or  any  part  thereof,  and  therein  and  thereupon 
dig,  search  for,  bore,  and  get  all  and  any  part  of  the  coal,  stone,  and 
other  mine  whatsoever,  which  then  were  or  thereafter  should  be  in, 
upon,  within,  or  under  the  same,  and  in  and  upon  the  said  close 
should  and  might  also  lay,  stack,  or  ruck  any  coal,  stone,  or  any 
other  mine  whatsoever,  and  carry  away  the  same,  without  any  let, 
suit,  or  hindrance  of  or  by  the  said  J.  Bowley,  his  heirs  or  assigns, 
or  any  person  lawfully  claiming  or  to  claim  from  or  under  him  or 
them ;  and  further,  that  the  plaintiff,  at  the  time  when  &c.  claimed 
to  be  and  was  entitled  to  the  said  close  and  surface  and  soil  thereof 
from,  by,  and  under  the  said  J.  Bowley,  his  heirs  and  assigns,  and 
not  otherwise;  and  that,  at  the  same  times,  the  defendants  and 
certain  other  persons  were  seised  in  fee  or  otherwise  entitled  from 
and  under  the  said  B.  Parkes,  of,  in,  and  to  the  coal,  stone,  and 
other  minerals  in  and  under  the  said  close,  with  such  powers,  rights, 
and  privileges  concerning  and  relating  to  the  same,  as  were  and  are 
excepted  and  reserved  in  and  by  the  said  indenture  to  the  said  B. 
Parkes  as  hereinbefore  mentioned ;  wherefore  the  defendants,  at 
the  said  times  when  &c.,  in  order  to  dig,  search  for,  bore,  and  get 
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Smith       certain  stone,  coal,  and  minerals,  in  and  onder  the  said  close,  did  in 

llo'td.       ^^^^^  ^^^  i^ight,  and  with  the  acquiescence  of  the  said  other  persons, 

enter  upon  the  same  and  commit  the  supposed  trespasses  to  which 

this  plea  is  pleaded,  such  acts  being  reasonable  and  necessary  in 

that  behalf. 

The  plaintiffs  replied,  secondly,  to  this  plea,  that  all  the  trespasses 
in  the  first  count  mentioned  were  committed  more  than  five  years 
after  the  passing  of  the  8  &  4  Will.  lY.  c.  27,  intituled  &c.  And 
further,  that  the  entry  in  the  first  count  mentioned  was  an  entry  bs 
well  into  and  upon  the  coal,  ironstone,  and  other  minerals,  whereof 
the  said  B.  Farkes  was  seised  in  his  demesne  as  of  fee,  as  in  the  said 
[  *565  ]  plea  mentioned,  and  which  were  the  coal,  ironstone,  *and  minerals 
of  the  plaintiff,  as  in  the  first  count  mentioned,  as  into  and  upon 
the  surface  of  the  said  close  in  that  count  mentioned;  and  further, 
that  such  entry  was  not  made  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  the  same  first  accrued  to  the 
defendants  or  any  or  either  of  them,  or  to  any  person  or  persons 
through  whom  they  or  any  or  either  of  them  claim  or  claims.  And 
further,  that  no  person  to  whom  the  right  of  making  any  such 
entry  as  aforesaid  on  the  said  close,  coal,  ironstone,  and  other 
minerals  in  which  &c.,  in  the  said  first  count  mentioned,  first 
accrued,  was  under  the  disability  of  infancy,  coverture,  idiotcy, 
lunacy,  unsoundness  of  mind,  or  absence  beyond  the  seas  at  any 
time  within  ten  years  next  before  the  making  by  the  defendants  of  the 
said  entry  in  the  first  count ;  by  means  of  which  said  premises,  the 
right  and  title  of  the  defendants  to  the  coal,  ironstone,  and  other 
minerals  in  the  said  first  count,  and  in  the  said  plea  mentioned,  and 
to  enter  the  said  close  in  respect  of  the  same,  were  at  the  time  when 
&c.,  extinguished  by  virtue  of  the  aforesaid  statute. 

There  was  a  third  replication  to  this  plea,  alleging  a  limitation  of 
forty  years  instead  of  twenty. 

The  defendants  rejoined  to  these  replications,  that  at  the  time  of 
the  making  by  the  said  B.  Parkes  of  the  said  indenture  of  the  Srd  of 
May,  1725,  the  said  B.  Farkes  was  seised  in  his  demesne  as  of  fee, 
and  was  in  possession  of  both  the  surface  of  the  said  close  and  the 
soil  thereof,  and  of  the  said  coal,  ironstone,  and  other  minerals  in, 
upon,  within,  and  under  the  same ;  and  that,  from  the  time  of  the 
making  of  the  said  indenture,  the  said  B.  Parkes,  and  divers  persons 
from  time  to  time  claiming  and  entitled  to  the  same  estate  and 
interest  in  the  said  coal,  ironstone,  and  other  minerals,  under  the 
said  B.  Parkes,  including  the  defendants  and  the  said  other  persons 
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in  the  said  plea  mentioned  respectively,  always  continued  to  be  and       Smith 
were,   up  to  and  at  the  time  of  the  committing  of  the  supposed       llotd 
^trespasses  in  the  first  count  mentioned,  in  possession  of  the  said       [  *M6  ] 
coal,  ironstone,  and  other  minerals,  and  entitled  to  such  possession, 
together  with  such  powers,  rights,  and  privileges  concerning  and 
relating  to  the  same  as  were  and  are  excepted  and  reserved  in  and 
by  the  said  indenture  to  the  said  B.  Farkes,  his  heirs  and  assigns. 
And  that  neither  the  said  B.  Parkes,  nor  any  of  the  said  persons 
claiming  and  entitled  as  aforesaid  under  him,  were  at  any  time,  nor 
were  the  defendants,  or  the  said  other  persons  in  that  plea  mentioned, 
at  any  time  dispossessed  of  such  mines  or  any  part  thereof,  nor 
did  the  said  B.  Parkes,  nor  any  of  such   persons,   at  any  time 
discontinue  such  possession  thereof,  nor  have  the  defendants,  or  the 
said  persons  in  that  plea  mentioned,  at  any  time  discontinued  such 
possession. 

Surrejoinder,  that,  after  the  making  by  the  said  B.  Parkes  of  the 
said  indenture,  and  more  than  forty  years  before  the  committing  of 
the  trespasses  in  the  introductory  part  of  the  defendants'  third  and 
fourth  pleas  mentioned,  the  said  B.  Parkes  died  ;  and  further,  that 
the  said  persons  in  the  said  second  rejoinder  mentioned  and 
described  as  divers  persons  from  time  to  time  claiming  and  entitled 
to  the  same  estate  and  interest  in  the  said  coal,  ironstone,  and  other 
minerals,  under  the  said  B.  Parkes,  including  the  defendants  and 
the  said  other  persons  in  the  said  third  plea  mentioned,  did  not  nor 
did  any  or  either  of  them  ever  enter  upon,  nor  did  they  or  any  or 
either  of  them  ever  acquire  possession,  nor  were  they  or  any  or 
either  of  them  ever  in  possession  of  the  said  coal,  ironstone, 
and  other  minerals,  or  any  of  them,  until  the  said  defendants 
committed  the  trespasses  in  the  introductory  part  of  those  pleas 
mentioned. 

Bebutter,  that  neither  the  said  J.  Bowley,  nor  any  person  claim- 
ing under  him,  nor  the  plaintiff,  nor  any  other  person  whatever  at 
any  time  entered  upon  or  worked  the  said  coal,  ironstone,  or  other 
minerals,  or  any  part  thereof. 

Demurrer,  and  joinder. 

The  demurrer  was  argued  in  the  present  Term  (Jan.  27)  by  [  667  ] 

Oray  {Keating  with  him),  for  the  plaintiff,  in  support  of  the 
demurrer : 

A  technical  question  may  arise  as  to  the  construction  of  the 
rebutter.    If  it  is  to  be  taken  as  meaning  absolutely  that  neither 
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Smith  the  plaintiff  nor  any  other  person  claiming  under  him  has  snch  a 
Lloyd.  possession  of  the  minerals  in  dispute  as  is  sufficient  to  maintain 
the  action,  then  the  rebutter  is  an  argumentative  denial  of  such 
possession,  and  in  that  case  the  defendants  would  be  entitled  to 
judgment.  But  such  a  construction  of  the  rebutter  would  not 
involve  the  decision  of  the  important  question  intended  to  be  raised 
by  the  litigant  parties.  It  is  submitted  that  the  defendants' 
pleadings  admit  such  a  possession  in  the  plaintiff  as  is  sufficient  to 
maintain  the  action  of  trespass.  *  *  If,  however,  the  rebutter 
has  the  meaning  for  which  the  plaintiff  contends,  the  important 
question  arises,  whether  the  defendants'  title  to  these  minerals  is 
[  *568  ]  barred  by  the  8  &  4  Will.  IV.  c.  27.  This  *statute  applies  to 
unopened  mines.  The  1st  section  enacts,  that  "  the  word  '  land ' 
shall  extend  to  manors,  messuages,  and  all  other  corporeal  heredita- 
ments whatsoever."  It  is  clear,  then,  that  veins  of  minerals  are 
comprehended  in  the  word  **  land."  The  2nd  section  enacts,  *'  that, 
after  the  81st  day  of  December,  1838,  no  person  shall  make  an 
entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent  but 
within  twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shall  have  first 
accrued  to  some  person  through  whom  he  claims ;  or  if  such  right 
shall  have  accrued  to  any  person  through  whom  he  claims,  then 
within  twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shall  have  first 
accrued  to  the  person  making  or  bringing  the  same.'*  It  is  enough 
for  the  plaintiff  to  contend  that  the  case  falls  within  the  true 
operation  of  that  section, 

(Pollock,  C.  B.  :  A  right  of  entiy  supposes  that  the  party  who 
seeks  to  avail  himself  of  that  right  has  been  out  of  possession  ;  that 
is  to  say,  that  he  has  either  never  been  in  possession,  or  has  been 
dispossessed.  Now,  suppose  a  person,  being  the  owner  of  two  sets 
of  chambers,  one  of  which  is  immediately  above  the  other,  demises 
the  upper  set  only,  he  would  have  a  perfect  right  to  enter  the  lower 
set,  although  he  had  never  been  near  them  for  fifty  years.) 

Upon  these  pleadings  it  must  be  assumed  that  the  plaintiff  has 
possession  of  the  minerals.  In  Hodjcinson  v.  Fletcher  (i),  Seaman 
V.  Vaxulrey  (2),  and  Adair  v.  Shaftoe,  cited  by  Lord  Chancellor  Eldon 
in  Noricay  v.  Rowc  (3),  which  were  decisions  before  the  stat.  of 

(1)  3  Doug.  31.  (3)  12  R.  R.  157  (19  Ves.  166), 

(2)  10  E.  R.  207  (16  Ves.  390). 
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8  &  4  Will.  IV.  c.  27,  the  parties  were  held  not  to  be  barred  by       Smith 

the  statute,  on  the  ground  that  the  possession  relied  upon  as  an       lloyd. 

extinguishment  of  their  claim  was  not  adverse.     Lord  Dbnmak, 

Ch.  J.,  in  delivering  the  judgment  of  the  Court  of  Error  in  Xepean 

V.  Doe  d.  *  Knight  (0,  says :  "  We  are  all  clearly  of  opinion  that  the       [  ^^^^  ] 

2nd  and  8rd  sections  of  that  Act  have  done  away  with  the  doctrine 

of  non-adverse  possession  ;   and  except  in  cases  falling  within  the 

15th  section  of  the  Act ;  the  question  is,  whether  twenty  years  have 

elapsed  since  the  right  accrued,  whatever  be  the  nature  of  the 

possession."    In  McDonnell  v.  APKinti/  (2),  which  was  an  ejectment 

to  recover  certain  quarries,  excepted  to  the  grantor  and  his  heirs  in 

a  grant  in  fee  of  the  lands,  it  was  held  that  the  grantor's  title  to 

the  quarries  was  not  barred  by  his  omission  to  work  or  use  them 

for  twenty  years ;  the  Court  being  of  opinion  that  a  mere  demise  of 

the  surface  did  not  give  the  grantee  possession  of  the  quarries ;  but 

in  that  case  there  was  no  admission  that  the  party  relying  upon  the 

operation  of  the  statute  ever  was  in  possession. 

Phipson,  contra  : 

The  main  question  in  dispute  is  raised  by  these  pleadings, 
although  they  are  not  artistically  framed,  and  may  be  open  to  the 
objection  of  being  argumentative.  The  plea  denies  the  plaintiff's 
possession  of  the  minerals.  The  surrejoinder  raises  the  substantial 
point,  for  it  alleges  that  Parkes,  and  the  parties  claiming  under 
him,  continued  in  possession  of  the  minerals  to  the  time  of  the 
supposed  trespass.  This  is  not  denied  by  the  surrejoinder.  It 
must,  therefore,  be  taken  that  Parkes,  and  those  claiming  under 
him,  were  never  out  of  possession,  and  therefore  the  owner's  right 
of  entry  remained  unaffected  by  the  statute,  which  has  no  operation 
here.  The  iirst  and  second  parts  of  the  commencement  of  the  drd 
sect,  of  the  8  &  4  Will.  IV.  c.  27,  are  the  only  portions  of  that 
statute  which  can  possibly  apply  to  such  a  case  as  this.  *  * 
Constructive  possession  by  the  party  entitled,  without  actual  [670] 
possession,  is  sufficient  to  take  the  case  out  of  the  statute.  If  a 
person  were  to  let  a  defined  portion  of  a  field,  and  he  were  never 
to  enter  upon  the  other  part  of  it  at  any  subsequent  time,  his  right 
would  not  be  barred  by  the  statute  if  no  other  person  had  ever 
entered. 

(Parke,  B.  :  Lord  St.  Leonards  in  his  Essay  on  the  new  Real 
(1)  40  B.  B.  789  (2  M.  &  W.  911).  (2)  10  Ir.  L.  R  514, 


844  1854.    EX.    9  EX.  570—572.  Ir.%. 

Smith  Property  Statutes  recognises  the  case  of  McDonnell  v.  M'Kiniy  (r), 
,  Llotd.  fikn<l  he  says,  adopting  the  language  of  the  Court,  '* '  Discontinuance 
[  *57l  ]  of  possession '  in  the  statute  means  an  abandonment  of  ^possession 
by  one  person,  followed  by  the  actual  possession  of  another  person ; 
for,  if  no  one  succeed  to  the  possession  created  or  abandoned,  there 
could  be  no  one  in  whose  favour  or  for  whose  protection  the  Act 
could  operate.  To  constitute  discontinuance  there  must  be  both 
dereliction  by  the  person  who  has  the  right,  and  actual  possession, 
whether  adverse  or  not,  to  be  protected  "  (2).  The  Act  does  not 
extinguish  the  right  of  entry  where  no  other  party  has  ever  had 
the  possession.) 

Where  the  minerals  are  reserved  to  the  lord  of  the  manor  by 
an  Inclosure  Act,  as  is  the  case  in  Micklethwait  v.  Winter  (3), 
it  could  not  be  contended  that  the  lord  would  be  barred  of  his 
rights  to  the  minerals  if  he  were  not  to  enter  within  twenty 
years.  Earl  of  Cardigan  v.  Annitage  (4)  may  be  cited  as  disclosing 
facts  upon  which  the  same  question  might  have  been  raised.  The 
plaintiff  is  not  admitted  ever  to  have  had  a  title  to  the  minerals, 
his  title  being  .by  the  pleading  confined  to  the  surface;  and  conse- 
quently the  defendants'  title  to  the  minerals  is  not  affected  by  the 
statute. 

Oray  replied. 

The  Court  said,  that  they  would  take  time  to  look  through  the 

pleadings,  which    were  very  embarrassing,  to   see  how   far   the 

plaintiff's   title  to  the  minerals  was  admitted;  and  that   if   the 

pleadings  did  not  admit  the  plaintiff  to  be  in  possession  of  the 

minerals,  but  only  of  the  surface,  the  case  was  a  clear  one  in  the 

defendants'  favour. 

Car,  adv,  vidt 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

The  question  intended  to  be  raised  by  the  pleadings  in  this  case 
is,  whether,  where  more  than  a  century  ago,  the  owner  of  the  fee 
simple  of  a  close  with  a  stratum  of  coal  and  other  minerals  under 
[  •672  ]  it  conveyed  the  *surface  to  one  under  whom  the  plaintiff  claims, 
reserving  the  minerals  and  a  right  of  entry  to  get  them  to  another 
under  whom  the  defendants  claim,  that  right  of  entry  is  barred  by 

(1)  10  Tr.  Ti.  R  o\4.  (3)  8«  B.  R.  422  (C  Ex.  VA4). 

<2)  i\  31.  (4)  26  B.  R.  313  (2  B.  &  C.  197). 
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simple  nonuser  for  more  than  forty  years,  no  other  person  having       Smith 
worked  or  been  in  possession  of  the  mines.  Llotd. 

We  have  not  the  slightest  doubt  that  the  title  of  the  grantees  of 
tne  mines  is  not  barred  in  this  case  under  the  8  Will.  lY.  c.  27, 
ss.  2  and  8,  for  we  are  clearly  of  opinion  that  that  statute  applies 
not  to  cases  of  want  of  actual  possession  by  the  plaintiff,  but  to 
cases  where  he  has  been  out  of  and  another  in  possession  for  the 
prescribed  time.  There  must  be  both  absence  of  possession  by 
the  person  who  has  the  right,  and  actual  possession  by  another, 
whether  adverse  or  not,  to  be  protected,  to  bring  the  case  within 
the  statute.  We  entirely  concur  in  the  judgment  of  Blackburnb, 
Ch.  J.,  in  M'Donnell  v.  M*Kinty  (i),  and  the  principle  upon  which 
it  is  founded.  The  only  doubt  with  us  has  been  whether  the  plead- 
ings, somewhat  complicated  and  inartificial,  do  admit  all  the  facts 
sufficiently  to  raise  the  real  question  between  the  parties.  It  is  to 
be  regretted  that  the  litigant  parties  have  not  raised  the  point,  as 
easily  might  have  been  done  without  resorting  to  these  long  and 
complicated  pleadings,  which  are  very  difficult  to  understand.  We 
think,  upon  consideration,  that  they  do  not. 

The  declaration  is  for  breaking  and  entering  the  plaintiff's 
close,  damaging  the  surface,  and  getting  the  plaintiff 's  minerals 
out  of  it. 

The  plea  states,  that  in  1725,  Bichard  Farkes  was  seised  in  fee 
both  of  the  close  and  minerals,  and  then  conveyed  the  close  to  one 
Bowley,  under  whom  the  plaintiff  claims,  excepting  the  minerals 
to  himself,  his  heirs,  and  assigns,  and  reserving  liberty  to  enter  and 
get  them.  The  plea  *goes  on  to  state  that  the  plaintiff  was  entitled,  [  *678  ] 
under  Bowley,  to  the  close  and  surface,  and  the  defendants  were 
seised  or  otherwise  entitled  under  Farkes  to  the  excepted  minerals, 
and  justifies  the  trespasses  in  the  exercise  of  the  reserved  liberty. 

The  plaintiff  replies,  that  the  entry  made  by  the  defendants 
on  the  surface  and  minerals  was  not  within  twenty  years  next 
after  the  time  to  make  the  same  accrued  to  the  defendants,  or  any 
one  under  whom  they  claim,  and  proceeds  to  negative  the  disability 
of  the  defendants'  infancy,  &c.,  concluding  that  the  right  of  entry 
was  extinguished. 

Another  replication  states  the  period  of  limitation  of  forty  years, 
but  nothing  turns  upon  this  difference. 

The  rejoinder  states  that,  at  the  time  of  the  execution  of  the 
indenture  of  1725,  Bichard  Farkes  was  in  possession  both  of  the 

(1)  10  Ir.  L.  E.  514, 
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Smith       surface  and  the  mines,  and  that  he  and  his  assigns  continued  to 

JiLom      ^^  ^^  possession  of  the  coal  and  ironstone  to  the  time  of  the 

trespass ;    and    that   neither   Bichard    Parkes,  nor   the  persons 

claiming  under  him,  ever  were  dispossessed,  or  discontinued  such 

possession. 

The  surrejoinder  admits  Bichard  Parkes  to  have  been  in  posses- 
sion, but  denies  that  his  assigns  or  the  defendants  ever  were  in  the 
actual  possession  or  ever  acquired  actual  possession  of  the  minerals. 

The  rebutter  states  that  neither  Bowley,  nor  any  person  under 
him,  nor  any  other  person,  at  any  time  entered  upon  or  had 
worked  the  minerals ;  to  which  there  was  a  demurrer.  Mr.  Oray 
argued,  that  the  plaintiff's  possession  of  the  minerals  at  the  time 
of  the  trespass  was  admitted  by  the  plea,  and  that  the  rebutter 
contradicting  the  fact  of  the  plaintiff  or  his  predecessors  having 
ever  entered  or  worked  the  minerals,  or  any  part,  only  negatived 
one  of  the  modes  by  which  possession  of  the  minerals  could  be 
gained,  not  all;  and  that  there  were  others  not  negatived, — for 
instance,  the  taking  of  a  lease  of  the  minerals  by  the  plaintiff 
[*574]  or  his  predecessors,  or  the  working  in  the  same  ^stratum  of 
minerals  elsewhere  than  under  the  close  in  which  the  trespass  was 
committed. 

The  rebutter  would  have  been  good  if  it  had  stated  that  neither 
Bowley,  nor  any  person  claiming  under  him,  nor  the  plaintiff,  nor 
any  other  person  whatever,  entered  upon  or  worked  the  said  coal, 
&c.,  or  otherwise  acquired  the  possession  thereof.  This  would 
have  been  an  answer  to  the  plaintiff's  case,  for  it  would  have  shown 
that,  though  the  defendants  and  their  predecessors  were  never  in 
possession  of  the  mines,  no  other  person  was.  But  the  rebutter 
is  bad  in  this  respect,  for  it  is  consistent  with  it  that  the  plaintiff 
may  have  had  a  lease  of  the  mines,  which  would  give  him  a  con- 
structive possession  of  the  mines  at  the  time  of  the  trespass,  or  he 
or  his  predecessors  might  have  had  one  which  had  expired  more 
than  the  statutory  time  before  the  entry ;  and  then  how  stands  the 
case  on  the  other  pleadings  ?  The  plea  admits  the  plaintiff  to  be 
entitled  to  the  surface,  and  we  think  impliedly  admits  him  to  be 
in  possession  of  it,  and  gives  a  sufficient  implied  colour  of  title 
to  maintain  an  action  of  trespass  to  the  minerals  also ;  for,  prima 
facie,  he  who  is  in  possession  of  the  surface  is  in  possession  of  the 
minerals  also.  The  plea,  therefore,  is  good ;  the  replication  also 
is  good,  alleging  tliat  the  title  to  enter  accrued  more  than  twenty 
years  ago.     The  traverse  of  this  allegation  would  raise  the  whole 
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question.    We  suppose  there  is  such  a  traverse,  or  the  defendants       Smith 
should  amend.  Llotd. 

The  rejoinder  to  this  replication  does  not  confess  the  replication 
and  avoid  it,  but  it  is  an  argumentative  denial  of  it,  and,  as  such, 
is  insufficient.  It  is  not  a  complete  denial  of  the  right  to  enter 
having  accrued  more  than  twenty  years  ago.  It  denies  that  the 
right  of  entry  by  dispossession  or  discontinuance  of  possession  so 
accrued,  but  not  if  the  right  of  entry  was  on  the  death  of  another, 
or  other  cases  provided  for  by  the  8rd  section. 

The  rejoinder,  therefore,  is  bad,  and  the  surrejoinder  is  an 
answer  to  the  two  cases  of  dispossession  and  discontinuance  *of  [  •676  ] 
possession,  for  it  denies  that  the  defendants  ever  had  any  posses- 
sion, and  of  course  never  could  have  been  dispossessed  or  have  dis< 
continued  possession.  Therefore  the  judgment  on  these  pleadings 
is  for  the  plaintiff,  with  liberty  for  either  party  to  amend. 

Judgment  for  the  plaintiff  accordingly. 


WILKIN  AND  Another  v.  MANNING.  J^^*- 

Feb.  2B« 
(9  Ex.  575—683 ;  8.  0.  2  0.  L.  R  563 ;  23  L.  J.  Ex.  174 ;  18  Jur.  271.)  

[Plea  of  Insolyent  Acts  (repealed.)] 


HOLMES   V.   PENNEY.  m^. 

(9  Ex.  584—590 ;  S.  C.  2  0.  L.  E.  1004  ;  23  L.  J.  Ex.  132.)  ^^' 

[A  decision  on  the  11  Hen.  VII.  c.  12  (suing  in  formd  panperiijy  repealed  by 
46  &  47  Vict.  c.  49.  See  now  E.  S.  C,  Order  XVI.,  rr.  22—31,  and  Caraon  v. 
Pickersgill  (1885)  14  Q.  B.  D.  859,  54  L,  J.  Q.  B.  484.] 


The    LANCASHIRE     and    YORKSHIRE     RAILWAY       ,i8«. 
COMPANY   V.   The   EAST   LANCASHIRE   RAIL-      ^^2.* 
WAY  COMPANY.  [7  Ex.  12a] 

(7  Ex.  126—142 ;  S.  0.  21  L.  J.  Ex.  62.) 

By  an  agreement  made  between  <*The  Manchester,  Bolton,  and  Bury 
Eailway  Company,*'  and  ''The  Bury  and  Eossendale  Eailway  Company," 
it  was  agreed :  **  first,  that  they  would  mutually  concur,  at  the  expense  of 
the  Bury  and  Eossendale  Company,  in  obtaining  an  Act  of  Parliament  for 
a  line  of  railway  from  the  Manchester  and  Bolton  iiailway  to  Bury  and 
Eawtenstall :  secondly,  that  the  Bury  and  Eossendale  Eailway  Company 
should  have  the  UbC  of  the  Manchester  and  Bolton  Company's  station  at 
Salford,  but  not  to  impede  the  Manchester  and  Bolton  Company's  traffic, 
paying  such  charge  for  such  requisite  additional  accommodation  to  the 
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same,  arising  from  the  traffic  of  the  Bury  and  Bossendale  Company,  as  any 
three  indifferent  persons,  to  whom  it  should  be  refen-ed  in  the  usual  way, 
should  determine :  thirdly,  that  the  traffic  of  the  Manchester,  Bury,  and 
Bossendale  Company,  whether  of  passengers,  merchandise,  or  coal,  (that  is, 
ti-affic  using  both  lines  or  any  poiiious  thereof,)  between  Salford  and  Baw- 
tenstall,  or  any  points  intermediate  to  these,  should  be  carried  on,  as 
respects  engine-power  and  carriages,  clerks  and  porters,  and  all  other 
expenses  (except  the  maintenance  of  the  Manchester  and  Bolton  Bailway), 
at  the  costs  and  charge  of  the  Bury  and  Bossendale  Bailway  Company,  who 
should  pay  to  the  Manchester  and  Bolton  Bailway  Company,  for  the  use  of  their 
railway,  and  in  respect  to  the  traffic  therein  specified,  SLpro  raid  proportion 
(according  to  the  distance  passed  over  the  two  lines  respectively)  of  all  and 
singular  the  gross  rates,  tolls,  and  proceeds  arising  from  the  said  traffic : 
with  this  proviso,  that  nothing  therein  contained  nor  elsewhere  provided, 
should  authorise  the  Manchester  and  Bolton  Bailway  Company  to  receive, 
for  the  use  of  their  railway  between  the  point  of  junction  of  it  with  the 
Bury  and  Bossendale  Bailway  and  Salford,  for  a  greater  distance  than 
half  the  length  between  such  point  of  junction  and  the  terminus  of 
the  Manchester  and  Bolton  Bailway  at  Salford ;  nevertheless,  the  Man- 
chester and  Bolton  Bailway  Company  should  be  entitled  to  charge,  for  the 
use  of  such  portion  of  their  railway,  for  a  length  of  two  miles  at  the  least" 
After  the  making  of  this  agreement,  the  Manchester,  Bolton,  and  Bury 
Bailway  Company  was  incoi-porated  with  the  Manchester  and  Leeds 
Bailway  Company,  and  ultimately  became  '*  The  Lancashire  and  Yorkshire 
Bailway  Company ;  "  and  the  Bury  and  Bossendale  Bailway  Company 
became  '*  The  Manchester,  Bury,  and  Bossendale  Bailway  Company,"  and, 
having  been  extended  to  certain  other  places,  became  '*  The  East  Lancashire 
Bailway  Company ;  **  and,  by  subsequent  Acts  of  Parliament,  certain  other 
railways  were  incorporated  with  it,  so  as  to  form  an  extensive  line  of 
railway.  A  special  verdict  having  found  that  the  length  of  the  Manchester, 
Bolton,  and  Bury  Bailway,  from  the  station  at  Salford  to  its  point  of  junc- 
tion with  the  Manchester,  Bury,  and  Bossendale  Bailway  at  Clifton,  was 
four  miles  and  no  more :  Held,  in  the  Court  of  Exchequer,  first,  that,  on 
the  true  construction  of  the  above  agreement,  the  Lancashire  and  Yorkshire 
Bailway,  Company  were  not  entitled  to  charge  the  East  Lancashire  Bailway 
Company  that  propoi-tion  for  the  whole  amount  received  as  toUs,  which  the 
whole  distance  of  two  miles  to  be  charged  on  this  part  bears  to  the  whole 
distance  travelled  on  the  line  of  the  East  Lancashire  Company  alone,  but 
that  the  rate  per  mile  for  the  charge  was  first  to  be  settled  by  the  relative 
distances  actuaUy  travelled  on  each ;  and  when  so  settled,  a  distance  of  two 
miles  was  to  be  paid  for  at  that  rate.  Secondly,  that  the  agreement  was 
not  affected  by  the  subsequent  Acts  of  Parliament,  and  consequently  did 
not  extend  beyond  the  traffic  along  the  Bury  and  Bossendale  Bailway  alone. 
But  held  in  the  Exchequer  Chamber  (reversing  the  judgment  of  the  Court 
of  Exchequer)  that  the  right  of  the  East  Lancashire  Bailway  Company  to 
use  the  railway  of  the  Lancashire  and  Yorkshire  Bailway  Company  was 
extended  to  the  traffic  passing  over  the  original  line  of  the  former  from  or 
to  the  points  named,  whether  its  transit  commenced  or  ended  in  any  part 
of  that  line  or  whether  it  came  from  or  went  to  any  station  upon  any  part 
of  the  new  extension  lines ;  but  that  the  jm>  rtUd  proportion  of  toll  payable 
was  to  be  calculated  according  to  the  distance  passed  over  the  two  original 
lines  specified  in  the  agreement 

Debt  for  tolls  and  duties,  payable  from  the  defendants  to  the 
plaintiffs  in  respect  of  the  passage  and  conveyance  of  divers  steam 
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engines,  trucks,  carriages,  and  wagons  of  the  defendants,  and  of  Lanoabhirb 
divers  persons,  goods,  chattels,  and  merchandise,  along  a  certain        shibb 
railway  of  the  plaintiffs.     The  defendants  paid  a  certain  sum  into  ^^^''^ay  Oo. 
Court  in  satisfaction  of  a  portion  of  the  plaintiffs'  demand ;  and        Kabt 
pleaded,  as  to  the  residue,  never  indebted,  and  payment.     The  Railway  Co. 
cause  came  on  for  trial  before  Wightman,  J.,  at  the  Liverpool 
Summer  Assizes,  1849,  when  a  special  verdict  was  taken,  which 
found  the  following  facts: 

By  the  6  &  7  Will.  IV,  c.  cxi.,  for  making  a  railway  from  [  127  ] 
Manchester  to  Leeds,  certain  persons  were  incorporated  by  the 
name  of  '*  The  Manchester  and  Leeds  Eailway  Company ;  "  which 
Act  was  altered  and  amended  by  divers  subsequent  Acts ;  and  by 
the  10  &  11  Vict.  c.  clxiii.,  the  name  of  the  Company  was  changed 
to  that  of  "  The  Lancashire  and  Yorkshire  Railway  Company," 
the  plaintiffs  in  this  action.  By  the  7  &  8  Vict.  c.  k.,  for  making 
a  railway  from  the  Manchester  and  Bolton  Railway,  in  the  parish 
of  Eccles,  to  the  parish  of  Whalley,  all  in  the  county  palatine  of 
Lancaster,  certain  persons  were  incorporated  by  the  name  of  *'  The 
Manchester,  Bury,  and  Rossendale  Railway  Company;"  which 
name  was  by  the  9  &  10  Vict.  c.  ci.,  changed  to  "  The  East 
Lancashire  Railway  Company,"  the  now  defendants.  By  the  1  &  2 
Will.  IV.  c.  Ix.,  intituled  "  An  Act  to  enable  the  Company  of  Pro- 
prietors of  the  Canal  Navigation  from  Manchester  to  Bolton  and 
to  Bury  to  make  a  Railway  from  Manchester  to  Bolton  and  to 
Bury,  in  the  County  Palatine  of  Lancaster,  upon  or  near  the  Line 
of  that  Canal  Navigation,  and  to  make  a  collateral  Bianch  to  com- 
municate therewith,  afterwards  known  and  cited  in  Acts  of  Parlia- 
ment by  the  short  title  of  *The  Manchester,  Bolton,  and  Bury 
Canal  and  Railway  Act,  1831,'  "  certain  persons  were  incorporated 
by  the  name  of  ''  The  Company  of  Proprietors  of  the  Manchester, 
Bolton,  and  Bury  Canal  Navigation  and  Railway;"  and  were 
thereby  authorised  (inter  alia)  to  make  a  railway  or  rail\5rfty8,  with 
proper  works  and  conveniences  connected  therewith,  for  the  passage 
of  wagons  and  other  carriages  properly  constructed,  commencing 
from  the  river  Irwell,  in  the  township  of  Salford,  in  the  county 
aforesaid,  and  extending  and  passing  through  Clifton  and  other 
places  in  the  said  county,  and  terminating  in  the  town  of  Bolton 
in  that  county;  and  were  thereby  authorised  to  receive  certain 
rates,  tolls,  and  duties  for  and  in  respect  of  passengers  *and  goods  [  •128  j 
passing  over  the  last-mentioned  railway  or  any  part  thereof,  and, 
in  case  of  refusal  or  neglect  of  payment  thereof,  to  sue  for  and 
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Lanoashirk  recover  the  same  by  an  action  of  debt  in  any  of  her  Majesty's 
sHiBB  '    courts   of    record.      This    statute   was    amended  by   the  statute 

RAILWAY  Co.  2  Will.  IV.,  intituled  **An  Act  to  enable  the  Company  of  Pro- 
East         prietors  of  the  Manchester,  Bolton,  and  Bury  Canal  Navigation 

Li  A  NCASH I  KB 

Railway  Co.  and  Railway  to  alter  some  Parts  of  the  said  Canal  Navigation,  to 
alter  and  amend  the  Line  of  the  said  Railway,  to  make  further 
collateral  Branches  thereto,  and  for  amending  the  Powers  and 
Provisions  of  the  Act  relating  to  the  said  Canal  and  Railway,"  and 
also  by  two  other  Acts,  passed  in  the  5  Will.  IV.  and  1  Vict, 
respectively.  The  railway  thus  authorised  to  be  constructed  fi'om 
the  river  Irwell  through  Clifton  to  Bolton,  with  divers  works  con- 
nected therewith,  was  accordingly  constructed  by  the  Company  so 
incorporated  by  the  name  of  "  The  Company  of  Proprietors  of  the 
Manchester,  Bolton,  and  Bury  Canal  Navigation  and  Railway;" 
and  which  last-mentioned  railway  was  commonly  called  and  known 
and  mentioned  in  divers  Acts  of  Parliament  by  the  name  of  **  The 
Manchester  and  Bolton  Railway ; "  and  amongst  other  works  so 
authorised  was  constructed  a  station  at  the  commencement  of  that 
railway  near  the  river  Irwell,  in  the  township  of  Salford,  near 
Manchester,  and  also  certain  warehouses,  buildings,  and  con* 
veniences  connected  therewith  at  Salford.  Afterwards,  on  the 
14tli  November,  1848,  the  following  memorandum  of  agreement 
was  made  between  J.  Barnes  on  behalf  of  the  Company  of  Pro- 
prietors of  the  Manchester,  Bolton,  and  Bury  Canal  Navigation 
and  Railway,  and  signed  by  him  on  behalf  of  that  Company ;  and 
J.  Grundy  on  behalf  of  certain  persons  then  intending  to  form  a 
Company,  proposed  to  be  called  "  The  Bury  and  Rossendale  Rail- 
way Company,"  but  who  were  afterwards  incorporated  by  the  name 
of  "  The  Manchester,  Bury,  and  Rossendale  Railway  Company," 
[  •120  ]  *and  subsequently  by  the  name  of  "  The  East  Lancashire  Railway 
Company,"  and  which  memorandum  or  agreement  was  duly  signed 
by  him  on  their  behalf. 

"Memorandum  of  Agreement. — It  is  hereby  mutually  agreed 
between  the  parties  undersigned,  for  themselves,  and  on  behalf  of 
the  Company  of  Proprietors  of  the  Manchester,  Bolton,  and  Bury 
Canal  Navigation  and  Railway,  and  the  Bury  and  Rossendale 
Railway  Company : 

"  First,  that  they  will  mutually  concur,  co-operate,  and  aid,  at 
the  expense  of  the  Bury  and  Rossendale  Company,  in  obtaining  an 
Act  of  Parliament  in  the  ensuing  Session  for  a  line  of  railway  from 
the  Manchester  and  Bolton  Railway  to  Bury  and  Rawtenstalh 
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**  Secondly,   that   the  Bury  and  Bossendale  Baiiway  Company  Lancasuike 

shall  have  the  use  of  the  Manchester  and  Bolton  Gompany*s  station        shibb 

at  Salford,  hut  not  to  impede  the  Manchester  and  Bolton  Company's  ^^^'^^^^  ^^' 

traffic,  paying  such  charge  for  such  requisite  additional  accommoda-        '^^^^ 

,  Lancashire 

tion  to  the  same,  arising  from  the  traffic  of  the  Bury  and  Bossen-  uailway  Co. 

dale  Company,  as  any  three  indifferent  persons,  to  whom  it  shall 

he  referred  in  the  usual  way,  shall  determine. 

"  Thirdly,  that  the  traffic  of  the  Manchester,  Bury,  and  Bossen- 
dale Company,  whether  of  passengers,  merchandise,  or  coal,  (that 
is,  traffic  using  both  lines  or  any  portions  thereof),  between  Salford 
and  Bawteustall,  or  any  points  intermediate  to  these,  shall  be 
carried  on,  as  it  respects  engine  power  and  carriages,  clerks, 
porters,  and  all  other  expenses  (except  the  maintenance  of  the 
Manchester  and  Bolton  Bail  way),  at  the  costs  and  charge  of  the 
Bury  and  Bossendale  Bailway  Company,  who  shall  pay  to  the 
Manchester  and  Bolton  Bailway  Company  for  the  use  of  their 
railway,  and  in  respect  to  the  traffic  herein  specified,  a  pro  rata 
proportion  (according  to  the  distance  passed  over  the  two  lines 
respectively)  of  all  and  singular  the  gross  rates,  tolls,  and  proceedi^ 
arising  from  the  said  traffic,  with  no  other  deduction  from  the 
same  than  that  hereinafter  ^mentioned ;  and  with  this  proviso,  that  [  MSO  J 
nothing  herein  contained  nor  elsewhere  provided  shall  authorise 
the  Manchester  and  Bolton  Bailway  Company  to  receive  for  the 
use  of  their  railway  between  the  point  of  junction  of  it  with  the 
Bury  and  Bossendale  Bailway  and  Salford,  for  a  greater  distance 
than  half  the  length  between  such  point  of  junction  and  the 
terminus  of  the  Manchester  and  Bolton  Bailway  in  Salford ;  never- 
theless the  Manchester  and  Bolton  Bailway  Company  shall  be 
entitled  to  charge  for  the  use  of  such  portion  of  their  railway  for  a 
length  of  two  miles,  at  the  least. 

'*  Fom'thly,  that  previous  to  such  apportionment  of  the  gross 
rates,  tolls,  and  proceeds  referred  to  in  clause  8,  the  Bury  and 
liossendale  Bailway  Company  shall  be  entitled  to  deduct  so  much 
of  the  passenger  duty  as  shall  be  paid  by  them ;  and  afterwards 
further  to  deduct  from  the  proceeds  of  all  such  of  the  said  traffic  as 
shall  have  been  conveyed  in  their  carriages,  wagons,  and  trucks, 
and  by  power  provided  at  their  expense,  the  further  sum  of  12^ 
per  cent.,  and  no  more,  from  the  proceeds  arising  from  passenger 
traffic,  including  gentlemen's  carriages,  horses,  and  parcels,  and  80 
per  cent.,  and  no  more,  from  the  proceeds  arising  from  merchandise 
or  coal  traffic,  including  stone. 
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LAN0A8HIRK       **  Fifthly,  that  the  Manchester  and  Bolton  Railway  Company 

BHiuB  '     >vill,  if  required,  subscribe  75,0002.,  by  taking  shares  to  this  amount, 

IUilwayCo.  ty^Yards  the  expense  of  constructing  the  Bury  and  Bossendole 

East        Eailway. 
Lakoasuire 
Kailway  Co.       *^  Sixthly,  that  the  Manchester  and  Bolton    Railway  Gomi)any 

shall  be  represented  in  the  Bury  and  Rossendale  Railway  Company, 
as  to  the  number  of  directors  and  votes  at  meetings  of  proprietors, 
in  2)ro  rata  proportion  with  the  amount  of  their  subscription  to  the 
capital  of  the  Company." 

The  special  verdict  then  found  that  the  parties  making  and 
signing  this  agreement  had  power  from  their  respective  Companies 
[  *J3i  ]  to  do  so  on  their  behalf;  and  that  the  ^agreement  was  afterwards 
ratified  by  a  certain  deed  or  agreement  bearing  date  the  22nd 
January,  1844,  and  sealed  with  the  common  seal  of  the  Company 
of  Proprietors  of  the  Manchester,  Bolton,  and  Bury  Canal  Naviga- 
tion and  Railway,  and  signed  and  sealed  by  J.  Grundy  on  behalf  of 
the  directors  of  the  Manchester,  Bury,  and  Rossendale  Railway 
Company  afterwards  incorporated  as  aforesaid. 

By  the  said  Act  of  the  7  &  8  Vict.  c.  Ix.,  the  Manchester,  Bury, 
and  Rossendale  Company  were  authorised  to  make  a  railway, 
commencing  by  a  junction  with  the  Manchester  and  Bolton  Railway 
in  the  township  of  Clifton,  in  the  parish  of  Eccles,  and  passing 
through  Clifton,  Rossendale,  and  other  places  therein  mentioned, 
all  in  the  county  palatine  of  Lancaster,  and  terminating  in  the 
township  of  Lower  Booths,  in  the  parish  of  Whalley,  in  the  said 
county ;  and  as  soon  as  the  junction  between  the  railway  thereby 
authorised  to  be  made  and  the  Manchester  and  Bolton  Railway 
at  Clifton  should  be  effected,  and  the  railway  opened  to  passenger 
traffic  to  Bury,  the  Company  should  at  all  times  he  entitled  to  use 
so  much  of  the  Manchester  and  Bolton  Railway  as  lies  between 
the  iK)int  of  junction  and  the  present  terminus  of  the  same  railway 
in  Salford,  with  their  own  engines,  coaches,  wagons,  and  other 
carriages  for  the  conveyance  by  them  of  all  such  passengers,  cattle, 
goods,  wares,  merchandise,  articles,  matters,  and  things  of  every 
description,  and  of  such  only  as  should  have  first  bond  fide  passed 
the  railway  thereby  authorised  to  be  made  from,  or  should  after- 
wards to?/ a  y/tic  pass  along  the  last-mentioned  railway  to,  any  of 
the  usual  and  accustomed  stations  or  stopping-places  therein; 
sul)ject  only  to  the  payment  by  way  of  toll  to  *the  said  Company  of 
Proprietors  of  such  charges,  &c.,  as  might  have  been  or  here- 
after might  be  determined  by  mutual  agreement  between  the  two 
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Companies ;  ami  also,  for  the  purposes  of  sucli  tmftic  only,  to  use  lanoashibb 
the  station  at  Salford  and  the  conveniences  connected  therewith,    ^^fjf?"^" 
l)ut  not  so  as  to  imj)ede  the  traffic  of  *the  said  Company  of  Pro-  B^H'WayCo. 
l)rietor8 ;  and  all  the  powers  and  remedies  for  the  recovery  of  tolls,        Eart 
rates,  and  duties  under  the  existing  Acts  of  the  said  Company  of  lufLWAY^o 
Proprietors,  should  be  applicable  to  the  recovery  from  the  Company       [  ♦132  ] 
thereby  incorporated  of  payments  due  in  respect  of   the   nbove 
trrfffic. 

The  verdict  th6n  set  out  some  other  parts  of  that  statute ;  and 
found  as  a  fact  that  the  length  of  the  Manchester  and  Bolton  Bail- 
way  from  the  commencement  thereof  from  the  river  Irwell  near 
Manchester,  that  is,  at  the  station  at  Salford,  to  the  point  where 
the  said  junction  is  made  therewith  by  the  Manchester,  Bury,  and 
Bossendale  Railway  at  Clifton,  is  four  miles  and  no  more ;  and  that 
the  entire  length  of  that  which  was  the  Manchester,  Bury,  and 
Bossendale  Bailway  is  fourteen  miles  and  no  more ;  and  that  the 
length  of  so  much  thereof  as  extends  from  the  junction  at  Clifton 
to  Bury  is  six  miles  and  no  more. 

By  the  8  &  9  Vict.  c.  xxxv.,  certain  persons  were  incorporated  by 
the  name  of  ''  The  Blackburn,  Burnley,  Accrington,  and  Colne 
Extension  Bailway  Company ; "  and  were  thereby  authorised  to 
make  and  construct  a  railway  and  works  connected  therewith, 
commencing  by  a  junction  with  the  Manchester,  Bury,  and  Bossen- 
dale Bailway,  in  the  township  of  Tottington  Higher  End,  in  th^ 
parish  of  Bury,  and  passing  through  divers  places  therein  mentioned 
to  Accrington  in  the  said  county,  and  thence  by  means  of  two 
diverging  lines  of  railway,  the  one  passing  through  divers  places 
therein  mentioned  and  terminating  at  or  near  Blackburn,  either  by 
a  distinct  terminus  or  by  a  junction  with  the  then  intended  Black, 
burn  and  Preston  Bailway,  and  the  other  of  such  diverging  lines 
passing  through  Burnley  and  other  places  therein  named,  and 
terminating  at  or  near  Colne  in  the  said  county ;  and  the  last- 
mentioned  Company  were  empowered  to  demise  or  lease  the  rail- 
^y  and  works  thereby  authorised  to  the  Manchester,  Bury,  and 
Bossendale  Bailway  Company,  for  any  term  which  *might  be  [  *^^^  J 
mutually  agreed  upon ;  and  the  Manchester,  Bury,  and  Bossendale 
Bailway  Company  were  also  empowered,  if  they  should  think  fit,  to 
|)urcha8e  the  undertaking  thereby  authorised;  and  the  Company 
thereby  incorporated  were  authorised  to  sell  the  undertal^ing,  either 
before  or  after  completion,  upon  such  terms  as  should  be  mutually 
agreed  upon,  and  to  convey  the  same  to  the  Manchester,  Bury,  and 
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LANOAsiiiRifi  Kosseudale  Kaihvay  Company;  and  that  upon   such  conveyance 

sHiBB  '  being  made,  the  undertaking  should  become  and  form  part  of  the 

^^^^^^^  ^^'  undertaking  of  the  Manchester,  Bury,  and  Eossendale  Railway ; 

KA8T  an^  the  said  undertakings,  when  so  united,  should  be  called  *'  The 

liAMCABHIRB  . 

Kailwav  Co.  East  Lancashire    Railway ;  *'   and  all  the  rights,  privileges,  and 
authorities  of  the  Company  incorporated  thereby  should  thereupon 
vest  in  the  Manchester,  Bury,  and  Eossendale  Railway  Company. 
The  Manchester,  Bury,  and  Rossendale  Railway  Company  having 
become,  and  being  now  called,  the  East  Lancashire  Railway  Com- 
pany by  virtue  of  the  8  &  9  Vict.  c.  ci.,  by  indenture  of  the  4th  of 
August,  1845,  between  the  Blackburn,  Burnley,  Accrington,  andColne 
Extension  Railway  Company  and  the  East  Lancashire  Railway  Com- 
pany,  and  sealed  with  their  common  seals,  the  undertaking  and  works 
of  the  Blackburn,  Burnley,  Accrington,  and  Colne  Extension  Railway 
Company,  were  duly  conveyed  to  and  became  vested  in  the  East  Lan- 
cashire Railway  Company,  according  to  the  provisions  of  the  statute^ 
By  agreement  under  seal  of  the  19th  of  March,  1846,  between 
the  Manchester,  Bolton,  and  Bury  Canal  Navigation  and  Railway 
Company  of  the  first  part,  the  Manchester   and  Leeds  Railway 
Company  of  the  second  part,  and  the  East  Lancashire  Railway 
Company  of  the  third  part,  it  was  provided  (intei*  alia)  that  the 
agreement  of  the  22nd  of  January,  1844,  and  the  provisions  of  the 
statute  affecting  the  Bolton  Company,  should  be  confirmed  by  an 
[  •134  ]      amalgamation  Act  of  Parliament  to  be  obtained  if  possible ;  ^subject 
to  this  alteration,  that  the  East  Lancashire  Company,  in  respect 
of  their  traffic  passing  from  the  Manchester  and  Bolton  line  to  the 
Victoria  station  or  elsewhere,  should  be  liable  to  pay  to  the  Bolton 
or  amalgamated  Company,  for  the  use  of  the  Manchester  and 
Bolton  line  between  Clifton  and  Salford,  the  same  sums  only  by 
way  of  toll  as  were  set  forth  in  the  agreement  of  the  22nd  of 
January,  1844.     The  Victoria  station  here  mentioned  is  a  station 
partly  belonging  to  the  Manchester  and  Leeds  Railway  Company, 
now  called  the  Lancashire  and  Yorkshire  Railway  Company,  and 
partly  to  the  London  and  North  Western  Railway  Company,  and 
is  connected  with  the  station  of  the  Manchester  and  Bolton  Railway 
at  Salford  by  a  short  railway  branch,  of  the  length  of  1,290  yards, 
being  part  of  one  of  the  lines  of  railway  of  the  London  and  North 
Western  Railway  Company;  by  means  of  which  passengers  and 
goods  passing  on  the  Manchester  and  Bolton    Railway  may  be 
forwarded  to  the  Victoria  station,  and  from  thence  by  other  lines  of 
^way  belonging  to  the  Manchester  and  Leeds  Railway  Company; 
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and  passengers  and  goods  coming  from  such  other  lines  of  railway  Lanoashibb 

may  be  forwarded  to  and  along  the  Manchester  and  Bolton  Bailway,        bhibb 

which  became  vested  in  the  Manchester  and  Leeds  Railway  Company.  ^^^^^^^  ^<>« 

By  the  9  &  10  Vict.  c.  ccclxxviii.,  the  Manchester,  Bolton,  and  ^     Bast 

Lancabhibe 
Bury  Canal  Navigation  and  Bailway,  and  all  its  real  and  personal  kailwat  Co. 

estate  and  effects,  rights,  privileges,  powers,  and  authorities,  were 
vested  in  the  Manchester  and  Leeds  Bailway,  now  called  "  The 
Lancashire  and  Yorkshire  Bailway  Company ; "  and  it  was  thereby 
enacted,  that  the  Manchester  and  Leeds  Bailway  Company  might 
receive  the  rates,  tolls,  and  charges  therein  mentioned,  for  and  in 
respect  of  the  passing  of  passengers  and  goods  and  carriages  over 
the  Manchester  and  Bolton  Bailway,  with  a  proviso,  that  with 
respect  to  such  passing  over  that  railway  for  a  less  distance  than 
six  miles,  the  Manchester  and  Leeds  Bailway  Company  might 
demand  tolls  as  for  six  miles.  That  ^statute  likewise  confirmed  [  ^^^^  1 
the  agreements  of  the  22nd  of  January,  1844,  and  the  19th  of 
March,  1846,  unless  where  inconsistent  with  its  provisions ;  and 
enacted  that  all  the  powers,  authorities,  rights,  privileges,  provi- 
sions, directions,  matters,  and  things  applicable  to  the  Manchester, 
Bolton,  and  Bury  Canal  Navigation  and  Bailway,  and  contained  in 
any  Acts  relating  to  the  East  Lancashire  Bailway  Company,  save 
only  as  altered  by  itself,  should  be  exercised  by  and  be  applicable 
to  the  Manchester  and  Leeds  Bailway  Company;  provided  that 
nothing  contained  in  that  Act  should  prejudice,  &c.,  any  of  the 
rights,  &c.,  vested  in  the  East  Lancashire  Bailway  Company  by 
virtue  of  the  last-named  Acts  of  Parliament,  relating  to  the  use  of 
the  Manchester,  Bolton,  and  Bury  Bailway,  and  the  stations,  ware- 
houses, buildings,  and  conveniences  connected  therewith. 

By  the  7  &  8  Vict.  c.  xxxiv.,  certain  persons  were  incorporated 
by  the  name  of  "  The  Blackburn  and  Preston  Bailway  Company," 
for  the  purpose  of  making  a  railway  from  Blackburn,  iii  Lancashire, 
and  terminating  by  a  junction  with  the  North  Union  Bailway;  and 
by  the  8  &  9  Vict.  c.  ciii.,  certain  alterations  were  allowed  to  be 
made  in  that  line ;  and  by  the  9  &  10  Vict.  c.  cclxvi.,  the  Company 
were  empowered  to  make  certain  branch  railways.  By  the  9  &  10  Vict, 
c.  cccii.,  the  Blackburn  and  Preston  Bailway  Company  was  consoli- 
dated with  the  East  Lancashire  Bailway  Company ;  with  the  proviso, 
that  the  tolls,  rates,  and  charges  to  be  taken  by  the  Company  in  respect 
of  the  passage  and  conveyance  respectively  of  all  goods,  articles, 
matters,  and  things  upon  the  said  railway  and  the  Manchester  and 
Bolton  Bailway,  between  its  point  of  junction  at  Clifton  and  its 
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Lakcashibe    then  present  terminus  at  Salford,  should  be  computed  at  such  rates 
^^iBif^     as  if  the  railways  thereby  amalgamated,  and  the  Manchester  and 

Kailway  Co.  Bolton  Railway,  formed  one  line  of  railway.    By  "  The  Liverpool, 
East         Ormskirk,  and  Preston  Railway  Act,  1846,"  (9  &  10  Vict,  c-  ccclxi.). 

Railway  Co.  certain  persons  were  incorporated  by  the  name  of  "  The  Liver[KX>l, 
[  ♦J36]  *Ormskirk,  and  Preston  Railway  Company  ; "  and  were  authorised 
to  construct  certain  railways  therein  mentioned,  and  particularly 
a  certain  railway  from  a  place  near  Liverpool  to  a  place  near 
Preston,  and  to  connect  the  same  with  the  Blackburn  and  Preston 
Railway,  and  were  authorised  to  demise  or  lease  their  undertaking 
to  the  East  Lancashire  Company,  or  to  sell  and  convey  it  to  them ; 
and  it  was  accordingly  so  conveyed  by  indenture  of  the  5th  of 
October,  1846.  By  the  10  &  11  Vict.  c.  cclxxxix.,  the  East  Lanca- 
shire Railway  Company  were  empowered  to  extend  their  railway 
into  Preston. 

By  the  9  &  10  Vict.  c.  cccyc,  certain  persons  were  incorporated 
by  the  name  of  "  The  West  Riding  Union  Railways  Company,"  and 
authorised  to  make  certain  railways  communicating  with  the 
Manchester  and  Leeds  Railway,  and  to  receive  for  the  use  thereof 
certain  rates,  tolls,  and  charges  for  the  passage  of  passengers 
and  goods  over  and  upon  the  said  railways,  with  a  proviso, 
that  with  respect  to  the  passing  of  the  same  over  the  said  rail- 
ways for  a  less  distance  than  six  miles,  the  Company  might  demand 
tolls  for  six  miles ;  and  that  from  and  after  the  undertaking 
thereby  authorised  should  have  been  united  to  and  amalgamated 
with  the  Manchester  and  'Leeds  Railway  Company,  the  maximum 
rates  of  charge  for  the  conveyance  of  passengers,  &c.,  including  the 
tolls  for  the  use  of  the  said  railways,  the  locomotive  power,  and 
every  other  expense  incidental  to  such  conveyance,  except  Govern- 
ment duty,  should  be  applicable  to  the  Manchester  and  Leeds 
Railway,  and  to  all  other  railways  which  then  were  or  might 
thereafter,  by  virtue  of  any  Act  or  Acts  of  Parliament  to  be  passed 
in  that  Session,  be  or  become  united  to  or  amalgamated  with  the 
Manchester  and  Leeds  Railway  Company;  with  a  proviso  that 
nothing  in  that  Act  contained  should  authorise  the  Manchester  and 
Leeds  Railway  Company  to  charge  any  higher  rate  upon  any 
railway  then  amalgamated  with  or  united  to,  or  which  might  by 

,  [  •137  ]  virtue  *of  any  Act  or  Acts  passed  during  the  then  present  Session 
of  Parliament,  be  amalgamated  with  or  united  to  the  Manchester 
and  Leeds  Railway,  than  the  maximum  rate  allowed  by  the 
respective  Acts  severally  applicable  to  such  railway,  previous  to 
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such   amalgamation ;    and  by  the  last-mentioned  Act,  the  West  TiAKCASHiBE 
Biding  Union  Railways  Company,  thereby  incorporated,  was  thereby    ^^^hikb '^' 
united  to  and  incorporated  with  the  Manchester  and  Leeds  Railway. ^^'''^'^^^^• 
Company,  afterwards  and  now  called  **  The  Lancashire  and  Yorkshire        Bast 

TjAKCABHIRR 

Railway  Company,"  in  pursuance  of  the  10  &  11  Vict.  c.  clxiii.  Railway  Co. 

The  special  verdict  then  proceeded  to  find  that  the  Manchester, 
Bury,  and  Rossendale  Railway  Company  until  its  change  of  name, 
and  subsequently  as  the  East  Lancashire  Company,  used  so  much 
of  the  railway,  formerly  the  Manchester  and  Bolton  Railway,  as 
lies  between  the  point  of  junction  and  the  terminus  of  that  railway 
in  Salford ;  that  between  Clifton  and  Salford  there  are  two  other 
stations,  the  Pendleton  and  Windsor  Bridge ;  and  that  the  length 
of  the  railway  of  the  defendants,  from  the  commencement  at  the 
junction  at  Clifton  to  New  Hall  Hey  Bridge,  is  fourteen  miles; 
and  that  the  entire  length  of  the  defendants*  railway  is  seventy-two 
miles :  and  that  between  the  29th  April  and  the  1st  June,  1849; 
divers  steam-engines,  trucks,  carriages,  and  wagons  of  the  defen- 
dants, with  passengers,  goods,  chattels,  and  merchandise,  did  ipass 
over  that  part  of  the  railway  of  the  plaintiffs,  formerly  called  the 
Manchester  and  Bolton  Railway,  which  lies  between  Salford  and 
the  junction  at  Clifton,  to  and  from  the  usual  and  accustomed 
stations  or  stopping-places  on  the  said  railway  of  the  defendants ; 
and  that  some  of  such  steam  engines,  &c.  came  from,  and  other  part 
thereof  passed  on  to,  stations  and  places  on  that  part  of  the  railway 
of  the  defendants  which  lies  beyond  the  line  of  that  portion  of  the 
defendants'  railway  which  was  formerly  called  the  Manchester,  Bury, 
and  Rossendale  Railway;  that  such  passing  as  aforesaid  *was  by  [  *138] 
the  sufferance  and  permission  of  the  plaintiffs ;  and  that  payment 
of  the  tolls  and  duties  claimed  by  the  plaintiffs  in  this  action  was 
duly  claimed  on  their  behalf. 

Tomlimon  (J.  Henderson  with  him)(i)  argued  for  the  plaintiffs 
in  Michaelmas  Term  (Nov.  14).     *     *     * 

Hugh  Hill  for  the  defendants.     *     *     *  [  189  ] 

,    TomlivBon  replied. 

Cur,  adv.  rti/f. 

The  judgment  of  the  Court  was  now  delivered  by 
Aldersok,  B.  : 

The  questions  raised  upon  the  argument  of  the  special  verdict 
(I)  See  note  (2),  p.  860. 
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Lanoashtrb    in  this  case  were  two :  first,  as  to  the  constrnction  of  a  certain 
SHIRR        agreement  of  the  14th  November,  1848 ;  made  between  "  The  Com- 

Railway  Co.  pjj^jjy  q{  Proprietors  of  the  Manchester,  Bolton,  and  Bury  Canal 
East         Navigation  and  Eailway,"  and  "The  Bury  and  Rossendale  Rail- 

RailwayCo.  way  Company;"  and  secondly,  whether  this  agreement  extends 
beyond  the  traffic  along  the  Bury  and  Rossendale  Railway 
alone,  to  the  traffic  along  the  whole  railway  of  the  present  defen- 
dants. The  agreement  was  as  follows:  (His  Lordship  read  the 
agreement.) 
[  *no]  ^\t  l,he  time  of  this  agreement,  the  contracting  parties  *were,  as 

is  mentioned  therein,  ''  The  Manchester,  Bolton,  and  Bury  Canal 
Navigation  and  Railway  Company,"  and  **  The  Bury  and  Rossen- 
dale Railway  Company."  The  former  of  these  Companies  was 
afterwards,  by  9  &  10  Vict,  c  ccclxxviii,  incorporated  with  the 
Manchester  and  Leeds  Railway  Company,  and  ultimately  became 
**  The  Lancashire  and  Yorkshire  Railway  Company,"  the  present 
plaintiffs.  The  latter  Company  became  "  The  Manchester,  Bury, 
andKossendale  Company,"  and  was  extended  to  Blackburn,  Burnley, 
Accrington,  and  Colne,  and  then  became  "  The  East  Lancashire 
Railway  Company ; "  and  by  divers  subsequent  Acts  of  Parliament 
certain  other  railways  were  incorporated  with  it ;  viz.  the  Black- 
burn and  Preston  Railway,  and  the  Liverpool,  Ormskirk,  and 
Preston  Railway,  so  as  to  form  an  extensive  line  of  railways 
altogether. 

The  question  raised  by  the  special  verdict  is,  first,  what  is  the 
proper  rate  of  charge  for  carriages  and  passengers  traversing  the 
whole  or  any  part  of  the  space  between  the  point  of  junction  and  the 
Salford  station,  which  is  found  by  special  verdict  to  be  of  the  length 
of  four  miles,  and  no  more  ?  As  to  the  rate  of  charges  for  passing 
these  four  miles  between  Clifton  and  Salford,  Mr.  Tomlinson  for  the 
plaintiffs  contended,  that  the  plaintiffs  were  entitled  to  charge  that 
proportion  of  the  whole  amount  received  as  tolls  which  the  whole 
distance,  viz.  two  miles,  to  be  charged  for  on  this  part,  bears  to  the 
whole  distance  travelled  on  the  defendants'  line  alone.  Thus,  on  a 
journey  from  Bury  to  Salford,  ten  miles  altogether,  composed  of 
six  miles  from  Bury  to  the  junction  and  four  from  the  junction  to 
Salford,  of  which  only  two  would  be  charged  for,  they  would  be 
entitled  to  that  proportion  of  tenpence,  the  toll  for  the  whole 
journey,  which  two  bears  to  eight  miles,  the  aggregate  of  six  miles 
on  the  defendants'  and  two  on  the  plaintiffs'  railway,  or  one-fourth, 
viz.  2^rf. 
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Mr.  Tlilly  on  the  other  hand,  argued,  that  in  that  case  it  was  to  Lancabiiirb 
be  in  the  same  proportion  which  two  bears  to  ten  ;  *the  proportion        bhibe 
of  two  miles  to  the  whole  distance  travelled,  or  2iL  :  and  this  latter  ^-^11*^^^  Co. 
we  hold  to  be  the  true  construction.  Bast 

The  defendants  are  to  pay  the  plauitiffs  a  pro  rata  jiroportion  railway  Co. 
according  to  the  distance  travelled  over  each  railway,  but  the  C  *l*l  ] 
plaintiffs  are  not  to  receive  for  the  use  of  their  railway  for  a  greater 
distance  than  half  the  length  between  the  point  of  junction  and  the 
terminus,  nor  for  a  less  distance  than  two  miles.  Now,  as  it  turns 
out  that  the  whole  distance  is  four  miles,  the  limits  as  to  the 
maximum  and  minimum  charge  coincide ;  the  rate  per  mile  there- 
fore for  the  charge  is  first  to  be  settled  by  the  relative  distances 
actually  travelled  on  each ;  and  when  so  settled  a  distance  of  two 
miles  is  to  be  paid  for  at  that  rate.  This  is  the  plain  and  literal 
construction  of  the  agreement,  and  we  think  the  true  one. 

Then  we  arrive  at  the  second  question,  to  what  railway  does  the 
agreement  extend  ?  It  appears  quite  clear,  that  at  the  time  when 
the  agreement  was  made  the  question  admitted  of  no  reasonable 
doubt.  The  traffic  of  the  Manchester,  Bury,  and  Bossendale  line 
could  alone  have  been  then  contemplated,  for  there  was  no  other ; 
and  the  nature  of  the  agreement  itself  strongly  tends  to  show  that 
it  must  have  been  so  limited,  for  it  was  an  agreement  to  give 
accommodation  at  the  Salford  station  to  the  traffic  of  the  projected 
railway.  Now  that  accommodation  is  of  necessity  limited  by  the 
station  itself.  It  is  one  thing  to  accommodate  traffic  arising  on 
a  railway  of  fourteen  miles,  and  quite  another  thing  to  do  the 
same  for  a  more  extended,  and  indeed,  as  here  contended  for,  an 
indefinitely  extended,  railway.  Unless,  therefore,  we  find  an  express 
extension  of  this  agreement  to  the  traffic  of  the  present  railways, 
we  ought  not  to  hold  it  as  so  extended.  It  is  clear  to  us  that  the 
accommodation  given  must  have  been  limited,  and  unless  we  stop 
at  the  railway  existing  we  can  find  no  limit  whatever. 

Now,  looking  to  the  different  Acts  of  Parliament  whereby  *the  [  •l*^  j 
original  Manchester,  Bury,  and  Bossendale  Bailway  has  been 
extended  and  incorporated  with  others,  till  at  length  it  has  become 
the  aggregate  now  called  "  The  East  Lancashire  Bailway,"  we  do 
not  find  provisions  extending  and  at  the  same  time  limiting  this 
accommodation.  We  think  that  these  provisions  amount  to  no 
more  than  this,  that  the  agreement  has  been  made  applicable  to 
those  other  railways,  although  they  were  not  parties  who  made  the 
original  contract,  but  that,  in  its  terms,  it  remains  as  limited  as 
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before.  They  are  entitled  to  all  its  provisions  and  benefits,  quite 
as  much  as  if  they  had  been  the  original  contracting  parties  to  iL 
But  the  contract  itself  remains  as  before.  If  they  wish  the  traffic 
beginning  on  these  lines,  and  passing  over  the  original  Manchester, 
Bury,  and  Rossendale  Railway,  and  from  it  over  the  railway 
extending  from  the  point  of  junction  to  the  Salford  station,  or  over 
any  part  thereof,  to  pass  at  the  rates  pro\dded  for  by  this  agree- 
ment, they  cannot  do  so  without  a  fresh  and  additional  ^reement 
to  that  effect.  It  is  a  very  different  thing  to  say,  that  any  traffic 
coming  by  coach  or  wagon  or  on  foot  to  the  original  railway  was 
contemplated,  for  that  of  necessity  has  the  limit  arising  out  of  the 
very  nature  of  such  a  mode  of  access;  but  the  extension  of  the 
railway  itself  would,  we  think,  clearly  not  be  within  the  original 
agreement,  for  such  additional  traffic  is  really  quite  unlimited  in 
its  nature  and  extent,  and  it  is  clear  that  the  agreement  was  for  a 
limited  accommodation  only. 

The  second  question  will  therefore  be  decided  against  the  defen- 
dants; and  the  result  will  be  a  verdict  for  the  plaintiffs,  inasmuch 
as  the  money  paid  into  Court  will  not  be  sufficient,  unless  both 
questions  are  determined  in  favour  of  the  defendants.  The  amount 
we  must  leave  the  parties  themselves  to  arrange. 

Judgment  Jor  the  ylaiiiiiffs. 


1854. 
Jan,  12. 

[  9  Ex.  591  ] 


[  *592] 


IN  THE   EXCHEQUEa  CHAMBER. 


(In  Error  from  the  Court  of  Exchequer.) 
The   east   LANCASHIRE   RAILWAY    COMPANY  v. 
The  LANCASHIRE  and  YORKSHIRE  RAILWAY 
COMPANY  (1). 

(9  Ex.  591—604 ;  8.  0.  23  L.  J.  Ex.  157.) 
[See  head-note,  supruy  p.  847.] 

This  was  a  proceeding  in  error  on  the  judgment  of  the  Court  of 
Exchequer  for  the  plaintiffs,  in  the  case  of  The  *Lancashire  and 
Yorkshire  Railway  Company  v.  The  East  Lancashire  Railway 
Company  {2). 


(1)  Affii-med  in  H.  L.,  6  H.  L.  C.  792. 

(2)  Supra,  p.  847  (7  Ex.  126).  The 
special  verdict  there  set  out  was 
amended  in  this  Court,  by  inserting  an 


agreement  of  the  11th  of  January^ 
1848,  between  the  Lancashire  and 
Yorksliii-e  Railway  Company  of  the 
one  part,   and    the  East  liancashire 
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Ihujh  Hill  (J.  Henderson  with  him(i)  argued  for  the  phvintiffti        Rabt 
in  error  (the  defendants  below)  in  last  Easter  Vacation  (2)  rj^h^way  Co. 

The  only  point  now  raised  is,  whether  the  Court  below  was  ^"gHyRl*^' 
correct  in  deciding  that  the  agreement  of  the  14th  of  November,  Bailway  Co. 
1848,  was  not  affected  by  the  subsequent  statutes.  It  is  submitted 
that  those  statutes  have  extended  the  plaintiffs'  right  under  that 
agreement  to  all  traffic  which  passes  over  their  original  line  from  or 
to  Manchester,  whether  its  transit  commences  or  ends  in  any  part 
of  that  line,  or  whether  it  comes  from  or  goes  to  any  station  ujkju 
any  part  of  the  new  and  extension  lines.     *     *     * 

Atherton,  for  the  defendants :  [  595  ] 

The  plaintiffs'  use  of  the  defendants'  line  at  the  stipulated  rate 
of  toll  is  limited  to  traffic  beginning  upon  some  part  of  the  original 
line  of  the  Manchester,  Bury,  and  Rossendale  Railway  Company, 
on  its  way  to  Manchester,  and  ending  on  some  part  of  it  on  its  way 
from  Manchester.  The  question  is  of  one  of  construction,  and 
depends  on  the  terms  of  the  contract  between  the  parties.  *  * 
Although  the  East  Lancashire  Railway  Company  are  entitled  to  f  ^^^  ^ 
use  the  defendants'  line,  they  can  have  no  rights  other  than  those 
which  the  Manchester,  Bury,  and  Rossendale  Railway  Company 
possessed.  The  statutes  have  not  extended  the  original  contract ; 
their  only  effect  is  to  give  the  East  Lancashire  Railway  Company 
the  benefit  of  it.  In  I'espect  of  traffic  to  which  the  contract  does 
not  apply,  that  Company  is  in  the  same  situation  as  any  other 
person.    *     *    * 

//a^/t  H«7/ replied.  ["97] 

Car,  adc.  vulL 

The  judgment  of  the  Court  was  delivered  in  last  Hilary  Term 
(January  12)  by 

llailway  Company  of  the  other  part;  iiig,  the  East  Lancosliire  Bailway  Com- 

wheroby,  after  reciting  the  agreements  pany  was  to  be  allowed  to  build  a 

of  tlie  2'2nd  of  Januarys  1844,  and  19th  station  for  themselves,  on  land  to  be 

of  March,  184G,  the  East  Lancashire  leased  to  them  by  the  defendants. 

Eailway  Company  agreed  to  advance  (1)  In  the  report  of  the  case  in  the 

10,000/.  for  providing  additional  ac-  Court  below,   J.   IleudcrsoH    is  erro- 

commodation  for  their  traffic  at  the  neously  stated  to  have  been  on  the 

Salford  station  ;  and  it  was  (amongst  other  side. 

other  things)  agreed   that  places  for  (2)  Before  Lord  Campbell,  Ch.  J., 

such  additional  accommodation  should  Coleridge,    J.,   Wightman,    J.,  Wil- 

bc  forthwith  settled  by  two  persons  liani.s,  J.,  and  Crompton,  J. 
named ;  and,  in  cose  of  their  disagree- 
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East         Coleuidge,  J.  : 

liANOASHIBE 

lUiLWAY  Co.       This  WHS  a  writ  of  error  from  the  Court  of  Exchequer.     lu  that 

Lancashire    Court,  in   the  argument  and  judgment  on  a  special  verdict,  two 

^^BHnl^'^*    points  were  discussed  and  determined  ;  uix)n  one  the  decision  was 

Railway  Co.  foj.  Wiq  plaintiffs  in  error,  and  upon  that  no  question  was  made  in 

the  argument  hefore  us,  nor  is  it  necessary  for  us  to  say  more  than 

that  we  concur  in  the  judgment  of  the  Court  below.     Upon  the 

other  point  judgment  passed  for  the  now  defendants,  who  were  the 

plaintiifs  below ;  and  money  having  been  paid  into  Court  by  the 

now  plaintiffs,  which  accoixling  to  that  decision  was  insufficient,  the 

result  of  the  cause  was  against  them,  and  they  now  question  that 

decision  as  erroneous. 

The  plaintiffs  in  error  were  originally  incorporated  as  the 
Manchester,  Bury,  and  Bossendale  Eailway  Company,  and  the 
defendants  as  the  Manchester  and  Leeds  Railway  Company. 
Prior  to  the  incorporation  of  the  former,  and  with  a  view  to  it,  an 
agreement  was  entered  into,  subsequently  confirmed  by  a  deed  and 
Act  of  Parliament,  on  the  construction  of  some  parts  of  which  the 
question  now  to  be  considered  turns. 

That  agreement  was  in  the  following  terms  (i).  (His  Lordship 
read  the  agreement.)  Subsequently  to  this  agreement,  and  to  the 
passing  of  the  Act  by  which  the  plaintiffs  were  incorporated  by  the 
name  of  the  Manchester,  Bury,  and  Bossendale  Railway  Company, 
[  ♦598  ]  and  by  which  the  provisions  *of  the  agreement  were  confirmed, 
another  Railway  Company  was  incori)orated,  the  object  of  which 
undertaking  was  in  effect  to  extend  the  plaintiffs'  line  from  Bury  to 
Accrington,  and  thence  by  two  diverging  lines  to  Blackburn  and 
Colne.  This  undertaking  the  plaintiffs  were  to  be  at  liberty  to 
purchase,  and  to  become  the  East  Lancashire  Railway  Company; 
and  in  August,  1845,  they  did  so.  Subsequently,  by  the  9  &  10 
Vict.  c.  cccii.,  another  Company,  the  Blackburn  and  Preston 
Railway  Company,  w^as  consolidated  with  the  plaintiffs. 

These  extensions  of  the  plaintiffs'  lines,  and  consequent  increase 
of  the  traffic  which  they  bring  upon  the  portion  of  the  defendants' 
line  spoken  of  in  the  agreement,  and  the  greater  use  which  they 
make  of  the  defendants'  stations,  with  the  greater  accommodation 
they  require  for  its  reception  and  disposal,  give  rise  to  the  question 
we  are  now  to  decide.  The  defendants  contend  that  the  agreement 
limits  the  plaintiffs'  use  of  their  line  and  stations,  upon  the  terms 
there  stipulated,  to  tlie  traffic  beginning  on  some  part  of  the 
(1)  Seo  ««j>ra,  p.  SoO  (7  Ex,  129.) 
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original  liae  of  the  Manchester,  Bury,  and  Rossendale   Railway        east 
Company  in  its  way  to  Manchester,  and  ending  on  some  part  of  it  RAiLWi^'co, 
in  its  way  from  Manchester.     The  plaintiffs  insist,  that  their  right  *•• 

extends  to  all  traffic  which  passes  over  their  original  line  from  or  to    and  York- 
Manchester,  whether  its  transit  commences  or  ends  in  any  part  of  kailway  Co. 
that  line,  or  whether  it  comes  from  or  goes  to  any  station  upon  any 
part  of  the  new  and  extension  lines.     The  Court  below  were  of 
opinion  with  the  defendants,  and  we  have  come,  upon  consideration, 
to  the  opposite  conclusion. 

The  agreement  applies  to  a  certain  portion  of  the  defendants'  line 
commencing  at  Clifton  and  ending  in  Salford ;  any  railway  which 
could  be  joined  on  to  it,  or  be  allowed  to  use  it,  would  thereby  be 
furnished  with  an  entrance  into  and  an  exit  from  Manchester.  To 
the  plaintiffs,  who  at  the  date  of  the  agreement  were  seeking  for  *an  [  •599  ] 
incorporation,  such  entrance  and  exit  were  indispensable.  Either 
Ihey  must  procure  them  separately  for  themselves  at  a  vast  expense, 
and  we  know  not  with  what  difficulty,  or  they  might  procure 
permission  to  use  the  way  already  prepared,  that,  namely,  of  the 
defendants.  This  was  the  object  which  the  plaintiffs  had  in  view  in 
entering  into  the  agreement.  On  the  other  hand,  to  the  defendants 
it  must,  of  course,  have  been  very  desirable  to  secure  for  themselves 
on  fair  terms  the  increased  traffic  which  the  new  undertaking 
might  be  expected  to  bring  on  so  much  of  their  line,  and  also 
to  prevent  the  formation  of  any  new  and  rival  entrance  into 
Manchester,  and  to  preserve  their  monopoly  of  the  traffic  arising 
in  its  immediate  neighbourhood  on  that  side. 

These  considerations  were  the  natural  basis  of  the  arrangement 
between  the  contracting  parties ;  in  terms,  of  course,  the  Manchester, 
Bury,  and  Eossendale  Company  would  only  be  spoken  of ;  for  the 
existence  of  the  plaintiffs  only  by  that  name,  and  as  that  Company, 
was  then  in  direct  contemplation.  But  the  clear  intention  was  to 
provide  for  the  transit,  upon  the  stipulated  terms  of  payment, 
of  all  the  traffic  which  should  be  passing  to  or  from  any  part 
of  the  plaintiffs'  line,  wherever  that  traffic  should  come  from, 
however  it  might  be  supplied,  or  wherever  it  might  be  going  to. 
Anything  short  of  this  would  have  defeated  the  manifest  purpose  of 
both  parties,  which  was,  to  render  a  new  entrance  unnecessary. 
Canals,  therefore,  coaches,  carriages,  or  waggons  might  feed  the 
new  railway  with  goods,  cattle,  or  passengers.  These  might  come 
from  all  or  any  parts  of  the  country  through  which  the  extension 
lines  are  now  made,  or  goods  or  passengers  might  be  in  their 
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East  way  to  any  parts :  to  whatever  extent  this  might  grow,  whatever 
RiiLWAYCo.  means  might  he  resorted  to  to  increase  the  business  on  the 
l/AwcABHiRB  plaintiflfs'  line.  Ail  this  would  be  within  the  terms,  as  it  was 
AND  YoBK-  clearly  within  the  spirit  of  the  agreement,  because  it  would  be 
Railway  Co.  traffic  using  the  plaintiffs'  ♦line.  The  only  thing  to  be  guarded 
L  '600  ]  against  by  the  defendants  was  the  plaintiffs'  passing  goods  or 
passengers  on  the  specified  portion  of  their  line  at  the  lower  rates, 
which  had  not  bond  fide  passed  or  were  not  about  to  pass  on  their 
own  line ;  this  would  have  been  a  rival  use  of  the  line,  defeating 
the  very  object  which  the  defendants  had  in  view  in  entering  into 
the  agreement,  a  mere  loss  to  them  to  the  indirect  profit  of  the 
plaintiffs.  But  so  long  as  the  traffic,  which  took  advantage  of  the 
terms  stipulated  by  the  agreement,  was  such  as  had  previously 
passed  or  was  about  to  pass  on  all  or  any  part  of  the  plaintiffs' 
line,  the  danger  of  this  was  avoided.  The  agreement,  therefore,  is 
confined  to  traffic  using  the  line  or  some  portion  of  it,  and  the 
object  is  specially  provided  for  by  the  7  &  8  Vict.  c.  Ix.  ss.  252,  253,  the 
Statute  which  confirms  and  carries  out  the  agreement.  If  then, 
instead  of  being  fed  by  canals,  coaches,  or  any  other  such  mode, 
new  lines  of  railway  should  be  made  at  any  time,  and  the  traffic 
should  be  brought  by  these  to  the  terminus,  or  to  any  station  along 
the  plaintiffs'  line,  how  could  such  traffic,  after  passing  along  that 
line  to  the  Clifton  junction,  be  prevented  from  passing  along  the 
defendants'  upon  the  terms  of  the  agreement.  To  say  thai  it 
should  not  pass  would  be  to  impose  a  limitation  on  the  agreement, 
not  only  not  expressed  nor  within  its  spirit,  but  in  itself  most 
unreasonable,  the  limitation,  namely,  that  the  plaintiffs'  line  must 
continue  to  be  fed  only  by  the  means  of  conveyance  in  use  at  the 
time  when  the  agreement  was  made.  Indeed,  to  be  consistent, 
such  a  limitation  must  forbid  even  the  formation  of  new  roads 
to  the  line,  anything,  in  short,  the  effect  of  which  would  be  to 
increase  the  traffic  upon  the  plaintiffs'  line ;  unless  it  be  said  that 
the  only  thing  which  the  plaintiffs  might  not  do  was  to  increase 
their  traffic  by  permitting  the  junction  of  new  railways  with  their 
own.  If  it  be  admitted  to  be  unreasonable  to  suppose  that  the 
[■  *60i  ]  plaintiffs  could  be  intended  to  be  restrained  *from  permitting  such 
a  junction,  but  that  still  the  traffic  which  should  be  supplied  by  the 
new  feeder  should  not  claim  the  benefit  of  the  agreement,  another 
consequence,  scarcely  less  unreasonable,  must  be  supposed  to  have 
been  in  contemplation;  for  the  limitation  so  contended  for  must 
have  this  effect,  that,  as  the  traffic  which  before  came  on  the 
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plaintiffs'  line  from  coaches,  waggons,  &c.,  would  certainly,  for  the        eart 
most  part,  cease  to  come  in  that  way,  and  would  be  brought  by  the  rmlway^Co. 
new  railways,  the  plaintiffs  would  be  deprived  of  nearly  all  benefit  l^ucIshire 
of  the  agreement.    But  if  such  a  limitation  could  not  be  applied  in    and  York- 
the  case  of  new  railway  lines  formed  by  independent  Companies,  railway  Co. 
and  merely  terminating  in  a  junction  with  the  plaintiffs'  line,  why 
should  it  be  at  all  the  more  if  these  same  lines  should  become 
amalgamated  with  the  plaintiffs'  undertaking.    That  single  difference 
would  be  wholly  unimportant  to  the  defendants,  the  traffic  would 
still  pass  over  the  original  line,  and  fulfil  all  the  terms  of  the 
agreement. 

Two  reasons  are  assigned  for  the  judgment  of  the  Court  below  : 
the  first,  that,  when  the  agreement  was  made,  the  traffic  of  the 
plaintiffs'  original  line  could  alone  have  been  contemplated  and  no 
other,  for  there  was  no  other  ;  and  in  one  sense  this  is  true.  The 
only  traffic  contemplated  was  certainly  that  which  should  have 
passed,  or  be  about  to  pass,  over  that  line  or  some  part  of  it,  and 
which  might,  therefore,  be  called  the  traffic  of  the  line ;  but  it  is 
not  true  if,  thereby,  traffic  supplied  from  any  particular  area  be 
intended.  The  traffic  of  a  line  does  not  properly  mean  traffic 
limited  to  arise  from  the  country  within  a  certain  distance  right 
and  left  along  its  length,  as  the  judgment  seems  to  suppose,  when 
it  speaks  of  traffic  arising  on  a  railway  of  fourteen  miles  as  compared 
with  that  on  a  railway  indefinitely  extended.  However  the  feeders 
of  the  line  be  multiplied,  and  however  much,  in  consequence,  the 
traffic  may  be  increased,  which  are  matters,  in  the  neighbourhood 
of  great  centres  of  commerce  or  manufactures,  to  *a  great  extent  [  *602  ] 
independent  of  length  of  line,  still  the  traffic  which  passes  on  it  is 
traffic  of  the  line.  In  this  case  there  is  nothing  to  show,  that  any 
such  limit  as  this  argument  supposes  was  ever  in  the  contemplation 
of  the  parties  to  the  agreement. 

The  other  argument,  on  which  the  judgment  is  rested,  is  the 
necessary  limitation  imposed  by  the  limited  power  of  accommo- 
dating the  traffic  at  the  Salford  station.  Now  we  think  this  is  met 
by  the  agreement  itself,  explained  by  arrangements  subsequently 
made  in  pursuance  of  it.  By  the  second  clause  of  the  agreement, 
the  plaintiffs  *'  are  to  have  the  use  of  the  defendants'  station  at 
Salford,  but  not  to  impede  the  defendants'  traffic,  and  they  are  to 
pay  such  charge  for  such  requisite  additional  accommodation  to  the 
same,  arising  from  their  traffic,  as  any  three  indifferent  persons,  to 
whom  it  shall  be  referred  in  the  usual  way,  shall  determine."    The 
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defendants,  therefore,  protect  themselves  from  being  incommoded, 
and  they  provide  for  the  charge  of  such  increased  accommodation 
as  may  be  rendered  necessary,  to  an  indefinite  extent. 

But  it  does  not  stand  on  this  alone,  for  it  appears  by  the  special 
verdict  that,  at  a  later  period,  when  the  plaintiffs,  by  amalgamation 
with  other  lines,  had  become  the  East  Lancashire  Railway,  and 
when  the  defendants  were  about  to  amalgamate  with  a  new  line, 
which  it  was  desirable  for  them  that  the  plaintiffs  should  not 
oppose,  new  arrangements  were  come  to,  which  embodied  the  old 
agreements,  with  some  alterations,  and,  among  others,  gave  the 
plaintiffs  right  to  pass  with  their  traffic  on  to  a  new  station,  called 
the  Victoria  station.  The  traffic  is  then  spoken  of  as  the  East 
Lancashire  traffic,  and  it  would  be  forcing  language  to  limit  that 
expression  to  the  traffic  originally  spoken  of  as  that  of  the  Bury 
and  Bossendale  Company,  if  these  words  are  to  bear  the  meaning 
contended  for  by  the  defendants. 

But  it  was  then  stipulated,  that  places  for  the  accommodation 
*of  the  plaintiffs'  traffic  at  the  Salford  station  should  be  forthwith 
settled  by  two  persons  named,  and  in  case  of  their  disagreeing  the 
plaintiffs  were  to  be  allowed  to  build  for  themselves  on  land  to  be 
leased  to  them  by  the  defendants  ;  while,  therefore,  the  defendants 
protected  themselves  from  being  incommoded  in  their  own  traffic 
by  the  plaintiffs'  use  of  their  stations,  it  is  clear  that,  in  the 
beginning  and  since,  they  have  contemplated  an  indefinite  increase 
of  accommodation,  at  the  expense  of  the  plaintiffs. 

In  the  argument,  reliance  was  placed  by  the  counsel  for  the 
defendants  on  the  provision  in  the  original  agreement,  which  is 
substantially  confirmed  and  secured  by  penalties  in  the  Act  of 
Parliament  for  regulating  the  rates  of  payment  to  be  made  by  the 
plaintiffs  for  the  use  of  the  defendants'  line.  But  this  appears  to 
us  to  create  no  difficulty  in  the  way  of  the  plaintiffs,  a  pro  rata 
proportion  is  to  be  ascertained  by  the  terms  of  the  agreement, 
according  to  the  distance  passed  over  the  two  lines  respectively ; 
here  the  words  *'  the  two  lines  *'  can  only  mean  the  original  lines 
specified  in  the  agreement,  these  will  remain  always  the  same, 
whatever  new  lines,  by  way  of  extension  or  branch,  may  be  added 
to  either.  These  are  but  feeders,  either  they  bring  the  old  traffic 
by  new  modes  of  conveyance,  or  they  bring  more,  but  in  neither 
case  does  there  seem  any  necessity  for  altering  the  proportions 
originally  agreed  on.  Looking,  therefore,  to  the  language  of  the 
agreement  itself,  to  the  unquestionable  objects  of  the  parties  in 
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framing  it,  and  to  the  consequences  of  the  constructions  respectively  east 

contended  for,  we  are  of  opinion  that  that  on  which  the  plaintiffs  iuilwat  Co. 

in  error  rely  is  the  true  one ;  and  consequently,  that  the  judgment  Lancashire 

of  the  Court  below  must  be  reversed.  ^^  Yobk- 

Judgment  reversed.  railway  Co. 


CEO  WE  V.   CLAY(l).  "w. 

(9  Ex.  604—609 ;  S.  C.  23  L.  J.  Ex.  150;  18  Jur.  654 ;  23  L.  T.  0.  S.  38.)  

The  loss  of  a  negotiable  bill,  given  on  account  of  a  debt,  is  an  answer  to  "^ 

an  action  for  the  debt  as  well  as  to  one  on  the  bill. 

Declaration  for  goods  sold  and  delivered,  and  for  money  due  to  the 
plaintiff  on  a  bill  of  exchange,  drawn  by  him  on  and  accepted  by  the 
defendant.  Plea,  that  before  action  the  plaintiff  drew  on  the  defendant  a 
bill  of  exchange  for  the  amount,  payable  to  the  plaintiff *»  order  five  months 
after  date,  which  the  defendant  accepted  and  delivered  to  the  plaintiff  for 
and  on  account  of  the  said  sum ;  and  the  plaintiff  afterwards  lost  the  bill 
out  of  his  possession,  and  from  thence  hitherto  the  same  has  remained  so 
lost ;  and  the  plaintiff  has  been  unable  to  produce  it,  and  ceased  to  have 
any  power  or  control  over  it,  and  the  defendant  has  never  since  the  said 
loss  found  such  bill  nor  known  where  it  was  to  be  found,  nor  had  any 
power  or  control  over  it :  Held,  in  the  Exchequer  Chamber  (reversing  the 
judgment  of  the  Court  of  Exchequer),  that  the  plea  was  good  on  general 
demurrer,  although  it  did  not  allege  that  the  bill  was  overdue ;  for  to 
entitle  the  plaintiff  to  sue  he  ought  to  be  the  holder  of  the  bill  and  the  bill 
ought  to  be  due ;  and  consequently  the  defendant  might  rely  on  his  defect 
of  title  in  either  of  these  respects,  leaving  the  other  uimoticed. 

Erbor  on  the  judgment  of  the  Court  of  Exchequer,  in  the  case 
of  Clay  V.  Crowe  (2). 

[The  declaration  stated,  that  the  plaintiff  sues  the  defendant  for 
money  payable  by  the  defendant  to  the  plaintiff  for  goods  bargained, 
sold,  and  delivered  by  the  plaintiff  to  the  defendant ;  and  for  that 
the  plaintiff,  on  the  1st  day  of  April,  in  the  year  1852,  by  his  bill 
of  exchange  now  overdue,  directed  to  the  defendant,  required  the 
defendant  to  pay  to  the  plaintiff's  order,  28/.  8«.,  two  months  after 
date ;  and  the  defendant  accepted  the  said  bill,  but  did  not  pay  the 
same. 

The  defendant  pleaded,  secondly :  ''As  to  42Z.  5«.  2d,y  parcel,  &c., 
the  defendant  says  that,  before  action,  the  plaintiff,  by  his  bill  of 
exchange,  directed  to  the  defendant,  required  the  defendant  to  pay 
to  the  plaintiff's  order  42Z.  5«.  2d.  five  months  after  date ;  and  the 
defendant  accepted  and  delivered  to  the  plaintiff,  who  took  and 
received,  such  bill  for  and  on  account  of  the  said  sum  of  42/.  5«.  2d. 

(1)  See  ss.  69  and  70  of  the  Bills  of  not  stated  in  the  report  in  9  Ex.,  and 
Exchange  Act,  1882. — J.  G.  P.  the  statement  in  this  report  is  from 

(2)  8  Ex.  295.     The  pleadings  are      8  Ex.  295— 298.— J.  G.  P. 

55—2 
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Crowe       parcel,  &c. ;  and  the  plaintiff  afterwards  lost  sach  bill  oat  of  his 
ClIt.    *   possession,  and  from  thence  hitherto  the  same  has  remained  so 
lost,  and  the  plaintiff  has  been  unable  to  produce  it,  and  ceased  to 
have  any  power  or  control  over  it,  and  the  defendant  has  never, 
since  such  loss,  found  such  bill,  nor  known  where  it  was  to  be 
found,  nor  had  any  power  or  control  over  it. 
General  demurrer  and  joinder. 
The  Court  of  Exchequer  gave  judgment  for  the  plaintiff.] 

Dowdeswell  argued  for  the  plaintiff  in  error  (the  defendant 
below)  in  last  Trinity  vacation  (i)  (June  17) : 

The  plea  affords  a  good  defence  to  the  action.  The  judgment  of 
the  Court  of  Exchequer  proceeded  on  the  ground  that  the  plea  did 
not  show  that  the  bill  had  arrived  at  maturity,  and,  assuming  that 
it  was  still  running,  its  loss  was  no  answer  to  the  plaintiff's  claim. 
But  irrespective  of  the  allegation  of  the  loss  of  the  bill,  the  plea 
discloses  a  sufficient  prima  facie  defence,  for  it  states  that  the  biU 
was  given  ''for  and  on  account  of"  the  debt.  According  to  the 
authority  of  Kearslake  v.  Morgan  (2),  which  has  been  followed  by 
Belshatv  v.  Bush  (8),  and  Ford  v.  Beech  (4),  a  negotiable  bill  or  note 
given  "  for  and  on  account "  of  a  simple  contract  debt,  suspends  the 
remedy  for  its  recovery  until  the  security  has  become  due.  Con- 
ceding, therefore,  that  the  Court  of  Exchequer  was  right  in 
assuming  that  the  bill  was  still  running,  there  is  enough  on  the 
face  of  this  plea  to  bar  the  action.  If,  however,  it  is  to  be  taken 
[  •eos  ]  *that  the  bill  had  arrived  at  maturity,  then,  according  to  the 
judgment  of  that  Court,  its  loss  is  a  good  answer. 

Atherton,  for  the  defendant  in  error  (the  plaintiff  below) : 

If  the  defendant  below  intends  to  rely  solely  on  the  fact  that  a 
negotiable  bill  was  given  for  and  on  account  of  the  debt  sought  to 
be  recovered,  the  plea  should  have  contained  an  averment,  either 
that  the  bill  was  indorsed  to  a  third  person,  or  that  it  had  not 
arrived  at  maturity  at  the  time  of  action  brought :  Price  v.  Price  (s). 
However,  that  ground  of  defence  (which  was  not  adverted  to  in  the 
Court  below)  is  not  now  available,  because  it  is  consistent  with 
every  allegation  in  the  plea  that  the  bill  had  arrived  at  maturity. 

(!)  Before  Coleridge,  J.,  Maule,  J.,  (3)  87  E.  E.  639  (11  C.  B.  191), 

Cresswell,  J.,  Wightman,  J.,  Williams,  (4)  75  E.  B.  651  (11  a  B.  873). 

J.,  Talfourd,  J.,  and  Crompton,  J.  (5)  73  E.  R  476  (16  M.  &  W.  232). 

(2)  5  T.  E.  513. 
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Therefore,  if  the  statement  as  to  the  loss  of  the  bill  be  struck  out       cbowe 

of  the  plea,  it  will  afford  no  answer  whatever  to  the  action.    Then        clay. 

what  is  the  effect  of  the  plea,  if  considered  as   setting  up  the 

defence  of  a  lost  bill  ?     Assuming,  as  the  plaintiff  is  entitled  to  do 

upon  these  pleadings,  that  at  the  time  of  the  loss  the  bill  had  not 

arrived  at  maturity,  and  was  unindorsed,  no  stranger  could  enforce 

payment  of  it.     In  Hansard  v.  Robinson  (i)  the  bill  was  indorsed 

in  blank,  and  was  overdue  at  the  time  of  its  loss,  and  the  judgment 

in  that  case  proceeds  in  a  great  measure  on  the  hardship  of  casting 

on  the  acceptor  the  burthen  of  proving  the  loss,  and  that  the 

holder  obtained  the  bill  after  it  became  due.     That  does  not  apply 

here.     To  bring  the  case  within  the  principle  of  that  decision,  the 

plea  should  have  contained  an  averment  that  the  bill  was  indorsed. 

Wain  V.  Bailey  (2)  is  an  express  authority  that  the  maker  of  a  note 

not  negotiable  cannot  refuse  to  pay  the  amount  when  due,  on  the 

ground  that  the  payee  has  not  got  it  in  his  possession  or  power,  and 

cannot  produce  it  for  the  purpose  of  delivering  it  up  to  the  maker 

on  payment.     And  in  Rolt  v.  Watson  (3)  it  was  *held  no  answer  to       [  *^06  ] 

an  action  for  goods  sold,  that  the  defendant  had  accepted  a  bill  for 

the  amount  which  the  plaintiff  lost,  he  never  having  indorsed  it. 

In  this  case  it  must  be  presumed  that  the  bill  was  unindorsed, 

there  being  no  allegation  to  the  contrary.     Price  v.  Pjice  (4)  shows 

that  the  fact  of  indorsement  ought  to  come  from  the  defendant. 

Dowdestvell,  in  reply : 

In  either  view  the  plea  is  a  good  primd  facie  answer  to  the 
action. 

(WiGHTMAx,  J. :  It  is  consistent  with  every  allegation  in  it,  that 
the  bill  was  unindorsed.  Then,  according  to  Ramujs  v.  Crowe  (5), 
a  person  who  has  lost  a  negotiable  bill  cannot,  by  the  law  merchant, 
compel  payment  of  it,  even  though  it  is  unindorsed.) 

A  remedy  is  provided  by  the  9  &  10  Will.  III.  c.  17,  s.  8,  under 
which,  upon  a  satisfactory  indemnity  being  tendered,  payment  may 
be  enforced  in  a  court  of  equity:  Ex  parte  Greenway  (6),  Byles  on 
Bills,  p.  802,  6th  edit.  Alexander  v.  Strong  (7)  also  shows  that  an 
acceptor  has  a  right  to  have  the  bill  delivered  up  on  payment.     As 

(1)  31  E.  R.  166  (7  B.  &  C.  90).  (5)  74  R.  R.  628  (1  Ex.  167). 

(2)  50  R.  R.  514  (10  Ad.  &  El.  616).  (6)  6  Ves.  812. 

(3)  29  R.  R.  563  (4  Ring.  273).  (7)  9  M.  &  W.  733. 

(4)  73  R.  R.  476  (16  M.  &  W.  232). 


870  1854.    EX.  CH.    9  EX.  606—607.  [b.b. 

Crowe  a  general  principle  of  law,  a  person  intrusted  with  an  instrument 
Cljly,  is  bound  to  take  due  care  of  it:  Davidson  v.  Cooper (i),  Pigot's 
case  (2) ;  and  it  would  be  unreasonable  to  hold  that  an  innocent 
party  should  bear  the  loss  arising  from  the  negligence  of  another. 
In  Woodfi/i'd  V.  Whitelty  (s),  Pabkb,  J.,  ruled,  that  a  debt  for  which 
a  bill  had  been  given  and  lost  could  not  be  recovered.  Champion 
V.  Teii-y  (4)  is  also  an  authority  that  a  defence  of  this  kind  is 
available  either  in  an  action  on  the  bill  or  on  the  original  con- 
sideration. Roll  V.  Watson  (5)  is  at  variance  with  Cliampion  v. 
Tetry,    and   must  be    considered   as   overruled    by   Hansard  v. 

liobinson  (6), 

Cur.  adv.  vulL 

[  607  ]  The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. : 

In  this  case  the  declaration  is  for  goods  sold  and  delivered,  and 
for  money  due  to  the  plaintiff  on  a  bill  of  exchange  drawn  by  him 
on  and  accepted  by  the  defendant.  The  plea,  as  to  the  sum  of 
42/.  5s.  2d.,  part  of  the  demand,  is,  that  before  action  the  plaintiff 
drew  on  the  defendant  a  bill  of  exchange  for  the  amount,  payable 
to  the  plaintiff's  order  five  months  after  date,  which  the  defendant 
accepted  and  delivered  to  the  plaintiff  for  and  on  account  of  the 
said  sum,  and  the  plaintiff  afterwards  lost  the  bill  out  of  his 
possession,  and  from  thence  hitherto  the  same  has  remained  so 
lost,  and  the  plaintiff  has  been  unable  to  produce  it,  and  ceased  to 
have  any  power  or  control  over  it,  and  the  defendant  has  never 
since  such  loss  found  such  bill,  nor  known  where  it  was  to  be 
found,  nor  had  any  power  or  control  over  it.  To  this  plea  there 
was  a  general  demurrer,  on  which  the  Court  of  Exchequer  gave 
judgment  for  the  plaintiff. 

It  is  well  established  that,  in  an  action  on  a  negotiable  bill  of 
exchange,  the  plaintiff  must  be  the  holder  at  the  time  he  sues 
upon  it,  and,  if  he  has  lost  it,  cannot  maintain  an  action  upon  it. 
In  the  case  of  Hansard  v.  liobinson  (6)  the  Court  of  Queen's  Bench, 
in  giving  judgment,  points  out  the  inconvenience  and  injustice 
which  would  arise  if  the  plaintiff  in  such  a  case  could  recover,  and 
throw  on  the  defendant  the  consequences  of  the  plaintiff's  negligence, 
and  shows  that  the  proper  remedy  of  the  loser  of  the  bill  is  in 

(1)  67  R.  E.  638  (13  M.  &  W.  343).     (4)  3  Brod.  &  B.  295. 

(2)  1 1  Co.  Eep.  27.  (5)  29  B.  R  563  (4  Bing.  273). 

(3)  Moo.  &  M.  517.  (6)  31  B.  R.  166  (7  B.  &  C.  90), 
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equity,  where  be  might  call  on  the  party  liable  on  the  bill,  on  due       Crowe 
indemnity,  to  give  him  another  bill  or  pay  him  the  amount.    In        glat. 
the  case  of  Ramuz  v.  Croive  (i)  this  law  was  extended  to  the  case 
of  a  bill  payable  to  the  drawer*s  order,  though  not  indorsed  at  the 
time  of  the  loss,  as  the  bill  had  been  in  the  case  of  Hnntard  v. 
Robinson ;    *and  this  case  seems  well  decided,  the  right  to  have       C  *^^®  J 
the  bill  on  payment,  and  the  possible  inconvenience  and  embarrass- 
ment of  the  defendant  in  being  called  on  to  pay  the  lost  bill,  being 
of  the  same  kind  in  the  two  cases. 

The  present  case  is  not  one  of  an  action  on  a  lost  bill,  but  on 
the  demand  on  account  of  which  the  bill  was  given.  A  bill  given 
**  for  and  on  account "  of  money  due  on  simple  contract  operates 
as  a  conditional  payment,  which  may  be  defeated  at  the  option  of 
the  creditor,  if  the  bill  is  unpaid  at  maturity  in  his  hands;  in 
which  case  he  may  rescind  the  transaction  of  payment  and  sue  on 
the  original  demand :  Qriffiths  v.  Owen  (2),  James  v.  Williams  (s). 
If  the  bill  be  lost,  the  condition  on  which  the  payment  may  be 
defeated  does  not  arise :  Belshaio  v.  Bush  (4) ;  and  the  defendant, 
if  compelled  to  pay  the  original  debt,  would  be  subject  to  incon- 
venience of  the  like  kind  as  if  compelled  to  pay  the  bill.  Accord- 
ingly, it  was  held  at  Nisi  Prius  in  Woodford  v.  Whiteley  (5),  that  a 
debt  paid  by  a  lost  bill  could  not  be  recovered,  and  the  like  law 
was  assumed  in  the  cases  of  Mercer  v.  Cheese  (6)  and  Price  v. 
Price  (7).  It  appears,  therefore,  that  the  loss  of  a  negotiable  bill 
given  on  account  of  a  debt  is  an  answer  to  an  action  for  the  debt, 
as  well  as  to  one  on  the  bill. 

It  was  objected  to  the  plea  in  the  present  case,  that  it  did  not 
show  that  the  bill  was  overdue,  and  that  the  loss  of  a  bill  not  due 
was  immaterial ;  but  the  loss  here  is  shown  to  be  subsisting  at 
the  time  the  action  is  brought.  To  entitle  the  plaintiff  to  sue,  he 
ought  to  be  the  holder  of  the  bill,  ana  the  bill  ought  to  be  due ; 
and  there  seems  no  reason  why  the  defendant  may  not  rely 
on  a  defect  of  the  plaintiff's  title  in  either  of  these  respects, 
leaving  the  other  unnoticed.  It  may  well  be,  that  a  person  who 
has  given  a  bill  on  account  of  a  debt,  may  be  able  and  willing 
to  *pay  the  debt  if  he  can  withdraw  his  bill  from  circulation,  [  *609  ] 
and  may  object  to  pay  only  on  the  ground  that  the  bill  is  not 

(1)  74  R  R  628  (1  Ex.  167).  201). 

(2)  67  R.  E.  610  (13  M.  &  W.  58).  (5)  Moo.  &  M.  517. 

(3)  13  M.  &  W.  828.  (6)  4  Man.  &  G.  801. 

(4)  87  E.  E.  639,  647  (11  C.  B.  191,  (7)  73  E.  E.  476  (16  M.  &  W.  232). 
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Crowb       forthcoming,  without  objecting  to  its  not  being  due.     The  present 

Clat.        plea  is  therefore  a  sufficient  bar  to  the  action.    It  discloses  a  state 

of  facts  inconsistent  with  the  plaintiff's  right  of  action  ;  it  therefore 

shows  a  defence  in  substance,  and  is  consequently  good  on  general 

demurrer.     The  judgment  of  the  Court  of  Exchequer  must  therefore 

be  reversed. 

Judgment  reversed. 


18^3.  M'KINNON   V,   PENSON(l). 

Mtv.29.  ^   ' 

1854.  (^  Ex-  609—614  ;  S.  C.  23  L.  J.  M.  C.  97  ;  18  Jur.  513  ;  22  L.  T.  O.  S.  318.) 

^^^'  2*  Held,  in  the  Exchequer  Chamber  (affirming  the  decision  of  the  Court  of 

TjT  Exchequer),  that  an  action  for  a  personal  and  peculiar  damage,  resulting 

'-       .  ^  from  the  want  of  proper  repair  to  a  county  bridge,  will  not  lie  against  the 

county  surveyor,  either  at  common  law  or  under  the  statute  43  Geo.  III. 

c.  69. 

In  the  case  of  ArKinnon  v.  Penson  (2),  the  Court  of  Exchequer 
having  arrested  the  judgment  on  a  verdict  for  the  plaintiff,  error 
was  brought  thereon. 

Honyman  argued  for  the  plaintiff  in  last  Michaelmas  vaca- 
tion (a)  (November  29),  and  PvXling  argued  for  the  defendant.  The 
arguments  were,  in  substance,  the  same  as  those  in  the  Court 
below.  The  following  additional  authorities  were  referred  to: 
Thornhill  v.  HtMersfield  (4),  Reg.  v.  The  Birmingham  and  Gloucester 
Railway  Company  (6),  Everett  v.  Cooch  (6) ;  the  statute  of  Winton, 

13  Edw.  I.  St.  2,  c.  6. 

Cur.  adv.  vnlt. 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. : 

This  was  a  writ  of  error  from  a  judgment  pronounced  in  the 
[  •eio  ]  Court  of  Exchequer,  that  no  action  *will  lie  against  a  county 
surveyor  by  an  individual,  to  recover  damages  for  a  personal  and 
peculiar  damage,  resulting  from  the  non-repair  of  a  county  bridge. 
The  Court  below  has  arrested  the  judgment  for  the  plaintiff  on 
this  ground,  arriving  at  their  conclusion,  as  they  state,  "after 

(1)  See  Cowley  v.  Newmarket  Local  Erie,  J.,  Williams,  J.,  and  Cromp- 
Board  [1892]  A.  C.  345,  62  L.  J.  Q.  B.      ton,  J. 

66.— J.  G.  P.  (4)  11  East,  349. 

(2)  91  R  B.  510  (8  Ex.  319).  (5)  61  R  R.  207  (3  Q-  B.  223). 

(3)  Before    Coleridge,    J.,    Maule,  (6)  7  Taunt.  7. 
J.,    Wightman,    J.,     Cress  well,    J., 


VOL.  xcvi.]         1854.    EX.  CH.    9  EX.  610—611.  878 

much  doubt  and  deliberation ; "  and  it  is  not  without  the  same     WKiisnsfov 
that  we  have  arrived  at  ours.  Pensov. 

It  was  not  contended  that  this  action  could  have  been  maintained 
before  the  passing  of  the  48  Geo.  III.  c.  69,  either  against  the 
inhabitants  or  the  surveyor  of  a  county.  The  case  of  Rmsell  y. 
The  Men  of  Devon  (i)  decided  this  as  to  the  former ;  and  it  is  clear 
that  the  latter  could  not  be  made  liable  except  by  some  modern 
Act  of  Parliament,  and  none  such  had  passed.  The  question, 
therefore,  depends  on  the  statute  above  mentioned.  Nothing,  we 
think,  is  to  be  gathered  in  favour  of  the  plaintifif  from  the  title  or 
preamble  of  the  Act,  from  the  time  at  which  it  passed,  with 
reference  to  decisions  in  the  courts  of  law,  nor  from  any  general 
intention  of  the  Legislature  to  be  found  in  the  language  used  by 
it.  The  sections  material  to  be  considered  are  the  2nd,  8rd,  and 
4th;  the  two  former  principally,  as  bearing  on  the  construction 
of  the  4th  upon  certain  words,  on  which  the  plaintifif  ultimately 
founds  his  case. 

The  2nd  section  authorises  justices  in  Quarter  Sessions  to  widen, 
repair,  and  rebuild  county  bridges,  and  for  this  last  purpose  to 
vary  the  site ;  it  gives  them  new  powers  for  the  better  execution 
of  these  objects,  and  among  others  applies  the  ''powers  and 
provisions  "  of  the  General  Highway  Act,  18  Geo.  III.  c.  78,  "  to 
the  works  by  this  Act  authorised  to  be  done  and  performed  as  far 
as  the  same  are  applicable;"  but  it  restrains  them  from  the 
application  of  any  money  to  the  amendment  or  alteration  of  a 
bridge  before  presentment  made  of  the  necessity. 

The  8rd  section  vests  in  the  county  surveyor  the  right  and  [6ii] 
property  of  all  tools,  implements,  timber,  bricks,  stones,  gravel, 
and  other  materials  purchased  by  order  of  the  justices  or  the 
surveyor,  or  in  any  respect  belonging  to  the  county ;  and  it  directs 
that  the  property  in  them  shall  be  laid  in  him  upon  any  action 
being  commenced  or  prosecuted. 

By  the  4th  section,  it  is  enacted  that  the  inhabitants  of  counties 
shall  and  may  sue  for  any  damages  done  to  bridges  and  other 
works  maintained  and  repaired  at  that  their  expense,  and  for  the 
recovery  of  any  property  belonging  to  such  counties,  in  the  name 
of  their  surveyor,  and  also  shall  and  may  be  sued  in  the  name  of 
such  surveyor ;  and  ''  no  action  to  be  brought  by  or  against  such 
inhabitants  by  virtue  of  the  Act,  in  the  name  of  the  surveyor,  is 
to  abate  or  be  discontinued  by  his  death  or  removal,  or  by  his  act, 
(1)  1  B.  B.  585  (2  T.  B.  667). 
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WKmsGs  without  the  consent  of  the  justices ;  but  the  surveyor  for  the  time 
Pjsnbon.  being  shall  be  deemed  the  plaintiff  or  defendant,  as  the  case  may 
be ;  provided,  that  every  such  surveyor,  in  whose  name  any  action 
shall  be  commenced,  prosecuted,  or  defended  in  pursuance  of  this 
Act,  shall  always  be  reimbursed,  out  of  the  monies  in  the  hands  of 
the  treasurer  of  the  public  stock  of  the  county,  all  such  costs  and 
charges  as  he  shall  be  put  unto,  or  become  chargeable  with,  by 
reason  of  his  so  being  made  plaintiff  or  defendant  therein." 

The  connection  between  these  sections  is  obvious ;  the  first  of 
them  provides  the  subject-matter  out  of  which  litigation  may  arise 
between  the  county  and  third  persons ;  the  second  provides  for  the 
important  matter  of  the  property  in  such  subject-matter,  and 
directs  in  whom  it  shall  be  stated  to  be  in  the  procedings  con* 
sequent  on  any  such  litigation;  and  this  direction  is  worded  so 
generally  as  to  extend  to  cases  in  which  the  county  is  substantially 
[  *612  ]  in  the  position  of  the  defendant,  as  well  as  where  it  is  in  *that  of 
the  plaintiff.  The  8rd  section  goes  on  to  provide  on  the  part  of 
the  county  for  a  representative  ad  litem^  and  here  it  expressly 
provides  for  both ;  the  county  is  to  sue  and  be  sued  in  the  name 
of  the  surveyor,  but  the  form  of  expression  differs  in  the  two  cases. 
Where  the  county  is  plaintiff,  the  surveyor's  name  is  to  be  used 
only  where  the  action  is  "  for  any  damages  done  to  bridges  and 
other  works  maintained  and  repaired  at  the  county  expense,  or 
for  the  recovery  of  any  property  belonging  to  the  county."  Other 
actions  may  well  be  conceived,  in  which,  substantially,  the  county 
would  be  interested  as  plaintiff,  for  example,  breaches  of  contract 
in  the  performance  of  county  works ;  but  they  are  left  unprovided 
for,  either  unintentionally  or  more  probably  because  it  was  thought 
unnecessary  to  provide  for  them.  Where,  however,  the  county  is 
substantially  the  defendant,  the  provision  has  neither  specification 
nor  limitation ;  the  words  are  merely  **  and  also  shall  and  may  be 
sued  in  the  name  of  such  surveyor."  There  is  no  provision  in 
terms  as  to  the  damages  which  may  be  recovered  by  the  county 
in  his  name ;  and  the  clause  of  indemnification,  which  provides  for 
the  costs  and  charges  which  he  may  be  put  to  or  become  chargeable 
for  as  plaintiff  or  defendant,  omits  any  mention  in  express  terms  of 
the  damages  which  he  may  as  defendant  be  liable  to  pay. 

Upon  these  sections,  so  carelessly  framed,  the  question  is,  what 
is  the  meaning  to  be  given  to  the  words  "  shall  and  may  be  sued 
in  the  name  of  the  surveyor."  The  argument  for  the  plaintiff  is 
this :    upon   general  principles  of  our  law,  the  inhabitants  of  a 
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county  ought  to  have  been  suable  by  any  individual  for  com-     M'Kinnon 

pensation,  where  he  has  sustained  a  personal  and  peculiar  injury,      pensok. 

from  a  neglect  by  them  of  their  duty  as  such  ;  but  they  were  held 

not  to  be  suable  on  grounds  of  convenience  and  justice,  because 

it  was  impossible  to  bring  them  all  into  Court,  because  they  were 

a  fluctuating  body,  and  individuals  *might  be  made  responsible       [  *^^^  ] 

for  omissions  of  which,  not  they,  but  others,  had  been  guilty; 

because,  if  the  damages  were  levied  on  one  or  two  there  would  be 

no  practical  and  effective  way  of  compensating  them  by  contribution 

from  the  rest;  because,  at  common  law,  they  had  no  common 

property  out  of  which  the  damages  could  be  answered.    In  favour 

of  the  public,  indeed,  proceeding  criminally,  these  objections  had 

been  overcome,  but  the  hardships  on  individuals  it  was  thought 

better  to  tolerate  than  to  meet  them.     See  the  judgment  pronounced 

in  Russell  v.  The  Men  of  Devon  (i). 

It  was  further  argued,  that,  if  the  county  had  been  incorporated, 
the  action  might  clearly  have  been  maintained  against  it  in  its 
corporate  name,  the  damages  to  be  recovered  out  of  the  corporate 
funds.  Before  the  statute  in  question  passed,  a  quasi  corporate 
fund  had  been  provided,  the  public  stock  of  the  county,  which, 
although  appropriated  by  various  statutes  to  certain  purposes, 
might,  without  any  difficulty  or  impropriety,  be  applied  to  this 
purpose  also ;  and  the  statute  removed  the  only  remaining  difficulty 
by  giving  an  official  defendant  to  represent  the  inhabitants  in 
defending  the  suit. 

It  cannot  be  denied  that  there  is  much  real  weight  in  this 
argument;  but  there  are  considerations  on  the  other  side  which 
bring  us  to  the  conclusion  that  the  Court  below  was  right  in  not 
allowing  it  to  prevail.  In  the  first  place,  the  words  are  found  in  a 
statute,  the  manifest  objects  of  which  are  precise  and  limited ;  and 
there  is  not  the  least  ground  for  believing,  from  anything  found  in 
it,  that  the  Legislature  contemplated  the  case  now  sought  to  be 
brought  within  it,  or  any  class  of  cases  within  which  this  could  be 
ranged.  Secondly,  the  usual  and  proper  operation  of  clauses  such 
as  that  under  consideration,  is  not  to  give  new  rights  of  action  or 
create  new  liabilities,  *but  only  to  substitute  more  convenient  [  *(iu  ] 
partieb  for  those  who  would  otherwise  be  liable  or  might  have  sued, 
either  at  common  law  or  by  statute.  Thirdly,  however  desirable  it 
might  be  to  give  compensation  to  an  injured  party,  there  would  be 
practical  injustice  in  giving  it  in  this  way  to  persons  in  the  situation 
(1)  1  B.  R.  585  (2  T.  B.  667). 
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M'KiKNON  of  the  plaintiff,  for  if  the  men  of  the  county  might  be  sued  here  in 
penson.  *be  name  of  the  surveyor,  they  would  be  liable  during  the  whole 
period  that  would  elapse  until  the  Statute  of  Limitations  barred  the 
action,  and,  consequently,  being  a  fluctuating  body,  individuals 
coming  into  the  county  three  or  four  years  after  the  cause  of  action 
accrued  might  be  compelled  to  pay  for  acts  of  omission  or  commis- 
sion in  which  they  had  taken  no  part.  It  is  true  that  there  is  no 
limitation  of  time  in  respect  of  a  criminal  proceeding ;  but  if  the 
omission  to  repair  continues,  it  is  a  present  fault  in  the  existing 
inhabitants,  however  long  ago  it  may  have  had  its  beginning ;  and 
if  the  omission  has  ceased,  and  the  needful  repairs  been  completed, 
no  criminal  proceeding  will  be  instituted,  or  if  there  be,  no  penalty 
will  be  enforced  to  affect  the  present  inhabitants. 

It  was  much  pressed,  that,  unless  the  words  in  question  were 
allowed  to  have  the  operation  contended  for  by  the  plaintiff,  it  was 
impossible  to  give  them  any  at  all.  The  Court  below  felt  the 
pressure  of  this  argument,  and  attempted  to  meet  it  by  one  or  two 
suppositions  which  do  not  entirely  satisfy  us.  But  this  difficulty, 
even  if  it  were  greater  than  it  appears  to  us,  would  not  warrant  us 
in  giving  such  effect  to  these  words  as  the  plaintiff  requires,  creating 
a  new  liability,  clearly  without  the  intention  of  the  Legislature,  and 
working  injustice  at  the  same  time.     The  judgment  of  the  Court 

below,  therefore,  will  be  affirmed. 

Judgment  affirmed. 

18^*-  GILPIN   V.   FOWLER. 

Feb,  9. 

(9  Ex.  616-627 ;  S.  0.  23  L.  J.  Ex.  152 ;  18  Jur.  292.) 


[616] 


The  plaintiff  was  master  of  a  **  national  school "  in  the  parish  of  C,  of 
which  the  defendant  was  rector  and  also  one  of  the  managers  of  the  school. 
The  defendant  requested  the  plain ti£F  to  teach  a  Sunday  school  in  connexion 
with  the  national  school,  which  he  declined,  on  account  of  the  increased 
labour,  and  was  in  consequence  dismissed.  The  plaintiff  being  about  to 
set  up  a  school  on  his  own  account  in  the  same  parish,  the  defendant  wrote, 
and  distributed  in  that  and  the  adjoining  parish  a  pastoral  letter,  in  which 
he  denounced  the  plaintiff's  conduct  as  unchristian-like,  and  warned  his 
parishioners  against  affording  any  coiutenance  to  the  projected  school, 
either  by  subscriptions  or  by  sending  their  children  to  it.  The  Judge  at 
the  trial  having  ruled  that  this  letter  was  a  privileged  communication,  and 
that,  there  being  no  evidence  of  express  malice,  the  defendant  was  entitled 
to  a  verdict :  Held,  in  the  Exchequer  Chamber,  on  a  bill  of  exceptions  to 
the  above  ruling,  that  the  communication  was  not  privileged,  and  that 
thei'e  was  evidence  for  the  jury  of  express  malice;  also,  that  in  deter- 
mining the  question  of  malice  the  jury  might  look  at  the  libel  itself. 

Case.     The  first  count  of  the  declaration  stated,  that,  before  the 
publishing  of  the  libel  in  that  count  mentioned,  the  plaintiff  had 
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carried  on  the  business  of  a  schoolmaster  for  the  obtaining  of  his       Gilpin 
livelihood,  and  had  been  master  of  a  certain  school ;  that,  at  the      fowler. 
time  of  publishing  the  libel,  the  plaintiff  had  ceased  to  be  master  of 
such  school,  but  was  then  projecting  the  keeping  of  and  about  to 
keep  a  certain  other  school.    Yet  the  defendant,  intending  to  injure 
the  plaintiff  in  the  way  of  his  said  business,  on  &c.,  falsely  and 
maliciously  published  of  and  concerning  the  plaintiff,  and  of  and 
concerning  him  in  the  way  of  his  business  of  a  schoolmaster,  and  of 
and  concerning  the  said  project  of  keeping  the  said  school,  and  of 
and  concerning  the  said  projected  school,  a  false,  malicious,  and 
defamatory  libel,  purporting  to  be  an  address  to  the  parishioners  of 
Crawley  from  the  defendant,  containing  (amongst  other  things)  the 
false,  scandalous,  malicious,  and  defamatory  matter  following,  of 
and  concerning  the  plaintiff,  and  of  and  concerning  him  in  his  said 
business  of  a  schoolmaster  &c.,  that  is  to  say,  **  The  very  attempt 
(meaning  the  said  project)  betrays  a  spirit  of  opposition  to  authority, 
and  is  a  justification  of  the  conduct  of  the  managers  of  the  school, 
who  have  nevertheless  thereby  incurred  no  little  odium.    No  rightly 
disposed  Christian,  who  receives  in  simple  faith  the  teaching  of 
inspiration,  *  Obey  them  who  have  the  rule  over  you,  and  submit 
yourselves,'  can  expect  God's  blessing  to  rest  upon  such  an  under- 
taking (meaning  the  said  projected  school).     ^Under  these  circum-      [  *6i6  ] 
stances,  I  (meaning  the  defendant)  conceive  it  to  be  my  duty  to 
warn  all  my  parishioners  against  affording  any  countenance  whatever 
to  the  projected  new  school  (meaning  the  school  which  the  plaintiff 
so  projected),  either  in  the  case  of  the  richer  by  subscriptions,  or  of 
the  poor  by  sending  their  children  to  it  for  instruction.    It  (meaning 
the  said  projected  school)  will  be,  to  all  intents  and  purposes, 
a  schismatical  school,  for  its  (meaning  the  said  projected  school's) 
tendency  will  be  to  produce  disunion  and  schism  in  a  matter  which, 
of  all  others,  requires  union — the  education  of  the  children  of  the 
poor.     Those  who  aid  and  abet  him  (meaning  the  plaintiff)  in  any 
way,  will   be  partakers  with  him  (meaning  the  plaintiff)  in  his 
(meaning   the   plaintiff's)    evil   deeds.      '  Mark    them    (meaning, 
amongst  others,  the  plaintiff)  which  cause  divisions  and  offences, 
and  avoid  them '  (meaning,  amongst  others,  the  plaintiff),  Bomans 
xvi.  V.  17.     I  have  thus  performed  a  necessary  though  a  very  irk- 
some duty.     I  now  leave  you  to  take  your  own  courses — 'fore- 
warned, fore-armed ; '  and  in  humble  hope,  that  the  God  of  peace 
and  union  may  take  us  all  into  His  holy  keeping,  may  prosper 
what  seems  conducive,  overrule  what  seems  opposed  to  His  own 
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Gilpin  glory  and  our  edification  in  Christ."  By  reason  whereof  the 
FOWI.EB.  plaintiff  was  greatly  injured  in  his  credit  and  reputation  as  a 
schoolmaster. 

The  second  count  charged  the  publication  of  the  same  libel 
whilst  the  plaintiff  was  keeping  his  school. 

Plea:  Not  guilty. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  Middlesex 
sittings  after  last  Easter  Term,  when  the  plaintiff  gave  the  following 
evidence:  The  plaintiff  was  a  schoolmaster,  and  for  some  time 
previously  to  October,  1881,  kept  a  school  at  Crawley,  in  the 
county  of  Sussex.  Crawley  and  Ifield  are  adjoining  parishes,  and 
one  side  of  the  village  of  Crawley  is  in  the  parish  of  Crawley,  and 
the  other  in  the  parish  of  Ifield.  In  October,  1881,  there  was 
[  *6i7  ]  *and  from  thence  hitherto  has  been,  a  national  school  on  the 
principles  of  the  Established  Church  of  England,  and  supported 
partly  by  subscriptions  of  the  richer  parishioners  of  Crawley  and 
Ifield,  and  partly  by  small  payments  made  by  the  scholars,  and 
called  "  The  Crawley  and  Ifield  National  School,"  the  school-house 
whereof  was  and  is  situated  in  the  parish  of  Ifield,  and  of  which 
school  the  rector  of  Crawley  and  the  vicar  of  Ifield  were  two  of  the 
trustees  and  managers.  One  of  the  rules  of  the  school  was,  that 
the  education  of  the  children  should  be  conducted  on  the  principles 
of  the  Church  of  England,  and  that  her  catechism  should  be  taught 
therein ;  and  another  of  the  rules  was,  that  the  establishment  should 
be  under  the  inspection  of  the  rector  of  Crawley  and  the  vicar  of 
Ifield;  and  nine-tenths  of  the  children  generally  attending  the 
school  were  children  of  parents  belonging  to  the  Church  of 
England. 

In  October,  1881,  the  plaintiff  was  appointed  schoolmaster  of  the 
Crawley  and  Ifield  National  School,  and  so  continued  to  be  until 
the  beginning  of  January,  1852,  when  he  was  removed  from  his 
office  by  the  trustees  of  the  school.  Shortly  before  such  removal, 
the  defendant  asked  the  plaintiff  whether  he  would  consent  to  teach 
the  Sunday  school  in  connexion  with  the  national  school,  which  he 
had  not  theretofore  done;  but  the  plaintiff  declined  to  take  on 
himself  the  additional  labour. 

The  defendant  became  rector  of  Crawley  in  June,  1848,  and 
continued  so  from  thence  to  the  time  of  the  trial  of  the  said  issue. 
For  some  time  before  and  at  the  time  of  the  plaintiff's  removal, 
Mr.  Blaker  was  vicar  of  Ifield.  The  plaintiff  attended  the  Estab- 
lished Church,  and  had  received  the  rite  of  confirmation  in  the 


VOL.  xcvi.]         1854.    EX.  CH.    9  EX.  617—619.  879 

Church  of  England,  but  had  never  received  the  sacrament  of  the      GiLpnr 
Lord*8  Supper,  and  had  conscientious  scruples  about  being  a  com-      fowleb. 
municant. 

After  the  removal  of  the  plaintiflF,  the  national  school  *continued  I  *^i^  3 
to  be  carried  on  under  another  master ;  and  the  plaintiff,  having 
friends  in  Crawley,  in  the  months  of  January  and  February,  1862, 
was  endeavouring  to  form  another  school  in  that  parish,  in  order  to 
gain  his  livelihood  thereby,  and  opened  in  the  parish  of  which  the 
defendant  was  vicar  such  his  school.  During  the  week-days  from 
the  12th  of  January,  1852,  and  on  Sundays,  the  school-room  in 
which  he  taught  was  used  as  a  Dissenting  chaj^el,  and  had  been  so 
used  before  he  took  it  for  the  purpose  of  his  school. 

On  the  7th  of  January,  1852,  the  defendant,  then  being  such 
rector,  delivered  to  one  Sarah  Tullett,  an  inhabitant  of  the  parish 
of  Crawley,  at  her  house  in  the  said  parish  (Sarah  Tullett  then 
being  in  the  habit  of  attending  his  church,  but  not  having  lately 
attended  the  same,  and  being  a  person  whom  he  had  visited  from 
time  to  time  as  one  of  his  parishioners),  a  printed  paper  in  the 
words  and  figures  hereinafter  set  out,  and  told  her  he  wished  her  to 
read  it.  A  few  days  after  the  12th  of  January,  1852,  the  defendant 
delivered  to  one  Jane  Charman,  an  inhabitant  of  the  parish  of 
Ifield,  at  her  house  in  the  parish  of  Ifield,  a  printed  paper  in  the 
words  and  figures  hereinafter  set  out,  and  asked  her  to  read  it. 
At  that  time  Jane  Charman  had  sent  two  of  her  children  to  the  - 
plaintiff's  school,  which  had  been  so  opened  on  the  12th  of  January, 
1852.  At  the  time  of  the  delivery  of  the  said  paper  to  Jane  Char- 
man, she  sometimes  attended  the  defendant's  church  at  Crawley, 
and  had  been  often  visited  by  the  defendant  as  clergyman  of  the 
adjoining  parish ;  but  she  had  not  particularly  consulted  the  defen- 
dant, nor  asked  his  advice  on  the  subject  of  her  children.  The 
printed  paper  hereinbefore  mentioned  referred  to  the  plaintiff  and 
the  new  school  so  set  up  by  him,  and  was  as  follows : 

"  To  the  Parishioners  of  Crawley, 

•*  My  dear  Friends, — Circumstances  have  occurred  in  *school  [  •619  ] 
matters  connected  with  this  place  which  render  it  incumbent  upon 
me  as  your  pastor,  whose  office  it  is  to  watch  for  your  souls  as  one 
that  must  give  an  account,  to  address  you  a  few  words  of  warning 
on  a  projected  new  school  which  is  in  contemplation  by  the  late 
master  of  the  Crawley  and  Ifield  National  School  for  the  education 
of  the  poor  in  the  principles  of  the  Established  Church. 
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Gilpin  ''As  long  as  he  remained  outside   the  bounds  of  this  parish, 

Fowler,  tbe  spiritual  charge  of  which  has  been  solemnly  committed  to 
me  by  the  Bishop,  I  should  have  abstained  from  this  public  notice 
of  his  conduct,  but  his  well-known  intention  of  setting  up  a  new 
school  in  my  parish  must  be  my  apology  for  troubling  you  with 
these  few  lines.  The  circumstances  are  these :  The  schoolmaster 
has  been  dismissed  from  the  Crawley  and  Ifield  School  by  the  school 
committee,  under  whose  management  it  is  now  placed  according  to 
the  provisions  of  an  Act  of  Parliament,  4  &  5  Vict.  c.  88.  Among 
other  reasons  for  his  dismissal  the  brief  one  was  that  it  was  thought 
desirable  to  place  the  Sunday  and  day  school  under  one  and  the 
same  superintendence.  This  was  thought  the  best  and  most 
economical  arrangement  (considering  the  limited  funds  at  the 
disposal  of  the  committee),  by  which  the  expense  of  two  masters 
(one  for  each  school),  would  be  avoided.  Some  time  ago  (on  the 
resignation  of  the  Sunday  school  by  Mr.  Bridger),  Mr.  Gilpin  was 
applied  to  by  me  to  conduct  it,  at  least  until  some  better  arrange- 
ment could  be  made.  This  he  decidedly  refused — he  would  have 
nothing  to  do  with  the  Sunday  school. 

"  This  refusal  at  once  opened  our  eyes  to  the  necessity  of  coming 
to  some  better  arrangement  with  regard  to  the  two  schools, — that  is 
to  say,  of  having  one  master  for  the  day  and  Sunday  schools,  which, 
indeed,  is  the  most  natural,  as  well  as  the  most  universal  custom  in 
our  parishes.  Hence  the  vote  of  the  school  committee  and  the 
dismissal  of  the  schoolmaster.  He  has  no  cause  for  feeling  aggrieved 
[  *620  ]  *at  what  has  taken  place, — dismissal  from  such  a  situation  is  no 
such  unusual  thing  for  less  weighty  reasons ;  still  less  reason  is 
there  for  him  to  set  up  a  new  school  in  my  parish,  which  must  of 
necessity  assume  the  character  of,  and  be  carried  on  in  opposition 
to,  the  national  school. 

"  Granted  that  he  is  qualified  to  conduct  a  school,  are  there  not 
vacancies  occurring  every  day  in  different  parts  of  the  country  ? 
nay  more,  are  there  not  localities  notoriously  destitute  of  any  means 
of  education,  where  his  services  may  be  more  legitimately  and  more 
usefully  employed  than  in  seeking  to  set  up  an  opposition  school 
in  this  parish,  which  must  weaken  both  ?  A  small  village  like  ours, 
from  its  size  and  population,  cannot  afford  to  bear  the  burden  of 
two  such  schools :  one  must  endanger  the  success  of  the  other.  In 
union  alone  is  strength. 

"  The  very  attempt  betrays  a  spirit  of  opposition  to  authority, 
and  is  a  justification  of  the  conduct  of  the  managers  of  the  school, 
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who  have  nevertheless  thereby  mcurred  no  little  odium.     No  rightly       Gilpin 
disposed  Christian  who  receives  in  simple  faith  the  teaching  of      fowlbb. 
inspiration, — *  Obey  them  that  have  the  rule  over  you,  and  submit 
yourselves/  can  expect  God's  blessing  to    rest  upon    such    an 
undertaking. 

"  Under  these  circumstances,  I  conceive  it  to  be  my  duty  to  warn 
all  my  parishioners  against  affording  any  countenance  whatever  to 
the  projected  new  school,  either  in  the  case  of  the  richer  by 
subscriptions,  or  of  the  poor  by  sending  their  children  to  it  for 
instruction.  It  will  be  to  all  intents  and  purposes  a  schismatical 
school,  for  its  tendency  will  be  to  produce  disunion  and  schism  in  a 
matter  which  of  all  others  requires  union,  the  education  of  the 
children  of  the  poor.  Those  who  aid  and  abet  him  in  any  way  will 
be  partakers  with  him  in  his  evil  deeds.  '  Mark  them  which  cause 
divisions  and  offences,  and  avoid  them.' — Bom.  xvi.  17. 

''I  have  thus  performed  a  necessary,  though  a  very  irksome 
*duty.  I  now  leave  you  to  take  your  own  courses  '  forewarned,  [  ♦621  ] 
fore-armed ; '  and  in  humble  hope  that  the  God  of  peace  and  union 
may  take  us  all  into  His  holy  keeping,  may  prosper  what  seems 
conducive,  overrule  what  seems  opposed,  to  His  own  glory  and  our 
edification  in  Christ, 

''  I  subscribe  myself  your  affectionate  friend  and  pastor, 

"  C.  A.  Fowler. 

"  Rectory,  Crawley,  Jan.  7th,  1852." 

Whereupon  the  Lord  Chibp  Babon  told  the  jury,  that  the  matters 
given  in  evidence  showed  that  the  paper  published  by  the  defendant 
was  a  privileged  communication ;  and  there  being  no  evidence  of 
express  malice,  the  jury  were  bound,  in  point  of  law,  to  find  a 
verdict  for  the  defendant.  The  plaintiff's  counsel  tendered  a  bill 
of  exceptions  to  the  above  ruling,  and,  error  having  been  suggested 
thereon,  the  case  was  now  argued  (i)  by 

Macnamara  for  the  plaintiff : 

First,  the  occasion  on  which  the  libel  was  published,  was  not 
justifiable;  and  secondly,  if  it  was,  the  learned  Judge  should  have 
left  it  to  the  jury  to  say,  whether,  looking  at  the  libel  itself,  and 
the  surrounding  circumstances,  there  was  or  was  not  evidence  to 
satisfy  them  of  express  malice.      There  was  nothing  in  the  conduct 

(1)  Before  Coleridge,  J.,  Maule,  J.,  Wightman,  J.,  Creeswell,  J.,  Erie,  J., 
"VVilliamfl,  J.,  and  Crompton,  J. 
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GiLPiM  of  the  plaintiff  to  justify  the  publication  of  the  Ubel.  *  *  But 
FowLEB      f^J!r^^©r,  even  if  the  occasion  was  prima  facie  justifiable,  the  question 

[  622  ]  of  malice  should  have  been  left  to  the  jury,  and  they  should  hav« 
'been  directed  to  consider  the  libel  itself,  its  mode  of  publication, 
and  the  object  of  its  distribution.  No  doubt  the  circumstance  of  a 
^conmiunication  being  (privileged  casts  on  the  plaintiff  the  onus  of 
proving  malice  in  fact ;  but  he  is  not  confined  to  proof  by  extrinsic 
-evidence  only,  but  has  a  right  to  require  that  the  libel  itself  shall 
be  submitted  to  the  jury,  in  order  that  they  may  judge  whether 
there  is  malice  on  the  face  of  it :  Wright  v.  Woodgate  (i).  Toogood 
V.  Sparing  (2)  is  also  an  authority  that  it  is  the  province  of  the 
jury  to  determine,  from  the  language  used,  and  the  surrounding 
circumstances,  whether  the  defendant  acted    bond  fde    or    was 

[  *628  ]  influenced  by  ^malicious  motives.  The  distinction  between 
malice  in  fact  and  malice  in  law  is  explained  by  Baylby,  J.,  in 
Broftiage  v.  Prosser  (8). 

Maude  for  the  defendant : 
Assuming  that  this  was  a  privileged  communication,  the  learned 
Judge  was  correct  in  withdrawing  the  case  from  the  jury.  Later 
authorities  show  that  the  question  of  privileged  communication  is 
one  for  the  determination  of  the  Judge,  and  that  if  he  so  decides, 
the  prima  fade  inference  of  malice  is  rebutted,  and  the  case  ought 
not  to  be  left  to  the  jury  unless  the  plaintiff  gives  some  evidence  of 
express  malice.  It  is  not  enough  that  the  facts  proved  are  consistent 
with  the  presence  of  malice  as  well  as  with  its  absence,  for  in  cases 
of  privileged  communication  malice  must  be  proved,  a^d  therefore 
its  absence  must  be  presumed  until  such  proof  is  given :  SomervUle 
V.  Hawkins  (4). 

(Maulb,  J. :  In  that  case  the  Court  does  not  say  that  the  question 
ought  not  to  be  left  to  the  jury,  but  only  that,  looking  to  the  evidence 
given,  there  was  nothing  from  which  the  jury  could  have  properly 
inferred  malice.) 

To  hold  that  the  question  of  malice  ought  to  be  left  to  the  jury, 
notwithstanding  the  Judge  has  decided  that  the  communication  is 
privileged,  would  abrogate  all  distinction  in  such  cases.  Taylor  v. 
Hawkins  (6)  decided  that,  if  the  facts  proved  are  such  that  the 

(1)  41  R.  R.  788  (2  Or.  M.  &  R.  673).    (4)  84  R.  R.  709  (10  C.  B.  583). 

(2)  40  R.  R.  523  (1  Cr.M.  &  R.  181).    (5)  83  R.  R.  471  (16  Q.  B.  308). 

(3)  28  R.  R.  241  (4  B.  &  C,  247). 
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commnnication  is  privileged,  the  Judge  ought  not  to  leave  any       Gilpin 
question  to  the  jury  as  to  malice,  unless  the  plaintiff  gives  further      fowler. 
evidence  showing  a  probability  that  the  communication  was  made 
maliciously  rather  than  that  it  was  made  bond  fide. 

(WiGHTMAN,  J. :  That  is  the  very  case  here ;  it  is  said  that  there 
was  some  evidence  of  malice  which  ought  to  have  been  left  to  the 
jury. 

Erlb,  J. :  Instead  of  the  expression  ''  privileged  communication  ** 
it  would  be  more  correct  to  say  that  the  *communication  was  made      C  •624  ] 
on  an  occasion  which  rebutted  the  presumption  of  malice.) 

The  rule  is  thus  laid  down  by  Pabke,  B.,  in  delivering  the  judgment 
of  the  Court  in  Toogood  v.  Spyring'(\).  "  In  general,  an  action  lies 
for  the  malicious  publication  of  statements  which  are  false  in  fact, 
and  injurious  to  the  character  of  another,  (within  the  well-known 
limits  as  to  verbal  slander,)  and  the  law  considers  such  publica- 
tion as  malicious,  unless  it  is  fairly  made  by  a  person  in  the 
discharge  of  some  public  or  private  duty,  whether  legal  or  moral, 
or  in  the  conduct  of  his  own  affairs,  in  matters  where  his 
interest  is  concerned.  In  such  cases,  the  occasion  prevents  the 
inference  of  malice,  which  the  law  draws  from  unauthorised 
communications,  and  affords  a  qualified  defence  depending  upon  the 
absence,  of  actual  malice.  If  fairly  warranted  by  any  reasonable 
occasion  or  exigency,  and  honestly  made,  such  communications  are 
protected,  for  the  common  convenience  and  welfare  of  society ;  and 
the  law  has  not  restricted  the  right  to  make  them  within  any  ^ 
narrow  limits." 

(Maule,  J. :  Within  which  of  those  two  classes  does  the  present 
case  fall  ?) 

The  defendant  acted  under  a  sense  of  duty ;  he  considered  that  the 
plaintiff's  conduct  was  likely  to  produce  disunion  in  the  parish.  In 
Gardner  v.  Slade  (a),  Colbridgb,  J.,  observes  that  "  if  the  circum- 
stances are  such  that  all  that  was  said  and  done  was  consistent  with 
duty,  the  speaking  of  the  words  can  afford  no  evidence  of  malice." 
He  then  argued  that  there  was  no  evidence  of  express  malice,  and 
that  the  letter  was  only  a  statement  by  the  defendant  of  his  opinion, 

(1)  40  B.  B.  523  (1  Cr.  M.  &  R  181).  (2)  78  R  B.  519  (13  a  B.  798). 
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QiLPiK       as  rector,  that  one  of  his  parishioners  had  acted  in  a  way  which  he 
KowLBB.      considered  was  improper. 

Maule,  J.(i)  : 

[  *625  ]  We  are  all  of  opinion  that  the  occasion  *on  which  the  libel  in 

question  was  published  was  not  privileged,  and  that  there  was 
evidence  of  malice  for  the  jury.  The  libel  itself  contains  a  grave 
imputation  on  the  character  and  conduct  of  the  plaintiff.  One  part 
of  it  says,  **  The  very  attempt  betrays  a  spirit  of  opposition  to 
authority."  This  charge,  in  the  sense  in  which  the  words  are  there 
used,  is  a  charge  importing  something  extremely  wrong,  because 
the  defendant  goes  on  thus  to  explain  what  sort  of  opposition  to 
authority  is  meant :  "  No  rightly  disposed  Christian,  who  receives 
in  simple  faith  the  teaching  of  inspiration,  '  Obey  them  that  have 
rule  over  you  and  submit  yoursMves,'  can  expect  God's  blessing  to 
rest  upon  such  an  undertaking."  Therefore,  it  clearly  means  such 
an  opposition  to  authority  as  is  a  distinct  infringement  of  an  express 
command  in  Scripture— the  doing  something,  which  no  Christian, 
disposed  to  obey  the  precepts  of  Scripture,  would  do,  and  by  the 
doing  of  which  he  would  forfeit  God*s  blessing,  which  may  be 
reasonably  expected  upon  all  good  endeavours.  The  libel  goes  on : 
"  Under  these  circumstances,  I  conceive  it  to  be  my  duty  to  warn 
all  my  parishioners  against  affording  any  countenance  whatever  to 
the  projected  new  school,  either  in  the  case  of  the  richer  by  sub- 
scriptions, or  of  the  poor  by  sending  their  children  to  it  for 
instruction.  It  will  be,  to  all  intents  and  purposes,  a  schismatical 
school ;  for  its  tendency  will  be  to  produce  disunion  and  schism  in 
a  matter  which  of  all  others  requires  union — the  education  of  the 
children  of  the  poor.  Those  who  aid  and  abet  him  in  any  way  will 
be  partakers  with  him  in  his  evil  deeds."  The  last  passage  is 
explained  by  reference  to  the  2nd  Epistle  of  St.  John  (2),  which  is  no 

r  *62t>  ]  doubt  meant  to  be  alluded  to,  *and  upon  turning  to  which  the  libel 
assumes  a  deeper  dye.  Such  being  the  nature  of  the  libel,  is  there 
anything  in  the  position  of  the  defendant,  or  in  the  circumstances 
of  the  case,  which   renders  it  a  privileged  communication?    It 

(1)  Coleridge,     J.,    had    gone    to  10.  "If  there  come  any  unto  you,  and 
chambers.                                                     bring  not  this  doctrine,  receive  him 

(2)  Ver.  9.**  Whosoever  transgres^eth      not  into  your  house ;  neither  bid  him 
and  abideth  not  in  the  doctrine  of      God  speed. 

Christ,  hath  not  God.    He  that  abideth  11.*'  For  he  that  biddeth  him  God 

in  the  doctrine  of  Christ,  he  hath  both      speed,  is  partaker  of  his  evil  deeds.'* 
the  Father  and  the  Son. 
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appears  that  the  plaintiff  had  been  for  several  years  master  of  the  Gilpin 
national  school,  and  had  no  doubt  given  the  greatest  satisfaction  to  kowleb. 
the  defendant,  for  he  tried  to  induce  the  plaintiff  to  undertake  the 
duties  of  another  school  in  addition.  This  the  plaintiff  declined  on 
account  of  the  increased  labour,  and  was  in  consequence  dismissed. 
Then,  instead  of  going  to  a  distant  parish,  he  prefers  setting  up  a 
school  in  his  own  neighbourliood,  where  he  is  known  and  esteemed. 
What,  then,  was  there  in  the  position  of  the  defendant,  as  rector  of 
the  parish,  which  entitled  him  to  circulate  a  defamatory  letter,  not 
only  in  his  own  but  in  the  adjoining  parish,  and  so  endeavour  to 
prevent  persons  from  subscribing  or  sending  their  children  to  the 
plaintiff's  school  ?  It  is  difficult  to  understand  how  the  slightest 
right  to  do  so  can  be  suggested.  As  rector,  he  might  no  doubt 
visit  and  remonstrate  with  any  of  his  flock ;  but  when  a  meritorious 
individual  is  about  to  set  up  a  school,  of  which  he  disapproves, 
because  be  thinks  it  may  rival  the  school  in  which  he  takes  an 
interest,  that  he  should  on  that  account  cast  serious  imputations  on 
that  individual,  and  still  be  considered  as  having  published  a 
privileged  communication,  certainly  seems  a  strange  and  incon- 
venient doctrine.  We  think  that  there  is  sufficient  evidence  from 
which  the  juty  might  infer  malice.  The  fact  of  the  plaintiff  having 
been  so  much  approved  of  by  the  defendant,  that  he  should  wish 
not  merely  to  keep  him  in  the  school,  but  to  obtain  his  pervices  for 
another,  the  very  attempt  itself  to  injure  him  in  his  business  of  a 
schoolmaster,  and  the  mode  which  the  defendant  adopted  for  that 
purpose — not  remonstrating  with  the  plaintiff,  but  sending  letters 
to  persons  over  whom  he  would  naturally  have  considerable 
influence — are  circumstances  which  give  a  complexion  to  the  libel. 
^Moreover,  we  think  that,  in  determining  the  question  of  malice,  [  *(>27  ] 
the  particular  nature  of  the  libel  itself  cannot  be  excluded  from  the 
jury.  Indeed,  it  would  be  absurd  for  the  Judge  to  say  to  the  jury  . 
"  I  will  not  tell  you  what  the  libel  was, — you  cannot  look  at  it  for 
the  purpose  of  determining  the  question  of  malice,  but  must 
consider  the  other  facts  given  in  evidence,  without  knowing 
anything  whatever  about  the  libel."  The  absurdity  of  that  shows 
that  it  cannot  be  law.  In  this  case  the  terms  of  the  letter  itself  are 
not  without  the  character  of  malice.  The  endeavour  to  make  the 
plaintiff's  conduct  a  matter  of  spiritual  delinquency, — to  represent 
it  as  something  opposed  not  only  to  some  worldly  rule,  but 
un6hristianlike  and  contrary  to  what  would  be  done  by  a  person 
who  had  faith  in,  and  a  willingness  to  obey,  scriptural  precepts, — 
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Gilpin       are  matters  on  the  face  of  the  libel  which  make  it  proper  that  the 

FowLEB.      j^^7»  looking  at  the  libel  itself,  should  say  whether  or  no  there  was 

actual  malice.    For  these  reasons,  we  think  that  there  must  be  a 

venire  de  novo. 

Award  of  venire  de  novo. 

1864.  EDWAKDS  V.   BEGIN  AM  (I). 

Feb^l^.  ^^  ^^  628—632 ;  S.  C.  2  C.  L.  B.  690;  23  L.  J.  Ex.  42  ;  18  Jur.  384 ;  23 

[  628  ]  L.  T.  O.  S.  39.) 

Held,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court 
of  Exchequer),  that  where  an  adjudication  in  bankruptcy  and  appointment 
of  an  official  assignee  take  place  at  an  earlier  period  of  the  same  day  on 
which  a  writ  of  extent  is  issued  against  the  bankrupt  for  a  Crown  debt,  the 
title  of  the  Crown  will  prevail. 

Error  on  the  judgment  of  the  Court  of  Exchequer  in  the  case  of 
Reg.  V.  Edwards  (2). 

The  case  was  argued  (3)  (Feb.  1)  by  Braviwell  for  the  plaintiff  in 
error  (the  defendant  below),  and  by  Watson  for  the  Crown.  The 
arguments  were  in  substance  the  same  as  those  in  the  Court  below. 
The  counsel  for  the  plaintiff  in  error  cited  the  following  additional 
authorities :  Clayton's  case  (4),  Roe  d.  Wranghavi  v.  Hersey  (6) ; 
Watson  on  Sheriffs,  p.  862,  2nd  ed. ;  Tidd's  Prac.  1000 ;  Tidd's 
Forms,  pp.  898,  894;  Plowd.  820;  West  on  Extents,  pp.  81,  58. 
The  counsel  for  the  Crown  cited  the  following :  Wydown*s  case  (6) ; 
Watson  on  Sheriffs,  App.,  p.  499,  2nd  ed. ;  Attorney-General  v. 
Briant  (7),  Boucher  v.  Wiseman  (8),  Wang  ford  and  Sexton's  case  (9), 
Smalconib  v.  BMcA:m<7/«awi  (10) ;  Viner's  Abridg.  tit.  "Teste,"  (B.) ; 
Com.  Dig.  tit.  *'  Dette  "  (G.  8)  ;  Plowd.  264  a ;  Pewtress  v. 
Annan  (11)  ;   Gilb.  on  Executions,  p.  15. 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

COLBRIDGB,  J. : 

This  was  a  demurrer  to  a  replication ;  but  that  being  admitted  to 
be  bad,  the  question  in  the  cause  arises  upon  the  plea,  which  will 
be  found  in  the  report  of  the  case  in  the  Court  below,  9  Exch.  p.  82 ; 

(1)  See   note   to  Reg,   v.  Edioards,  (o)  3  Wile.  274. 
ante,  p.  532.  (6)  14  Yea.  87. 

(2)  Ante,  p.  532  (9  Ex.  32).  (7)  71  E.  E.  610  (15  M.  &  W,  185). 

(3)  Before  Coleridge,  J.,  Maule,  J.,  (8)  Cro.  Eliz.  440. 
Cresswell,  J.,  Erie,  J.,  Williams,  J.,  (9)  1  Leon.  304. 
and  Crompton,  J.  (10)  6  Mod.  376. 

(4)  5  Co.  Eep.  1.  (11)9  Dowl.  828. 
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and  the  question  is  this,  whether  the  appointment  of  an  official     edwabds 
assignee,  which,  by  12  &  18  Vict.  c.  106,  s.  141,  ip8o*facto  operates         Kbo. 
to  transfer  the  personal  estate  of  the  bankrupt  to  such  assignee,  or      [  *^^^  ] 
an  extent  issuing  upon  a  Jiat  at  the  suit  of  the  Grown  against  the 
bankrupt  for  a  Crown  debt,  shall  prevail,  where  such  appointment 
is  made,  and  such  extent  issues,  on  the  same  day,  but  the  appoint- 
ment is  made  at  an  earlier  hour  of  the  day  than  that  at  which  the 
extent  issues.    A  majority  of  the  Judges  in  the  Court  below  were  of 
opinion  that  the  Crown  process  under  such  circumstances  prevails, 
and  we  think  their  judgment  correct. 

It  is  probable  that  judgment  would  have  passed  without  much 
question  in  the  Court  below,  the  course  of  decisions  there  being 
uniform,  but  for  the  case  of  Swain  v.  Morland  (i),  in  which  the 
Court  of  Common  Pleas  determined,  that  where  goods  of  a  debtor 
to  the  Crown  had  been  seized  and  in  part  sold  on  Saturday,  and 
the  residue  sold  and  delivered  to  the  purchasers,  and  paid  for  by 
them  to  the  sheriff,  on  Monday,  after  which,  on  that  same  day,  he 
received  an  extent  tested  on  that  day,  the  right  of  the  Crown  was 
barred  not  only  as  to  the  part  sold  on  Saturday  but  also  as  to  the 
residue  sold  on  Monday.  This  decision  is  directly  in  point ;  but 
when  the  reasoning  upon  which  it  proceeds  comes  to  be  examined, 
it  is  certainly  not  satisfactory ;  for  the  question  being  whether  the 
extent,  though  admitted  to  be  delivered  after  the  sale  and  delivery 
of  the  goods,  did  not  operate  from  the  teste^  and  whether  that  teste 
must  not  be  considered  as  of  the  earliest  minute  of  the  day,  in 
which  case  the  writ  would  be  in  operation  before  the  sale  of  the  goods, 
the  Court  says,  that  the  reason  of  the  thing  is  a  sufficient  answer, 
because  the  "  writ  was  not  delivered  till  the  property  was  gone,  on 
which  alone  it  could  operate."  We  all  agree  in  thinking  that  this 
case,  therefore,  if  it  is  to  be  taken  as  overturning  a  settled  course  of 
decision  in  the  Court  of  Exchequer,  ^cannot  be  relied  on.  But  it  [  *630  ] 
will  be  satisfactory  to  see  what  that  course  was,  and  the  foundation 
on  which  it  rested.  Our  brother  Manning  states  the  law  thus : 
''  The  language  of  the  extent  must  be  naturally  understood  with 
reference  to  the  time  at  which  the  mandate  is  supposed  to  issue, 
namely,  the  teste  of  the  writ ;  and  as  the  Crown  is  not  bound  by  the 
Statute  of  Frauds,  all  goods  which  were  the  property  of  the  debtor 
during  any  part  of  the  day  of  the  teste  are  seizable  under  the  extent, 
although  the  writ  was  not  delivered  to  the  sheriff  or  even  sued  out 
till  long  afterwards.*'  And  in  a  note  on  this  passage  he  subjoins, 
(1)  21  B.  E.  651  (1  Brod.  &  B.  370). 
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Edwards  **  where  the  title  of  the  Crown  and  of  the  sabject  accrue  on  the 
jt^.  Bsme  day,  the  title  of  the  Crown  shall  be  preferred  ; "  for  which  he 
cites  Rex  v.  Crump  and  Hanbury,  of  which  acooants  are  to  be  foond 
in  2  Ves.  Sen.  295,  Parker,  126.  and  2  Show.  481.  This  may  be 
taken  as  fairly  representing  the  language  of  the  text  books  generally. 
The  case  which  he  cites  is  one  of  great  authority — ^adjudged  by 
Halb.  In  the  argument  before  us,  the  effect  of  it  was  attempted  to 
be  taken  away  by  alleging  that,  upon  the  statement  of  the  facts,  it 
appeared  that  the  extent  was  not  merely  tested  on  the  same  day 
with  the  date  of  the  assignment,  but  that  it  was  actually  delivered 
to  the  sheriff  before  the  assignment  executed.  This  understanding 
of  the  facts,  however,  is  entirely  irreconcileable  either  with  the 
importance  attached  to  the  case  by  Lord  Chief  Baron  Pabebr,  or 
the  manner  in  which  he  reasons  on  it.  The  goods  in  that  case  had 
been  for  several  days  seized  under  the  Commissioner's  warrant ;  if, 
then,  the  extent  had  been  delivered  to  the  sheriff  before  an  assign- 
ment executed,  the  argument  would  have  been  that,  the  King  not 
being  named  in  the  Statutes  of  Bankrupts,  there  was  no  relation  to 
the  act  of  bankruptcy  as  against  him,  and  his  writ,  being  executed 
by  delivery  to  the  sheriff  before  property  changed  by  the  assign- 
ment, would  prevail  of  course.  The  case,  however,  is  cited  by 
[  •631  ]  Lord  Chief  Baron  Parker,  to  *Bhew  that  the  extent  bound  from  its 
teste ;  when,  therefore,  he  speaks  of  the  extent  coming  before  the 
property  vested  by  assignment,  it  is  clear  he  means  to  say  that  it 
was  tested  before  the  assignment  was  executed ;  and  it  was  tested 
before,  because  it  was  tested  on  the  same  day,  without  any  inquiry 
as  to  the  two  periods  of  the  day. 

And  this  was  uniformly  the  view  taken  of  this  case,  and 
according  to  it  the  law  was  laid  down  in  the  text  books,  before  the 
decision  in  Swain  v.  Morland,  in  which  no  reason  is  given  for 
understanding  it  differently.  It  is  well  worthy  of  observation,  as 
pointed  out  by  Baron  Parke  in  the  Court  below,  that  Baron  Wood, 
in  his  learned  judgment  in  Rex  v.  Oiles  (i),  so  understood  this  case, 
and  entirely  acquiesced  in  the  decision. 

The  doctrine  that  judicial  acts  are  to  be  taken  always  to  date 
from  the  earliest  minute  of  the  day  in  which  they  are  done,  stands 
upon  ancient  and  clear  authority,  and  upon  this  doctrine  alone  the 
present  judgment  may  well  be  sustained.  The  Crown  not  being 
bound  by  the  provisions  of  the  Statute  of  Frauds  respecting  writs 
of  execution,  or  by  the  Statutes  of  Bankrupts,  the  writ  of  extent, 
(1)  36  E.  E.  27  (8  Price,  331). 
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like  any  other  judicial  writ  of  execution  at  common  law,  takes  effect  Edwards 
upon  the  day  of  its  teste,  and  is  in  operation  for  the  whole  of  the  -^^^ 
day,  from  the  earliest  to  the  latest  minute,  without  any  division. 
This  is  a  general  rule,  quite  apart  from  all  considerations  of  prero- 
gative, and  was  recognised  and  acted  on  in  the  much  considered  and 
celebrated  case  of  Shelley  (i).  There  Edward  Shelley  covenanted  to 
suffer  a  recovery  on  the  9th  of  October,  the  first  day  of  Term  ;  he 
died  between  five  and  six  in  the  morning ;  afterwards  on  the  same 
day  the  recovery  passed  with  a  voucher  over,  and  immediately  after 
judgment  given  an  habere  facias  seisinam  was  awarded.  The  Lord 
Chancellor  and  all  the  Judges  of  England  held,  that  the  recovery 
was  *well  suffered,  though  the  death  took  place  before  the  Court  sat,  [  *632  ] 
''  because  the  record  is  to  be  understood  of  the  whole  day,  and 
relates  without  division  to  the  first  instant  of  the  day."  And, 
although  the  Court  will  inquire  at  what  time  a  par4;y  does  an  act,  as 
filing  a  bill,  or  delivering  his  declaration,  and  for  that  purpose  will 
take  notice  of  the  usual  hours  for  sitting,  (see  2  Lev.  141,  176; 
Bull.  N.  P.  187),  it  is  otherwise  with  regard  to  a  judicial  proceeding. 
This  distinction  is  pointed  out  in  Lord  Porchester's  case  (2)  by  Lord 
Mansfield,  and  recognised  by  Buller,  J.,  in  Pt^gh  v.  Robinson  (3) : 
it  is,  indeed,  also  mentioned  in  the  judgment  of  Stcain  v.  Morland, 
The  extent,  according  to  this,  operated  from  the  first  moment  of  the 
day,  in  the  course  of  which  the  assignment  was  executed,  and 
therefore  must  be  taken  to  have  preceded  the  assignment ;  if  so,  the 
foundation  of  the  defendant's  case  fails,  for  until  the  execution  of 
the  assignment,  the  property  as  against  the  Crown  remained  in  the 
bankrupt. 

If,  indeed,  it  should  be  considered  that  the  appointment  of  the 
assignees  is  itself  also  a  judicial  act,  and  not,  as  the  conveyance  by  the 
Commissioners  formerly  was,  merely  ministerial,  and  that  it  must 
therefore  be  taken,  equally  with  the  extent,  to  date  from  the 
beginning  of  the  day,  then  the  two  acts  will  be  concurrent ;  and  it 
has  never  been  disputed,  nor  was  it  contended  upon  the  argument, 
but  that  the  Crown  in  such  case  has  priority  over  the  subject.  This 
point  is  too  clear  to  need  any  confirmation  by  authority.  Upon  the 
whole,  therefore,  we  think  that  the  judgment  of  the  Court  below 

must  be  affirmed. 

Judgment  affirmed, 

(1)  I  Co.  Eep.  93  ;  Moore,  136.  (3)  1  T.  E.  116. 

(2)  3  Doug.  261. 
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1854.  *  COBBETT  p.   8L0WMAN. 

Feb.  9. 
(9  Ex.  633—634 ;  S.  C.  23  J4.  J.  Ex.  144  ;  23  L.  T.  O.  S.  8i.) 

^        -i  Held,  in  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court 

of  Exchequer,  that  a  person  in  custody  under  a  commission  of  rebellion  ^  1 ) 
issued  out  of  a  court  of  equity,  is  not  in  custody  for  any  "  criminal  or 
supposed  criminal  matter,"  within  the  meaning  of  the  Habeas  Corpus  Act, 
31  (^ar.  n.  c  2. 

In  the  case  of  Cobbett  v.  Slotvman  (2),  the  Court  of  Exchequer  having 
givQn  judgment  for  the  defendant  on  the  demurrer  to  the  replication 
to  the  second  plea,  the  issue  raised  on  the  plea  of  nil  debet  came  on 
for  trial  before  the  Lord  Chief  Baron ;  when  it  appearing  that  the 
plaintiff  was  in  custody  by  virtue  of  a  commission  of  rebellion 
issued  out  of  the  equity  side  of  the  Court  of  Exchequer  for  a 
contempt  of  that  Court,  the  learned  Judge  told  the  jury  that  the 
plaintiff  was  not  in  custody  for  any  criminal  or  supposed  criminal 
matter,  within  the  meaning  of  the  Habeas  Corpus  Act,  81  Car.  II. 
c.  2,  and  directed  them  to  find  a  verdict  for  the  defendant.  The 
plaintiff  tendered  a  bill  of  exceptions  to  that  ruling,  and  error 
having  been  assigned  thereon,  and  also  on  the  judgment  of  the 
Court  of  Exchequer,  the  case  was  now  argued  (s)  by 

The  plaintiff  in  person,  who  contended  that  a  committal  to  prison 
under  a  writ  of  rebellion  was  a  committal  for  a  "  supposed  criminal 
matter,"  within  the  meaning  of  the  31  Car.  II.  c.  2.  He  referred 
to  Rex  V.  Almon  (4),  5  Geo.  II.  c.  80,  and  Ex  parte  Whitchurch  {5). 

Bramwell  appeared  for  the  defendant,  but  was  not  called  upon 
to  argue. 

Maule,  J.  (6) : 

It  appears  to  us  very  clear,  from  the  whole  scope  of  the  Act 

[  •634  ]       81  Car.  II.  c.  2,  that  its  principal  *object  was  to  expedite  the  trial 

of  persons  in  custody  on  some  criminal  charge.    The  9th  section  (7) 

(which  does  not  apply  merely  to  cases  in  which  a  habeas  corpus 

would  be  granted,)  provides  that,  if  any  person  shall  be  in  custody 

(1)  The  commission  of  rebellion  no      J.,   Williams,  J.,  Talfourd,    J.,    and 
longer  issues.    For  the  present  pro-      Crompton,  J. 

cedure    for    contempt,   see  R.   S.   C.  (4)  Wilmot's  Opinions,  243. 

Order  XLIV.— J.  O.  P.  (5)  1  Atk.  55. 

(2)  4  Ex.  747,  where  the  pleadings  (6)  Coleridge,    J.,     had     gone    to 
are  fully  stated.  chambers. 

(3)  Before  Coleridge,  J.,  Maule,  J.,  (7)  8th    section     in    the     Statute^ 
Wightman,    J.,   Cresswell,  J.,  Erie,  fievised.— J.  G.  P.' 
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'*  for  any  criminal  or  supposed  criminal  matter,"  such  person  shall  cobbbtt 
not  be  removed  from  custody,  except  in  the  particular  manner  slowman. 
specified.  There  seems  no  reason  why  a  different  construction 
should  be  put  on  the  words  *'  criminal  or  supposed  criminal  matter" 
in  that  section,  from  that  which  they  bear  in  any  other.  We 
entertain  no  doubt  that  they  apply  only  to  cases  where  a  person  is 
in  prison  upon  some  charge  for  which  he  is  liable  to  be  tried,  and 
do  not  extend  to  process  which  issues  in  a  civil  suit.  In  this  case 
the  particular  process  could  only  be  issued  out  of  a  court  of  eqUity, 
which  has  no  criminal  jurisdiction.  The  writ  is  technically  called 
"a  commission  of  rebellion,"  but  that  is  only  a  legal  expression  to 
designate  this  particular  form  of  writ,  which  is  simply  a  power  to 
arrest  and  bring  the  party  before  the  Court  in  order  to  compel  an 
appearance  in  a  civil  suit.  That  is  not  a  case  in  which  a  writ  of 
habeas  coi-pm  would  be  granted  under  this  statute.  Here  the 
plaintiff  was  in  custody,  not  for  any  criminal  or  supposed  criminal 
matter,  but  under  a  writ  of  contempt  in  a  civil  suit ;  and  therefore 
we  think  that  there  was  no  ground  for  the  writ  of  error  on  the 
judgment  of  the  Court  below  on  the  demurrer,  and  that  the 
direction  of  the  Lord  Chief  Baron  was  right. 

Judgment  affirmed. 


JOSEPH  HUNT  V.  REMNANT.  ^^^''^ 


(9  Ex.  635—641 ;  S.  0.  23  L.  J.  Ex.  135;  18  Jur.  335  ;  22  L.  T.  0.  S.  350.) 

By  indeoture  of  the  3l8t  of  March,  1852,  E.  H.  demised  to  B.  for  ninety- 
nine  years  a  piece  of  land  and  four  unfinished  dwelling-houses ;  and  B. 
covenanted  that  he  would,  on  or  before  the  25th  of  June,  1 852,  finish  the 
dwelling-houses  under  the  direction  and  to  the  satisfaction  of  the  surveyor 
of  E.  H. :  Provided  that,  if  default  should  be  made,  it  should  be  lawful  for 
E.  H.  '*  into  the  demised  premises,  or  any  part  thereof  in  the  name  of  the 
whole,  and  repossess,  retain,  and  enjoy -the  same  as  of  his  former  estate." 
By  a  subsequent  indenture  of  the  same  date,  B.  mortgaged  the  premises  in 
question  to  the  plaintiff.  By  indenture  of  the  30th  of  July,  1852,  between 
E.  H.  of  the  one  part,  and  the  defendant  of  the  other  part,  reciting  that 
E.  H.  had  entered  into  several  underleases  alTecting  the  said  premises,  the 
particulars  of  which  were  known  to  the  defendant,  E.  H.  assigned  to  the 
defendant  the  said  leasehold  premises,  "  and  all  the  estate,  right,  title,  and 
interest  of  him  the  said  E.  H.  in,  to,  or  out  of  the  said  premises/'  for  the 
residue  of  the  term  of  years  granted  by  the  aforesaid  indenture  of  lease, 
subject  nevertheless  to  the  underleases  therein  referred  to.  B.  did  not 
complete  the  houses  on  the  25th  of  June,  1852,  and  no  surveyor  was 
appointed.  In  July,  lHo2,  B.  gave  up  possession  of  the  premises  to  the 
defendant.  The  plaintiff  having  brought  ejectment  as  mortgagee  :  Held, 
in  the  Exchequer  Chamber,  that,  assuming  there  was  a  sufficient  clause  of 


[  635] 
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Hunt  re-entry,  and  also  a  forfeiture  of  which  E.  H.  might  have  availed  himself,  the 

f.  indenture  of  assignment  did  not  show  any  intention,  or  use  sufficient  words, 

Remnant.  ^  pagg  a  right  of  entry  to  the  defendant,  even  if  such  a  right  is  assignable 

under  the  Eeal  Property  Act,  1845  (8  &  9  Vict  c.  106),  s.  5,  which,  semble^ 

it  is  not. 

Error  on  a  bill  of  exceptions,  to  the  ruling  of  Pollock,  C.  B.,  in 
the  case  of  Remnant  v.  Hunt  (i).  The  action  was  in  ejectment,  to 
recover  possession  of  certain  land  and  buildings.  The  defence  was 
for  the  whole  of  the  land  and  premises  mentioned  in  the  writ. 

The  cause  was  tried  at  the  Surrey  Summer  Assizes,  1853,  when 
the  plaintiff  gave  the  following  evidence :  By  indenture  of  the  Slst 
March,  1852,  between  Edward  Hunt  of  the  one  part,  and  J.  Bishop 
of  the  other  part,  Edward  Hunt  demised  to  J.  Bishop  a  piece  of 
land,  situate  at  Waltham  Lane,  in  the  parish  of  Gheshunt,  in  the 
county  of  Hertford,  together  with  four  dwelling-houses,  then  in  the 
course  of  erection  thereon :  Habendum  from  the  24th  of  June,  1851, 
for  the  term  of  ninety-nine  years,  at  certain  rents.  The  lease 
contained  (amongst  others)  the  following  covenant :  And  the  said 
J.  Bishop  doth  hereby  covenant  with  the  said  E.  Hunt,  that  he  the 
said  J.  Bishop  ''  shall  and  will,  on  or  before  the  25th  day  of  Jane, 
1852,  at  his  own  costs,  &c.,  complete  and  finish  in  a  good  and  work- 
manlike manner,  fit  for  habitation,  the  said  four  messuages  or 
dwelling-houses  now  erecting  and  building  by  him  the  *8aid 
J.  Bishop  upon  the  said  piece  or  parcel  of  ground  hereby  demised, 
under  the  direction  and  to  the  satisfaction  of  the  surveyor  of  the 
said  E.  Hunt,  and  in  all  things  conformable  to  the  agreement  in 
that  behalf,  dated  the  29th  of  September,  1851,  and  made  between 
the  said  E.  Hunt  of  the  one  part,  and  the  said  J.  Bishop  of  the  other 
part : "  Provided  always,  that  "  if  default  shall  be  made  in  per- 
formance of  any  of  the  covenants  herein  contained  on  the  part  of 
the  said  J.  Bishop,  his  executors,  &c.,  it  shall  be  lawful  for  the  said 
E.  Hunt,  his  executors,  &c.,  into  the  said  demised  premises,  or  any 
part  thereof  in  the  name  of  the  whole  (2),  and  repossess,  retain,  and 
enjoy  the  same  as  of  his  and  their  former  estate,  this  indenture  or 
anything  herein  contained  to  the  contrary  notwithstanding."  This 
indenture  contained  the  usual  covenants  to  repair,  paint,  <&c.  By 
indenture,  executed  by  the  said  J.  Bishop  on  the  said  Slst  day  of 
March,  1852,  after  the  execution  of  the  aforesaid  indenture  of  lease, 
being  an  indenture  dated  the  Slst  of  March,  1852,  and  made 
between  the  said  J.  Bishop  of  the  one  part,  and  the  plauitiff  (the 

(1)  See  Hunt  v.  Bishop,  91  R.  R.  698      arose  on  the  same  lease. 
(8  Ex.  675),  in  which  similar  questions  (2)  Sic, 


[  ♦636  ] 
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defendant  in  error)  of  the  other  part,  after  reciting,  amongst  other  Hunt: 
things,  the  said  indenture  of  lease  of  the  81st  of  March,  1852,  the  remnant. 
said  J.  Bishop  did,  in  consideration  of  money  lent,  grant  and  demise 
to  the  plaintiff  the  premises  in  the  writ  mentioned,  to  hold  the  same 
to  the  plaintiff  (the  defendant  in  error)  thenceforth  during  all  the 
residue  then  unexpired  of  the  said  term  of  ninety-nine  years,  except 
the  last  day  of  the  said  term,  subject  to  a  proviso  for  redemption  on 
repayment  of  the  money  lent.  By  indenture,  made  the  80th  of 
July,  1852,  between  E.  Hunt  of  the  one  part,  and  Joseph  Hunt 
of  the  other  part,  reciting  {inter  cUia)  that,  by  an  indenture  of  lease, 
dated  the  18th  of  February,  1852,  and  made  between  S.  Walters  of 
the  first  part,  the  said  Joseph  Hunt  of  the  second  part,  and  the  said 
E.  Hunt  of  the  third  part,  for  the  considerations  therein  mentioned, 
8.  Walters,  at  the  request  of  J.  Hunt,  did  demise,  and  J.  *Hunt  did  [  ^^^^  ] 
grant  and  demise  unto  E.  Hunt,  all  that  piece  or  parcel  of  freehold 
land  or  ground,  situate  on  the  north  side  of  Waltham  Lane,  in  the 
parish  of  Cheshunt,  in  the  county  of  Hertford,  for  ninety-nine 
years,  from  the  29th  of  September,  1851 :  also  reciting  that,  since 
the  granting  of  the  aforesaid  indenture  of  lease,  E.  Hunt  had 
entered  into  several  agreements  and  underleases,  affecting  the  said 
leasehold  premises,  the  particulars  of  which  were  known  to  the 
said  J.  Hunt :  It  was  witnessed,  that  E.  Hunt,  for  the  considerations 
therein  mentioned,  did  "  bargain,  sell,  assign,  transfer,  and  set  over 
unto  the  said  J.  Hunt  all  and  singular  the  aforesaid  leasehold 
premises,  with  their  appurtenances,  and  all  the  estate,  right,  title, 
and  interest  of  him  the  said  E.  Hunt,  in,  to,  or  out  of  the  said 
premises,  and  every  part  thereof ;  To  have  and  to  hold  the  said 
premises  hereby  assigned,  and  every  part  thereof,  for  the  residue  of 
the  term  of  years  granted  by  the  aforesaid  indenture  of  lease,  and 
all  other  the  estate  and  interest  of  the  said  E.  Hunt  therein  or 
thereout ;  subject,  nevertheless,  to  the  agreements  and  underleases 
hereinbefore  referred  to."  The  premises  comprised  in  the  last- 
mentioned  indenture  included,  amongst  others,  the  premises  men- 
tioned in  the  writ.  It  was  also  proved,  that  the  houses  in  the  first- 
mentioned  indenture  and  in  the  writ  mentioned,  were  not,  nor  was 
either  of  them,  completed  and  finished,  fit  for  habitation,  on  or 
before  the  25th  day  of  June,  1852,  and  that  no  surveyor  had  been 
appointed.  In  July,  1852,  Bishop  gave  up  possession  of  the 
premises  to  Joseph  Hunt. 

The  defendant's  counsel  submitted,  that  the  term  granted  by  the 
lease  of  the  31st  of  March,  1852,  had  been  forfeited  and  determined. 
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HoKT  by  reason  of  the  noncompletion  of  the  houses  by  the  25th  of  June, 
Remnant.  1B52,  and  by  the  entry  of  the  defendant  on  the  premises.  The 
plaintiff's  counsel  insisted  that  the  lease  was  still  subsisting, 
because,  first,  the  appointment  of  a  surveyor  was  a  condition 
precedent  to  the  liability  of  Bishop  or  his  assigns  to  perform  the 
[  *638  ]  ^covenant ;  secondly,  that  the  lease  contained  no  power  of  re-entry  ; 
thirdly,  that  the  assignment  by  E.  Hunt  to  J.  Hunt  was  a  waiver 
of  the  forfeiture  (if  any) ;  fourthly,  that  the  right  of  entry  was  not 
assignable.  The  Lord  Chief  Baron  held  that  the  term  granted  by 
the  lease  of  the  Slst  of  March,  1852,  had  not  been  determined,  and 
that  the  plaintiff  was  entitled  to  the  possession  of  the  premises ; 
and,  under  his  Lordship's  direction,  the  jury  found  a  verdict  for  the 
plaintiffs. 

The  defendant's  counsel  having  tendered  a  bill  of  exceptions  to 
the  above  ruling,  the  case  was  now  argued  (i)  by 

BramweU  (Simpson  with  him),  for  the  plaintiff  in  error  (the 
defendant  below) : 

First,  the  lease  of  the  Slst  March,  1852,  contains  a  clause  of 
re-entry  not  only  in  substance  but  in  terms.  Unless  the  clause  be 
so  construed,  it  is  devoid  of  meaning.  The  omission  of  the  word 
'*  re-enter  "  is  immaterial,  for,  though  a  technical  term,  the  expression 
is  scarcely  accurate,  because  the  lease  is  determined  by  the  election 
of  the  lessor  to  repossess  the  premises.  Secondly,  a  right  of  entry 
accrued  for  condition  broken.  The  true  meaning  of  the  covenant 
to  build  **  under  the  direction  and  to  the  satisfaction  of  the  surveyor 
of  the  lessor  "  is  that  the  lessee  will  build  according  to  the  agi*ee- 
ment  in  that  behalf ;  and  that  if  the  lessor  thinks  fit  to  appoint  a 
surveyor,  the  lessee  shall  build  under  his  direction  and  to  his 
satisfaction.  It  will  be  argued  on  the  other  side,  that  this  is  not  an 
absolute  covenant  to  build  at  all  events,  but  only  a  conditional 
covenant  to  build  if  a  surveyor  is  appointed.  But  the  covenant  is 
for  the  benefit  of  the  lessor,  whereas  it  is  attempted  to  be  made  a 
covenant  for  the  benefit  of  the  lessee.  The  argument  on  the  other 
[  *689  ]  side  would  go  to  this  extent,  that  if  by  *any  accident  the  lessor 
omitted  to  appoint  a  surveyor  before  the  25th  of  June,  1852,  the 
lessee  would  not  be  bound  to  build  at  all.  Upon  the  same  principle, 
the  lessee  would  lose  his  right  to  build ;  and  further,  the  covenants 
to  repair  and  paint,  &c.,  would  be  inapplicable  if  the  lessee  built 

(1)  Before  Coleridge,  J.,  Maule,  J.,      J.,  Williams,   J.,   Talfourd,   J.,   and 
Wightman,  J.,    Cresewell,   J.,   Erie,      Crompton,  J. 
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after  the  25th  of  June,  1852,  or  before  that  time,  but  not  under  the        Hukt 
direction  or  to  the  satisfaction  of  the  lessor's  surveyor.  Remnant. 

(GoLERiDOB,  J. :  Might  not  time  be  of  the  essence  of  the  contract 
as  against  the  lessee,  but  not  for  him  ?) 

The  covenant  is  only  to  repair  houses  built  in  conformity  with  the 
provisions  of  the  lease. 

(CoLERiDOE,  J. :  Though  the  houses  were  built  after  the  appointed 
time,  or  not  under  the  direction  of  the  lessor's  surveyor,  they  would 
nevertheless  have  been  built  under  and  subject  to  the  covenants  in 
the  lease. 

Crompton,  J. :  Would  it  be  a  good  plea  to  a  breach  of  covenant 
for  non-repair,  to  say  that  in  building  a  particular  part  of  the 
houses  the  lessee  did  not  follow  the  directions  of  the  lessor's 
surveyor  ?) 

Suppose  a  lessee  covenanted  to  build  a  mansion  under  the  direction 
of  a  surveyor,  but  instead  of  doing  so  he  built  a  row  of  cottages, 
would  the  covenant  to  repair  the  mansion  apply  to  the  cottages  ? 
If  the  appointment  of  a  surveyor  is  a  condition  precedent  to  the 
lessee's  obligation  to  build,  he  would  commit  waste  by  building 
before  a  surveyor  was  appointed. 

(Maulb,  J. :  He  might  have  the  right,  but  not  be  compellable  to 
build.) 

Coomhe  v.  Oreene  (i)  is  distinguishable,  because  there  the  defendant 
could  not  proceed  with  the  improvements  and  additions  until  he  was 
directed  by  a  surveyor.  Jones  v.  Cannock  (2),  and  DaUman  v. 
King  (3),  are  authorities  in  point.  Thirdly,  the  right  of  entry  was 
assignable.  The  7  &  8  Vict.  c.  76,  enabled  any  person  to  assign  a 
''  right  of  entry  for  condition  broken."  That  statute  was  repealed 
by  the  8  &  9  Vict.  c.  106,  the  6th  section  of  which  enacts,  *'  that, 
after  *the  1st  of  October,  1845,  a  contingent,  an  executory,  and  a  [  *640  ] 
future  interest,  and  a  possibility  coupled  with  an  interest  in  any 
tenements  or  hereditaments  of  any  tenure,  whether  the  object  of 
the  gift  or  limitation  of  such  interest  or  possibility  be  or  be  not 
ascertained,  also  a  right  of  entry,  whether  immediate  or  future,  and 
whether  vested  or  contingent,  into  or   upon  any  tenements  or 

(1)  63  R.  E.  661  (11  M.  &  W.  480).  (3)  44  E.  R.  661  (4  Bing.N.  C.  104). 

(2)  82  B.  B.  850  (5  Ex.  713). 
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HuKT        hereditaments  in  England  of  any  tenure,  may  be  disposed  of  by 
Remnaut.     deed,"  &c. 

(Maule,  J. :  That  does  not  mean  a  right  of  entry  for  a  forfeiture, 
but  a  right  of  entry  in  the  nature  of  an  estate  or  interest,  that  is, 
where  a  person  by  lapse  of  time  has  lost  everything  except  his  right 
of  entry.) 

Under  the  1  Vict.  c.  26,  s.  3,  a  right  of  entry  for  condition  broken 
may  be  disposed  of  by  will. 

Honyman,  (Mavde  with  him)  appeared  for  the  defendant  in  error, 
but  were  not  called  upon  to  argue. 

COLBRIDGB,  J. : 

We  are  all  of  opinion  that  the  direction  of  the  Lord  Chief  Baron 
was  right.  If  the  term  granted  by  the  lease  of  the  81st  of  March, 
1852,  is  not  subsisting,  it  is  because  it  was  open  to  forfeiture.  At 
present  I  will  assume  that  there  was  a  forfeiture  in  the  time  of 
Edward  Hunt,  of  which  he  might  have  availed  himself.  Now  there 
is  no  evidence  to  show  that,  while  the  estate  remained  in  him,  he 
elected  to  re-enter,  which  he  might  have  done  after  the  25th  of 
June,  1852.  Then  the  .question  is,  whether  the  entry  of  Joseph 
Hunt  under  an  assignment  made  to  him  subsequently  to  (hat 
period,  put  an  end  to  the  lease.  This  assignment,  which  is  dated 
the  80th  of  July,  1852,  begins  by  reciting  the  original  lease  from 
the  ground  landlord ;  it  also  recites,  that,  subsequently  lo  that 
lease,  Edward  Hunt  entered  into  several  agreements  and  under- 
leases; it  is  then  witnessed  that,  for  the  considerations  therein 
mentioned,  Edward  Hunt  did  "  bargain,  sell,  assign,  transfer,  and 
[  *64i  ]  set  over  unto  Joseph  *Hunt  all  and  singular  the  aforesaid  leasehold 
premises,  and  all  the  estate,  right,  title,  and  interest  of  him  the  said 
Joseph  Hunt  in,  to,  or  out  of  the  said  premises,"  &c.,  "subject, 
nevertheless,  to  the  agreements  and  underleases  hereinbefore 
referred  to."  If,  by  the  operation  of  the  8  &  9  Vict.  c.  106,  the 
right  of  entry  supposed  to  be  in  Edward  Hunt  was  incapable  of 
passing,  there  is  an  end  of  the  question ;  but  if  it  was  capable  of 
passing,  there  is  no  reason  to  suppose  that  such  an  interest  was 
intended  to  pass,  or  did  in  fact  pass.  The  assignment  contains  no 
words  in  express  terms  passing  it,  but  only  the  general  words  **  all 
the  estate,  right,  title,  and  interest"  &g.  ;  and  in  construing  the 


foL.  xcvi.]  1854.    EX.  CH.    9  EX.  641.  897 

conveyance,  we  think  that  the  parties  had  no  intention,  and  that  Hunt 
there  are  no  suflBcient  words  to  pass  that  interest!  There  are  only  rbmkant. 
two  suppositions,  one,  that  the  parlies  had  knowledge  of  the 
forfeiture,  the  other,  that  they  were  ignorant  of  it.  If  it  was  known 
to  them,  there  are  no  words  showing  that  knowledge,  but  on  the 
contrary,  they  recognise  the  agreements  and  underleases,  and 
convey  subject  to  them.  On  the  other  hand,  if  they  did  not  know 
of  the  forfeiture,  there  is  less  reason  to  suppose  that  they  intended 
to  pass  the  right  of  entry.  Upon  this  short  ground,  without  enter- 
ing into  the  other  points,  we  think  that  the  judgment  of  the  Court 

below  must  be  affirmed. 

Judgment  affirmed. 


The  great  NORTHEEN  RAILWAY  COMPANY  v.  mi. 
The  south  YORKSHIRE  RAILWAY  aud  RIVER  "±1' 
DUN  COMPANY.  [«^2] 

(9  Ex.  642—650 ;  S.  0.  23  L.  J.  Ex.  186.) 

The  judgment  of  the  Court  below  {nntCf  p.  660)  afi&nued  on  error  in  the 
Exchequer  Chamber. 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court 
of  Exchequer,  in  the  case  of  ZVie  South  Yorkshire  Railway  and  River 
Dun  Company  v.  2'he  Great  Northern  ^Railway  Company  (i).  The  [  *Mji  ] 
case  was  argued  (Nov.  28  and  29, 1853)  by  Bramwell  for  the  plaintiffs 
in  error,  and  by  Sir  F,  Kelly  for  the  defendants  in  error  (2).  The 
nature  of  the  arguments  sufficiently  appears  from  the  report  of  the 
case  in  the  Court  below,  and  from  the  judgment  of  this  Court.  The 
following  additional  case  of  Shrewsbury  and  Birmingham  Railway 
Company  v.  London  and  North  Western  Railway  Company,  and  The 
Shropshire  Union  Railways  and  Canal  Company  (s),  was  cited.  The 
CouBT  took  time  to  consider  their  judgment,  which  was  now 
delivered  by 

COLBRIDGE,  J. :      . 

The  question  in  this  case  arises  upon  an  agreement  between  two 
railways,  which  must  be  taken  to  have  been  made  bona  fide  for  the 
purpose  of  permitting  the  plaintiffs  to  become  carriers  of  coals  in 
their  own  carriages  upon  the  railway  of  the  defendants,  but  objected 

(1)  ^Ti^r^p.  ddU,  wherethepleadiugs  Erie,  J.,  Williams,  J.,  Talfourd, 
are  set  out  J.,  and  Crompton,  J. 

(2)  Before    Coleridge,    J.,    Maule,  (3)  17  Jur.  «4d. 
J.,     Wightman,     J.,    Cresswell,    J., 

B.B. — VOL.  XOVI.  57 


898 


1854.    EX.  CH.     9  EX.  643—644. 


[r.r. 


GBEA.T 

nobthbbn 
Bailway  Co, 

V. 

South 
yobkshibe 
Bailwat 

AND  BlYER 

Duw  Co. 


[♦644] 


to  as  invalid,  because  its  terms  are  such  as  are  beyond  the  competency 
of  the  contracting  parties  to  bind  themselves  to. 

By  the  87th  section  of  the  Railways  Glauses  Consolidation  Act, 
one  Railway  Company  is  empowered  ta  contract  with  afiother  for 
the  passage  over  or  along  the  line  of  that  other  of  its  engines* 
coaches,  waggons,  or  other  carriages,  upon  the  payment  of  such 
tolls,  and  under  such  conditions  and  restrictions,  as  may  be 
mutually  agreed  upon.  There  is  no  doubt  that  the  agi'eement  in 
question  is  a  contract,  within  the  first  part  of  this  sentence ;  it  is 
a  contract,  the  object  of  which  is,  and  by  which  it  is  provided,  that 
the  plaintiffs  may  pass  their  carriages,  laden  with  coals,  over  the 
line  of  the  defendants;  and,  so  far  as  its  purpose  and  ^general 
stipulations  provide  for  effecting  this,  it  is  clearly  a  contract  which 
the  two  bodies  were  competent  to  enter  into. 

But  it  is  a  condition  imposed,  upon  which  the  validity  of  the 
contract  depends,  that  this  use  of  the  line  shall  be  granted  upon 
payment  of  tolls ;  under  which  word,  by  sect.  3  of  the  same  Act, 
may  be  included,  not  merely  tolls  strictly  so  called,  but  also  "  any 
rate  or  charge,  or  other  payment,  payable  under  the'  special  Act, 
for  any  passenger,  animal,  carriage,  goods,  merchandise,  articles, 
matters,  or  things  conveyed  on  the  railway."  The  special  Act  in 
the  present  case  is  the  10  &  11  Yict.  c.  ccxci.,  but  the  payments 
reserved  under  this  agreement  are  not  to  be  found  or  made  payable 
under  any  section  of  this  Act ;  and  therefore  these  words  of  exten- 
sion may  be  thrown  out  of  consideration,  except  so  far  as  they  may 
be  thought  to  affect  the  interpretation  of  the  word  **  tolls."  The 
question  will  turn  upon  the  meaning  of  that  word,  and  it  may  be 
convenient  to  determine  this  before  we  proceed  to  the  special  facts 
to  which  that  meaning  will  have  to  be  applied.  The  8rd  section 
above  referred  to  clearly  does  not  in  any  way  limit  or  restrain  the 
construction  of  the  word  "  tolls," — it  does  not  assume  to  define  it; 
it  merely  specifies  certain  payments,  which  it  shall  be  held  to 
include  even  if,  per  «e,  they  could  not  be  brought  within  any  correct 
definition  of  it.  Further,  it  is  necessary  to  extend  the  construction 
beyond  the  strict  technical  meaning  of  toll  per  se ;  for  toll  per  se, 
without  the  addition  of  thorough  or  traverse,  or  some  adjunct, 
applying  it  to  the  passage  of  goods  or  passengers,  would  be  simply 
insensible  with  reference  to  a  railway.  It  must  clearly,  therefore, 
mean  at  least  a  payment,  the  consideration  of  which  is  the  passage 
of  passengers,  carriages,  or  goods  on  the  railway.  Nor  does  it 
seem  necessary  that  such  payment  should  be  limited  to  any  single 
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sum  for  each  passenger,  carriage,  or  parcel,  as,  at  common  law,  no 
objection  could  be  made  to  a  payment  by  the  score  "^or  the  hundred 
for  shee^  or  cattle  over  a  bridge,  or  through  the  soil  of  another,  by 
way  of  tolt  thorough  or  toll  traverse;  so,  we  think  a  payment  by 
the  score,  or  hundred,  or  thousand  of  tons  of  coals  would  not, 
merely  because  so  aggregated,  be  less  a  toll  within  the  meaning 
of  this  section  than  a  payment  by  a  single  ton.  Indeed,  if  if;  were, 
it  would  be  difficult  to  see  how  the  payment  by  a  single  ton  could 
be  supported,  for  that  is  an  artificial  division  of  quantity,  capable 
of  subdivisiorf.  And  in  this  way  the  argument  might  be  pushed 
down  to  the  smallest  measure  of  the  article  to  be  paid  for,  and  any 
such  technical  rule  would  be  found  so  inconvenient  as  to  make  its 
application  absurd. 

And  as  in  respect  of  quantities  common  sense  and  convenience 
and  the  circumstances  of  each  particular  subject  of  conveyance 
must  be  looked  to,  so  we  think  with  regard  to  variations  in  the 
rate  of  payment;  it  does  not  seem  essential  to  a  payment  for 
twenty  tons  being  a  toll,  that  it  is  not  exactly  the  double  of  the 
payment  for  •ten  ;  that  a  very  large  quantity  of  one  article  should 
pass  over  a  line  of  railway  may  be  proportionately  more  or  less 
beneficial  or  injurious,  may  be  proportionately  more  or  less  expen« 
sive  to  the  owners  of  the  line  than  a  smaller,  according  to  circum« 
stances ;  and  according  as  these  circumstances  operate,  the  rate  of 
payment  should  or  should  not  vary  with  the  quantity,  if  the  rules 
of  common  sense  or  justice  are  to  prevail.  At  all  events,  the 
payment  would  not  be  more  or  less  a  toll  in  consequence  of  such 
variation. 

Rejecting,  therefore,  the  quantities  on  which  the  payments  are 
imposed,  and  their  proportionate  arithmetical  equality  to  the 
quantities,  as  not  essential  to  such  payments  being  tolls,  there 
only  remains  the  consideration  for  the  payment,  which  must  un- 
questionably be  the  passing  of  the  goods  or  other  articles  on  the 
line.  The  line  is  *constructed  for  this  purpose  and  this  only ;  the 
goods  or  other  articles  are  placed  on  it  for  this  purpose  only ;  the 
toll  is  given  as  a  remuneration  for  this  ;  and  no  payment  can  pro- 
perly be  considered  as  a  toll  which  is  not  paid  as  the  remuneration 
for  this.  Thus,  if  a  special  Act  merely  authorised  the  taking  of 
toll  for  the  passage  of  goods  on  a  line,  and  A.  brought  1,000  tons, 
and  B.  500  to  be  passed  on  it,  and  the  Company  should  stipulate 
for  gross  sums  for  the  whole  quantities  from  each,  this  would,  in 
our  opinion,  be  a  taking  of  toll,  and  these  sums  would  not  be  less 
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tolls  merely  because  the  Company  should  stipulate  for  sums  not 
regulated  in  proportion  to  the  respective  quantities  to  be  passed  by 
A.  and  B. :  other  objections  might  or  might  not  be  taken  according  to 
circumstances  in  consequence  of  the  inequality,  but  such  inequality 
would  not  per  se  alter  the  character  of  the  payments  and  make  them 
cease  to  be  tolls. 

We  may  now  apply  this  reasoning  to  the  case  before  us,  remem- 
bering that  we  are  dealing  with  a  contract  which  must  be  assumed 
to  be  bond  Jide,  made  with  the  purpose  which  appears  on  the  face 
of  it,  and  not  colourably  for  any  other.  It  appears,  then,  that  the 
defendants'  lines  intersect  the  South  Yorkshire  Coal  Field,  and  form 
the  means  by  which  the  produce  of  such  coal  field  may  be  trans- 
ported to  distant  places  for  consumption ;  that,  the  plaintiffs'  lines 
communicating  with  the  lines  of  the  defendants,  the  former  were 
desirous  of  making  arrangements  with  the  latter  for  the  passafiie 
over  their  lines  of  the  engines  and  carriages  of  the  plaintiffs,  for 
the  purpose  of  carrying  coal,  upon  payment  of  a  graduated  toll  in 
proportion  to  the  quantity  carried ;  that  the  carriage  of  coal  form- 
ing an  important  branch  of  the  defendants'  revenue,  they  were 
apprehensive  that  such  arrangements  might  injuriously  affect  both 
their  coal  traffic  and  general  traffic,  and  therefore  declined  to  accede 
to  them  unless  they  should  be  guaranteed  from  injury  therefrom ; 
and  that,  as  the  two  Companies  were  unable  *to  determine  upon 
any  fixed  rate  of  toll  by  which  that  could  be  secured,  they  had 
agreed  to  enter  into  a  contract  for  tolls  to  fluctuate  as  the  contract 
thereafter  specifies. 

Thus  far  we  gather  this,  that  the  plaintiffs,  not  content  to  send 
their  goods  in  the  ordinary  way  on  the  defendants'  line,  are 
desirous  of  entering  into  a  contract  authorised  by  the  87th  section 
before  referred  to,  and  of  being  allowed  to  be  carriers  themselves 
on  the  defendants'  line,  of  an  article  which  the  defendants  them- 
selves were  largely  carrying  on  their  own  account.  The  contract 
which  the  plaintiffs  desired  to  enter  into  was  clearly  then  a  contract 
for  carrying — one  authorised  by  the  Act — one  upon  which  tolls 
would  lawfully  become  payable.  But  the  defendants  were  not 
bound  to  enter  into  such  contract,  and  they  had  a  right  to  stipu- 
late for  a  payment  in  respect  of  the  carriage  sought  for,  either  such 
in  amount  or  so  graduated  as  to  secure  them  from  injurious  conse- 
quences. Supposing  that  they  could  have  arrived  at  that  result 
by  a  rate  of  payment  fixed  under  all  circumstances,  exceeding  in 
any  degree  what  they  charged  other  persons,  could  it  liave  been 
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said  that  this  was  not  a  toll,  because  security  from  certain  injurious 
results  was  an  element  considered  in  fixing  the  amount?  Sup- 
posing it  had  been  apprehended  that  the  plaintiffs'  carriages,  or 
the  goods  to  be  loaded  in  them,  had  a  peculiarly  injurious  effect 
on  the  permanent  way  of  the  defendants^  and  they  bad  increased 
the  charge  to  meet  that  injury,  would  not  this  still  have  been  a 
toll  ?  But  if^  in  these  cases,  that  could  not  have  been  denied,  why 
should  the  payment,  being  fluctuating,  or  the  desire  to  be  saved 
from  contingent  injury  to  their  own  traffic  having  influenced  the 
amount,  make  any  difference?  The  payment  would  still  appear  to  be 
for  passage,  and  passage  would  have  been  the  object  of  the  contract. 

We  pass  on  now  to  the  terms  of  the  contract  as  to  remuneration. 
They  are  these  in  substance :  the  toll  is  to  be  calculated  for  periods 
of  six  months ;  if  in  any  six  months  *less  than  125,000  tons  of 
coal  be  carried,  the  plaintiffs  are  to  pay  such  a  sum  as  will  enable 
the  defendants  to  pay  the  dividends  guaranteed  on  their  preference 
shares,  and  8  per  cent,  on  the  calls  paid  up  on  their  ordinary  shares, 
less  the  clear  profits  which  they  may  themselves  make  in  the  same 
six  months  on  their  own  undertaking ;  this  sum  of  8  per  cent,  is 
gradually  advanced,  according  to  the  increased  quantity  of  coals 
carried,  till  it  reaches  6  per  cent.,  which  it  attains  when  the  quantity 
is  advanced  to  400,000  tons  or  upwards  ;  the  advances  in  quantity 
are  by  sums  of  25,000  tons,  with  a  provision  that  any  increase  less 
than  that  amount  in  any  six  months  shall  be  carried  to  the  credit 
of  the  next  six  months ;  and  there  is  also  a  provision  that,  if  the 
advance  in  quantity  shall  ever  raise  the  dividend  to  be  paid  to 
4/.  10s. y  the  toll  shall  thenceforth  never  fall  below  the  sum  which 
will  enable  the  defendants  to  pay  that  dividend. 

Upon  these  terms  it  is  objected,  first,  that  if  only  a  single  ton  be 
carried,  still  8  per  cent,  on  the  paid  up  capital  will  have  to  be  paid 
by  the  plaintiffs ;  secondly,  that  for  any  excess  of  quantity  beyond 
400,000  tons,  nothing  is  to  be  paid  ;  thirdly,  that  if  the  defendants 
should,  by  their  own  undertaking,  make  such  clear  profits  as  will 
enable  them  to  pay  the  dividends  stipulated  for,  according  to  the 
respective  quantities  of  coals  carried,  the  plaintiffs  will  pay  nothing; 
fourthly,  that,  by  deducting  only  the  clear  profits  from  the  sum  to 
be  secured  by  the  plaintiffs,  they  are  in  fact  responsible  for  all  the 
outgoings,  and  the  defendants  are  relieved  from  all  necessity  of  care 
and  economy  in  their  expenditure  and  management.  These  objec- 
tions are  not  all  founded  in  fact ;  for  example,  as  to  the  second, 
it  may  be  answered,  that  it  is  only  a  mode  of  reducing  the  rate  per 
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ton  where  the  total  quantity  exceeds  400,000,  so  as  to  bring  the 
total  sum  paid  to  the  same  as  that  paid  for  400,000,  still  that  for 
every  ton  something  is  paid.  As,  if  I  agree  to  carry  100  tons  for 
9iL  the  ton,  and  150  for  *6^/.,  the  same  amount  will  be  paid  in  both 
cases,  and  yet  something  is  paid  for  each  ton.  But,  assuming  all 
the  objections  to  be  founded  in  fact,  they  have  no  force  in  the 
argument,  unless  they  prove  the  payment  not  to  be  tolls,  that  is, 
jmyment  for  the  passing  of  goods,  carriages,  or  passengers ;  the 
terms  agreed  on  may,  in  certain  extreme  or  even  in  probable  cases, 
be  attended  with  the  consequences  stated ;  and  that  they  may  be 
so  is  evidence  of  the  character  properly  to  be  attributed  to  the 
payment,  more  or  less  strong,  according  to  their  probability  and 
importance,  but  it  is  only  evidence,  or  a  ground  of  inference ;  if 
the  true  character  of  the  payment  is,  that  it  is  made  as  a  compen- 
sation for  the  passing  of  the  goods,  it  will  be  a  toll ;  and  however 
improvident  a  bargain,  however  injurious  to  the  plaintiffs,  or  un- 
fairly advantageous  to  the  defendants,  however  it  may  be  attended 
with  unforeseen  and  prejudicial  consequences,  still  the  directors  of 
both  Companies  were  authorised  to  make  the  agreement,  and  it 
must  bind. 

And,  upon  consideration,  we  agree  with  the  majority  of  the  Court 
below,  that  this  is  the  true  character  of  the  payment.  In  ascer- 
taining the  rate  of  toll  per  ton,  the  parties  had  a  perfect  right  to 
consider  the  danger  which  the  defendants  apprehended  as  a  possible 
result  to  their  own  traffic  from  agreeing  to  the  plaintiffs*  proposals ; 
they  tried  to  arrive  at  a  security  from  this  by  a  fixed  rate,  and  they 
could  not ;  had  the  defendants  stipulated  for,  and  the  plaintiffs 
agreed  to,  some  extravagant  sum,  in  order  to  be  sure  of  that  result, 
consequences  as  unreasonable  and  inconvenient  might  have 
followed,  and  yet  the  bargain  would  have  been  unimpeachable. 
They  have  arrived  at  it  by  a  system  of  graduated  tolls ;  but  once 
admit,  that,  in  making  the  bargain,  that  result  might  properly  be 
an  object  in  view,  and  whether  it  is  arrived  at  in  one  or  the  other 
way  seems  immaterial. 

Suppose,  in  the  negotiation,  all  the  objections  now  urged  bad 
been  brought  forward,  they  w^ould  probably  have  been  *over-ruled 
by  the  answer,  that  there  was  no  reason  to  be  influenced  by  them, 
or  to  guard  against  them,  because  there  was  none  to  apprehend 
that  in  fact  they  would  arise ;  as  to  the  first,  it  might  have  been 
said  by  the  plaintiffs,  if  the  quantity  we  are  likely  to  carry  in  any 
six   months  should  be  nominal,  we  shall  carry  none,  and  relieve 
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ourselves  from  all  payment ;  bat  we  know  by  our  engagement,  that      Gbeat 
vre  are  sure  to  carry  a  large  quantity ;  as  to  the  second,  the  defen-  kailwat  Co. 


dants  might  have  said,  we  have  no  expectation  you  will  ever  exceed 
400,000  tons  in  any  six  months,  but  if  you  do,  we  may  well  afford 
to  diminish  our  rate,  so  as  to  make  your  total  payment  the  same  as 
before ;  as  to  the  third,  both  parties  may  have  known  well  enough, 
that  there  was  no  reasonable  expectation  of  the  defendants  being 
able  to  pay,  or  nearly  to  pay,  the  dividends  stipulated  for  out  of  the 
profits  of  their  own  undertaking.  And  so  the  other  objections  may 
have  been  disposed  of,  in  fact,  by  the  parties  who  were  cognisant 
of  all  the  circumstances,  and  were  seeking,  as  men  of  business,  to 
come  to  a  practical  conclusion.  Though  the  consequences  of  a  con- 
tract are  very  properly  to  be  considered  in  determining  its  character, 
yet  such  as  are  remote  or  improbable  ought  not  to  be  allowed  much 
weight ;  for,  in  truth,  they  do  not  much  influence  the  parties  in 
forming  it. 

Upon  the  whole,  we  are  of  opinion  that  this  contract  was  one 
which  the  directors  were  competent  to  make ;  and  that  the  judg- 
ment of  the  Court  below  ought  to  be  affirmed. 

Judgment  affirmed. 
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BUSH  V.  FOX  AND  Others. 

(9  Ex.  651—661;  S.  C.  23  L.  J.  Ex.  257.) 
[See  8.  C,  on  appeal  to  House  of  Lords,  5  H.  L.  C.  707.] 
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IN    THE    COURT    OF    EXCHEQUER. 


LEE  AND  Another  v.   SMITH. 

(9  Ex.  662—666 ;  S.  C.  23  L.  J.  Ex.  198 ;  23  L.  T.  0.  S.  70.) 

In  1851  A.  became  tenant  to  the  defendant  of  certain  premises,  under  the 
terms  of  a  written  agreement  (not  under  seal)  for  a  term  exceeding  three 
years,  the  rent  payable  quarterly,  in  advance.  A.  occupied  the  premises 
for  some  time,  aiid  paid  several  quarters*  rent,  an  the  receipts  g^ven  to 
him  by  the  defendant's  agent  stated  that  such  payment  was  in  advance, 
although  in  fact  A.  never  paid  the  rent  in  advance :  Held,  that,  although 
the  agreement  was  void  under  the  Beal  Property  Act,  1845  (8  &  9  Vict, 
c.  106),  as  not  being  under  seal,  still  that  the  receipt  taken  was  ample 
evidence  of  the  teuancy  being  upon  the  terms  of  the  rent  being  payable 
quarterly  in  advance. 

Semble,  that  the  agreement  itself  might  also  have  been  referred  to  for 
that  purpose. 

This  was  an  action  for  an  excessive  distress.    The  first  count  of 
the  declaration  alleged,  that  the  defendant  had  distrained  for  two 
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i.KB  quarters'  rent  of  90Z.,  whereas  one  only  was  due.  The  second  count 
SmVth.  ^^^  ^  count  for  money  had  and  received  to  the  use  of  the  plaintiffs 
as  assignees. 

Fleas,  to  the  first  count,  Not  ^'uilty  ''  by  statute,"  and  to  the 
second  count,  never  indebted ;  upon  which  pleas  issues  were  joined. 

At  the  trial,  before  Flatt,  B.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  in  June,  1851,  one  PoUitt  became  tenant  to  the  plain- 
tiff of  the  premises  in  question  ;  and  that,  in  September,  the  follow- 
ing agreement  was  drawn  up  and  signed  by  PoUitt,  as  containing 
the  terms  upon  wliich  he  held  the  premises : 

**  Memorandum,  that  I  James  Pollitt,  junr.,  have  taken  the  ware- 
house in  Mulberry  Street,  belont-ing  to  J.  B.  Smith,  Esq.,  M.P., 
on  the  following  terms,  viz.  the  rent  to  be  payable  quarterly  and  to 
be  due  in  advance,  the  tenancy  to  commence  the  24th  of  June, 
[  •6rt»  ]  1861  ;  all  inside  repairs  *to  be  done  at  my  own  expense.  The  rent 
to  be  16L  ISs.  id.  first  quarter;  25/.  second  quarter;  180/.  a  year 
for  the  three  following  years ;  and  afterwards  200/.  a  year  till  the 
expiration  of  the  coachmaker's,  Mr.  Kennedy's,  lease. 

"Witness,  &c.  ** Jambs  Pollitt,  Junr." 

**8rd  September,  1851." 

Pollitt  occupied  the  premises  up  to  the  time  of  the  distress,  which 
was  levied  on  the  11th  of  August,  1853,  for  two  quarters'  rent,  viz. 
for  45/.  as  due  for  the  preceding  quarter,  and  for  45/.  for  rent  claimed 
as  due  in  advance  at  the  beginning  of  the  quarter,  that  is  to  say, 
for  the  quarter  ending  on  the  29th  of  September  following. 

On  the  15th  of  August  Pollitt  was  adjudicated  a  bankrupt,  and 
on  the  17th  the  goods  were  sold,  after  due  notice  of  the  bankruptcy 
had  been  given  to  the  plaintiffs,  who  were  PoUitt's  assignees.  The 
plaintiffs  had  declined  to  continue  the  occupation  of  the  premises. 

Pollitt  had  duly  paid  the  increased  rent  of  45/.,  but  never  in 
advance ;  and  the  last  receipt,  which  was  also  in  the  form  of  all  the 
receipts  given  to  him  by  the  defendant's  agent,  was  as  follows : 

*'  Manchester,  4th  June,  185S. 
"  Received  from  Mr.  James  Pollitt,  junr.,  45/.  for  one  quarter's 
rent  of  premises,  in  Mulberry  Street,  due  in  advance,  on  the  25th 
of  December  last,  to  J.  B.  Smith,  Esq.,  M.P.,  for  the  quarter  then 
commencing,  and  ending  this  25th  of  March,  185S. 

"W.  H.  Ash." 

It  was  contended  on  the  part  of  the  plaintiffs,  that  under  the 
circumstances  the  defendant  was  not  entitled  to  distrain  for  the 
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quarter's  rent  alleged  to  be  due  at  the  beginning  of  the  quarter,         Lee 
inasmuch  as  the  agreement  of  September,  1851,  not  being  under       smTtb. 
seal  in   pursuance  of  the  8  &  9  Vict.  c.  106,  was  wholly  void ; 
and  therefore  that  there  was  no  evidence  of  the  bankrupt's  tenancy 
upon  *the  terms  relied  upon  by  the  defendant.     The  learned  Judge       .  •''6*  ] 
left  the  case  to  the  jury,  who  found  a  verdict  for  the  defendant, 
leave  being  reserved  to  the  plaintiffs  to  move  to  set  that  verdict 
aside,  and  to  enter  one  for  them  for  45Z.,  being  the  amount  of  a 
quarter's  rent. 

Knoicles  now  moved  accordingly  : 

The  defendant  had  no  ri^^ht  to  distrain  for  the  rent  alleged  to  be 
due  for  the  quarter  which  had  not  terminated  at  the  time  the 
distress  was  levied.  If  the  a«::reement  of  September,  1851,  had 
been  a  good  and  valid  instrument  in  law,  the  defendant's  right  to 
distrain  could  not  be  disputed.  But,  as  the  parties  clearly  intended 
by  it  to  create  a  tenancy  exceeding  a  term  of  three  years,  the  instru- 
ment, not  being  under  seal,  is  void  under  the  Brd  section  of  the 
8  &  9  Vict.  c.  106.  *  *  The  agreement,  therefore,  was  void,  and  it  [  «65  ] 
could  not  be  read  to  show  the  terms  upon  which  the  tenant  held. 
The  tenancy  was  a  yearly  one,  and  subject  to  the  incidents  of  such 
a  tenancy,  viz.  occupation  and  the  payment  of  rent.  The  tenant, 
therefore,  was  not  liable  to  the  payment  of  forehand  rent. 

(Platt,  B.  :  The  receipt  given  by  the  landlord  and  taken  by  the 
tenant  showed  that  the  parties  intended  that  the  rent  should  be 
paid  in  advance.) 

Payments  had  never  in  fact  been  so  made,  although  the  receipts 
were  in  that  form.  The  receipts,  if  taken  without  such  explanation, 
would  have  led  to  the  inference  tliat  the  rent  was  payable  in  ad- 
vance. The  payment  of  the  rent  in  advance  would  have  been  a 
good  consideration  for  a  tenancy  upon  the  terms  contained  in  the 
agreement ;  but  as  that  instrument  would  not  avail  the  tenant  if 
the  landlord  were  desirous  of  regaining  possession  of  the  premises 
the  tenant  would  derive  no  benefit,  either  by  the  instrument  or  by 
the  payments  made  under  it. 

Pabkb,  B. 

Although  the  agreement  for  a  lease  was  void  as  not  being  under 
seal,  as  required  by  the  7  &  8  [sic]  Vict.  c.  106,  there  was  ample  evi- 
dence that  the  party  in  question  consented  to  be  tenant  from  year  to 
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Lbe         year  ii[X)n  the  terms  that  the  rent  should  be  payable  at  the  begin- 
Smith.       ^^^^8  ii^stead  of  at  the  end  of  each  quarter,  and  consequently  the 
defendant   had  a  right  to  distrain.     There    ought,  therefore,  to 
be  no  rule. 

Martin,  B.  : 

^Nfy  impression  is,  that  the  defendant  would  have  succeeded  with- 
out the  receipts,  and  that  he  would  have  been  entitled  to  refer  to 
the  uistrument  for  the  purpose  of  seeing  what  the  terms  of  the 
tenancy  were. 

[  666  ]       Parke,  B.  : 

I  do  not  say  that  I  dissent  from  that  proposition,  but  here  the 
proof  of  that  fact  appeared  more  strongly  without  it. 

Pollock,  C.  B.,  and  Plait,  B.,  concurred. 

Ride  refused. 


J»54.  BENTLEY  v.  DAWES  and   Another. 

Ufay  8. 
(9  Ex.  666—667  ;  S.  C.  2  C.  L.  B.  1070;  23  L.  J.  Ex.  220.) 

[Pleading  condition  precedent:  see  Order  XIX.,  r.  14.] 


1854.  WHEELER  AND  Another  v.  BAVIDGE(l). 

Mays. 
_  (9  Ex.  668—672  ;  S.  0.  2  C.  L.  B.  1077;  23  L.  J.  Ex.  221.) 

[668  I 
^  In  an  action  for  the  breach  of  a  charter-party  of  affreightment  by  the 

freighters  against  the  owner  of  the  vessel,  the  declaration  stated,  that  it 
was  agreed  by  the  parties  to  the  charter-party,  that  the  vessel  should  pro- 
ceed with  all  convenient  speed  to  S.  S.,  and  there  load  a  cargo  of  coals, 
and  therewith  proceed  to  L.,  and  deliver  the  cargo  at  a  safe  wharf ,  a  certain 
amount  of  freight  being  payable  per  ton  (the  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kind,  during  the  said  voyage 
always  exceptod)  that  the  charter-party  should  be  in  force  for  six  successive 
voyages ;  and  that  they  should  be  made  not  later  than  the  last  day  of 
Eebruaiy,  1853.  The  declaration  then  averred  that  the  plaintiffs  did  all 
things  necessary  to  be  done  on  their  part  to  entitle  them  to  have  six 
successive  voyages  performed  under  the  charter-party ;  and  that  they  had 
always  been  ready  and  willing  to  do  all  things  required,  yet  the  vessel  did 
not  make  six  successive  voyages  as  agreed  ;  and  that  the  defendant  would 
not  permit  the  said  vessel,  for  the  fourth  successive  time,  or  for  any  time 

(1)  Cited  in  Jackson  v.  Union  Marine      second  point  see  Order  XIX.,  r.  14. — 
Insurance  Co.  (Ibl^)  L.  R  10  C.  P.      J.  G.  P. 
125,  44  L.  J.  C.  P.  27.     As  to  the 
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except  three  times  after  the  making  of  the  charter-party,  to  proceed  to  S.  S.,      Whkeler 
and  there  to  load  a  cargo  of  coals  on  board.     Plea,  that,  after  the  making  ^» 

of  the  charter-party,  and  before  the  alleged  breach,  the  last  day  of  February 
had  expired  :  Held,  on  demuiTer,  first,  that  the  plea  was  no  answer  to  the 
action ;  and  secondly,  that  the  declaration  was  good,  although  it  did  not 
contain  any  averment  negativing  the  fact  of  the  defendant  being  within 
any  of  the  exceptions  contained  in  the  charter-party  ;  and  that,  if  the 
defendant  relied  upon  such  fact,  he  was  bound  to  plead  it. 

The  declaration  stated,  that  a  certain  agreement  or  charter-party 
of  affreightment  was  made  between  the  plaintiffs  and  the  defendant 
(therein  described  &c.),  which  was  as  follows : 

''Coal  Charter, 
"  Newcastle-upon-Tyne,  September  14th,  1852. 
"  It  is  this  day  mutually  agreed  between  Mr.  W.  A.  Bavidge, 
of  the  good  ship  or  vessel  called  the  Laurel,  13  reels  or  there- 
alx)uts,  J.  A.  Bavidge,  master,  now  in  the  river  Tyne,  and  William 
Hunter,  as  agent  to  Messrs.  Thomas  Pope  and  Wheeler,  of  London, 
the  freighters,  that  the  said  ship  being  tight,  staunch  and  strong, 
and  every  way  fitted  for  the  voyage,  shall,  with  all  convenient 
speed,  proceed  to  the  Pontop  and  South  Shields  Drop,  and  there 
take  on  board  from  the  agents  of  the  said  freighters  a  full  and 
complete  cargo  of  coals,  not  exceeding  what  she  can  reasonably  stow 
and  carry  over  and  above  her  tackle,  apparel,  provisions,  and 
furniture ;  and  being  so  loaded  shall  therewith  proceed  to  London, 
and  deliver  the  said  cargo  at  a  safe  wharf  to  the  order  of  the  said 
freighters  or  their  assigns,  they  paying  freight  for  the  same  at  and 
after  the  rate  of  68.  M.  per  ton,  delivered  in  London,  the  master 
paying  pilotage,  trimming,  delivery,  tonnage  duty,  half  weighing, 
*and  the  freighters  all  other  charges  during  the  said  voyage,  (the  [  '^6^  3 
act  of  God,  the  Queen's  enemies,  fire,  and  all  and  every  other 
damages  and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  and  kind  during  the  said  voyage,  always  excepted,)  the 
freight  to  be  paid  in  cash  for  ship's  use,  and  the  remainder  by 
factor's  note,  at  sixty  days  date,  one  market  day  to  be  allowed  the 
said  merchants  (if  the  ship  is  not  sooner  dispatched)  for  sale,  or 
three  halfpence  per  ton  additional  freight  for  each  market  day's 
detention  thereafter ;  a  regular  turn  for  a  weigher,  and  the  vessel 
to  be  delivered  at  the  rate  of  forty-nine  tons  per  day.  Days  on 
demurrage  over  and  above  the  said  lying  days  at  two  pounds  per 
day,  to  be  received  from  the  merchants.  Penalty  for  non-perform- 
ance of  this  agreement,  602.  It  is  further  agreed,  that  the  said 
charter  shall  be  in  force  for  six  successive  voyages,  and  that  they 
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Wheelbb  shall  be  made  not  later  than  the  last  day  of  Febraary,  1858 ;  that 
Bavi'dob.  three  clear  working  days  shall  be  allowed  for  loading  on  the  average, 
and  the  ship  to  pay  10«.  per  day  dispatch-money  at  the  wharf." 
The  declaration  then  proceeded  to  aver,  that  the  said  ship  called  the 
Laurel  did  afterwards  proceed  with  all  convenient  speed  to  the  said 
Pontop  and  South  Shields  Drop,  and  did  there  take  on  board  from 
the  agents  of  the  said  freighters  a  full  and  complete  cargo  of  coals ; 
and  being  so  loaded  did  therewith  proceed  to  London  and  deliver 
the  same  at  a  safe  wharf,  to  the  order  of  the  said  freighters ;  and 
did  afterwards  make  two  like  successive  voyages  under  the  said 
charter-party,  and  as  in  and  by  the  said  charter-party  was  agreed  ; 
and  that  the  plaintiffs  did  all  things  necessary  to  be  done  on  their 
part  to  entitle  them  to  have  six  successive  voyages  made  and  per- 
formed under  the  said  charter-party,  and  upon  the  terms  mentioned 
in  the  said  charter-party ;  and  that  the  plaintiffs  have  always  been 
ready  and  willing  to  do  and  perform  all  things  by  the  said  charter- 
[  *07O  J  party  required  to  be  done  by  them,  of  *all  which  premises  the  defen- 
dant had  notice ;  nevertheless  the  said  ship  did  not  make  six 
successive  voyages  under  the  said  charter- party,  as  in  and  by  the 
said  charter-party  was  agreed ;  and  that  the  defendant  would  not, 
although  requested  so  to  do,  cause  or  permit  the  said  ship,  for  the 
fourth  successive  time  after  the  making  of  the  said  charter-party,  or 
for  any  time  other  than  and  except  three  times  after  the  making  of 
the  said  charter-party,  to  proceed  to  the  said  Pontop  and  South 
Shields  Drop,  and  there  take  on  board  from  the  agents  of  the 
plaintiffs  a  full  and  complete  cargo  of  coals,  not  exceeding  what  the 
said  ship  could  reasonably  stow  and  carry,  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture,  whereby  the  plaintiffs  had 
lost  and  been  deprived  of  the  full  benefit  of  the  said  charter-party, 
and  of  divers  gains  and  profits  which  would  have  accrued  to  them  if 
six  successive  voyages  had  been  made  under  the  said  charter-party, 
and  if  the  said  contract  had  been  fulfilled  by  the  defendant ;  and 
that  the  plaintiffs  were  forced  and  obliged  to  and  did  freight  another 
ship,  at  a  great  additional  expense,  to  carry  to  London  the  several 
cargoes  of  coals  which  ought  to  have  been  carried  by  the  said  ship 
called  the  Laurel,  under  and  in  pursuance  of  the  said  charter-party, 
but  which  were  not  so  carried. 

Plea,  that  after  the  making  of  the  said  charter-party,  and  before 
the  alleged  breach  in  the  declaration  mentioned,  the  said  last  day  of 
February,  1858,  had  expired. 
Demurrer,  and  joinder. 


VOL.  xcvi.]  1864.    EX.    9  EX.  670—672.  909 


Lush  in  support  of  the  demurrer  :  Whkeleb 

The  plea  is  clearly  bad  in  substance,  for  it  aflfords  no  answer  what-     Bavidob. 
ever  to  the  defendant's  breach  of  contract.    The  plea,  in  fact,  merely 
sets  up  a  breach,  in  stating,  that  the  time  within  which  the  contract 
should  have  been  performed  had  elapsed. 

Unthank,  contra  :  [  671  ] 

If  the  plea  is  to  be  taken  as  no  answer  to  the  action,  the  declara- 
tion also  is  bad,  on  the  ground  that  the  exception  contained  in  the 
contract  is  not  negatived  by  any  allegation  on  the  part  of  the 
plaintiffs.  *  *  The  general  allegation^of  performance,  which  has 
been  introduced  into  the  declaration,  does  not  cure  the.defect. 

Lush,  in  reply : 

The  rule  contended  for  does  not  apply  to  the  present  pleading. 
The  declaration  is  good. 

(Martin,  B.  :  The  late  decision  of  this  Court  in  Metzner  v. 
Bolton  (i),  where  it  was  held  that  the  proof  of  a  contract  subject 
to  a  certain  qualification  did  not  support  a  count  which  did  not 
state  such  qualification,  seems  to  favour  the  objection  to  this 
declaration.  And,  moreover,  in  declarations  upon  charter-parties 
containing  such  an  exception,  it  has  been  the  practice  of  pleaders  to 
negative  the  fact  of  the  defendant's  being  excused  from  the  per- 
formance of  his  contract  by  reason  of  any  of  the  matters  within  the 
exception  having  precluded  him  from  performing  *it.)  [  *672  ] 

The  exception  here  has  no  reference  to  the  breach  alleged.  This  con- 
tract of  charter  is  in  the  nature  of  six  separate  charters  for  a  corre- 
sponding number  of  voyages.  The  exceptions  were  only  to  apply 
during  each  voyage,  and  consequently  they  have  no  application 
whatever  to  the  periods  between  each  of  such  voyages.  If  the  cause 
of  complaint  against  the  defend^t  had  been  for  not  going  at  all, 
the  exceptions  could  not  hava*  come  in  question,  for  the  defendant 
could  not  have  relied  upon  them  as  an  excuse.  There  may  be  an 
implied  exception  against  the  act  of  God,  the  Queen's  enemies  &c., 
in  all  contracts  of  charter;  but,  if  a  defendant  relies  upon  such 
exception,  he  must  plead  it,  as  being  a  matter  peculiarly  within  his 
own  knowledge. 

Parks,  B.  : 

The  argument  on  behalf  of   the   plaintiffs  is,  that  they  have 

(1)  AnU,  p.  821  (9  Ex.  518). 
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Wheeleb     asBigned  a  breach  of  the  contract  in  the  teims  in  which  it  was  made  ; 

Bavidgb.  ^^^  *^^*'»  ^^  ^^®  defendant  relies  upon  an  exception,  he  ought  to 
plead  it.  I  think  that  reasoning  is  correct.  This  is  either  a  posi- 
tive engagement  to  complete  six  voyages  before  the  end  of  February, 
or  the  contract  contains  some  implied  exception ;  and  if  the  defen- 
dant relies  upon  such  exception  as  a  defence,  I  think  it  ought  to 
come  from  him.  The  defendant  may  amend  upon  the  usual  terms, 
otherwise  there  will  be  judgment  for  the  plaintiffs. 

Pollock,  C.  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Judfjmentfor  the  plaintiffs. 


18W.  CHAPLIN   V.  LEVY. 

\, '  (9  Ex.  673—676 ;  S.  C.  3  C.  L.  E.  666 ;  23  L.  J.  Ex.  200.) 

[Costs  under  London  Small  Debts  Act :  see  now  s.  185  of  the  County  Courts 
Act,  1888.] 


1864.  NEILL  AND  Another  v.  RIDLEY  and  Otheks. 

^-^^^'  (9  Ex.  677-680 ;  8.  C.  2  C.  L.  R.  1018.) 

[  677  ]  Ijy  charter-party  it  was  **  agreed  that  (the  cabin  and  state  rooms,  and 

sufficient  room  for  the  cables,  ships*  stores,  provisions,  water,  and  crew, 
throughout  this  charter-party,  being  excepted,  reserving  however  such 
room  only  for  that  pui-pose  as  the  owners  would,  were  the  ship  to  be  loaded 
for  their  exclusive  benefit,)  the  said  vessel  shall  immediately  be  made  ready, 
and  take  on  board  from  the  said  charterers,  (who  are  to  have  the  full  roach 
of  the  vesseFs  hold  from  bulkhead  to  bulkhead,  including  the  half -deck), 
a  full  and  complete  cargo,''  and  thereupon  proceed  to  Halifax :  Held,  that, 
under  this  charter-party,  the  owners  of  the  vessel,  and  not  the  charterers, 
wei-e  entitled  to  the  freight  for  goods  loaded  on  the  deck  of  the  vessel. 

The  declaratioil  was  for  freight  due  from  the  defendants  to  the 
plaintiffs,  in  respect  of  the  carriage  and  conveyance  of  beasts  and 
cattle  of  the  defendants  by  the  plaintiffs  in  their  ship. 

Plea :  Never  indebted. 

At  the  trial,  before  Phitt,  B.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  the  sum  of  150/.  for 
the  conveyance  of  cattle  to  Halifax,  Nova  Scotia,  under  the  follow- 
ing circumstances  :  The  plaintiffs  were  owners  of  the  ship  Guisachait, 
and  on  the  80th  of  May,  1858,  Messrs.  Oxley  &  Co.,  merchants 
at  Liverpool,  chartered  that  vessel  from  the  plaintiffs.  The  charter- 
party  contained  the  following  stipulations :  "  It  is  this  day  agreed 
between  Messrs.  Neill,  owners  of  the  good  ship  or  vessel  called  the 
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Guisachan,  of  the  barilien  &c.,  whereof  P.  Philips  is  master,  of  the  Nbill 
one  part,  and  Messrs.  Oxley,  freighterers  or  charterers  of  the  said  bidley. 
vessel,  of  the  other  part,  Witnesseth  that  it  is  agreed  that  (the  cabin 
and  state-rooms,  and  sufficient  room  for  the  cables,  ship's  stores, 
provisions,  water,  and  crew,  throughout  this  charter-party  being 
excepted,  reserving,  however,  such  room  only  for  that  purpose  as 
the  owners  would,  were  the  ship  to  be  loaded  for  their  exclusive 
benefit,)  the  said  vessel  shall  immediately  be  made  ready,  and 
receive  and  take  on  board  from  the  said  charterers  (who  are  to  have 
the  full  reach  of  the  vessel's  hold  from  bulkhead  to  bulkhead, 
including  the  half-deck)  a  full  and  complete  cargo  of  lawful  mer- 
chandise and  specie ;  and  thereupon,  upon  being  dispatched,  shall 
proceed  to  Halifax,  Nova  Scotia,  and  there,  or  so  near  thereto  as  she 
may  safely  get,  deliver  the  said  cargo,  agreeably  to  bills  of  lading : 
in  consideration  whereof  the  said  aflfreighters  shall  deliver  *along-  \  •678  ] 
side  the  cargo  to  be  laden  on  board  the  said  vessel,  and  shall  receive 
or  cause  the  same  to  be  received  at  her  port  of  discharge,  and 
shall  and  will  pay  for  the  use  and  hire  of  the  said  vessel  in  respect 
of  the  said  voyage  420i."  (The  charter-party  then  provided  for  the 
mode  of  payment,  demurrage,  &c.)  **  That  such  goods  only  as  the 
charterers  may  direct  shall  be  received  on  board  the  said  vessel,  for 
which  the  mate  shall  give  a  receipt  when  tendered  alongside ;  and 
no  goods  to  be  received  in  the  cabin  or  any  part  of  the  vessel  with- 
out the  consent  of  the  charterers.  That  the  master  shall,  at  the 
charterer's  request,  sign  bills  of  lading  in  the  usual  and  customary 
manner,  and  at  any  rate  of  freight  that  may  be  filled  in  and  made 
payable  in  any  manner  the  charterers  may  choose,  without  prejudice 
to  this  charter,"  &c. 

After  the  above  charter-party  was  entered  into,  the  defendants, 
being  desirous  of  sending  some  cattle  to  Halifax,  applied  to  Messrs. 
Oxley  to  take  the  cattle  in  the  ship  which  they  had  chartered,  and 
on  the  7th.  of  June,  18^8,  ^(essrs.  Oxley  wrote  to  the  defendants  as 
follows :  *'  We  hereby  engage  to  take  for  you  upon  the  deck  of  the 
ship  Ouisachaii  hence  to  Halifax,  N.  S.,  seven  or  eight  head  of 
cattle,  and  provide  water  sufficient  for  the  passage,  and  a  man  to 
attend  them,  you  providing  provender,  boxes,  and  slings  and 
fittings  for  the  same,  the  freight  to  be  131.  10a.  per  head."  On  the 
same  day  the  defendants  wrote  in  answer  as  follows :  **  We  accept 
your  ofifer  for  conveying  seven  or  eight  head  of  cattle  to  Halifax  in 
the  Guisachan,  finding  water  and  a  man  to  look  after  the  same,  and 
necessary  fastenings  to  secure  the  boxes  to  the  deck.    We  providing 
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Nkill  boxes,  slings  and  provender ;  freight  payable  here  as  customary." 
BioLBT.  The  captain  having  informed  the  plaintiffs  that  Messrs.  Oxley  were 
aboat  to  ship  cattle  on  the  deck  of  the  vessel,  the  plaintiffs  gave  the 
defendants  notice  that  the  frei^'ht  of  the  cattle  must  be  paid  to 
them ;  and  the  plaintiffs  subsequently  wrote  to  Messrs.  Oxley  to 
I  ♦679  ]  ♦the  same  effect.  On  the  21st  of  June  the  master  signed  a  bill  of 
lading,  and  the  cattle  were  placed  on  the  deck  of  the  vessel  and  so 
carried  to  Halifax. 

It  was  objected,  on  behalf  of  the  defendants,  that  the  plaintiffs 
could  not  recover,  since,  by  the  terms  of  the  charter-party,  the 
whole  of  the  ship,  except  ''the  cabin  and  state-rooms,  and 
sufficient  room  for  the  cables,  ship's  stores,  provisions,  water, 
and  crew,"  was  appropriated  to  the  reception  of  cargo,  by  order 
of  the  charterers.  The  plaintiffs*  counsel  submitted,  that  the 
charterers  were  only  entitled  to  "the  full  reach  of  the  vessel's 
hold,  from  bulkhead  to  bulkhead,  including  the  half-deck." 
The  learned  Judge  was  of  that  opinion,  and  a  verdict  was  found 
for  the  plaintiffs. 

Hti^h  Hill  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

By  the  terms  of  the  charter-party,  the  freight  is  due  to  the 
charterers  and  not  to  the  owners  of  the  vessel.  The  reservation  of 
the  cabin  and  sufficient  room  for  the  cables,  ship's  stores,  &c.,  comes 
by  way  of  exception  to  the  charter  of  the  entire  vessel.  If  that 
exception  had  stood  alone,  the  owners  would  have  been  entitled  to 
the  half -deck,  since  that  is  the  usual  place  for  depositing  the  ship's 
stores.  Then  comes  a  proviso  on  that  exception,  viz.  that  the 
charterers  are  to  have  the  full  reach  of  the  vessel's  hold,  from  bulk- 
head to  bulkhead,  including  the  half-deck.  The  true  meaning  of 
that  is,  that,  although  the  owners  are  to  have  room  for  stores, 
provisions,  &c.,  yet  they  are  not  to^  place  them  in  the  hold  or  on 
the  bUlf-deck.  That  construction  is  supported  by  the  stipulation, 
that  no  goods  shall  be  received  in  the  cabin  or  any  part  of  the 

vessel  without  the  consent  of  the  charterers. 

Cur.  adv.  vtdt. 

Pollock,  C.  B.,  now  said : 

[  •680  ]  ^his  was  a  motion  for  a  *new  trial,  on  the  ground  of  misdirec- 

tion, arising  out  of  the  construction  of  a  charter  party.  We  have 
looked  into  the  charter-party,  and  are  of  opinion,  that  the  freight 
for  goods  carried  on  the  deck  of  the  vessel  is  due  to  the  owuerB, 
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and  not  to  the  charterers.  No  doubt,  if  there  was  any  special  Nbill 
contract,  the  charterers  would  have  a  right,  in  some  degree,  to  use  Ridley. 
the  deck,  though  it  is  in  general  left  quite  clear  for  the  manage- 
ment of  the  vessel.  But,  upon  reading  this  charter-party,  it 
appears  to  us  that,  according  to  the  true  construction  of  that 
document,  the  deck  is  excluded  from  what  is  let  to  the  charterers, 
who  have  "  the  full  reach  of  the  vessel's  hold  from  bulkhead  to 
bulkhead,  including  the  half-deck."     Consequently  there  will  be  no 

™'®-  BuU  refused. 


1864. 


JAMES  FENTON  v.  CLEGG  and  Another, 

(9  Ex.  680-683  ;  8.  0.  2  C.  L.  B.  1014  ;  23  L.  J.  Ex.  197.)  ^pril  20. 

A  testator  bequeathed  his  leasehold  cottages  to  his  son,  on  trust  to  sell  [  680  ] 
the  same,  and  out  of  the  proceeds  to  reimburse  himself  a  sum  borrowed  by 
the  testator,  funeral  expenses,  and  other  payments,  and  if  any  surplus, 
that  to  be  divided  between  the  testator's  three  children  and  his  grandchild ; 
and  the  testator  appointed  his  son  sole  executor.  The  son  never  proved 
the  will,  but,  on  the  death  of  the  testator  in  August,  1833,  he  took  posses- 
sion of  the  cottages,  and  continued  to  receive  the  rents  up  to  the  time  of  his 
death  in  March,  1839,  and  he  disposed  of  the  cottages  by  his  will.  In  June, 
1853,  the  grandchild  of  the  testator  obtained  administration  of  his  estate  and 
effects  with  the  will  annexed,  and  brought  ejectment  to  recover  possession  of 
the  cottages :  Held,  that  there  was  sufficient  evidence  of  an  assent  hj  the  son 
to  the  bequest  to  himself,  and  consequently,  that  he  was  entitled  as  legatee. 

Ejectment  to  recover  possession  of  certain  messuages,  with  the 
appurtenances,  situate  at  Bradford,  in  the  county  of  Tork.  The 
defendants  appeared  to  the  writ,  and  defended  for  the  whole  of  the 
land  therein  mentioned. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Tork  Assizes,  it 
appeared  that,  in  the  year  1766,  a  lease  had  been  granted  of 
the  premises  in  question  for  a  term  of  999  years,  at  a  peppercorn 
rent.  In  the  year  1804,  that  lease  was  assigned  to  Thomas  Fenton 
the  elder,  who  remained  in  possession  of  the  premises  until  his 
death,  in  August,  *1833.  By  his  will,  Thomas  Fenton  the  elder  [  •Wi  J 
devised  as  follows  :  ''  I  give  &c.  my  leasehold  cottages,  household 
furniture,  and  whatever  personal  property  I  have,  unto  my  son 
Thomas  Fenton,  junior,  on  trust,  to  be  disposed  of  in  the  following 
manner :  I  will  and  direct  that  my  son  Thomas  Fenton,  junior,  do 
sell  the  cottages  for  the  best  price  that  he  can  obtain ;  and  out  of  the 
money  thence  arising,  to  reimburse  himself  or  retain  for  his  own 
use  the  sum  of  154Z.,  which  I  borrowed  of  him  some  years  ago ; 
also  to  reimburse  himself  for  funeral  expenses,  proving  of  this  my 
will,  and  the  maintenance  of  myself  c^nd  wife  since  the  11th  day 
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FnrroK  of  September,  1829,  at  the  rate  of  IBs.  per  week,  during  the 
CLBoa.  -remainder  of  my  life.  If  there  is  any  remaining  surplus  after  the 
above  payments  are  deducted,  I  will  that  it  be  equally  divided 
amongst  my  three  children  and  grandchild,  the  son  of  James 
Fenton,  viz.  Betty  Ackroyd,  Ann  Gibson,  Thomas  Fen  ton,  and 
James  Fenton  my  grandchild  :  "  and  the  testator  appointed  his  son 
Thomas  Fenton,  junior,  sole  executor.  Thomas  Fenton,  junior,  never 
proved  the  will,  but  took  possession  of  the  property,  and  continued  to 
receive  the  rents  up  to  the  time  of  his  death,  in  March,  1839.  He  left 
a  will,  by  which  he  devised  the  property  to  certain  persons  upon  trust, 
and  the  trustees  let  it  to  the  defendants.  On  the  27th  of  June,  1853, 
administration  with  the  will  annexed  of  the  estate  and  effects  of  Thomas 
Fenton  the  elder,  was  granted  to  James  Fenton  the  plaintiff,  who 
was  then  the  only  surviving  and  residuary  legatee  named  in  the 
will.  It  appeared  that,  at  the  time  of  the  death  of  Thomas  Fenton 
the  elder,  the  value  of  the  premises  did  not  exceed  the  amount  of 
the  debts,  but  that  the  premises  had  since  increased  in  value. 

It  was  submitted,  on  the  part  of  the  defendants,  that  the  plaintiff 
could  not  recover,  inasmuch  as  the  legal  estate  had  vested  in 
Thomas  Fenton,  junior,  as  devisee  under  the  will  of  his  father.  On 
[  •682  ]  behalf  of  the  plaintiff  it  *was  objected,  that  there  was  no  evidence 
of  an  assent  to  the  bequest.  The  learned  Judge  was  of  a  contrary 
opinion,  and  directed  a  verdict  for  the  defendants,  reserving  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him. 

Hugh  HiU  now  moved  accordingly : 

Thomas  Fenton,  junior,  not  having  proved  the  will,  his  posses- 
sion of  the  premises  is  no  evidence  of  an  assent  to  the  bequest  to 
himself.  In  Com.  Dig.  tit.  **  Administration,"  (C.  7),  it  is  said : 
*'  But  if  the  executor,  being  a  legatee,  enter  into  the  term,  but  do 
not  prove  the  will,  that  does  not  amount  to  an  assent  to  have 
it  as  legatee.  Vide  Off.  Ex.  823."  Where,  indeed,  the  entire 
term  is  given  to  the  executor,  his  entry  will  amount  to  an 
election  to  take  as  legatee;  but  where  he  has  a  partial  interest 
only,  he  must  do  something  more  than  enter  in  order  to  give 
assent  to  his  legacy :  Pannel  v.  Ferin  (1) ;  Wms.  Exors.  pt.  8, 
b.  3,  c.  4,  s.  3.  That  doctrine  is  recognised  in  Doe  d.  Hayes  v. 
Sturges  (2).  *  *  In  Doe  d.  Sturges  v.  Tatchell  (3),  Parkb,  B., 
says,  that  the  principle  of  law  on  this  subject  has  been  correctly 

(1)  Cro.  Eliz.  347.  (3)  37  B.  B.  516  (3  B.  &  Ad.  675). 

(2)  17  E.  B.  491  (7  Taunt  217). 
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laid  down  in  Doe  d.  Hayes  v.  Sttirges,  "  that  where  an  executor       Fenton 
takes  an  interest,  but  not  an  absolute  *estate  under  the  will,  he       clbuo. 
must  do  some  act  as  legatee  to  show  his  assent  to  the  legacy,       [  *683  ] 
and  a  mere  entry  is  not  sufficient."     In  this  case,  assuming  that 
the  value  of  the  property  did  not  exceed  the  charges,  the  only  trust 
was  to  sell  the  estate  and  apply  the  proceeds  in  payment  of  the 
debts,  the  same  trust  as  would  attach  to  the  term  in  the  hands  of 
the  executor;    if,  however,  there  was  a  surplus  above  the  debts, 
then,  to  bold  that  there  was  an  assent  to  the  bequest  would  be  to 
render  the  devisee  liable  for  a  breach  of  trust  in  not  disposing  of 
the  residue  according  to  the  directions  of  the  will. 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  there  ought  to  be  no  rule.  There 
was  evidence  of  an  assent  by  Thomas  Fenton  to  the  bequest,  for 
he  entered  into  possession  and  dealt  with  the  property  as  his  own. 

Parke,  B.  : 

I  am  also  of  opinion  that  there  was  sufficient  evidence  of  an 
assent  to  the  bequest.  In  the  first  place,  upon  the  death  of  the 
testator,  Thomas  Fenton,  junior,  entered  into  possession  of  the 
property,  and  continued  to  hold  it  until  his  death,  and  moreover  he 
disposed  of  it  by  his  will.  That  is  strong  evidence  that  he  treated 
the  term  as  belonging  to  him  in  his  own  right.  Whether  or  no  he 
committed  any  breach  of  trust  (which  he  clearly  did  not  unless 
there  was  a  surplus  over  and  above  the  charges)  cannot  be  inquired 
into  in  a  court  of  law.  His  disposing  of  the  term  by  will  shows 
that  he  elected  to  take  it  as  legatee. 

Platt,  B.,  and  Martin,  B.,  concurred. 

Rule  refused, 

BARKER  AND  Another  v.  STERNE.  i864. 

(9  Ex.  684—687  ;  8.  C.  2  0.  L.  E.  1020 ;  23  L.  J.  Ex.  201  ;  23  L.  T.  O.  S.  95.)       "^^^y  ff * 

A.,  in  Bavaria,  signed,  as  drawer,  a  blank  form  of  a  bill  of  exchange, 
-and  sent  it  with  a  consignment  of  goods  to  his  correspondent  in  London, 
for  acceptance  by  the  purchaser  of  the  goods.  The  correspondent  filled  up 
the  blanks  by  inserting  the  date,  amount,  &c.,  and  haying  got  the  bill 
accepted  by  the  defendant,  applied  it  to  his  own  purposes,  when  it  was 
bond  fide  indorsed  to  the  plaintiffs :  Held,  that  the  bill  was  not  an  inland 
bill,  and  therefore  did  not  require  a  stamp  (I). 

The  declaration  stated,  that  one  Matthes,  on  the  Ist  of  August, 
1858,  in  parts  beyond  the  seas,  to  wit,  at  Bedevitz,  in  the  kingdom 
(1)  S.  20  of  the  Bills  of  Exchange  Act,  1882.— J.  G.  P. 
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Barkbb  of  Bavaria,  by  his  bill  of  exchange  now  overdue,  directed  to  the 
Stebne.  defendant,  required  the  defendant  to  pay  that  first  of  exchange 
to  the  order  of  Messrs.  Seegers,  8202.  sterling,  two  months  after 
date,  and  the  defendant  accepted  the  said  bill  of  exchange,  and 
Messrs.  Seegers  indorsed  it  to  the  plaintiffs,  but  the  defendant  did 
not  pay  the  bill.  There  were  pleas  denying  the  making,  accept* 
ance,  and  indorsements  of  the  bill;  upon  which  issues  were 
joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
last  Term,  it  appeared  that  Messrs.  Seegers,  who  were  commission 
agents  in  London,  were  in  the  habit  of  receiving  consignments  of 
goods  from  one  Matthes,  a  merchant  residing  at  Bedevitz,  in 
Bavaria.  On  these  occasions,  it  was  usual  for  Matthes  to  send  to 
Messrs.  Seegers  a  blank  form  of  a  bill  of  exchange,  with  his 
signature  as  drawer,  and  they  filled  it  up  and  got  it  accepted  by 
the  purchaser  of  the  goods.  In  accordance  with  that  course  of 
dealing,  Matthes,  at  Bedevitz,  signed,  as  drawer,  a  blank  form 
of  the  bill  in  question,  and  sent  it  to  Messrs.  Seegers  in  a  letter 
advising  them  of  a  consignment  of  goods,  and  Messrs.  Seegers 
in  London  filled  up  the  blanks  by  inserting  the  date,  amount,  &c., 
as  stated  in  the  declaration ;  and,  having  got  the  bill  accepted 
by  the  defendant,  applied  it  to  their  own  purposes,  when  it  was 
bond  fide  indorsed  to  the  plaintiffs  for  value. 

It  was  submitted,  on  behalf  of  the  defendant,  that,  as  Messrs. 
Seegers  had  only  a  limited  authority  to  fill  up  the  blank  form, 
in  order  to  obtain  payment  of  the  goods  consigned  to  them,  this 
[  *685  ]  was  in  effect  a  bill  drawn  in  London,  *and  therefore  required  a 
stamp.  The  learned  Judge  over-ruled  the  objection,  and  a  verdict 
was  found  for  the  plaintiffs,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him. 

Montagu  Chambers  moved  accordingly  (April  22) : 

The  instrument  in  question  was  an  inland  bill  of  exchange,  and 
therefore  required  a  stamp.  The  blank  form  having  been  filled  up 
for  a  purpose  not  authorised  by  the  party  who  signed  it  as  drawer, 
it  never  became  his  bill.  Snaith  v.  Mingay  (i)  is  distinguishable. 
There  certain  partners  resident  in  Ireland  signed  as  drawers,  and 
indorsed  t))e  blank  form  of  a  bill  of  exchange,  and  transmitted  it  to 
their  copartner  in  England  for  his  use ;  he  accordingly  filled  up 
the  blanks,   and  negotiated  it;   and  it  was  held  to  be  a  bill  of 

(1)  1  M.  &  S.  87. 
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exchange  by  relation  from  the  time  of  the  signing  and  indorsing  Babkeb 
in  Ireland,  and,  consequently,  that  an  English  stamp  was  not  Btbrne. 
necessary.  But  in  that  case  the  person  who  filled  up  the  blanks 
acted  in  accordance  with  the  authority  given  him  by  the  drawers, 
so  that  the  instrument,  when  completed,  took  effect  from  the  time 
of  their  signature.  .  Here,  however,  there  was  only  a  limited 
authority  to  fill  up  the  form  for  a  particular  purpose;  and  it 
having  been  used  for  a  different  purpose,  the  case  is  the  same 
as  if  the  bill  had  been  entirely  made  in  England.  According  to 
Snaith  v.  Mingai/,  the  true  test  is  this,  when  was  the  person  sign- 
ing the  paper  bound  as  drawer  ?  He  cannot  be  bound  by  an  act 
done  contrary  to  his  directions.  If  a  person  gives  his  blank 
acceptance,  with  authority  to  fill  it  up  with  a  particular  sum,  and 
the  party  so  authorised  fills  it  up  with  a  larger  sum,  that  is  a  forgery. 
Then,  if  this  be  treated  as  a  valid  bill  as  against  the  acceptor,  it 
only  became  a  bill  in  England.  Steadnian  v.  Dahamel{^)  shows 
that,  although  the  bill  purports  on  *the  face  of  it  to  be  a  foreign  [  ^686  J 
bill,  the  acceptor  is  not  estopped  from  showing  that  it  was  in  fact 

drawn  in  London. 

Cur.  adv.  viilt. 

Pollock,  C.  B.,  now  said : 

This  was  a  motion  for  a  new  trial,  in  a  case  tried  before  me  at 
Guildhall.  It  was  an  action  on  a  bill  of  exchange,  drawn  abroad 
in  blank,  and  filled  up  in  London.  Mr.  Chambers  moved  for  a  new 
trial,  on  the  ground  that,  the  blank  form  of  the  bill  having  been 
improperly  filled  up  contrary  to  the  direction  and  intention  of  the 
drawer,  it  was  not  binding  as  against  him,  and  that  it  only  became 
a  bill  in  London,  and  consequently  required  a  stamp.  We  are  of 
opinion,  on  the  authority  of  Snaith  v.  Mingay(2\  that  this  is  not 
an  inland  bill,  and  therefore  no  stamp  is  necessary.  It  seems  to  us 
that  the  mode  in  which  Mr.  Cliamhers  presented  the  objection  must 
fail,  for  in  reality,  qiuyad  mankind  at  large,  the  authority  of  the 
person  who  holds  such  a  piece  of  paper  with  the  name  of  a  drawer 
or  an  acceptor  upon  it,  must  be  judged  of  from  the  paper  itself. 
If  a  person  in  this  country  puts  his  name  to  a  blank  form  of  bill, 
either  as  drawer  or  acceptor,  it  may  be  filled  up  with  any  amount 
the  stamp  will  bear,  and  he  cannot  shelter  himself  from  liability 
by  any  private  instructions  contained  in  a  separate  document,  of 
which  the  rest  of  the  world  must  necessstrily  be  ignorant.    There 

(1)  1  0.  B.  888.  (2)  1  M.  &  S.  87. 
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Barker  is  a  case  (l)  where  a  customer  of  a  banker,  on  leaving  home,  gave 
Sternk.  io  his  wife  several  blank  forms  of  cheques,  signed  by  himself,  and 
desired  her  to  fill  them  up  according  to  the  exigency  of  his  business. 
She  filled  up  one  of  them  so  carelessly,  that  a  clerk  to  whom  she 
delivered  it  was  enabled  to  alter  the  amount  to  a  larger  sum,  in 
[*687]  such  a  *way  that  the  bankers  could  not  discover  the  alteration, 
and  they  paid  it :  it  was  held  that  the  loss  must  fall  on  the  drawer, 
as  it  was  caused  by  his  negligence.  Now,  whether  the  better 
ground  for  supporting  that  decision  is,  that  the  drawer  is 
responsible  for  his  negligence,  which  has  enabled  a  fraud  to  be 
prsrctised,  or  whether  it  be  considered  that,  when  a  person  issues 
a  document  of  that  kind,  the  rest  of  the  world  must  judge  of 
the  authority  to  fill  it  up  by  the  paper  itself,  and  not  by  any 
private  instructions,  it  is  unnecessary  to  inquire.  I  should 
prefer  putting  it  on  the  latter  ground.  For  these  reasons  we 
think  that,  in  this  case,  there  ought  to  be  no  rule.  The  ground 
of  the  motion  is  founded  on  the  want  of  a  stamp,  and  for  this 
purpose  it  is  to  be  assumed  that  the  bill  was  in  the  hands  of  the 
plaintiffs  as  bond  fide  holders  for  value,  and  without  notice  of  any 
instructions  to  fill  up  the  blank  form  for  a  particular  purpose. 

Rule  refused. 


1854.  RAWLINGS  V.  CHANDLEE  and  Others. 

^^'  (9  Ex.  687—689.) 

I  ^®^  ]  The  defendant's  counsel,  on  cross-examination  of  the  plaintiff,  read  a 

letter  from  him,  which  in  effect  answered  his  case,  and  then  submitted  that 
there  was  no  evidence  for  the  jury :  Held,  that  the  Court  in  banc,  in 
considering  whether  there  was  evidence,  could  not  look  at  the  letter  as  part 
of  the  plaintiff's  case. 

Thb  first  count  of  the  declaration  stated,  that  the  defendant  was 
a  promoter  of  the  Patent  Waterproof  Brick  and  Tile  Company,  then 
about  to  be  formed  ;  and  in  consideration  that  plaintiff  had  entered 
into  the  employ  of  the  defendant  as  secretary,  to  act  in  the  forma- 
tion of  the  Company,  the  defendant  agreed  to  retain  him  in  such 
employment  until  after  reasonable  notice.  Breach,  dismissal  with- 
out notice.  The  second  count  stated,  that  the  Company  had 
been  provisionally  registered ;  and  that  the  defendant,  being  pro- 
moter, was  acting  in  the  formation  of  the  Company,  and  agreed  to 
retain  the  plaintiff  in  the  said  employment  until  after  the  Company 

(1)  Yoany  v.  Grote,  29  B.  B.  652  (4  Bing.  253). 
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should  have  been  completely  registered.    Breach,  that  the  defen-     Rawlinos 
dant  dismissed  the  plaintiff  from  the  said  employment  before  the    chandler. 
♦Company  was  completely  registered.     There  were  also  counts  for      [  *^SS  ] 
wages,  and  work  and  labour.    The  pleas  to  the  two  first  counts 
traversed  the  agreements ;  and  to  the  other  counts  there  were  pleas 
of  "  Never  indebted." 

At  the  trial,  before  Flatt,  B.,  at  the  London  sittings  in  last  Term, 
it  appeared  from  the  plaintiff's  evidence,  that  one  Workman,  the 
patentee  of  the  waterproof  brick,  had  agreed  with  the  defendant  and 
other  persons  that  they  should  purchase  the  patent,  and  form  a 
Company  for  working  it.  A  meeting  accordingly  took  place  on  the 
21st  of  April,  1858,  when  a  prospectus  was  drawn  up,  in  which  the 
plaintiff's  name  appeared  as  secretary.  The  plaintiff  constantly 
attended  at  the  offices  of  the  Company,  answered  applications  for 
shares,  and  was  treated  as  secretary  until  the  22nd  of  August,  1858. 
The  defendant  Chandler  always  occupied  the  chair  at  the  meetings 
of  the  directors.  The  lease  of  the  premises  was  taken  in  his  name, 
and  the  deposits  were  paid  to  his  credit  in  the  banker's  books.  He 
drew  cheques,  and  paid  the  tradesmen  of  the  Company.  On  the 
cross-examination  of  the  plaintiff,  a  letter  written  by  him  to  the 
directors  was  put  into  his  hands  ;  and  the  learned  Judge  suggested 
that  the  letter  should  be  read,  which  was  accordingly  done.  The 
letter  commenced  by  requesting  that  the  directors  would  continue 
the  plaintiff  in  the  service  of  the  Company  ;  and,  after  alluding  to 
what  he  had  done  in  respect  of  its  formation,  concluded  thus  :  *'  As 
I  had  agreed  that  my  salary  was  to  be  paid  only  in  the  event  of  the 
success  of  the  undertaking,  I  must  be  permitted  to  add,  that  I 
respectfully  rely  upon  your  favourable  consideration,  so  far  as  to 
recognise  my  claim  to  remain  in  the  service  of  the  Company,  at 
least  as  accountant  or  chief  clerk."  Some  time  was  occupied  in 
examining  into  the  circumstances  under  which  the  letter  was 
written ;  and  at  the  conclasion  of  the  plaintiff's  case,  the  defendant's 
counsel  submitted  that  there  was  no  evidence  to  go  to  the  jury.  The 
learned  Judge  left  the  case  to  the  jury,  who  *found  a  verdict  for  the  t  *^®^  1 
plaintiff,  with  180/.  damages,  and  leave  was  reserved  to  the  defen- 
dant to  move  to  enter  a  nonsuit. 

Edwin  James,   in  last  Hilary   Term,   obtained  a    rule    nisi 
accordingly;  against  which 

Montagu  Chambers  and  Norman  now  showed  cause : 
(Parke,  B.  :  If  that  letter  is  to  be  taken  as  part  of  the  case  at  the 
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Bawlikgs    time  when  the  point  was  reserved,  I  think  there  was  no  evidence  to 
Chandler,    go  to  the  jury.) 

The  letter  was  not  put  in  by  the  plaintiff.  It  was  part  of  the  defen- 
dant's evidence,  and  the  reading  of  it  entitled  the  plaintiff's  counsel 
to  reply.  It  could  not  therefore  be  used  by  the  defendant's  counsel 
in  moving  for  a  nonsuit  at  the  conclusion  of  the  plaintiff's  case. 

(Parke,  B.  :  In  The  Queen's  case  (i)  it  was  said,  that  it  was  con- 
venient  that  the  letter  should  be  read,  under  such  circumstances,  at 
the  time  of  the  witness's  examination,  in  order  that  it  might  be  fully 
explained. 

Mabtin,  B.:  If  that  letter  was  taken  as  part  of  the  plaintiff's 
case,  he  is  out  of  Court.) 

Per  Curiam  : 

We  think  there  was  evidence  to  go  to  the  jury  that  the  plaintiff 
had  a  right  to  receive  something  for  his  services.  The  rule  must  be 
absolute  for  a  new  trial  on  payment  of  costs. 

Ride  absolute  accordingly, 
1854.  FAIRCLOUGH  v.   PAVIA. 

AprOX^.  ^^  j,^  690—695  ;  8.  0.  2  C.  L.  E.  1099 ;  23  L.  J.  Ex.  215.) 

[  690  ]  ^  y^tXL  of  exchange,  accepted  upon  the  terms  of  the  sale  and  retnm  of 

certain  goods,  a  portion  of  which  only  had  been  sold,  was  indorsed  by  the 
drawer  for  a  valuable  consideration  before  it  became  due  to  B.  &  Co.  After 
it  became  due,  B.  &  Co.  transferred  it  to  the  plaintiff  by  delivery  ;  and  at  the 
time  of  the  transfer  the  name  of  the  firm  of  B.  &  Co.  was  erased  from  the 
back  of  the  bill :  Held,  that  the  transfer  by  delivery  from  B.  &  Co.  passed 
their  title  in  the  bill  to  the  plaintiff ;  and  that  the  agreement  between  the 
drawer  and  the  acceptor  was  no  answer  to  an  action  on  the  bill  (2). 

This  was  an  action  by  the  plaintiff  as  indorsee  against  the  defen- 
dant as  acceptor  of  a  bill  of  exchange  dated  the  27th  of  February, 
1868,  for  89/.  11«.  8d.,  payable  to  the  order  of  Messrs.  D.  &  Co.,  three 
months  after  date.  The  declaration  alleged,  that  "  Messrs.  D.  &  Co. 
indorsed  the  same  in  blank,  and  delivered  and  transferred  the  same 
to  Messrs.  Barned  &  Co.,  who  delivered  and  transferred  the  same  to 
the  plaintiff.'* 

The  defendant  pleaded,  first,  that  Messrs.  Barned  &  Co.  did  not 
deliver  and  transfer  the  said  bill  to  the  plaintiff  as  alleged. 
Secondly,  that  the  drawer  of  the  bill  was  one  J.  W.  Fairclough,  and 

(1)  22    B.    B.    662   (2  Brod.  &  B.  (2)  Bills  of  Exchange   Act,   1882, 

288).  B.  36  (2). 
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that  he  made  the  bill  by  the  name  and  style  of  Dagnall  &  Co. ;  and  Faibolough 
that,  before  and  at  the  time  of  the  acceptance,  the  defendant  held  pavia. 
and  was  possessed  of  certain  goods  which  he  had  received  from 
the  said  J.  W.  Fairclough,  and  which  the  defendant  held  upon  the 
terms  that,  in  case  he  sold  and  disposed  of  any  part  of  them,  he 
should  become  the  purchaser  of  such  part  from  the  said  J.  W. 
Fairclough,  but  that  he  should  not  be  considered  as  the  purchaser 
of  or  be  liable  to  pay  for  any  portion  of  such  goods  as  he  might 
return  to  the  said  J.  W.  Fairclough ;  that  the  defendant  accepted 
the  bill  for  and  on  account  of  such  of  the  said  goods  as  he  might 
not  return  as  aforesaid,  and  in  consequence  thereof  became  liable 
to  pay  for  them ;  and  that  there  never  was  any  value  or  considera- 
tion for  the  said  acceptance  of  the  bill  by  the  defendant,  or  for  the 
defendant's  paying  the  amount  of  the  bill  or  any  part  thereof, 
except  as  aforesaid ;  and  further,  that,  before  the  said  indorsement 
of  the  bill  by  the  drawer,  the  defendant  returned  to  the  said  J.  W. 
Fairclough,  who  then  accepted  and  received,  all  the  said  goods ; 
and  the  defendant  never  became  liable  to  pay  the  said  J.  W. 
Fairclough  *for  any  part  of  the  said  goods ;  and  thereupon  the  con-  [  *69]  ] 
sideration  of  and  for  the  bill  wholly  failed.  And  further,  that, 
before  the  said  delivery  or  transfer  of  the  said  bill  by  the  said 
Messrs.  Barned  &  Go.  to  the  plaintiff,  and  whilst  they  remained  the 
holders  thereof,  all  consideration  and  value  for  the  said  indorse- 
ment to  them  of  the  said  bill  and  for  their  being  the  holders  thereof 
ceased,  and  they  became  and  were,  and  thence  continually  until  and 
at  the  time  of  the  delivery  of  the  bill  to  the  plaintiff  remained, 
holders  of  the  bill  without  any  value  or  consideration ;  and  that 
there  never  was  any  value  or  consideration  for  the  delivery  of  the 
bill  by  the  said  Messrs.  Barned  &  Co.  to  the  plaintiff,  or  for  his 
being  the  holder  of  the  bill,  but  he  always  held  and  now  holds  the 
bill  without  any  value  or  consideration. 

The  defendant  pleaded,  fourthly,  as  follows :  "  The  defendant 
repeats  all  the  allegations  and  averments  in  the  second  plea,  except 
so  much  thereof  as  alleges  that  there  never  was  any  value  or  con- 
sideration for  the  said  delivery  to  the  plaintiff,  and  that  he  held  and 
now  holds  the  bill  without  value  or  consideration.  And  further,  that 
the  bill  was  payable  and  over-due,  according  to  the  tenor  and  effect 
thereof,  before  and  at  the  time  when  the  same  was  first  deUvered  by  the 
said  Messrs.  Barned  &  Co.  to  the  plaintiff,  and  before  and  at  the  time 
when  the  plaintiff  first  took  and  received  the  same,  or  acquired  any 
interest  therein  or  title  thereto."   Upon  these  pleas  issues  were  joined. 
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FAIR0I.OUOH  At  the  trial,  before  Flatt,  6.,  at  the  last  Liverpool  Assizes,  it 
Payia.  appeared  that  the  drawer  and  the  defendant,  who  was  the  acceptor 
of  the  bill,  were  brothers  ;  that  the  defendant,  prior  to  the  accept- 
ance of  the  bill,  had  received  certain  goods  for  sale  on  his  brother's 
account ;  that  the  bill  had  been  accepted  upon  the  terms  that  it 
should  stand  as  a  security  for  the  due  payment  of  the  amount  of 
r  *692  J  such  of  the  goods  as  should  be  sold  within  a  certain  time ;  *and 
that  the  remainder  of  the  goods  should  be  returned  to  the  drawer. 
The  defendant  had  effected  a  sale  of  the  goods  to  the  amount 
of  2L  only,  and  had  returned  the  remainder  of  such  of  them  as 
had  not  been  sold.  The  drawer  indorsed  the  bill  in  blank,  and 
deposited  it  before  it  became  due,  together  with  certain  other 
securities,  with  Messrs.  Barued  &  Co.,  bankers,  who  transferred  it, 
after  it  became  due,  to  the  plaintiff  by  delivery ;  and  at  the  time 
they  so  transferred  it,  they  struck  out  the  name  of  the  firm  which 
had  been  written  on  the  back  of  the  bill.  Under  these  circumstances, 
it  was  contended  on  the  part  of  the  defendant's  counsel,  that  the 
fourth  plea  was  proved,  or  at  all  events  with  the  exception  of  21. 
The  learned  Judge,  however,  was  of  opinion  that  Messrs.  Bamed 
&  Co.,  who  had  a  good  title  to  the  bill,  had  transferred  their  title  to 
the  plaintiff  by  delivery,  and  that  the  fact  of  their  having  erased 
their  indorsement  from  the  back  of  the  bill  did  not  affect  the 
question.  His  Lordship  directed  the  jury  in  accordance  with  that 
view,  and  a  verdict  was  found  for  the  plaintiff  for  the  amount 
claimed. 

T.  Jones  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection  : 

The  plaintiff  having  received  the  bill  after  it  was  due  from 
Messrs.  Barned  &  Go.  without  their  indorsement  being  upon  it, 
received  it  upon  the  credit  of  the  original  indorsement,  and,  conse- 
quently, subject  to  the  terms  upon  which  the  bill  was  transferred 
by  the  drawer.  Therefore  the  fourth  plea  was  proved.  The  effect 
of  a  blank  indorsement,  when  expanded,  amounts  to  an  order  by  the 
indorser  upon  the  acceptor  to  pay  the  contents  of  the  bill  to  the 
holder.  The  indorsement  here  was  precisely  the  same  as  it  would 
have  been  if  ihe  drawer  had  written  over  his  name  upon  the  back 
of  the  bill,  **  Pay  the  contents  to  the  plaintiff."  The  case  of  Lucqb 
V.  Marsh  (i)  is  an  authority  in  favour  of  the  defendant's  interpreta- 
**       tion  *of  the  meaning  of  a  blank  indorsement.    That  was  an  action 

(1)  Barnes's  Notes^  453. 
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by  the  plaintiff  as  indorsee  of  a  promissory  note.  On  the  trial  Fairolouoh 
the  note  was  produced,  indorsed  by  the  maker,  but  not  superscribed.  pavia. 
The  report  proceeds  as  follows :  ''  And  the  question  on  the  point 
reserved  was,  whether  or  no,  after  the  objection  taken,  the  indorse- 
ment to  plaintiff  could  be  supplied  in  Court :  Held,  per  Curiam, 
that  the  words  '  pay  the  contents,  &c.,'  may  be  put  or  set  over  the 
name  indorsed  in  Court.  The  property  is  transferred  by  the  indorse- 
ment ;  and  where  the  indorsement  appears  to  be  superscribed,  the 
Court  never  inquire  when  the  superscription  was  written." 

(Pollock,  C.  6. :  I  observe  that  the  reporter  calls  the  maker  of 
the  note  the  drawer.  I  doubt  very  much  the  correctness  of  that 
report. 

Parke,  B.  :  I  see  that  my  brother  Byles,  in  his  very  excellent 
Treatise  on  Bills  of  Exchange,  has  no  reference  to  that  case.  The 
question  is,  whether  Messrs.  Barned  &  Co.  transferred  their  title  to 
the  plaintiff  by  delivery  only.) 

The  defendant  contends  that  they  did  not.  They  could  not  do  so 
except  by  indorsement ;  and  they  struck  the  name  of  the  firm  off 
the  back  of  the  bill.  The  declaration,  which  is  somewhat  peculiar 
in  form,  alleges  that  Messrs.  Barned  &  Co.  *'  delivered  and  trans- 
ferred" the  bill  to  the  plaintiff.  In  Vincent  v.  Horlock{\)f  the 
payee  of  a  bill  of  exchange  indorsed  it  in  blank  and  delivered  it 
to  B.,  who  wrote  above  the  drawer's  indorsement  **  pay  the  contents 
to  C. ; "  and  Lord  Ellbnbobouoh,  Ch.  J.,  held,  that  B.  was  not 
liable  as  an  indorser  of  the  bill.  *  *  This  case  is  an  authority  [  694  ] 
in  favour  of  the  defendant's  construction  of  a  blank  indorsement. 

(Martin,  B.  :  The  same  volume  of  Campbell's  Reports  contains  a 
case  which  is  directly  opposed  to  the  defendant's  position.  The 
marginal  note  of  Chalmers  v.  Lanion  (2)  is  this  :  **  In  an  action  by  the 
second  indorsee  against  the  acceptor  of  a  bill  of  exchange,  if  the 
person  who  indorsed  it  to  the  plaintiff  could  himself  have  main- 
tained an  action  upon  it,  the  defendant  cannot  give  in  evidence 
that  it  was  accepted  for  a  debt  contracted  in  smuggling,  although 
it  was  indorsed  to  the  plaintiff  after  it  had  become  due."  That 
case  was  brought  before  the  Court  of  King's  Bench,  and  they 
upheld  the  opinion  of  the  learned  Judge ;  and  consequently  it  is 
the  decision  of  a  Court  in  banc.) 

(1)  10  E.  E.  724  (1  Camp.  442).  (2)  10  E.  E.  709  (1  Camp.  383). 
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Faibclouoii   It  is  conceded,  that  if  any  of  the  prior  holders  of  the  bill  could 
Pavia.       maintain  an  action  upon  it,  the  plaintiff  would  have  a  good  cause 
of  action ;  but  the  only  way  in  which  a  bill  can  be  so  transferred  is 
by  indorsement. 

(Pollock,  C.  B.  :  It  may  by  delivery.) 

The  title  of  the  party  transferring  the  instrument  ought  to  appear 
upon  the  instrument  itself. 

(Parke,  6. :  A  bill  of  exchange,  by  virtue  of  a  blank  indorsement, 
becomes  payable  to  the  bearer.) 

It  was  decided  in  Ex  paiie  Shutdeworth{\)y  that  a  person  giving 
cash  for  a  bill  without  the  indorsement  of  the  person  from  whom 
he  takes  it,  cannot  prove  it  under  his  bankruptcy. 

(Parke,  B.  :  That  decision  proceeded  solely  upon  the  ground  that 
the  transaction  amounted  to  a  sale  of  the  bill.) 

The    question    depends    upon  the  effect  of    the  erasure  of    the 
[  *696  ]      indorsement  of  Messrs.  *Bamed  &  Co. 

(Parke,  B.  :  They  had  a  good  title  to  the  bill,  which  they 
transferred  to  the  plaintiff  by  delivery ;  and  the  effect  of  striking 
out  their  indorsement  is  to  exonerate  them  from  liability  upon  the 
bill  as  indorsers.) 

Can  they  be  said  to  give  a  title  to  the  bill  which  does  not  appear 
upon  the  instrument  itself  ? 

(Parke,  B.  :  No  doubt  they  can.) 

Per  Curiam  (2) : 

There  will  be  no  rule.  The  proposition  of  the  learned  counsel 
has  no  foundation.  This  bill  of  exchange  was  indorsed  in  blank  to 
Messrs.  Barned  &  Co.  before  it  became  due,  for  a  valuable  con- 
sideration ;  and  they,  by  the  delivery  to  the  plaintiff,  although  after 
it  became  due,  and  without  their  indorsement  being  upon  it,  trans- 
ferred their  title,  which  was  a  perfectly  good  one,  to  the  plaintiff. 
The  plaintiff  is  in  law  in  the  same  condition  as  the  holder  of  the 
bill  at  the  time  when  it  was  indorsed  to  Messrs.  Barned  4  Co. ; 

(1)  4  E.  B.  20  (3  Ves.  Jr.  367).  (2)  Pollock,    C.    B..  Parks.    B., 

Platt,  B.,  aud  Martut,  B. 
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and  the  effect  of  the  indorsement  of  Messrs.  Barned  &  Co.  having  Faibolough 
been  struck  off  the  back  of  the  bill  is  merely  to  exonerate  them       pavia. 
from  liability  upon  the  instrument ;  but  that  matter  cannot  operate 
as  an  extinguishment  of  the  title  which  they  had  to  the  bill,  and 
which  they  transferred  to  the  plaintiff  by  the  delivery. 

m  Rule  refused. 

WATTS  V.   EEE8.  1854. 

(9  Ex.  696—702 ;  S.  C.  2  C.  L.  E.  1278;  23  L.  J.  Ex.  238;  18  Jur.  433.)  ^j^- 

[See  the  same  case  in  the  Exchequer  Chamber,  11  Ex.  410.] 


GAYFOED  V.  NICH0LL8.  J884. 

May  3. 

(9  Ex.  702—708 ;  S.  C.  2  C.  L.  E.  1066 ;  23  L.  J.  Ex.  205  ;  2  W.  E.  453 ;  S.  C.  

».n.  Nicholh  v.  Oay/ord,  23  L.  T,  0.  S.  96.)  [  702  ] 

The  plaintiff  was  the  owner  of  certain  land,  and  of  certain  modem 
buildings,  abutting  upon  land  in  the  occupation  of  the  defendant.  The 
defendant  contracted  with  one  C.  to  erect  certain  buildings  upon  the  border 
of  his,  the  defendant's,  premises,  and  C.'s  workmen  in  excavating  the  soil 
shook  and  damaged  the  plaintiff's  buildings.  C.*s  workmen  also  carried 
away  some  bricks  and  other  materials  belonging  to  the  plaintiffs  buildings, 
but  without  the  defendant's  sanction  or  authority. 

In  an  action  founded  upon  an  alleged  right  to  the  support  of  the  adjoining 
soil  in  the  occupation  of  the  defendant,  for  the  damage  occasioned  by  the 
negligence  of  the  contractor's  workmen  :  Held,  that,  in  the  absence  of  such 
right  of  support,  the  action  for  the  injury  to  the  plaintiff's  buildings  failed  ( 1 ). 

Held,  also,  that  the  defendant  was  not  liable  for  the  tortious  acts  of  the 
contractor's  workmen  in  carrying  away  the  plaintiff's  materials  without  the 
defendant's  authority :  and  that,  in  either  case,  the  mere  fact  of  the  work- 
men being  upon  the  defendant's  land  by  his  permission  did  not  render  him 
responsible  for  such  acts  of  theirs. 

This  was  an  appeal  from  the  direction  of  the  Judge  of  the  Countj 
Court  of  Whitechapel,  in  the  case  of  NichoUs  v.  Gayford. 

The  amended  particulars  of  demand  stated,  "  that  the  defendant, 
on  or  about  the  Ist  of  August,  1853,  and  on  other  days  thereafter, 
wrongfully,  carelessly,  negligently,  and  improperly  excavated  and 
carried  away  the  earth  and  soil  adjoining,  near,  and  close  to  a  certain 
dwelling-house,  with  the  appurtenances,  called  and  known  as  No.  8, 
Mountford  Street,  Whitechapel,  the  same  then  and  still  being  in 
the  possession  of  Amos  Harrold  as  tenant  thereof  to  the  said  Henry 
Nicholls,  and  the  reversionary  estate  and  interest  therein  expectant 
on  the  determination  of  the  said  tenancy  then  and  still  belonging  to 
the  said  H.  *Nicholls,  and  to  which  earth  and  soil  the  said  H.       [  '703  ] 

(1)  Daltm  V.  Angus  (1881)  6  App.  Cas.  740,  50  L.  J.  Q.  B.  689.— J.  G.  P. 
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Gatfobd  NichoUs  then  and  was  and  still  is  entitled  for  the  support  of  the 
NicHOLLs.  B^^d  dwelling-house  with  the  appurtenances,  and  the  land  on  which 
the  same  was  built  and  stood;  whereby  and  by  means  of  the 
defendant's  men's  wrongful,  careless,  negligent,  and  improper  con- 
duct in  and  about  the  premises,  the  coal-house  and  the  yard  wall  of 
the  said  dwelling-house  fell,  and  the  said  dwelling-house  sank,  and 
the  walls  thereof  cracked,  and  the  same  have  become  and  are  in 
danger  of  falling,  and  dilapidated.  And  for  that  the  defendant,  at 
the  several  times  aforesaid,  excavated  and  dug  out  the  ground  next 
adjoining  to  and  against  a  certain  wall  of  and  belonging  to  the 
aforesaid  dwelling-house  and  the  coal-house  and  yard  thereof,  and 
without  shoring  up  and  underpinning  such  wall  to  its  full  thickness, 
and  to  the  full  depth  of  such  excavation,  and  with  good  and 
sufficient  materials  in  that  behalf,  and  in  a  workmanlike  and 
substantial  manner,  or  in  any  manner  whatever ;  whereby  and  by 
reason  whereof  the  said  wall  fell,  and  the  said  dwelling-house  and 
coal-house  sank,  and  the  several  other  walls  thereof  respectively 
cracked,  and  the  said  dwelling-house  and  coal-house  have  become 
and  are  in  danger  of  falling,  and  dilapidated.  And  for  that  the 
defendant  carried  away  and  converted  to  his  own  use  the  bricks 
and  materials  of  which  the  said  wall  was  built ;  by  means  of  which 
several  premises,  the  reversionary  estate  and  interest  of  the  said 
H.  NicboUs  of  and  in  the  said  dwelling-house  and  premises  has 
become  and  is  greatly  injured  and  depreciated.*' 

The  iiction  was  tried  before  the  Judge  of  the  Whitechapel  County 
Court  and  a  jury,  when  the  jury  returned  a  verdict  for  the  plaintiff, 
damages  282.,  being  20Z.  in  respect  of  the  injury  to  the  plaintiff's 
house,  and  82.  for  the  conversion  of  the  materials  of  the  wall. 
*  It  appeared  upon  the  trial,  that,  in  April,  1851,  the  plaintiff 
[  ^704  ]  purchased  the  house,  yard,  and  outbuildings  mentioned  *in  the 
particulars,  and  which  at  the  time  of  the  commission  of  the  alleged 
grievances  were  in  the  possession  of  one  Amos  Harrold  as  tenant 
of  the  plaintiff.  This  house  was  built  in  the  years  1844  and  1845. 
The  defendant  was,  at  the  time  of  the  commission  of  the  several  acts 
complained  of,  in  possession  of  certain  land  next  adjoining  the 
plaintiff's.  In  September,  1853,  the  defendant  contracted  with  one 
Carter  to  build  a  warehouse  on  the  land  in  the  defendant's  possession. 
The  workmen  engaged  in  building  the  warehouse  were  employed 
and  paid  by  Carter  the  contractor.  In  excavating  the  defendant's 
land,  which  consisted  of  made  ground  close  to  the  plaintiff's  out- 
buildings and  yard  wall,  to  the  depth  of  seven  or  eight  feet,  for  the 
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purpose  of  obtaining  a  foundation  for  the  wall  of  the  defendant's  GATroBD 
warehouse,  the  wall  of  the  plaintiff's  yard,  which  stood  upon  the  nicholls. 
plaintiff 's  premises,  was  disturbed  and  thrown  down,  and  the  walls 
of  the  plaintiff 's  house  were  injured.  The  bricks  and  other 
materials  of  the  fallen  wall  were  carted  away  by  the  workmen 
employed  by  Carter  without  the  plaintiff's  permission.  The  defen- 
dant gave  no  directions  to  the  workmen  employed  on  his  land,  and 
gave  no  orders  for  the  removal  of  the  materials  of  the  old  wall 
which  had  fallen. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  injury 
complained  of  was  occasioned  by  the  workmen  employed  in 
building  the  defendant'^  warehouse  having  shored  up  the  plaintiff's 
outbuildings  and  yard- wall  in  an  unworkmanlike  and  insufScient 
manner,  the  defendant  contending  that  the  injury  was  occasioned 
by  the  bad  construction  of  the  plaintiff's  outbuildings  and  yard- 
wall.     Upon  that  point  the  evidence  was  conflicting. 

Upon  the  above  facts  the  learned  Judge  directed  the  jury,  that 
as  the  defendant,  for  whom  the  new  warehouse  was  erected,  was  in 
possession  of  the  land  adjoining  the  plaintiff's  house  and  premises, 
the  defendant  was  answerable  for  the  wrongful  acts  of  any  person 
allowed  by  the  *defendant  to  go  upon  his  land  for  the  purpose  of  [  •706  ] 
erecting  such  warehouse ;  and  that  the  existence  or  non-existence 
of  a  contract  between  the  defendant  and  Carter  was  therefore 
immaterial.  And  that,  if  the  plaintiff's  premises  were  injured  by 
the  negligence  of  the  workmen  allowed  by  the  defendant  to  go  upon 
his  land  for  the  purpose  of  building  a  warehouse  for  the  defendant, 
the  defendant  was  liable  in  damages  for  such  injury;  that  the 
plaintiff's  house,  not  being  an  ancient- house,  was  not  entitled  to 
any  support  from  the  defendant's  land;  but  that  if  from  the 
evidence  the  jury  should  be  of  opinion  that  the  workmen,  whilst 
they  were  on  land  in  the  defendant's  possession  by  virtue  of  his 
permission  to  them  to  go  upon  such  land  for  the  purpose  of  erecting 
the  said  warehouse,  had,  from  want  of  due  care,  injured  the  plain- 
tiff's wall  and  buildings,  or  carried  away  from  that  land  materials 
belonging  to  the  plaintiff,  the  defendant  was  liable  for  the  injuries 
resulting  from  those  acts. 

The  question  for  the  opinion  of  this  Court  was,  whether,  upon 
the  facts  stated,  the  direction  so  given  to  the  jury  was  correct. 

Bagley,  for  the  appellant : 
It  is  submitted  that  the  ruling  of  the  learned  Judge  cannot  be 
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Gayford  supported.  The  owner  of  real  property  is  not  liable  for  the  negli- 
NICH0LL8,  gent  acts  of  the  workmen  of  a  contractor  who  has  been  engaged  by 
the  former  to  do  some  act,  lawful  in  its  character,  upon  his  property. 
This  Court,  in  the  case  of  Reedie  v.  London  and  North  Western 
Railway  Company  (i),  laid  down  the  definite  rule,  that  "  there  is  no 
distinction  on  this  subject  between  injuries  arising  from  the  careless 
or  unskilful  management  of  an  animal  or  other  personal  chattel, 
L*706]  and  an  injury  resulting  from  the  negligent  management  of  *fixed 
real  property." 

(Mabtin,  B.  :  The  direction  to  the  jury  in  this  case  appears  to  be 
in  direct  contravention  of  that  decision.) 

That  authority  has  been  acted  upon  in  numerous  cases.  Amongst 
others  the  following  may  be  cited  :  Knight  v.  Fox  (2),  Overton  v.  Free- 
man  (s),  and  Peachey  v.  Rowland  (4).  Where,  however,  the  act  itself 
is  unlawful  in  its  character,  the  party  who  directs  its  commission 
is  responsible  for  it,  although  it  be  done  by  the  servants  of  a  sub- 
contractor :  Ellis  V.  Sheffield  Gas  Company  (6).  In  the  present  case, 
therefore,  the  existence  of  the  contract  between  the  defendant  and 
Carter  was  most  material,  for  the  defendant  would  not  be  liable 
under  the  circumstances  stated  for  the  acts  of  the  contractor's 
workmen. 

(Parke,  B.  :  Would  the  fact  of  the  defendant's  being  in  possesfiion 
of  the  land  make  any  dijfference  in  the  question  ?) 

The  acts  complained  of  cannot  be  treated  as  a  nuisance.  The  defen- 
dant is  clearly  not  liable  with  respect  to  the  materials  removed  by 
the  contractor's  workmen  ;  for  it  is  stated  as  a  fact,  that  the  defen- 
dant gave  no  orders  for  their  removal.  Such  removal,  therefore, 
though  it  may  be  a  wrongful  act  on  the  part  of  the  workmen,  is 
not  sufficient  to  throw  the  responsibility  upon  the  defendant. 

Edgar ^  contra  : 

The  principle  of  the  authorities  upon  which  the  appellant  relies 
is  not  disputed.  It  is  admitted  that  the  owner  of  fixed  property  is 
not,  merely  as  being  owner,  liable  for  the  negligent  acta  of  a  sub- 
contractor's workmen.    But  the  appellant  here  was  in  the  poaseasion 

(1)  80  B.  B.  541  (4  Ex.  244).  (4)  93  B.  B.  483  (13  C.  B.  182). 

(2)  5  Ex.  721.  (6)  95  B,  B.  792  (2  El.  &  BL  767). 

(3)  11  C.  B.  867. 
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of  the  property  upon  which  the  contractor's  workmen  have,  by  the      Gayford 
appellant*8  permission,  done  an  act  which  caused  the  injury  to  the     Kioholls. 
adjoining  property.     The  act,  *  therefore,  comes  within  the  definition       [  '707  ] 
of  a  nuisance,  as  laid  down  by  Blackstone,  as  being  "  any  thing 
done  to  the  hurt  or  annoyance  of  the  lands,  tenements,  or  heredita- 
ments of  another  "  (i).     In  Com.  Dig.,  Action  upon  the  Case  for  a 
Nuisance  (A),  it  is  said,  that  an  action  lies  ''  if  a  man  dig  a  pit  in 
his  land  so  near  that  my  land  falls  into  the  pit."     In  H.  S3  Hen.  VI. 
fo.  1,  pi.  8,  which  is  also  to  be  found  in  a  note  to  Burijess  v.  Gray  (2), 
Choke,  Serjt.  (afterwards  Ch.  J.  of  C.  P.)  said :    "  If  a  stranger 
comes  into  my  house,  and  by  his  folly  sets  it  on  fire,  so  that  other 
houses  of  my  neighbours  are  burnt,.  I  shall  not  be  charged  with  the 
burning  of  my  neighbours'  houses :  which  was  not  contradicted." 
But  where  the  perpetrator  of  the  act  is  on  the  land  by  the  permis- 
sion of  the  occupier,  it  is  submitted  that  the  rule  is  otherwise ;  and 
this  would  bring  the  case  within  the  principles  laid  down  by  Eyre,  J., 
in  Bush  v.  Steimnan  (a). 

(Parke,  B.  :    The  principle  of    that  decision  cannot   now   be 
considered  law.) 

The  removal  of  the  materials  is  charged  as  one  of  the  wrongful  acts 
which  are  the  subject  of  the  respondent's  complaint. 

Bagley  was  not  called  upon  to  reply. 

Fares,  B.  : 

I  am  of  opinion  that  the  ruling  cannot  be  supported,  and  conse- 
quently that  the  case  ought  to  be  sent  back  for  a  new  trial.  In  the 
first  place  (although  this  is  not  the  first  point  in  order  of  the  learned 
Judge*s  direction),  the  learned  Judge  says,  that  the  plaintiff's  house, 
not  being  an  ancient  house,  is  not  entitled  to  any  support  from  the 
defendant's  soil.  If  then  the  plaintiff  has  sustained  any  damage  by 
reason  of  the  foundations  of  his  buildings  having  been  shaken  from 
the  defendant's  excavating  near  them,  he  has  no  remedy  for  it, 
inasmuch  as  under  the  circumstances  *he  has  had  no  right  injured ;  [  *708  ] 
and  this  part  of  the  action  altogether  fails.  This  is  not  a  case  in 
which  the  plaintiff  has  the  right  of  the  support  of  the  defendant's  soil, 
either  by  virtue  of  a  twenty  years'  occupation,  or  by  reason  of  a  pre- 
sumed grant,  or  by  a  presumed  reservation  where  both  houses  were 

(1)  3  Bl.  Com.  p.  216.  (3)  1  Bob.  &  P.  404. 

(2)  68  B.  B.  774,  ii.  (1  C.  B.  586,  w.). 
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Oatford  originally  in  the  poBsession  of  the  same  owner ;  for,  onless  a  right  of 
KicHOLLfl.  support  by  some  such  means  can  be  established,  the  owner  of  the  soil 
has  no  right  of  action  against  his  neighbour  who  causes  the  damage  by 
the  proper  exercise  of  his  own  right.  In  Dodd  v.  Holme  (i),  where  the 
defendant  was  held  liable  for  an  injury  done  to  his  neighbour's  house 
by  weakening  its  foundations  by  his  negligence,  the  plaintiff's  right 
to  the  support  of  his  house  by  the  defendant's  soil  was  not  disputed. 
It  may  be,  the  defendant  would  have  been  liable  for  improperly  build- 
ing  on  his  own  soil ;  but  there  is  nothing  of  that  sort  here,  the  claim 
in  this  part  of  the  case  going  entirely  upon  the  supposed  obligation 
of  the  defendant  to  support  the  adjoining  house.  But  he  is  under 
no  such  obligation  or  duty,  in  the  absence  of  the  plaintiff's  right  to 
support  as  before  mentioned.  In  the  next  place,  the  learned  Judge 
says  that,  if  the  jury  should  be  of  opinion  that  the  workmen,  whilst 
they  were  on  the  land  by  the  defendant's  permission,  had  from  want 
of  due  care  injured  the  plaintiff's  property,  or  had  carried  away  the 
plaintiff's  materials,  the  defendant  would  be  liable  for  those  acts. 
But  I  am  clearly  of  opinion  that  no  action  would  lie  against  him 
unless  he  carried  away  the  materials  himself,  or  unless  that  was 
done  by  some  person  authorised  by  him  to  do  so  as  his  servant. 
But  here  the  defendant  entered  into  an  agreement  with  a  contractor 
to  do  the  work,  and  the  acts  complained  of  were  done  by  the  con- 
[  *709  ]  tractor's  *Beryants,  who,  according  to  the  several  authorities  upon 
this  subject,  cannot  be  considered  as  the  defendant's  servants,  so 
as  to  render  him  responsible  for  such  acts.  The  ruling,  therefore, 
cannot  be  supported. 

Platt,  B.,  concurred. 

Mabtin,  B.  : 

I  am  of  the  same  opinion.  The  ruling  in  this  case  is  in  direct 
contravention  of  the  principle  laid  down  in  the  cases  in  this  Court, 
and  in  those  decided  by  the  Court  of  Common  Pleas. 

New  trial,  tDith  co$t$. 
(1)  40  R  B.  344  (1  Ad.  &  £1  49»). 
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GRAVES  V.  LEGG  and  Another  (l).  i»»*- 

(9  Ex.  709—718 ;  S.  0.  2  C.  L.  R.  1266 ;  23  L.  J.  Ex.  228  ;  23  L.  T.  0.  S.  254.)  — . 

By  a  written  agreement,  the  plaintiff  contracted  to  sell  to  the  defendjint  -' 

from  300  to  350  bales  of  white- washed  Donskoy  fleece  wool,  laid  down  at 
certain  ports  in  England,  *'  deliverable  at  Odessa  dtiriDg  August  then  next, 
to  be  shipped  with  all  despatch,  warranted  fair  average  quality ;  but  should 
they  prove  otherwise,  to  be  taken  with  a  fair  allowance,  to  be  assessed  by 
Messrs.  H.  and  B.,  subject  to  the  safe  arrival  of  the  wool  in  good  condition 
at  any  of  the  ports  stated,  and  the  namee  of  the  vessels  to  be  declared  as 
soon  as  the  wools  were  shipped,"  &c. 

To  an  action  for  the  breach  of  this  contract,  by  not  accepting  the  wools, 
the  defendant  pleaded,  that  the  wools  were  bought,  with  the  knowledge  of 
both  parties,  for  the  purpose  of  reselling  in  the  course  of  the  defendant's 
business ;  that  wool  is  an  article  of  fluctuating  value,  and  not  saleable  until 
the  names  of  the  vessels  in  which  it  was  shipped  should  have  been  declared 
according  to  the  contract ;  and  that  the  plaintiff  had  neglected  to  declare 
the  names  of  the  vessels  in  which  the  wools  were  shipped  until  after  an 
unreasonable  time  after  they  had  been  shipped :  Held,  that  the  provision  in 
the  contract,  that  the  names  of  the  vessels  in  which  the  wools  were  shipped 
should  be  declared  as  soon  as  they  had  been  shipped,  was  a  condition 
precedent  to  the  defendants'  obligation  to  accept  and  pay  for  them ;  and 
consequently,  that  the  plea  was  good. 

Thb  declaration  stated,  that  it  was  on  the  19th  of  May,  1853, 
through  Messrs.  H.  and  B.,  brokers  at  Liverpool,  agreed  between 
the  plaintiff  and  defendants  in  manner  following,  that  is  to  say,  the 
plaintiff  then  agreed  to  sell  to  the  defendants,  and  the  defendants 
to  buy  of  the  plaintiff,  about  800  to  850  bales  of  white-washed 
Donskoy  fleece  wool,  to  arrive,  at  lO^d.  per  pound,  laid  down  either 
at  Liverpool,  Hull,  or  London,  deliverable  at  Odessa  during 
August  then  next,  old  style,  to  be  shipped  with  all  despatch, 
warranted  fair  average  quality ;  but  should  they  prove  other- 
wise, *to  be  taken  with  a  fair  allowance ;  which  it  was  mutually  [  *7io  ] 
agreed  between  buyer  and  seller  should  be  assessed  by  the  said 
Messrs.  H.  and  B.,  subject  to  the  safe  arrival  of  the  wool  in  good 
condition  at  any  of  the  ports  stated,  and  the  names  of  the  vessels 
to  be  declared  as  soon  as  the  wools  were  shipped ;  customary  allow- 
ances, payment  cash  in  fourteen  days,  less  1^  per  cent,  discount 
from  the  date  of  finishing  loading.  Which  agreement  being  made, 
afterwards,  the  said  wool,  being  888  bales  of  wool  of  the  quality  and 
description  in  the  said  agreement  mentioned,  was,  during  the  said 
month  of  August,  old  style,  delivered,  to  wit,  by  the  growers  thereof 

(1)  Cited.    Carter  v.  Scargill  (1875)      Adamsoti  (1877)  2  App.  Cas.  743,  47 
L.  B.  10  Q.   B.   564;  BetHni  v.  Oye      L.   J.   Q.   B.    193  ;   and  see  Sale  of 
(1875)  1  a  B.  D.  183,  45  L.  J.  a  B.      Goods  Act,  1893,  8.  11.— J.  G.  P. 
209 ;   Bf'ver    Wear    CommiBsionera    v. 
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Graves  at  Odessa,  to  wit,  to  the  agents  of  the  plamtiff  in  that  behalf,  and 
L^o.  ^As  with  all  despatch  then  shipped  there  on  board  a  certain  vessel 
called  the  Science,  which  said  vessel  then  sailed  from  Odessa  with 
the  said  wool  on  board  thereof,  and  afterwards,  to  wit,  on  the  22nd 
of  November,  1858,  arrived  at  Liverpool  with  the  said  wool  on  board 
safe  and  in  good  condition,  and  according  to  the  terms  of  the  said 
contract ;  and  the  plaintiff  says,  that  the  defendants  have  had  notice 
of  all  the  said  premises,  and  that  a  reasonable  time  for  the  defen- 
dants to  accept  the  said  wools  after  the  same  arrived,  and  to  fulfil 
their  part  of  the  contract,  and  pay  for  the  said  wools,  has  long  since 
elapsed ;  and  that  he,  the  plaintiff,  has  at  all  times  performed  and  ful- 
filled and  been  ready  and  willing  to  perform  and  fulfil  all  conditions 
precedent  to  his  right  to  have  the  said  wools  accepted  and  paid  for, 
and  to  his  right  to  maintain  this  action.  Yet  the  defendants  would 
not  at  any  time  accept  nor  pay  for  the  said  wools,  or  any  part  thereof. 
Plea,  that  the  defendants  agreed  with  the  plaintiff  to  buy  the  said 
wool  in  the  declaration  mentioned  for  the  purpose  of  reselling  the 
same  in  the  way  of  their,  the  defendants',  trade  and  business  of 
wool  dealers,  and  thereby  acquiring  gains  and  profits.  And  further, 
[  *7ii  ]  that  wool  is  an  ^article  that  fluctuates  greatly  in  price  in  the  market ; 
and  that  the  defendants  could  only  resell  the  said  wool  as  aforesaid 
when,  and  not  before,  the  defendants  had  notice  of  the  same  being 
shipped,  and  when,  and  not  before,  the  name  of  the  vessel  in  which 
it  was  so  shipped  had  been  declared,  according  to  the  said  contract 
in  the  declaration  mentioned  ;  of  all  which  premises  the  plaintiff, 
at  the  time  of  the  making  of  the  said  agreement,  had  notice  ;  and 
further,  that,  although  the  plaintiff  had  such  notice,  yet  the  plaintiff 
did  not  declare  to  the  defendants,  or  either  of  them,  the  name  of 
the  vessel  in  which  the  said  wool  was  shipped,  or  within  the  time 
at  or  within  which  he  was  by  the  agreement  bound  to  declare  the 
same,  that  is  to  say,  as  soon  as  such  wool  was  so  shipped,  but 
omitted  so  to  do,  and  delayed  and  omitted  so  to  declare  the  name 
of  the  said  vessel  in  which  the  said  wool  was  so  shipped  as  in  the 
said  declaration  mentioned,  or  to  give  the  defendants  any  notice  of 
the  same  being  so  shipped,  for  a  long  and  unreasonable  time  after 
the  same  was  so  shipped ;  and  the  defendants  had  not  notice  of 
the  shipment  of  the  said  wool,  or  of  the  name  of  the  vessel  in  which 
the  same  had  been  shipped,  until  after  the  expiration  of  a  long  and 
unreasonable  time  after  the  same  had  been  so  shipped,  and  after 
the  plaintiff  was  bound  and  ought  to  have  given  and  declared  the 
same,  and  might  and  could  have  done  so  ;  and  further,  that,  between 
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the  time  when  the  name  of  the  said  vessel  ought  to  have  been       Qbaves 
declared  according  to  the  said  agreement  in  the  said  declaration        l^o. 
mentioned,  and  the  time  when  it  was  first  declared  to  the  defendants, 
or  when  they  first  had  any  notice  of  the  said  ship  having  sailed 
with  the  said  wool  on  board  thereof,  the  price  of  wool  in  the  market 
had  greatly  fallen,  and  the  said  wool  thence  continually  remained 
so  fallen  in  price,  and  the  same,  when  the  name  of  the  said  vessel 
was  first  declared,  and  when  the  defendants  first  had  notice  or 
♦knowledge  of  the  same  having  been   so  shipped,  would  sell  or       [  *7i2  ] 
could  be  sold  only  for  a  much  less  sum  of  money  than  it  would 
have  done  at  the  time  when  the  plaintiff  ought  to  and  could  have 
declared  the  name  of  the  said  vessel,  or  given  the  defendants  such 
notice  as  aforesaid.    Wherefore  the  defendants  did  not  nor  would 
accept  or  pay  for  the  said  wool,  as  in  the  said  declaration  mentioned. 

Demurrer,  and  joinder. 

The  case  was  argued  in  the  present  Term  (May  8)  by 

Blackburn  in  support  of  the  demurrer : 

The  question  is,  whether,  upon  the  true  construction  of  the 
contract  set  forth  in  the  declaration,  the  neglect  on  the  part  of  the 
plaintiff  to  declare  the  names  of  the  vessels  in  which  the  wools  were 
shipped  is  a  defence  to  this  action ;  in  other  words,  whether  such 
matter  is  a  condition  precedent  to  the  plaintiff's  right  of  recovery. 
It  is  submitted  that  it  is  not.  The  principles  upon  which  the 
decision  of  the  question  must  turn  can  scarcely  be  disputed.  Those 
principles  are  to  be  found  in  the  notes  to  Poidagew.  CoZ«(i),and 
also  in  the  notes  to  the  case  of  Cutter  v.  Powell  {2),  If  the  matter 
goes  to  the  very  root  of  the  contract,  and  is  the  pith  and  essence  of 
it,  such  matter  must  be  held  to  be  a  condition  precedent ;  but  if 
the  non-observance  by  the  plaintiff  of  that  particular  element  of 
the  contract  may  be  compensated  in  damages,  it  is  not  a  condition 
precedent.  The  fact  stated  in  the  plea,  that  the  price  of  wool  had 
fallen  in  the  market,  supports  the  plaintiff 's  construction  of  the 
contract,  by  showing  that  the  neglect  by  him  to  declare  the  names 
of  the  vessels,  by  which  omission  the  defendants  have  sustained  an 
injury,  is  capable  of  being  compensated  in  damages. 

(Paekb,  B.  :  Could  the  plaintiff  contend  that  shipping  the  wools 
with  all  dispatch  is  not  a  condition  precedent  ?) 

That  may  be  admitted  *to  be  so,  but  the  language  of  the  contract,       [  ♦tis  j 
(1)  1  Wme.  Sauud.  p.  320  a,  note  (4).  (i)  2  Sm.  L.  0.  p.  1. 
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Graves  in  speaking  of  the  matter  in  question,  undergoes  a  change.  The 
Lego.  words  being  "  the  names  of  the  vessels  to  be  declared  as  soon  as 
the  wools  were  shipped."  The  shipping  and  delivery  of  the  cargo 
is  the  substance  and  essence  of  the  contract ;  and,  by  the  nature  of 
the  transaction,  the  names  could  not  be  declared  at  once,  as  the 
advice  would  take  time  to  arrive  in  this  country.  The  time  of  the 
shipping  of  the  wools  may,  therefore,  be  taken  as  a  condition 
precedent;  and  the  cases  of  Olaholm  v.  Hays  (i)  and  OUive  v. 
Booker  (2)  seem  to  support  that  position ;  but  the  matter  relied 
upon  by  the  defendants  cannot  be  so  treated. 

(Parke,  B.,  referred  to  Ellen  v.  Topp  (8),  as  laying  down  the  rule 
upon  the  question  of  conditions  precedent.) 

C.  E.  Pollock,  contrd : 

The  question  turns  upon  the  construction  of  this  particular 
contract.  The  plea  merely  brings  before  the  Court  the  materiality 
of  this  element  of  it,  by  showing  that  the  parties  to  the  contract 
understood  the  matter  to  be  a  condition  precedent,  by  stating  the 
reason  why  the  names  of  the  vessels  in  which  the  wools  should 
be  shipped  were  required  to  be  declared.  In  putting  an  inter- 
pretation upon  this  contract,  the  Court  will  no  doubt  act  upon  the 
principle  expounded  by  Lord  Kknyon,  Ch.  J.,  in  Poi-ter  v.  Shep- 
hard  (4)  by  holding  ''  that  conditions  are  to  be  construed  to  be 
either  precedent  or  subsequent,  according  to  tlie  fair  intention  of 
the  parties  to  be  collected  from  the  instrument ;  and  that  technical 
words,  if  there  be  any  to  encounter  such  intention,  should  give 
way  to  that  intention."  If  the  shipping  of  the  wools  with  all 
dispatch,  and  their  safe  arrival,  be  conditions  precedent,  which 
they  clearly  are,  the  stipulation  that  the  names  of  the  vessels  are 
[  *iii  ]  to  be  declared  is  one  *also,  inasmuch  as  that  stipulation  forms  part 
of  the  same  sentence.  The  word  "  subject "  overrides  the  whole 
clause.  The  plaintiff  cannot  rely  upon  the  performance  of  any 
portion  of  his  part  of  the  contract  to  the  benefit  of  the  defendants, 
as  was  the  case  of  Boone  v.  Eyre  (5),  the  reason  being  as  stated  in 
1  Wms.  Saund.  820  e,  that,  "  where  a  person  has  received  a  part 
of  the  consideration  for  which  he  entered  into  the  agreement,  it 
would  be  unjust  that,  because  he  has  not  had  the  whole,  he  should 

(1)  58  E.  B.  399  (2  Man.  &  Q.  257).       (4)  3  B.  B.  305  (6  T.  B.  668). 

(2)  74  B.  B.  696  (1  Ex.  416).  (5)  2  B.  B.  768  (2  Bl.  1313). 

(3)  86  B.  B.  362  (6  Ex.  424). 
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therefore  be  permitted  to  enjoy  that  part  T¥ithoat  either  paying  or  Graves 
doing  anything  for  it.  Therefore  the  law  obliges  him  to  perform  ltoo. 
the  agreement  on  his  part,  and  leaves  him  to  his  remedy  to  recover 
any  damage  he  may  have  sustained  in  not  having  received  the 
whole  consideration."  If  any  portion  of  the  wools  had,  on  their 
arrival  at  the  port  of  destination,  been  accepted  by  the  defendants, 
the  case  would  have  fallen  under  the  above-mentioned  principle. 
But  that  was  not  done.  On  the  other  hand,  where  certain  acts  are 
to  be  performed  on  either  side,  and  the  contract  remains  open,  and 
the  defendant  has  received  no  benefit  under  it,  the  plaintifif  must 
show  that  he  has  performed  all  these  acts  on  his  part,  which  he 
was  bound  to  perform,  in  order  to  sustain  the  action.  The  plaintiff 
may  have  incurred  a  disadvantage  in  having  shipped  the  wools  at 
Odessa,  but  the  defendants  have  received  no  benefit  therefrom. 
The  defendants,  therefore,  are  in  a  position  to  insist  upon  the  non- 
performance of  this  condition  precedent  as  an  answer  to  this  action. 

Blackburn,  in  reply : 

It  is  admitted  that  there  has  been  no  waiver  on  the  part  of  the 
defendants.  In  putting  a  construction  upon  the  contract,  the 
intention  of  the  parties  at  the  time  of  making  it  ought  alone  to 
be  considered ;  *and  consequently,  what  takes  place  ex  post  facto  [  *716  ] 
ought  to  be  rejected,  except  for  the  purpose  of  showing  that  the 
occurrence  of  what  has  happened  might  have  been  in  the  contem- 
plation of  the  parties  at  the  time  of  making  the  contract.  The  fact 
that  the  wools  might  be  shipped  in  several  vessels  would  go  to 
show  that  this  matter  was  not  a  condition  precedent.  If  such  was 
the  intention  of  the  parties,  mere  words  ought  not  to  overrule  it : 
Fishmongers*  Company  v.  Robertson  (1),  per  Tindal,  Ch.  J.  Kemble  v. 
Farren  (2),  may  be  cited  as  one  of  those  cases  in  which  the  Courts, 
in  putting  a  construction  upon  a  written  agreement,  have  held  that 
mere  words  cannot  overrule  the  intention  of  the  parties. 

Cur.  adv,  vult. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Fabkb,  B.  : 

The  pleadings  in  this  case  are  these  (his  Lordship  stated  them, 
and  proceeded) : 

The  question  raised  by  these  pleadings  is,  whether  the  provision, 

(I)  63  B.  B.  242  (5  Man.  &  G.  197).  (2)  31  £.  B.  366  (6  Bing.  141). 
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Qbavks      that  the  names  of  the  vesselB  should  be  declared  as  soon  as  the 

Legg.        wools  were  shipped,  was  a  condition  precedent  to  the  defendants' 

obligation  to  accept  and  pay  for  the  wools  according  to  the  contract 

stated  in  the  declaration,  and  under  the  circumstances  stated  in  the 

plea. 

This  contract,  we  think,  is  to  be  construed  with  reference  to  some 
of  those  circumstances.  It  is  stated  in  the  plea,  that  the  wool  was 
bought,  with  the  knowledge  of  both  parties,  for  the  purpose  of 
re-selling  it  in  the  course  of  the  defendants'  business ;  that  it  is  an 
article  of  fluctuating  value,  and  not  saleable  until  the  names  of  the 
vessels'  in  which  it  was  shipped  should  have  been  declared  according 
to  the  contract. 

The  declaration  having  averred,  according  to  the  57th  section  of 
[  *7i6  ]  the  Common  Law  Procedure  Act,  the  performance  *of  conditions 
precedent  generally,  the  defendant  proceeds  in  this  plea  to  specify 
this  condition  of  declaring  the  names  of  the  vessels,  as  one  on  the 
breach  of  which  he  insists.  The  loss  which  he  avers  to  have 
sustained  by  that  breach  is  immaterial.  The  only  question  is, 
whether  the  performance  of  the  agreement  was  a  condition  precedent 
or  not  to  the  defendants'  contract  to  accept  and  pay  for  the  goods. 

In  the  numerous  cases  on  the  subject,  in  which  it  has  been  laid 
down  that  the  general  rule  is,  to  construe  covenants  and  agree- 
ments to  be  dependent  or  independent  according  to  the  intent  and 
meaning  of  the  parties  to  be  collected  from  the  instrument,  and  of 
course  to  the  circumstances  legally  admissible  in  evidence  with 
reference  to  which  it  is  to  be  construed,  one  particular  rule  well 
acknowledged  is,  that  where  a  covenant  or  agreement  goes  to  part 
of  the  consideration  on  both  sides,  and  may  be  compensated  in 
damages,  it  is  an  independent  covenant  or  contract,  and  an  action 
might  be  brought  for  the  breach  of  it  without  averring  performance 
in  the  declaration,  under  the  old  system  of  pleading  ;  and  under  the 
new,  the  denial  of  such  performance  would  be  bad ;  and  the  cases 
of  Campbell  v.  Jones  (1)  and  Boone  v.  Eyre  (2)  are  instances  of  the 
application  of  the  rule.  But  then  it  appears,  as  Mr.  Serjt.  Williams 
observes  in  1  Saund.  820  d,  (and  the  Lord  Chief  Baron,  in 
delivering  the  judgment  of  this  Court  in  EUen  v.  Topp  (3),  adopts 
the  observation),  the  reason  of  the  decision  in  that  and  similar 
cases,  besides  the  inequality  of  damages,  seems  to  be,  that  where 
a  person  has  received  part  of  the  consideration  for  which  he  entered 

(1)  3  E.  R.  263  (6  T.  E.  570).  1315). 

(2)  2  R.  R.  768  (2  Bl.  Rep.  1312  and  (3)  86  R.  R,  353  (6  Ex.  441). 
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into  the  agreement,  it  would  be  unjust,  that,  because  he  had  not  the       Graves 
whole,  he  should  therefore  be  permitted  to  enjoy  that  part  with-        l^qo. 
out  either  payment  or  doing  anything  for  it.     Therefore  the  law 
obliges  him  to  perform  the  agreement  *on  his  part,  leaving  him  to  his       [  *717  ] 
remedy  to  recover  any  damaj;e  he  may  have  sustained  in  not  having 
received  the  whole  consideration.    Mr.  Serjt.  Williams  goes  on  to 
observe,  that  it  must  appear  upon  the  record  that  the  consideration 
was  executed  in  part.     This  may  appear  by  the  instrument  declared 
on  itself,  whereby  a  valuable  right,  part  of  the  consideration,  is 
conveyed,  as  in  Campbell  v.  Jones,  or  Boone  v.  Eyre,  or  by  aver- 
ment in  pleading.     When  that  appears,  it  is  no  longer  competent 
for  the  defendant  to  insist  upon  the  non-performance  of  that  which 
was  originally  a  condition  precedent ;  and  this  is  more  correctly 
expressed,  than  to  say  it  was  not  a  condition  precedent  at  all. 

In  this  case,  if  the  stipulation,  that  the  names  of  the  vessels 
should  be  stated  as  soon  as  the  wools  were  shipped,  was  originally 
a  condition  precedent,  it  is  so  still.  No  other  benefit  was  taken 
under  the  contract  itself,  as  the  consideration  for  the  promise  to 
pay  the  money,  than  the  shipment  and  delivery  of  the  goods  by 
the  named  vessels;  nor  was  any  subsequently  received  by  the 
acceptance  of  the  goods  or  any  part  thereof.  After  such  acceptance, 
the  defendants  would  have  been  bound  to  pay  the  price,  or  the 
residue  of  it,  and  could  not  have  insisted  on  the  neglect  to  name  in 
due  time,  but,  if  there  had  been  any  such  neglect,  would  neverthe- 
less have  had  their  remedy  for  the  damage  by  cross  action  on  the 
contract  to  declare  the  names.  In  the  state  of  things  on  this 
record,  the  simple  question  is,  whether  this  contract  was  originally 
a  condition  precedent  or  not.  Looking  at  the  nature  of  the 
contract,  and  the  great  importance  of  it  to  the  object  with  which 
the  contract  was  entered  into  with  the  knowledge  of  both  parties, 
we  think  it  was  a  condition  precedent,  quite  as  much,  indeed,  as 
the  shipping  of  the  goods  at  Odessa  with  all  dispatch  after  the  end 
of  August.  And  with  respect  to  the  shipment  itself,  Mr.  Blackburn 
did  not  venture  to  contend  *that  the  performance  of  the  plaintiff's  [  •7i8  ] 
contract  in  that  respect  was  not  a  condition  precedent. 

The  defendants,  therefore,  have  a  right  to  object  to  fulfil  the 
contract  on  their  part,  as  the  plaintiff  did  not  fulfil  his,  though 
they  could  no  longer  object  to  the  plaintiff's  non-performance,  had 
they  afterwards  taken  any  benefit  under  the  contract. 

Judgment  for  the  defendants. 
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1861.  WILSON  V.  BRADDYLL. 

May  3. 
JL  (9  Ex.  718—722  ;  S.  C.  23  L.  J.  Ex.  227;  23  L.  T.  O.  S.  81.) 

*-  ''■^  J  To  an  action  upon  a  common  money  bond,  the  defendant  pleaded  '*  that, 

after  the  alleged  claim  acciiied,  and  before  this  suit,  an  agreement  by  deed 
was  made  by  and  between  the  plaintiff  and  the  defendant  and  divers  other 
persons,  and  sealed  with  the  seal  of  the  plaintiff ;  and  it  was  agreed  by  the 
said  agreement,  that  the  said  agreement  might  be  pleaded  by  the  defendant 
in  bar  to  all  demands  and  proceedings  with  respect  to  the  alleged  claim : " 
Held,  on  demurrer,  that  the  plea  was  bad. 

This  was  an  action  on  a  common  money  bond  for  2,0001.,  dated 
the  SOth  of  June,  1858. 

Second  plea  (i) :  **  That,  after  the  alleged  claim  accrued,  and 
before  this  suit,  an  agreement  by  deed  was  made  by  and  between 
the  plaintifif  and  the  defendant  and  divers  other  persons,  and  sealed 
with  the  seal  of  the  plaintiff ;  and  it  was  agreed  by  the  said  agree- 
ment, that  the  said  agreement  might  be  pleaded  by  the  defendant 
in  bar  to  all  demands  and  proceedings  with  respect  to  the  alleged 
claim." 

Demurrer,  and  joinder. 

Cowling  in  support  of  the  demurrer  : 
The  plea  is  bad,  for  it  neither  sets  out  the  deed  itself,  nor  does 
it  describe  the  deed  according  to  its  legal  effect,  by  stating  it 
expressly  as  a  release  or  as  a  defeasance. 

(Mabtin,  B.  :  We  do  not  even  know  that  the  plaintiff  covenanted 
that  the  agreement  should  be  pleaded  in  bar.) 

The  plea  certainly  does  not  show  that  it  was  thereby  covenanted 
that  the  plaintiff's  claim  should  be,  and  that  it  was  thereby,  wholly 
[*7i9j  ^abandoned.  If  such  had  been  the  terms  of  this  instrument,  it 
would  have  operated  as  an  extinguishment  of  all  rights,  both  direct 
and  collateral,  and  consequently  would  have  amounted  in  law  to  a 
release.  The  defendant,  therefore,  ought  to  have  pleaded  the  deed 
either  as  an  express  release,  or  to  have  shown  that  the  deed 
amounted  in  law  to  a  release. 

(Parke,  B.  :  Under  the  old  system  the  plea  would  clearly  have 
been  bad  on  special  demurrer.  The  question  now  is,  whether  it  is 
bad  in  substance.) 

(1)  There  was  also  a  plea  of  release. 
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It  discloses  no  defence  to  the  action.     [He  cited  Ailoffe  v.  Scrimp-      Wilsok 

shire  (i),  and  Lacy  v.  Kinaston  (2).]     It  may  be  that  if  the  deed    bbaddyll. 

were  brought  before  the  Court  in  this  case,  it  would  appear  that       [  720  ] 

the  plaintifif  had  not  abandoned  all  his  rights  with  respect  to  this 

cause  of  action,  but  that  he  had  reserved  some  of  them.    In  that 

case  the  instrument  could  not  be  pleaded  as  a  release.     In  C!o.  Litt. 

58  b,  it  is  said,  "  If  a  man  make  a  lease  for  life,  and  by  deed  grant 

that  if  any  waste  or  destruction  be  done,  it  shall  be  redressed  by 

neighbours,  and  not  by  suit  or  plea,  notwithstanding  an  action  of 

waste  shall  lie,  for  the  place  wasted  cannot  be  recovered  without  a 

plea." 

(Pollock,  G.  B.  :  We  certainly  are  placed  in  a  difficulty  as  to  the 
effect  of  the  instrument.  Parties  are  entitled  by  agreement  to 
make  a  covenant  which  shall  operate  as  a  release;  but  they  cannot 
enter  into  a  covenant  to  the  effect  that  a  matter  shall  be  pleadable 
in  bar  which  in  point  of  law  is  no  bar.  For  instance,  two  parties 
could  not  agree  that  the  Statute  of  Limitations  sliould  not  be 
pleaded  to  a  debt.) 

The  GouBT  then  called  upon 

Maude  in  support  of  the  plea  : 

The  plea  is  good,  as  showing  a  covenant  in  effect  amounting 
either  to  a  release  or  to  an  accord  with  mutual  promises.  The 
objections  raised  to  the  plea  are  such  as  could  only  have  been 
taken  on  special  demurrer.  No  particular  form  of  words  is  neces- 
sary to  constitute  a  covenant ;  the  rule  being,  that  the  Gourt  will 
look  to  the  intention  of  the  parties :  Cannock  v.  Jones  (s),  Wood  v. 
Copper  Miners'  Company  (4). 

(Platt,  B.  :  That  rule  is  applicable  to  the  construction  of  the 
deeds  themselves;  the  question  here  is  as  to  the  effect  of  this 
pleading.) 

If  the  covenant   here  be,  that  the  plaintiff  will  never  sue  the 
defendant  upon  the  bond,  his  right  of  action  is  gone. 

(Parke,  B.  :  That  is  so  where  *there  are  but  two  parties  to  the       [  •721  ] 
agreement.) 

(1)  Garth.  63.  (3)  77  R  E.  618  (3  Ex.  233). 

(2)  1  Ld.  Kay.  688.  (4)  78  R  B.  859  (7  C.  B.  906). 
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Wii«)M  Gibbons  v.  VouiUon  (i)  is  a  similar  case  to  the  present.  *  *  In 
Braddyll.  ^  ^'''  ^^^'  ^^®'  ^^*-  Extinguishment  (L.),  pi.  2  a,  it  is  said  that,  *'  if 
the  obligee  grants  to  the  obligor  that  he  shall  not  be  sued  or  vexed 
upon  tlie  said  obligation  before  such  a  day,  and,  if  he  is,  then  that 
he  shall  plead  the  said  grant  as  an  acquittance,  and  that  the 
olligation  shall  be  void  and  of  none  effect,  this  is  a  suspension  of 
the  debt,  and  of  consequence  a  release." 

(Maetin,  B.,  referred  to  BeUhaw  v.  Bush  (2).) 

Farkb,  B.  : 

We  cannot  say,  upon  this  plea,  whether  the  deed  affords  a  good 
defence  to  the  action  or  not.  The  defendant  must  amend  his  plea 
[  *722  ]  as  he  may  be  advised.  He  *may  either  plead  the  covenant  accord- 
ing to  its  legal  effect,  as  a  release,  or  he  may  set  out  so  much  of 
the  deed  as  will  show  its  nature,  so  as  to  obtain  the  opiuion  of  the 
Court  upon  it.  All  that  we  decide  therefore  is,  that  the  defendant 
must  amend,  otherwise  there  will  be  judgment  for  the  plaintiff. 

Pollock,  C.  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  plaintiff. 


1864.       R.  ZWILCHENBAET,  P.  BLESSIG,  and  F.  BRAUN  r. 

Mau  3.  '  ' 

—  HENDERSON. 

^  ^^^  ••  (9  Ex.  722—729  ;  S.  C.  23  L.  J.  Ex.  234.) 

Messrs.  G.,  who  were  merchants  of  S.,  in  Spain,  entered  into  a  charter- 
party  with  the  plaintiff,  who  was  the  master  and  captain  of  a  certain  vessel, 
being  at  that  time  at  S. ;  and  by  the  terms  of  the  charter-party  it  was 
agreed,  that  the  vessel  should  load  a  complete  cargo  of  floor,  the  captain  to 
sign  bills  of  lading  at  more  or  less  freight,  without  prejudice  to  the  agree- 
ment ;  and  the  vessel,  when  loaded,  was  to  proceed  with  her  cargo  to  L.  in 
England,  and  deliver  the  same  on  payment  of  the  freight  in  a  lump  sum  of 
100/.  sterling.  Messrs.  G.  loaded  the  vessel  with  1,350  sacks  of  flour,  and 
consigned  the  same  to  one  L.  de  B.  in  England.  One  P.  put  on  board  500 
sacks,  for  which  the  plaintiff  gave  a  bill  of  lading,  in  which  it  was  stated 
that  the  plaintiff  would  deliver  them  in  the  name  of  P.  to  the  defendants, 
**  paying  him  freight  according  to  contract  with  Messrs.  Q."  These  500 
sacks  of  flour  were  shipped  on  the  joint  account  of  P.  and  the  defendants, 
and  the  latter,  whilst  the  flour  was  in  the  course  of  transit,  became  the  sole 
owners  thereof  by  purchase  from  P.  of  his  interest  therein.  P.  sent  the  bill 
of  lading  to  the  defendants,  inclosed  in  a  letter,  in  which  he  stated  that  the 
bill  of  lading  did  not  express  the  freight,  but  that  he  had  given  a  letter  of 

(1)  79  R.  R.  693  (8  0.  B.  483).  (2)  87  R  B.  639  (11  C.  B.  191). 
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order  in  favour  of  Messrs.  G.,  that,  on  good  delivery,  the  defendants  would 
pay  Messrs.  G.  the  freight  upon  the  500  sacks,  at  &c.  The  amount  of 
freight  mentioned  in  this  letter  exceeded  that  specified  in  the  charter-party. 
In  this  letter  of  order,  there  was  a  request  to  the  defendants  to  deliver  the 
amount  of  the  freight  to  L.  de  B.  On  the  delivery  of  the  cargo,  L.  de  B. 
paid  the  whole  amount  of  the  freight  to  the  plaintiff,  and  afterwards  applied 
to  the  defendants  for  payment  of  the  freight  of  the  500  sacks ;  but  he 
refused  to  pay  the  full  amount  of  the  freight  claimed,  on  the  ground  that 
the  flour  had  been  damaged  in  the  carriage. 

In  an  action  by  the  master  of  the  vessel  against  the  defendants  for  the 
freight  of  the  500  sacks  of  flour :  Held,  that  there  was  no  evidence  of  any 
contract  between  the  defendants  and  the  master  of  the  vessel  with  respect 
to  this  portion  of  the  cargo  ;  but,  that  the  defendants,  if  liable,  were  liable 
only  to  Messrs.  G.,  upon  a  sub-contract  with  them. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the  County 
Court  of  Lancashire  holden  at  Liverpool. 

The  action  was  brought  by  the  respondent  against  the  appellants 
to  recover  the  sum  of  86Z.  16«.  6^.,  which  the  ^plaintiff  claimed  in 
his  particulars  of  claim  as  due  for  freight,  for  work  and  materials, 
and  on  an  account  stated. 

The  defendants  were  merchants  in  Liverpool,  and  the  plaintiff 
was  the  master  of  the  brig  Cameleon,  of  Maryport.  Aureliano  de 
la  Fedraja  was  a  miller,  resident  at  Santander,  in  Spain.  Gallo 
Brothers  were  merchants  in  Alcantara,  in  Spain,  having  a  mercan- 
tile bouse  in  that  place.  On  the  7th  of  December,  1852,  Gallo 
Brothers  entered  into  a  charter-party  with  the  plaintiff  (the  Came- 
leon  being  then  at  Santander) ;  which  charter-party  was  in  the 
following  terms : 


ZWII,CHEN. 
BART 

1'. 
Hendehsok. 


[  •723  J 


''  It  is  this  day  mutually  agreed  between  D.  Henderson,  master  of 
the  vessel  called  Cameleon,  of  Maryport,  of  the  measurement  of  182 
tons,  now  at  Santander,  and  Messrs.  Gallo,  Hermanos,  merchants, 
that  the  said  ship  shall  load  a  full  and  complete  cargo  of  180  or  186 
tons  of  flour  ;  cargo  to  be  brought  alongside  and  taken  from  along- 
side at  shipper's  risk,  and  captain  to  sign  bills  of  lading  at  more 
or  less  freight,  without  prejudice  to  this  agreement;  and,  being 
so  loaded,  shall  proceed  to  Liverpool,  or  so  near  as  she  may  safely 
get,  and  deliver  the  same  on  being  paid  freight  a  lump  sum  of  lOOL 
sterling,  and  21.  2«.  gratuity  to  the  captain  in  cash;  eighteen 
working  days  are  to  be  allowed  for  loading  and  discharging  the 
ship,  and  all  days  on  demurrage  over  the  said  laying  days  at  8Z.  per 
day.    Penalty  for  non-performance  of  this  agreement  lOOZ. 

"  Santander,  the  7th  December,  1852. 

"  Gallo,  Hbrmanos." 
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Gallo  Brothers  loaded  the  Cameleon  with  1,850  bags  of  floar, 
consigned  to  Lorenzo  de  Birmingham,  of  Liverpool,  with  which  the 
defendants  had  nothing  to  do;  500  bags  of  flour  were  put  on 
board  the  Cameleon  at  Santander  by  Fedraja;  and  on  the  16th 
of  December,  1852;  the  plaintiff,  as  master  of  the  Cameleon^ 
signed  a  bill  of  lading  for  the  same.  The  bill  of  lading  for 
the  500  sacks  was  in  the  *  Spanish  language,  and  the  following 
is  a  translation  of  it : 

"  I,   Daniel   Henderson,  from ,   at  present  master  of  the 

English  brigantine  Cameleon,  now  riding  at  anchor  in  the  port  of 
Santander,  about  to  sail  for  Liverpool,  have  received  on  board  the 
under-mentioned  goods,  and  with  the  marks  and  numbers  as  per 
margin,  from  you,  Mr.  Aureliano  de  la  Pedraja. 

**  Five  hundred  sacks  of  flour  Ima.,  of  about  eight  arrobas  nett 
each,  in  good  order  and  condition,  and  marked  as  per  margin,  which, 
if  God  permits  me  to  arrive  safe  at  the  above-mentioned  port,  I  shall 
deliver  for  you  and  in  your  name  to  Messrs.  E.  Zwilchenbart, 
Blessig  &  Co.,  paying  me  freight  according  to  contract  with 
Messrs.  Gallo,  Hermanos ;  and  that  I  shall  thus  faithfully  fulfil  the 
above  I  bind  myself  and  property,  the  said  vessel,  freight,  appur- 
tenances, &c.  In  witness  whereof  I  have  aflSrmed  to  three  bills  of 
lading  of  one  tenor,  the  one  of  which  being  accomplished  the  other 
to  stand  void. 

"  Santander,  16th  December,  1852. 

"Weight  and  quality  unknown  to  Danibl  Hbndbrson." 

Pedraja,  on  the  16th  of  December,  1852,  sent  the  bill  of 
lading  inclosed  in  a  letter  to  the  defendants,  which  reached 
them  in  due  course,  and  before  the  arrival  of  the  Cameleon  in 
Liverpool. 

The  following  is  a  copy  of  the  letter : 

"  Santander,  Dec.  16th,  1852. 

'*  Messrs.  R.  Zwilchenbart,  Blessig  &  Go. 

"  Dear  Sirs, — Confirming  my  last  of  the  I3th  inst.,  I  inclose  you 
bills  of  lading  per  Cameleon,  for  500  bags  of  8  G  nett  Cast  flour. 
No.  1,  superior  quality  of  manufacture.  The  bill  of  lading  does 
not  express  the  freight ;  but  I  have  given  a  letter  of  order  of  this 
date,  in  favour  of  Messrs.  Gallo,  Brothers,  that,  on  good  delivery, 
you  will  *pay  them  for  freight  8J  reals  per  Cast  Quin.  The 
500  sacks   contain  100,000  Cast   pounds,  which,  at   26«.  9d.  per 
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on  the  London  Joint- Stock  Bank  as  per  your  order,  and  which  will 
settle  this  account. 

(Signed)         "Aurbluno  db  la  Pbdraja." 

The  freight  mentioned  in  this  letter  as  to  be  paid  on  delivery 
exceeded  the  amount  which  would  have  been  payable  on  the  500 
bags  of  flour,  if  calculated  according  to  the  proportion  they  bore  to 
the  whole  cargo,  and  with  reference  to  the  gross  sum. mentioned  in 
the  charter-party. 

The  flour  was  shipped  on  the  joint  account  of  Pedraja  and  the 
defendants ;  but,  during  the  voyage,  the  defendants  became,  by 
purchase  from  Pedraja,  the  sole  owners  thereof.  On  the  16th  of 
December,  1852,  Pedraja  gave  Gallo  Brothers  an  order  in  Spanish 
for  the  freight  of  the  500  bags  of  flour,  of  which  the  following  is  a 
translated  copy,  with  subscriptions  at  foot  of  it : 

"  Santandbr,  16th  Dec,  1852. 
"  Dear  Sirs, — At  the  right  delivery  of  the  500  bags  of  8  @ 
Gastillian  Arrobas  nett  flour  of  first  quality,  which  I  have  shipped* 
consigned  to  you,  on  board  the  English  brig  Cameleon^  Captain 
Daniel  Henderson,  the  bill  of  which  I  have  sent  you,  please  pay  to 
the  order  of  Messrs.  Gallo,  Brothers,  the  freight  of  the  same,  at  the 
rate  of  8^  reals  vellon  for  each  Gastillian. 

"  Yours  truly, 

"Aurbliano  db  la  Pbdraja." 

At  the  foot  of  this  note  was  written  the  following  order :  [  726  ] 

"Deliver    the    amount    of    the    freight    to    Mr.    Lorenzo    de 

Birmingham. 

"  Santander,  19th  Dec.  1852. 

**  Gallo,  Brothers." 

The  Cameleon  arrived  in  Liverpool  about  the  5th  of  January, 
1858,  and  the  defendants  received  the  600  bags  of  flour  under  the 
before-mentioned  bill  of  lading ;  but  they  complained  that  the  flour 
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had  been  damaged  to  the  amount  of  71.  4g.  lOd.  Mr.  Birmingham 
paid  out  of  his  own  funds  to  the  plaintiff,  before  the  action  was 
commenced,  the  amount  due  for  freight  under  the  charter-party  for 
the  carriage  of  the  entire  cargo,  consisting  of  1,850  bags  consigned 
to  Mr.  Birmingham,  and  the  500  bags  consigned  to  the  defendants. 
On  the  24th  of  January,  1853,  Birmingham  called  at  the 
defendants*  office,  and  saw  the  defendant  Blessig,  when  the  former 
produced  and  left  with  the  defendants  a  debit  note,  of  which  the 
following  is  a  copy  : 

"  Messrs.  R.  Zwilchbnbart,  Blbssio  &  Co. 

"  Liverpool,  21st  Jan.  1853. 
"  To  L.  de  Birmingham,  Drs. 
"  For  freight,  per  Cameleon,  Santander  to  Liverpool,  on  500  bags 
of  flour,  weighing  each  201  lbs.  Spanish,  or  100  5  99  lbs.  altogether, 
at  rds.  8i  99  L,  rds.  35.  17.  17.  exchange  50^.  36/.  16«.  6^.*' 

Mr.  Birmingham  required  payment  of  the  same  under  the  order 
of  the  16th  of  December,  1852,  from  Pedraja,  to  Gallo  Brothers, 
countersigned  to  Birmingham,  which  he  handed  to  Mr.  Blessig ; 
but  the  latter  was  unacquainted  with  the  Spanish  language,  and 
Mr.  Birmingham  did  not  translate  the  order  to  him.  Mr.  Blessig 
said  he  was  willing  to  pay  the  freight,  less  the  damage  7L  odd 
(above  ^mentioned) ;  but  Mr.  Birmingham  declined  to  comply  with 
this  proposition,  and  took  back  the  order. 

It  was  objected  on  behalf  of  the  defendants,  1st,  that  there  was 
no  evidence  to  be  submitted  to  a  jury  to  support  any  of  the  causes 
of  action  relied  on  by  the  plaintiff ;  and  2ndly,  that  the  plaintiff 
could  not  maintain  this  action,  having,  before  it  was  commenced, 
been  paid  by  Mr.  Birmingham  the  gross  amount  due  for  freight 
under  the  charter-party. 

The  Judge  overruled  these  objections,  and  found  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed. 

The  questions  for  the  opinion  of  the  Court  were,  Ist,  whether 
there  was  any  such  evidence ;  and,  2ndly,  if  there  was,  whether 
such  payment  was  an  answer  to  the  plaintiff's  claim. 

Milward  for  the  appellants  : 

The  appellants  are  entitled  to  succeed  upon  both  th^  questions 
raised  for  the  opinion  of  this  Court.  First,  there  was  no  evidence 
of  any  contract  between  them  and  the  respondent  to  pay  freight 
upon  the  flour  delivered  to  them ;  and  secondly,  if  there  was  any 
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sach  contract,  the  appellant  has  been  fully  paid.  First;,  there  is  no 
evidence.  The  case  of  Sanders  v.  Vanzeller  (i)  consolidates  the 
several  authorities  as  to  the  liability  of  the  consignee  of  goods. 
The  principle  is  there  fully  recognised,  that,  although  the 
consignee,  who  was  not  a  party  to  the  contract  of  charter, 
may  become  liable  by  the  receipt  of  the  goods,  still  it  is 
necessary  to  establish  such  liability  upon  the  proof  of  facts  from 
which  a  contract  to  pay  freight  may  be  implied  by  law.  The 
respondent,  therefore,  is  bound  to  show  that  the  deUvery  of  the 
goods  in  question  under  the  bill  of  lading  was  e£fected  under  such 
circumstances  as  would  found  a  contract  on  the  part  of  the  con- 
signees to  pay  the  ^freight  to  him  to  the  extent  of  the  whole 
amount  of  the  freight.  And  he  is  bound  to  show  this,  although  it 
should  appear  that  one  sack  of  iiour  only  had  been  delivered.  Now, 
the  bill  of  lading  treats  the  freight  as  payable  *'  according  to  con- 
tract with  Messrs.  Gallo,  Hermanos,"  i.e.  the  parties  with  whom 
the  charter-party  was  made  by  the  respondent. 

(Pabee,  B.  :  By  the  terms  of  the  charter-party,  the  freight  is 
payable  for  the  whole  of  the  cargo  in  the  gross  or  lump  sum  of  lOOt. 
The  case  of  Sanders  v.  Vanzeller  (i)  recognises  the  intelligible  rule, 
that  the  bill  of  lading  is  not  of  itself  a  contract,  but  may  be 
evidence  from  which  a  contract  may  be  implied  on  the  part  of  the 
consignee  to  pay  freight  at  the  rate  specified  in  the  charter-party. 
In  this  case  the  charter-party  provides  for  the  payment  of  a  gross 
sum  for  the  whole  of  the  cargo.  Is  there  any  evidence  that  the 
respondents  agreed  to  pay  for  this  portion  of  the  cargo  ?) 

There  clearly  is  none.  The  contract  for  the  freight  of  these  goods 
was  one  between  the  shipper  and  the  charterers,  and  for  an  amount  of 
freight  exceeding  that  stipulated  for  by  the  charter-party.  The  respon- 
dent would  not  be  entitled  to  a  larger  amount  of  freight  than  that 
for  which  he  had  agreed  to  carry  the  goods  by  the  charter-party  : 
Michenson  v.  Begbie{2). 

Tandinson,  contra, 

(Pares,  B.  :  Is  there  any  evidence  of  a  contract  on  the  part  of 
the  respondents  to  pay  the  sum  of  lOOZ.  ?) 

By  the  terms. of  the  charter-party,  the  captain  was  to  be  at  liberty 
to  sign  bills  of  lading  at  more  or  less  freight,  without  prejudice  to 
(1)  62  R  R.  359  (4  a  B.  260).  (2)  6  Bing.  190. 

&.B. — ^VOL.  XCVI.  60 
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V.  to  receive  the  sub-freight  from  the  shippers  of  goods,  and  such 

Henderson,  payment  would  go  in  reduction  of  his  claim  against  Gallo  Brothers. 
The  defendants  and  Fedraja,  who  shipped  the  goods,  were  joint- 
[  •729  ]  owners.  That  fact  raises  a  presumptive  *right  of  claim  by 
the  master  against  these  parties,  which  is  sufficient  to  support  this 
action,  unless  the  presumption  be  excluded  by  express  contract : 
Domett  V.  Beckford  (i).  But  the  defendants  did  not  enter  into  any 
contract,  either  express  or  implied,  with  Lorenzo  de  Birmingham. 
And  Pedraja  gave  a  mere  order  for  the  freight  to  Gallo  Brothers  ; 
but  that  order  did  not  create  a  contract  between  those  parties.  The 
defendants,  therefore,  could  not  take  any  objection  to  this  action, 
except  by  pleading  in  abatement  the  non-joinder  of  Gallo 
Brothers. 

Pollock,  C.  B.  : 

We  are  all  agreed  that  there  was  no  reasonable  evidence  of  a 
contract  between  these  parties,  so  as  to  bind  the  defendants  to  pay 
the  master  for  those  particular  goods.  The  only  evidence  upon 
which  any  liability  is  established  against  the  defendants  is  that  of 
a  sub-contract  with  Gallo  Brothers,  but  not  with  the  master. 

Pabkb,  B.  : 

There  is  no  reasonable  evidence  of  such  a  contract  as  would 
support  this  action.  It  is  impossible  to  imply  from  the  bill  of 
lading  a  contract  to  pay  the  lump  sum  of  lOOZ.  In  case  of  no  such 
sufficient  evidence,  Gallo  Brothers  are  the  only  parties  liable  to 
be  sued  by  the  master.  There  is  no  ground  for  any  claim  against 
the  defendants,  except  upon  a  contract  between  them  and  Gallo 
Brothers,  the  rate  of  freight  for  these  goods  differing  from  that 
specified  in  the  charter-party.  The  appeal,  therefore,  will  be 
allowed,  and  the  judgment  must  be  reversed  with  costs. 

Platt,  B.,  and  Mabtin,  B.,  concurred. 

Judgment  reverted. 


1864.  ROWBEERY  v.   MORGAN. 

May  10. 
-_  (9  Ex.  730—737 ;  S.  C.  23  L.  J.  Ex.  191 ;  18  Jur.  462.) 

[Practioe  under  Common  Law  Procedure  Act,  and  Beg.  Gen.,  H.  T.,  1853.] 

(1)  39  B.  B.  659  (5  B.  &  Ad.  521). 
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(9  Ex.  738—745 ;  S.  0.  2  0.  L.  R.  1072 ;  23  L.  J.  Ex.  208;  18  Jur.  40a)  |^^* 

In  an  action  for  seizing  and  impounding  the  plaintiff's  cow,  the  evidence  [  7h8  ] 
at  the  trial  was  conflicting,  and  a  verdict  was  returned  for  the  plaintiff, 
with  10/.  damages.  The  Judge  was  dissatisfied  with  the  verdict,  and  the 
Court  (Pollock,  C.  B.,  Parke,  B.,  and  Platt,  B.,  dissentiente  Martin,  B.), 
granted  a  new  trial,  on  affidavits,  one  of  which  stated,  that  the  deponent, 
at  a  public-house,  before  the  trial  was  concluded,  heard  the  jurymen 
discoursing  among  themselves  on  the  subject  of  the  cause,  and  that  one  of 
them  said  to  one  of  his  fellows,  **  The  parson  (meaning  the  defendant)  will 
get  served  out;''  and  another  of  the  jurymen  said  to  one  of  his  fellows, 
**  You  will  be  for  the  parson."  Two  persons  (one  of  whom  had  been 
examined  at  the  trial)  also  deposed,  that  they  would  not  believe  the  plaintiff's 
principal  witness  on  his  oath. 

Trespass  for  seizing  and  impounding  a  milch  cot¥  of  the 
plaintifif's. 

Fleas,  1st,  Not  guilty ;  2ndly,  a  justification  that  the  chattel  was 
seized  and  impounded  damage  feasant ;  upon  which  issues  were 
joined. 

At  the  trial,  before  Platt,  £.,  at  the  Middlesex  sittings  in  last 
Term,  it  appeared  that  the  plaintiff  kept  a  beer-house,  and  that  the 
defendant  was  a  clergyman  and  a  magistrate.  The  principal 
witness  called  on  the  part  of  the  plaintiff  was  a  cow-boy,  of  about 
eleven  years  of  age,  who  at  the  time  was  in  the  plaintiff's  service ; 
and  from  his  evidence  it  appeared,  that,  as  he  was  driving  the  cow 
along  the  middle  of  the  road  opposite  to  the  defendant's  house,  the 
defendant  had  driven  her  into  his  yard,  where  she  was  detained  for 
several  days.  It  further  appeared  that  there  was  a  strip  of  grass 
on  both  sides  of  the  road. 

The  defendant  himself  was  called  on  the  part  of  the  defence,  who 
deposed  that,  at  the  time  the  cow  was  seized,  she  was  eating  the 
grass  on  his  land,  and  that  the  boy  was  nowhere  to  be  seen.  The 
testimony  of  these  witnesses  being  in  direct  contradiction, 
the  learned  Judge  left  it  to  the  jury  to  say  which  of  the  wit- 
nesses they  believed.  The  jury  found  a  verdict  for  the  plaintiff, 
damages  10^. 

In  last  Term,  Skinner  obtained  a  rule  nisi  for  a  new  trial,  on 
the  affidavits  of  two  persons,  one  of  whom,  who  was  examined  at 
the  trial,  deposed,  ''  that,  about  half-past  one  o'clock  in  the  after- 
noon of  the  same  day,  the  jury  who  tried  the  cause  went  out  of 
Court  to  get  some  refreshment;  that  this  deponent  immediately 
afterwards  went  out  of  *Court  for  the  same  purpose,  and  went  to  a       t  *739  ] 
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allum  public-house,  which  deponent  believes  is  called  the  '  Horseshoe  and 
BouLTBBE.  Magpie,'  in  Bridge  Street,  Westminster.  That  this  deponent 
found  the  jury,  or  some  of  them,  at  the  bar  of  the  said  public- 
house,  and  the  said  jury  were  discoursing  among  themselves  on  the 
subject  of  this  cause ;  and  one  of  the  said  jurymen,  in  the  presence 
and  hearing  of  this  deponent,  said:  'The  parson  (meaning,  as 
deponent  believes,  the  defendant  in  this  cause)  will  get  served  out/ 
or  words  to  that  ejffect ;  and  this  deponent  also  at  the  same  time 
heard  another  of  the  said  jurymen  say  to  one,  of  his  fellows,  *  You 
will  be  for  the  parson  ; '  and  deponent  saith,  that  this  conversation 
took  place  before  the  evidence  for  the  defendant  had  l:een  given.*' 
The  affidavit  went  on  to  state,  that  in  the  deponent's  judgment  the 
boy  was  not  to  be  believed  on  his  oath.  There  was  another 
affidavit  of  a  person  who  did  not  appear  at  the  trial ;  and  he 
deposed  to  the  effect  that  he  had  known  the  boy  for  some  months, 
and  that  from  his  knowledge  of  him  he  would  not  believe  him  on 
his  oath. 

Thomas^  Serjt.,  and  GriffiU  showed  cause  : 

It  is  a  well-established  rule  of  practice,  that  a  new  trial  is  not 
granted  upon  the  simple  ground  of  the  verdict  being  against  the 
evidence  where  the  verdict  is  under  20{. ;  unless  it  be  shown  that 
the  verdict  is  also  perverse,  the  Court  will  not  interfere.  Even  in 
the  case  where  the  application  in  founded  upon  surprise,  the 
general  rule  is  the  same:  Bravsdonv.  Didslmry{i),  Watts  v.  The 
Sheriff  of  Hei'ta  (2).  And  where  the  question  in  issue  affected  the 
general  interests  of  a  district,  the  Court  of  Queen's  Bench  refused 
to  interfere,  as  the  verdict  was  under  20^  :  Sowell  v.  Champion  (3). 

(Parke,  B.  :  If  the  matter  there  in  dispute  involved  a  question 

of  right,   that  decision   cannot  be  supported,  inasmuch  as  most 

[  •740  ]       ^important  rights  are  often  determined  by  verdicts  much  under  20L) 

If  any  question  is  to  be  raised  upon  the  fact  that  an  imputation 
may  be  cast  upon  the  defendant's  character  for  want  of  veracity  by 
the  verdict,  the  answer  to  that  objection  is,  that  the  character  of 
the  witness  is  as  valuable  to  him  as  that  of  a  party  to  the  suit ;  and 
the  defendant  may  prefer  an  indictment  for  perjury  against  the 
boy.     The  case  cannot  be  rested  upon  the  misconduct  of  the  jury. 

(1)  9  Dowl.  P.  C.  199.  (3)  45  E.  B.  514  (6  Ad.  &  EL  407). 

[2)  6  Jur.  1009. 
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This  affidavit,  which  professes  to  describe  a  conversation  between  allum 
the  jury  before  the  cause  was  concluded,  is  extremely  indefinite,  boultbbb. 
No  individual  is  named  as  having  made  the  statement ;  such  a 
conversation  might  occur  in  almost  every  case,  and  yet  without 
producing  any  effect  upon  the  verdict.  And  if  it  was  brought  to 
defendant's  knowledge,  and  he  does  not  say  that  it  was  not,  before 
the  termination  of  the  trial,  he  ought  to  have  applied  to  the  Judge 
at  once  to  discharge  the  jury. 

Skinner,  in  support  of  the  rule,  contended  that  the  question 
was  one  of  the  gravest  importance  to  the  defendant,  when  his 
position  in  society  was  taken  into  consideration  ;  that  the  amount 
of  the  verdict  could  not  be  put  into  the  scale  in  comparison  with 
the  defendant's  reputation,  and  consequently  that  the  smallness  of 
the  amount  of  the  verdict  ought  not  to  weigh  against  the  defendant ; 
and  that  as  in  case  of  misdirection  the  amount  of  the  verdict  is  not 
considered,  so  where  it  is  shown  that  the  jury  have  been  guilty  of 
misconduct,  and  where  the  natural  conclusion  is  that  their  verdict 
has  been  influenced  by  such  misconduct,  in  such  case  also  the 
amount  of  the  verdict  ought  not  to  influence  the  Court  in  granting 
a  new  trial. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  rule  for  a  new  trial  ought  to  be  absolute. 
And,  as  the  majority  of  the  Court  have  come  to  the  conclusion  that 
there  ought  to  be  a  new  trial,  I  think  it  fit  to  put  the  result  of  my 
♦considerations  in  the  dryest  possible  form,  by  abstaining  from  [  '741  ] 
making  any  personal  observations,  either  upon  the  parties  or  the 
witnesses,  so  as  not  in  any  way  to  influence  the  result  of  a  future 
trial,  if  one  should  take  place.  There  is  no  doubt  that,  if  this  had 
been  an  application  for  a  new  trial  in  the  ordinary  way,  on  the 
ground  of  the  verdict  being  against  the  evidence,  the  fact  of  the 
damages  being  under  202.  would  be  a  sufficient  answer  to  the  appli- 
cation, the  general  rule  being,  that  no  new  trial  is  granted  in  such 
case.  It  has  been  urged,  that  the  imputation  which  may  arise 
from  the  verdict  may  be  productive  of  important  consequences  to 
the  one  side  or  the  other.  But  this  difficulty  might  be  raised  in 
almost  every  case  where  there  is  a  conflict  of  testimony  ;  and  I  am 
inclined  to  think  that  the  safer  rule  would  be  to  reject  that  matter 
from  consideration  in  the  discussion  of  the  question  whether  a  new 
trial  ought  to  be  grant<^d.     However,  I  am  not  prepared  to  lay  it 
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allum  down  as  a  general  rule,  that  the  Court  would  on  no  occasion  inter- 
BouLTBER.  fere  upon  that  ground ;  for  cases  might  occur  where  the  full  and 
true  investigation  and  determination  of  such  a  matter  would  be  of 
the  deepest  importance  to  the  individuals  concerned,  from  their 
station  in  life.  In  the  present  case,  if  the  verdict  had  exceeded 
20Z.,  and  if  my  brother  Platt,  who  tried  the  cause,  and  who  had 
an  opportunity  of  seeing  the  witnesses,  and  of  judging  of  their 
demeanour,  had  certified  that  he  was  dissatisfied  with  the  verdict, 
the  Court  would,  in  compliance  with  the  ordinary  practice,  have 
granted  a  new  trial.  My  brother  Platt  does  certify  that  he  is 
dissatisfied  with  the  verdict ;  and  the  point  which  weighs  with  me 
is  this :  Here  is  a  distinct  statement  on  affidavit,  that  one  of  the 
jurymen  misconducted  himself;  that,  having  heard  the  case  for 
the  plaintiff,  but  not  that  for  the  defendant,  he  pronounced  an 
opinion  which  was  overheard,  and  which  was  to  the  effect  that  the 
[  ^742  ]  defendant  would  "  get  served  out ;  "  which  expression,  to  my  *mind, 
imports  that  he  had  come  to  a  conclusion  upon  the  case  before  he 
had  a  right  to  form  any  judgment  upon  it.  The  expression  was 
indecent,  and  one  which  a  juryman  ought  not  to  have  uttered.  In 
this  case,  therefore,  in  my  opinion,  there  has  not  been  that  fair  and 
impartial  trial  by  an  unbiassed  jury,  which  every  one,  be  his  station 
what  it  may,  whether  it  be  that  of  a  rich  man  or  of  a  poor  man,  is 
entitled  to  in  this  country.  It  has  been  said  that  this  misconduct 
was  most  probably  overruled  by  the  correct  feeling  of  the  rest  of 
the  jury.  I  am  not  sure  of  that.  It  is  frequently  the  case  that  the 
temper  of  such  a  person  as  could  give  utterance  to  that  kind  of 
expression,  is  of  a  character  active  enough  to  give  effect  to  the 
feeling  which  produced  the  sentiment,  by  working  upon  the  weaker 
and  more  forbearing  of  those  who  are  associated  with  him.  It  has 
also  been  urged  by  one  of  the  plaintiff's  counsel,  that  the  defendant 
should  have  stated  in  his  affidavit  that  he  was  not  aware  of  this  fact 
when  he  allowed  the  cause  to  go  on.  But  I  think  that  he  could  not 
have  interfered  without  prejudicing  the  rest  of  the  jury  against  him; 
and  I  apprehend  that,  unless  the  matter  were  placed  beyond  all 
reasonable  doubt,  a  Judge  could  not  stop  the  cause  and  discharge 
the  jury  upon  such  ground.  If  the  unfitness  of  the  jury  to  give  a 
verdict  were  manifest,  as,  for  instance,  if  one  of  them  were  to 
declare  to  the  Judge  that  they  had  among  them  a  person  who  had 
admitted  that  he  had  made  up  his  mind,  and  that  he  had  acknow- 
ledged to  have  received  a  bribe  to  give  a  verdict  in  a  particular  way, 
then,  the  Judge  might  have  stopped  the  trial :  but  it  is  clear  that, 
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upon  this  aflS  davit,  no  Judge  would  have  done  so.  The  ground  Allum 
upon  which  I  base  the  opinion,  that  there  ought  to  be  a  new  trial  boultbkb 
in  this  case,  is  this — the  Judge  who  tried  the  cause  is  dissatisfied 
with  the  verdict ;  and  there  is  an  uncontradicted  affidavit  that  one 
of  the  jurymen  misconducted  himself,  by  expressing  a  strong  opinion 
against  the  defendant,  when  he  had  not  heard  his  case,  but  only 
that  of  the  plainti£f. 

Parke,  B.:  [743] 

I  am  of  the  same  opinion.  I  entirely  concur  with  my  Lord 
Chief  Baron  in  the  ground  on  which  he  has  put  the  case.  If  the 
fact,  that  the  Judge  is  dissatisfied  with  the  verdict,  stood  alone, 
inasmuch  as  the  damages  are  under  20Z.,  according  to  the  ordinary 
course  of  the  practice  of  the  Courts,  we  should  not  grant  a  new 
trial.  But  there  are  other  circumstances  in  the  case  which  have  a 
strong  effect  on  my  mind.  The  main  circumstance  is,  that  there  is 
evidence  of  the  misconduct  of  one  of  the  jurymen,  in  having 
expressed  a  strong  opinion  against  the  defendant,  which  alone 
ought  to  induce  us  to  grant  a  new  trial.  In  addition  to  this,  we 
have  the  fact  that  the  learned  Judge  is  dissatisfied  with  the  verdict. 
I  disclaim  forming  my  opinion  upon  any  comparison  of  the 
characters  of  the  defendant  and  the  boy  who  was  examined  as 
a  witness  on  the  part  of  the  plaintijff.  There  is,  however,  this 
additional  circumstance  in  these  affidavits,  that  two  persons  both 
depose  that  the  boy  is  not  to  be  believed  upon  his  oath.  One 
of  these  persons  might  have  been  questioned  on  the  matter  at 
the  trial;  but  the  other  was  not  examined.  I  think,  therefore, 
that  we  ought  not  to  permit  this  verdict  to  stand,  and  that  there 
ought  to  be  a  new  trial  on  payment  of  costs. 

Platt,  B.  : 

This  was  certainly  a  verdict  against  the  evidence,  and  when  it 
was  given  I  was  much  struck  with  it.  Now  the  facts  disclosed  by 
these  affidavits  satisfy  me  how  that  verdict  was  given.  I  think, 
upon  the  grounds  pointed  out  by  my  brother  Parke,  that  the  rule 
ought  to  be  absolute. 

Martin,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  This  is  a 
rule  for  a  new  trial,  on  the  ground  of  the  verdict  being  against 
evidence,  the  verdict  being  under  20L ;  and  by  a  rule,  I  believe, 
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Allum  of  all  the  Courts  in  such  case,  except  the  verdict  be  perverse,  for  the 
BouLTBEE.    benefit  *of  the  public,  no  new  trial  is  granted.    It  has  been  thrown 

[  '744  ]  out  that  there  are  exceptions  to  this  general  rule.  The  rule  is 
to  be  found  laid  down  in  Tidd's  Practice  and  in  Chitty's  Archbold. 
In  the  latter  book,  Vol.  2,  p.  1835,  it  is  said  that  such  is  the  rule  ; 
but  it  is  added  that,  if  the  verdict  involves  some  particular  right 
independent  of  the  damages,  the  Court  will  grant  a  new  trial  in 
such  case ;  and  three  authorities  are  referred  to,  which,  however, 
do  not  bear  out  the  defendant's  case.  In  one  of  these,  Bevan  v. 
Jones  (i),  all  that  the  Coubt  decided  was,  that  the  rule  was  applicable 
to  oases  originally  commenced  in  Wales,  and  transferred  to  the 
Courts  at  Westminster  on  the  abolition  of  the  Welsh  jurisdiction- 
The  next  case  is  that  of  Turner  v.  Lewis  (2),  where  it  was  held  that, 
in  the  event  of  the  case  being  one  in  which  a  permanent  right  was 
involved,  a  new  trial  would  be  granted.  That  decision  is  but 
reasonable  and  proper ;  for,  as  every  one  knows,  most  important 
rights  are  decided  where  the  verdict  does  not  exceed  Is.  The  only 
remaining  case  is  that  of  Freeman  v.  Price  (3),  where  the  Coubt  say 
that,  except  the  verdict  be  perverse,  they  will  not  grant  a  new  trial. 
Now  I  do  not  understand  that  this  verdict  is  objected  to  on  the 
score  of  its  being  perverse ;  and  as  the  verdict  is  under  20L,  I  think 
there  ought  not  to  be  a  new  trial.  If  a  new  trial  is  to  be  granted 
upon  this  kind  of  affidavit,  a  new  practice  will  be  introduced ;  and 
if  it  be  acted  upon,  no  verdict  can  stand.  What  does  the  affidavit 
state?  A  witness  says,  that  he  went  to  a  public-house,  where 
he  found  the  jury,  or  some  of  them,  at  the  bar  discoursing  amongst 
themselves  on  the  subject  of  the  trial,  and  that  one  of  them,  in  his 
presence  and  hearing,  said,  ''  The  parson "  (meaning,  as  the 
deponent   believed,   the    defendant)  **  will  get  served  out."    Who 

[  *745  ]  this  person  was  he  does  not  tell  us,  and  *it  would  be  a  difficult 
matter  to  answer  this  affidavit.  But  then  the  affidavit  goes  on 
to  say,  that  "one  of  them  said  to  one  of  his  fellows,  'you  will 
be  for  the  parson.'  "  It  would  not  be  a  difficult  matter  to  procure 
such  an  affidavit  in  most  cases,  and  then  down  goes  the  verdict.  I 
I  think  that  the  matter  might  be  disposed  of  by  setting  off  the 
statement  of  the  one  juryman  against  that  of  the  other;  and  as 
to  the  statement  that  the  boy  is  not  to  be  believed,  one  of  the 
parties  who  makes  the  statement  might  have  been  examined  at  the 
trial  upon  the  subject,  but  was  not.    Upon  the  ground,  therefore, 

(1)  2  Y.  &  J.  264.  (3)  1  Y.  &  J.  402. 

(2)  1  Chit.  Rep.  265. 
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that  the  verdict  is  under  201.  and   is  not  perverse,  and  as  the       Allum 
affidavits  could  not  be  questioned,  I  think  that  the  case  is  not  taken    boultbee. 
out  of  the  general  rule ;  and  in  this  respect  I  diiffer  from  the  rest  of 
the  Court. 


Pollock,  C.  B.,  added,  that  he  thought  that  the  verdict  was 
perverse ;  but  that  he  hoped  the  defendant  would  adopt  such  means 
as  would  make  a  second  trial  unnecessary. 

Rule  absolute. 


The  ATTORNEY-GENERAL  v.   LORD    WYNFORD 

AND  Others. 

(9  Ex.  746—753;  S.  0.  23  L.  J.  Ex.  221.) 

S.  N.,  by  his  will,  dated  July  20,  1849,  directed  his  executors  to  assign 
and  transfer  the  residue  of  his  personal  estate  to  the  trustees  of  the  settle- 
ment of  the  fortune  of  his  niece  M.  A.,  the  wife  of  W.  A.,  dated  the 
21st  of  September,  1842,  to  be  held  by  them  upon  trust,  out  of  the  annual 
income,  to  pay  to  her  during  the  joint  lives  of  herself  and  her  husband  an 
annuity  of  2,000/.  for  her  separate  use,  to  be  payable  on  the  two  half-yearly 
days  of  payment,  on  which  a  certain  annuity  of  500/.  was  payable  to  her 
under  the  settlement ;  and  that  they  should  stand  possessed  of  the  residue 
(subject  as  thereinafter  mentioned)  upon  such  and  the  same  trusts,  subse- 
quent to  the  trusts  as  to  the  said  annuity  of  500/.,  for  such  and  the  same 
pei-suns,  and  to  and  for  such  and  the  same  ends,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  and  the  same  powers,  provisoes,  and 
declarations,  as  were  expressed  and  contained  in  the  said  deed  of  settlement 
of  the  fortune  of  the  said  M.  A.,  of  or  concerning  the  trust,  stocks,  or  funds 
therein  comprised,  and  the  dividends  and  annual  interests  thereof,  or  of 
such  of  them  as  should  be  subsisting  and  capable  of  taking  effect.  By  the 
said  deed  of  settlement  it  was  declared,  that  the  trustees  should  stand 
possessed  of  the  settled  property,  upon  trust,  during  the  joint  lives  of  the 
said  W.  A.  and  his  said  then  intended  wife,  to  pay  to  her  or  her  appointees 
an  annuity  or  clear  yearly  sum  of  500/.  as  therein  mentioned,  but  without 
power  of  anticipation,  and  subject  thereto  upon  trust  to  pay  the  residue  or 
surplus  of  the  dividends  and  annual  produce  of  the  stocks,  funds,  or 
securities  unto  the  said  W.  A.  and  his  assigns,  or  well  and  sufficiently 
authorise  and  empower  him  and  his  assigns  to  receive  the  same  during  his 
life ;  and  from  and  after  the  decease  of  either  of  them,  the  said  W.  A.  and 
his  said  intended  wife,  upon  trust  to  pay  the  dividends  and  annual  produce 
of  the  said  stocks,  funds,  and  securities  unto  the  survivor  and  his  and  her 
assigns,  and  well  and  sufficiently  authorise  and  empower  him,  her,  or  them 
to  receive  the  same  during  the  life  of  the  survivor ;  and,  after  the  decease 
of  such  survivor,  upon  certain  trusts  for  the  children  of  the  marriage. 
S.  N.  died  in  1850,  leaving  W.  A.  and  his  wife  him  surviving.  The  income 
of  the  testator's  personal  estate  after  the  payment  of  the  annuities  left  an 
overplus :  Held,  that  W.  A.  took  such  overplus  as  tenant  for  his  own  life, 
and  not  for  the  joint  lives  of  himself  and  his  wife. 

By  the  36  Geo.  in,  c.  52,  a  larger  amount  of  legacy  duty  is  payable 


1864. 
Mays. 

[746] 
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A..G.  ^^  respect  of  an  annuity  held  on  a  single  life,  than  that  payable  on  an 

r,  annuity  held  on  the  joint  continuance  of  two   lives:  Held,   therefore, 

1.0RD  |.jj^^  jjj  ^jjQ  above  case,  the  larger  amount  nf  legacy  duty  was  pay- 

able  (1). 

This  was  an  information  for  legacy  duty.  By  consent,  and  by 
a  Judge's  order,  the  following  case  was  stated  for  the  opinion  of  the 
Court. 

On  the  20th  of  July,  1849,  Samuel  Nettleship  made  and 
published  his  last  will  and  testament,  in  writing,  with  a  codicU 
thereto,  as  follows : 

''  This  is  the  last  will  and  testament  of  me,  Samuel  Nettleship,  of 
Chapel  Street,  Grosvenor  Square.  I  direct  that  all  my  just  debts, 
and  funeral  and  testamentary  expenses,  and  all  legacies  given  by 
this  my  will,  or  any  codicil  or  codicils  thereto,  be  fully  paid  as  soon 
as  may  be  after  my  decease.  I  give  and  bequeath  my  leasehold 
messuage  and  premises  in  Chapel  Street,  and  also  my  leasehold 
messuage  and  premises  called  Wanefield  Hall,  in  the  county  of 
Berks,  and  all  my  plate,  linen,  pictures,  books,  wines,  liquors, 
[*747]  china,  horses,  carriages,  farming  stock  and  utensils,  and  all  *my 
household  furniture  and  ejffects  (except  money  and  securities  for 
money),  which  may  be  in  or  about  my  residence  at  Wanefield  Hall, 
or  my  residence  in  Chapel  Street,  or  elsewhere,  to  my  niece,  Mary 
Ann  Angerstein,  wife  of  William  Angerstein,  Esq.,  for  her  own  use 
and  benefit ;  and  I  give  to  the  said  William  Angerstein  the  sum  of 
10,0002.  sterling,  for  his  own  use  and  benefit,  free  from  legacy 
duty  ;  and  as  to  the  residue  of  my  personal  estate,  whatsoever  and 
wheresoever,  I  direct  that  my  executors  shall  assign  and  transfer 
the  same  to  the  trustees  for  the  time  being  of  the  deed  of  settlement 
of  the  fortune  of  my  said  niece,  M.  A.  Angerstein,  and  dated 
the  21st  day  of  September,  1842,  to  be  held  by  such  trustees 
upon  the  following  trusts,  that  is  to  say,  upon  trust  that  the  said 
trustees  shall,  out  of  the  annual  income  thereof,  pay  unto  my 
said  niece,  M.  A.  Angerstein,  during  the  joint  lives  of  herself 
and  her  said  husband,  an  annuity  or  clear  yearly  sum  of  2,0002.  for 
her  sole  and  separate  use,  and  so  as  not  to  be  subject  to  the  debts, 
control,  or  engagements  of  her  said  husband,  and  not  to  be  liable 
in  any  manner  to  anticipation ;  the  said  annuity  to  be  payable 
on  the  two  half-yearly  days  of  payment  on  which  a  certain  annuity 
of  5002.  is  made  payable  to  her  under  the  said  deed  of  settlement ; 
and  I  direct  that  the  receipts  of  my  said  niece  shall  be   good 

(1)  As  to  the  amount  of  duty,  see  16  &  17  Vict  c.  51,  8.  31.— J.  G.  P. 
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discharges,  from   time  to  time,  to  the  trustees  paying  the  said        a.-g. 
annuity ;  and  upon  further  trust  that  the  said  ti  ustees  shall  stand        i^Trd 
possessed  of  the  said  residue  of  my  personal  estate  (subject  as    ^^nfobd. 
aforesaid)  upon  such  and  the  same  trusts,  subsequent  to  the  trusts 
as  to  the  said  annuity  of  500L,  for  such  and  the  same  persons,  and 
to  and  for  such  and  the  same  ends,  intents,  and  purposes,  and  ivith, 
under,  and  subject  to  such  and  the  same  powers,  provisoes,  and 
declarations  as  are  expressed  and  contained  in  the  said  deed  of 
settlement  of  the  fortune  of  the  said  M.  A.  Angerstein,   of  or 
concerning  the  trusts,  stocks,  or  funds  therein  comprised,  and  the 
dividends  and  annual  interest  *  thereof,  or  such  of  them  as  shall  be      t  '^^s  ] 
subsisting  and  capable  of  taking  ejffect;  provided  always  that  it 
shall  be  lawful  for  the  trustees  of  the  said  settlement,  at  their 
discretion,  to  allow  any  part  of  my  property  to  continue  in  the  state 
of  investment  in  which  it  may  be  found  at  the  time  of  my  death, 
although  not  authorised  by  the  trusts  or  powers  of  the  said  settle- 
ment.    And  I  declare  and  direct,  that  the  trustees  of  the  said 
settlement  shall  not  be  entitled  to  inquire  into  the  accounts  of 
my  residuary  estate,  but  shall  accept  the  statement  of  my  executors 
as  to  the  amount  and  particulars  thereof  as  final  and  conclusive ; 
and  upon  payment  and  transfer  of  my  residuary  estate  according 
to  such  statement  my  executors  shall  be  absolutely  discharged  from 
all  liability  whatsoever  in  respect  thereof.     And  I  devise  all  my 
real  estates  whatsoever  and  wheresoever  unto  and  to  the  use  of  my 
said  niece,  M.  A.  Angerstein,  her  heirs  and  assigns  for  ever.     And 
I  appoint  the  said  William  Angerstein  and  Henry  Bicknell,  Esq., 
executors  of  this  my  will;  and  I  give  them  full  power  to  adjust 
and  settle  all  claims  and  liabilities  upon  or  affecting  my  estate,  as 
they  may  think  proper." 

By  a  codicil  to  the  above  will,  the  testator  bequeathed  certain 
legacies  therein  mentioned. 

The  will  and  codicil  were  respectively  signed,  attested,  and 
subscribed  according  to  the  statute.  The  testator  died  in  April, 
1860,  without  having  in  anywise  altered  or  revoked  his  will  and 
codicil.  His  niece,  M.  A.  Angerstein,  and  her  husband  the  said 
William  Angerstein,  survived  him;  and  probate  of  the  will  and 
codicil  was  granted  to  William  Angerstein  alone  in  May,  1860. 

The  deed  of  settlement  referred  to  in  the  will  was  the  marriage 
settlement  of  the  testator's  niece  M.  A.  Angerstein  previous  to  her 
marriage  with  her  husband  William  Angerstein,  dated  the  21st  of 
September,  1842,  and  made  between  the  said  W.  Angerstein,  of  the 
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A.-Q.  first  part;  the  said  M.  A.  Angerstein,  therein  described  by  her 
ix>iiD  maiden  name,  of  the  second  *part ;  the  testator,  Samuel  Nettleship 
and  Ann  Nettleship,  the  guardians  of  M.  A.  Nettleship,  of  the  third 
part ;  and  the  defendants  (the  trustees  of  the  marriage  settlement), 
of  the  fourth  part.  And  by  the  settlement  it  was,  amongst  other 
things,  provided  and  declared,  that  the  defendants  should  stand 
possessed  of  certain  stocks,  funds,  and  securities  therein  mentioned 
and  thereby  settled,  and  of  tlie  dividends  and  annual  produce 
thereof,  upon  the  following  trusts  (being  the  trusts  referred  to  in 
the  will),  that  is  to  say,  upon  trust,  that  the  said  William  Samuel  Best, 
now  Lord  Wynford,  Richard  Paul  Amphlett,  John  Julius  William 
Angerstein,  and  Richard  Freeman  Rowley,  and  the  survivors  or 
survivor  of  them,  his  executors  or  administrators,  or  their  or  his 
assigns,  as  trustees  or  trustee,  or  the  trustees  or  trustee  for  the  time 
being  of  these  presents,  do  and  shall,  during  the  joint  lives  of  the 
said  W.  Angerstein  and  M.  A.  Nettleship,  with  and  out  of  the 
interest,  dividends,  and  annual  proceeds  of  the  said  several  stocks, 
funds,  and  securities,  pay  one  annuity  or  clear  yearly  sum  of  50M., 
by  two  equal  half-yearly  payments  on  the  22nd  day  of  March  and 
the  22nd  day  of  September  in  every  year,  clear  of  all  deductions 
and  abatements  whatsoever,  into  the  proper  hands  of  the  said 
M.  A.  Nettleship,  or  the  hands  of  such  persons  or  person  as  she,  by 
any  note  or  writing  under  her  hand,  shall  from  time  to  time  appoint 
to  receive  the  same,  but  not  so  as  to  dispose  thereof,  or  deprive 
herself  of  the  benefit  thereof,  by  mortgage,  charge,  sale,  assignment, 
or  otherwise  in  the  way  of  anticipation,  to  the  intent  that  the  same 
may  be  for  the  sole  and  separate  use  of  the  said  M.  A.  Nettleship, 
and  may  not  be  subject  to  the  debts,  control,  disposition,  or  engage- 
ments  of  the  said  W.  Angerstein,  the  first  payment  thereof  to  begin 
and  be  made  on  the  22nd  day  of  March  next ;  and,  subject  to  the 
payment  of  the  said  annuity  or  yearly  sum  of  500L,  do  and  shall 
pay  the  residue  or  surplus  of  the  dividends  and  annual  produce  of 
[  *750  ]  the  said  stocks,  *funds,  and  securities  unto  the  said  W.  Angerstein 
and  his  assigns,  or  well  and  sufficiently  authorise  and  empower  him 
and  them  to  receive  the  same  during  his  life ;  and,  from  and  after 
the  decease  of  either  of  them  the  said  W.  Angerstein  and  M.  A. 
Nettleship,  do  and  shall  pay  the  dividends  and  annual  produce  of 
the  said  slocks,  funds,  and  securities  unto  the  survivor  of  them  the 
said  W.  Angerstein  and  M.  A.  Nettleship,  and  his  and  her  assigns, 
or  well  and  sufficiently  authorise  and  empower  him,  her,  or  them  to 
receive  the  same  during  the  life  of  such  survivor ;  and,  from  and 
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after  the  decease  of  such  survivor,  upon  certain  trusts  for  the  a.o. 
children  of  the  said  marriage  specified  in  the  said  deed  of  settlement,  lobd 
and  which  are  not  material  to  the  present  case. 

Shortly  after  the  grant  of  probate  to  the  said  W.  Angerstein,  the 
specific  legacies  and  bequests  in  the  said  will  and  codicil  mentioned 
were  paid  by  him  as  the  executor,  and  the  residue  of  the  personal 
estate  was  assigned  and  transferred  to  the  defendants,  according  to 
the  directions  of  the  will.  The  income  of  the  personal  estate  so 
assigned  and  transferred  to  the  defendants  was  more  than  sufficient 
to  pay  the  said  annuity  of  2,0002. ;  and  the  defendants,  before  the 
commencement  of  the  present  proceedings,  had  made  and  completed 
one  whole  year's  payment  of  that  annuity  to  Mrs.  Angerstein,  and 
had  also  made  and  completed  one  whole  year's  payment  of  the 
surplus  annual  income  (which,  taking  one  year  with  another,  is,  for 
the  purposes  of  the  present  case,  admitted  to  be  an  annual  sum  of 
2,2282.  88.  9d.)  to  her  husband  the  said  W.  Angerstein. 

The  case  then  proceeded  to  state  that,  under  the  preceding 
circumstances,  a  question  had  arisen  as  to  the  amount  of  legacy 
duty  payable  in  respect  of  the  interest  in  the  surplus  annual  income 
of  the  residue  taken  by  W.  Angerstein  under  the  will  and  provisions 
of  the  deed  of  settlement,  it  being  contended  on  the  part  of  the 
Crown,  that  legacy  duty  was  chargeable  upon  the  interest  thereby 
♦given  to  W.  Angerstein  in  respect  of  an  estate  in  the  surplus  [  •^si  ] 
annual  income,  after  payment  of  the  annuity  of  2,0002.  to  his  wife, 
for  his  own  life,  with  a  contingent  executory  gift  over  of  the  whole 
of  the  trust  funds  in  the  event  of  his  surviving  his  wife ;  the 
defendants  contending  that  legacy  duty  was  chargeable  in  respect 
of  the  surplus  annual  income  after  payment  of  the  annuity  of 
2,0002.,  as  upon  an  annuity  for  the  joint  lives  of  himself  and  his 
wife  only.  The  question  for  the  opinion  of  the  Court  was,  which  of 
these  two  interests  W.  Angerstein  took  in  such  surplus  annual 
income  of  the  residue  of  the  testator's  personal  estate,  and  the 
legacy  duty  was  to  be  payable  accordingly. 

Phinn  for  the  Crown : 

The  question  raised  for  the  opinion  of  the  Court  turns  upon  the 
construction  of  the  will  of  Samuel  Nettleship,  the  testator,  and  of 
the  deed  of  settlement  of  1842.  It  is  submitted  on  the  part  of  the 
Crown,  that  Mr.  Angerstein  is  tenant  for  life  of  the  whole  income 
of  the  trust  funds,  after  deducting  the  amount  of  the  annuities 
payable  to  his  wife.     On  the  other  hand,  the  defendants  contend 


)58  1854,    EX.     9  EX.  751—752.  [r.b. 

A. -6.         that  it  is  a  bequest  to  Mr.  Angerstein  for  the  joint  lives  of  himself 

Lord        ftnd  his  wife,  not  a  bequest  of  an  annuity  to  him  for  his  own  life. 

wynkobd     By  |.jjg  3g  (Jqq  jjj  g  52^  g^  8,  it  is  enacted,  that  "  the  value  of  any 

legacy  given  by  way  of  annuity  for  life  or  years  determinable  on 
any  life,  or  for  years  or  other  period  of  time,  shall  be  calculated, 
and  the  duty  thereon  shall  be  charged,  according  to  the  tables  in 
the  schedule  annexed,  and  be  paid  by  four  annual  instalments,  in 
manner  thereby  provided."  And  according  to  the  tables  to  which 
reference  is  made,  the  legacy  duty  payable  on  an  annuity  held  on  a 
single  life  exceeds  that  payable  on  an  annuity  held  on  the  joint 
continuance  of  two  lives.  By  the  will  and  settlement,  the  testator 
gave  to  his  niece  two  annuities,  one  of  5002.  and  the  other  of  2,0001., 
[  *752  ]  to  her  sole  and  ^separate  use,  and  to  her  husband  he  bequeathed 
the  whole  surplus  income,  that  is  to  say,  the  whole  of  the  amount 
bequeathed,  after  deducting  the  annuities  for  his  life,  with  a  con- 
tingent executory  gift,  by  which,  in  case  he  should  survive  his  wife, 
he  would  become  entitled  as  tenant  for  his  own  life  to  the  amount 
payable  in  respect  of  the  annuities.  The  gift  is  so  described,  and 
this  gives  a  sensible  construction  to  the  instruments. 

Hugh  Hill,  contrd : 

The  interest  which  Mr.  Angerstein  takes  in  the  surplus  is  for 
the  joint  lives  of  himself  and  his  wife.  The  will  incorporates  all  the 
trusts  of  the  settlement  following  the  trust  to  pay  the  annuity  of 
5002.  Then  comes  the  trust  to  pay  the  residue  or  surplus  of  the 
dividends  or  annual  produce  to  the  husband.  This  being  a  trust  of 
the  residue  or  surplus,  implies  the  existence  of  a  fund  as  a  surplus. 
But,  upon  the  death  of  the  wife,  or  of  either  of  the  parties,  a 
surplus  would  no  longer  exist,  and  consequently  the  trust  would  at 
that  time  be  determined.  Inasmuch,  therefore,  as  the  husband 
would  be  entitled  to  the  surplus  as  long  as  it  existed,  and  that 
surplus  would  be  determined  upon  the  death  of  his  wife,  he  took  an 
interest  in  the  surplus  determinable  upon  her  death,  although  the 
words  of  the  will  give  it  to  him  for  his  own  life.  This  view  is  con- 
firmed by  the  next  trust,  by  which,  "  from  and  after  the  decease" 
of  either  the  husband  or  the  wife,  a  trust  is  declared  of  the  whole 
income,  and  not,  as  in  the  former  clause,  of  the  residue  or  surplus. 
This,  therefore,  was  a  legacy  to  the  husband  during  the  continuance 
of  the  joint  lives  of  him  and  his  wife. 

Phinn  was  not  called  upon  to  reply. 
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Per  Curiam  (1):  a.-g. 

r. 

The  husband  became  tenant  for  his  own  life  of  the  whole  income,        lord 
after  deducting  the  amount  of  the  annuities.    And,  upon  the  death 
of  his  wife,  he  would  *be  entitled  to  the  remainder.     The  construe-       [  'tsh  ] 
tion  sought  to  be  put  upon  the  term  "  surplus  "  by  the  defendants 
cannot  be  supported.    It  was  never   intended  to  have  any  such 
meaning.     The  Grown  is  entitled  to  judgment. 

Judgment  for  the  Cromn. 

m 

HOLMES  V.  H08K1NS.  iss*. 

April  22. 
(9  Ex.  753—768  ;  S.  0.  23  L.  T.  O.  S.  70.)  

The  defendant  verbally  agreed  to  purchase  of  the  plaintiff  some  cattle  ^  *°^  ^ 
then  in  his  field.  After  the  bargain  was  concluded,  the  defendant  felt  in 
his  pocket  for  his  cheque-book,  in  order  to  pay  for  the  cattle,  but,  finding 
he  had  not  got  it,  he  told  the  plaintiff  to  come  to  his  house  in  the  evening 
for  the  money.  It  was  agreed  that  the  cattle  should  remain  in  the  plain- 
tiff's field  for  a  few  days,  and  that  the  defendant  should  feed  them  with  the 
plaintiff's  hay,  which  was  accordingly  done :  Held,  that  there  was  no 
evidence  of  an  acceptance  of  the  cattle  to  satisfy  the  Statute  of  Frauds  (2).' 

Action  for  the  price  of  cattle  sold  by  the  plaintiff  to  the  defendant. 
Flea,  never  indebted. 

At  the  trial,  before  Martin,  B.,  at  the  last  Taunton  Assizes,  it 

appeared  that  the  defendant,  who  was  a  butcher,  having  seen  fifteen 

head  of  cattle  in  the  plaintiff's  field,  verbally  agreed  with  him,  on  a 

Saturday,  to  buy  the  lot  for  190Z.     After  the  bargain  was  concluded, 

the  defendant  felt  in  his  pocket  for  his  cheque-book,  in  order  to  pay 

for  the  cattle;  but,  finding  that  he  had  not  got  it,  he  told  the 

plaintiff  to  call  at  his  house  in  the  evening,  and  he  would  pay  him. 

It  was  then  arranged  that  the  cattle  should  remain  in  the  plaintiff's 

field  until  the  following  Tuesday,  as  it  was  inconvenient  for  the 

defendant  to  remove  them  before  that  time  to  his  farm,  which  was 

ten  miles  distant.     The  plaintiff  called  at  the  defendant's  house  for 

the  money;  but  the  defendant  was   from  home.     On   the   same 

evening  the  defendant  sent  his  men  to  the  plaintiff  to  request  that 

he  would  allow  them  to  get  some  of  the  plaintiff's  hay  to  feed  the 

cattle  with  until  the  defendant  could  remove  them.     The  plaintiff 

consented,  and  the  men  took  the  hay  from  the  ricks,  and  so  fed  the 

cattle  until  the  following  Wednesday.     The  defendant,  on  being 

afterwards  asked  for  the  money,  said  that  he  had  offered  too  much 

for  the  cattle,  and  would  not  have  them. 

(1)  Pollock,  0.  B.,  Parke,  B.,  (2)  Now  s.  4  of  the  Sale  of  Goods 
Platt,  B.,  and  Martin,  B.  Act,  1893.— J.  G.  P. 
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Holmes  It  was  objected,  on  behalf  of  the  defendant,  that  there  was  no 

HcwKiKs.     evidence  of  an  acceptance  and  receipt  of  the  cattle  to  satisfy  the 

[  754  ]  reqairements  of  the  17th  section  of  the  Statute  of  Fraads,  29  Car.  II. 
c.  S.  The  learned  Judge  was  of  that  opinion,  and  nonsuited  the 
plaintiff,  reserving  leave  to  him  to  move  to  enter  a  verdict  for  190{., 
if  the  Court  should  be  of  opinion  that  the  evidence  was  sufficient 

Kinglakty  Serjt.,  now  moved  accordingly  : 

There  was  evidence  for  the  jury  of  an  acceptance  and  receipt  of 
the  cattle  by  the  defendant.  There  may  be  a  constructive  receipt 
by  a  vendee,  although  the  goods  remain  in  the  possession  of  the 
vendor.  Whenever  the  vendee  deals  with  the  goods  in  such  a 
manner  as  to  exercise  an  act  of  ownership  over  them,  that  is 
sufficient  to  satisfy  the  requisites  of  the  statute:  Morton  v. 
Tibbett  (i),  Bushel  v.  Wheeler  (2).  Here  there  were  circumstances 
from  which  the  jury  might  infer  a  state  of  things  inconsistent  with 
the  possession  of  the  plaintiff.  The  doctrine  laid  down  in  Norman 
V.  Phillips  (3)  is  qualified  by  Morton  v.  Tibbett. 

(Pollock,  C.  B.  :  Assuming  that  there  is  a  scintilla  of  evidence, 
that  is  not  enough  to  warrant  us  in  setting  aside  the  nonsuit.  The 
general  rule  is,  that,  where  the  evidence  is  so  slight  that,  supposing 
the  jury  found  one  way,  the  Court  would  set  aside  the  verdict,  if  in 
such  case  the  Judge  directs  a  nonsuit,  the  Court  will  not  interfere.) 

Although  the  cattle  remained  in  the  plaintiff's  field,  they  were  fed 
by  the  defendant's  servants  ;  and  that  was  a  clear  exercise  of  an  act 
of  ownership.  Elmore  v.  Stone  (4)  is  an  authority  in  point.  There 
the  defendant,  having  at  first  objected  to  the  price  which  the  plaintiff 
asked  for  some  horses,  afterwards  sent  word  **  the  horses  were  his ; 
but  that,  as  he  had  neither  servant  nor  stable,  the  plaintiff  must 
[  'ZBS  ]  keep  them  at  livery  *for  him."  The  plaintiff  having  assented,  that 
was  held  a  sufficient  delivery  within  the  statute. 

(Martin,  B.  :  In  this  case  neither  party  ever  intended  that  the 
defendant  should  have  the  cattle  until  he  paid  for  them.  It  was 
part  of  the  bargain  that  the  defendant  should  go  to  the  plaintiff's 
field  and  take  his  hay  to  feed  the  cattle  with.) 

Chaplin  v.  Rogers  (b)  and  BUnkinsop  v.  Clayton  (6)  are  authorities  to 

(1)  81  B.  E.  666  (15  Q.  B.  428).       (4)  10  R  E.  678  (I  Taunt.  458). 

(2)  81  B.  B.  675  (15  Ct  B.  442,  n.).     (5)  6  B.  E.  249  (1  East,  192). 

(3)  14  M.  &  W.  277.  (6)  18  E.  E.  602  (7  Taunt  597). 
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show  that  it  is  a  question  for  the  jury,  whether  the  act  of  the  vendee      Houiks 
amounts  to  an  act  of  ownership.  Hoskins. 

(Mabtin,  B.,  referred  to  Hunt  v.  Hecht{i).) 

Pollock,  C.  B.  : 

I  am  of  opmion  that  there  was  no  evidence  to  go  to  the  jury  of  an 
acceptance  and  receipt  of  the  cattle  as  required  by  the  Statute  of 
Frauds.  The  words  of  the  statute  are  very  plain,  though  no  doubt 
there  has  been  a  considerable  fluctuation  of  opinion  on  the  subject, 
and  it  is  difficult  to  reconcile  all  the  cases.  This  may,  perhaps, 
have  arisen  from  a  rule  being  laid  down  in  one  class  of  cases  which 
is  applicable  to  another  class.  There  may  be  an  acceptance  and 
receipt  of  goods,  although  they  remain  in  the  possession  of  the 
vendor.  For  instance,  if  the  vendee  takes  the  goods  and  gives  them 
to  a  porter,  and,  as  be  is  about  to  carry  them  away,  the  vendee  says 
to  the  vendor,  "  I  would  rather  leave  them  here  until  to-morrow." 
In  this  case,  however,  there  is  no  evidence  of  acceptance  and  receipt. 

Parke,  B.  : 

I  am  of  opinion  that  there  was  no  reasonable  evidence  to  go  to 
the  jury  of  an  acceptance  and  receipt  of  the  cattle.  In  order  to 
satisfy  the  statute,  there  must  be  an  acceptance,  and  an  actual  or 
constructive  delivery.  Now  in  this  case  there  was  no  actual 
delivery;  and  therefore,  to  entitle  the  plaintiff  to  recover,  there  *mu8t  [  *766  ] 
be  such  a  dealing  with  the  cattle  by  the  defendant  as  owner,  that 
the  plaintiff  would  lose  his  lien.  But  it  is  clear  that  the  plaintiff 
never  meant  to  part  with  the  cattle  until  the  price  was  paid ;  and 
there  is  no  ground  for  holding  that  the  mere  giving  permission  to 
feed  the  cattle  clianged  the  possession.  In  Tempest  v.  Fitzgerald  (2), 
which  was  an  action  for  the  price  of  a  horse  which  had  died  after 
the  time  when  it  was  sold  by  parol,  and  before  it  was  delivered  or 
paid  for,  the  only  evidence  of  acceptance  and  receipt  was,  that  while 
the  horse  remained  in  the  possession  of  the  vendor,  the  purchaser 
made  his  servant  gallop  it,  and  gave  directions  about  its  future 
treatment,  requesting  that  it  might  be  kept  by  the  vendor  a  week 
longer;  and  the  Court  of  King's  Bench  held,  that  there  was  no 
acceptance  of  the  horse  within  the  meaning  of  the  statute.  In  this 
case  there  has  been  no  actual  receipt,  for  the  defendant  never  had 
the  cattle  ;  and  the  only  question  is,  whether  the  act  of  feeding  the 
cattle  with  the  plaintiff's  assent  is  an  exercise  of  such  an  act  of 

(1)  91  B.  B.  780  (8  Ex.  814).  (2)  22  B.  B.  526  (3  B.  &  Aid.  680). 
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Holmes      ownership  as  to  amount  to  an  acceptance  and  constructive  delivery. 

HosKiuB.  I  think  that  it  is  not.  In  the  case  of  Tempest  v.  Fitzgerald,  the 
jury  found  that  the  defendant,  by  riding  the  horse,  and  giving 
directions  respecting  its  future  treatment,  exercised  an  act  of 
ownership  over  it ;  but  the  Court  held,  that  there  was  no  acceptance, 
since,  by  the  terms  of  the  contract,  the  defendant  had  no  right  of 
property  in  the  horse  until  the  price  was  paid,  and  therefore  he 
could  not  exercise  any  right  of  ownership.  My  brother  Kinglake  relied 
on  Elmore  v.  Stone ;  but  that  case  is  very  different  from  the  present ; 
for  there,  when  the  vendor  assented  to  the  purchaser's  request,  there 
was  an  act  of  acceptance  by  which  the  former  lost  his  lien.  Lord 
Mansfield,  Gh.  J.,  in  delivering  the  judgment  of  the  Court,  says, 
[  *757  ]  ''  After  the  defendant  had  said  that  the  horses  must  *stand  at  livery, 
and  the  plaintiff  had  accepted  the  order,  it  made  no  difference  whether 
they  stood  at  livery  at  the  vendor's  stable,  or  whether  they  had 
been  taken  away  and  put  in  some  other  stable.  The  plaintiff 
possessed  them  from  that  time,  not  as  owner  of  the  horses,  but  as  any 
other  livery-stable  keeper  might  have  them  to  keep."  In  this  case 
the  plaintiff  never  lost  his  lien  on  the  cattle ;  for  there  is  nothing  to 
show  that  he  ever  intended  to  deliver  them  up  without  being  paid. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  It  seems  to  me  that  the  case  of 
Tempest  v.  Fitzgerald  is  precisely  in  point.  There  the  defendant's 
servant  galloped  the  horse,  here  the  defendant's  servant  fed  the 
cattle.  The  two  acts  are  in  substance  the  same ;  the  one  is  the 
giving  proper  exercise,  the  other  proper  food. 

Martin,  B.  : 

I  am  of  the  same  opinion.  There  was  a  perfectly  good  verbal 
bargain ;  and  if  the  common  law  had  not  been  altered  by  the  statute 
in  question,  the  plaintiff  would  have  been  clearly  entitled  to  recover. 
But  the  statute  says,  that  no  contract  of  this  sort  shall  be  binding, 
unless  the  buyer  shall  accept  part  of  the  goods,  and  actually  receive 
the  same,  or  unless  there  be  a  part  payment  or  note  in  writing.  In 
this  case  none  of  those  requisites  have  been  compUed  with.  Neither 
party  intended  that  the  defendant  should  have  the  cattle  until  he 
paid  for  them.  Indeed,  if  the  plaintiff  had  been  told  that  the 
defendant  had  removed  the  cattle  from  his  field,  he  would,  no  doubt, 
have  considered  that  the  defendant  had  robbed  him.  It  is  evident 
that  the  cattle  were  sold  for  ready  money ;  for,  when  the  bargain 
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was  concluded,  the  defendant  felt  in  his  pocket  for  his  cheque-book,      Holmes 

but  finding  that  he  had  not  got  it,  he  told  the  plaintiff  to  come  to      hoskins. 

his  house  for  payment.    It  was  part  of  the  bargain  that,  for  a  few 

days,  the  defendant's  servants  should  go  to  the  plaintiff's  field  *and       [  *758  ] 

take  his  hay  to  feed  the  cattle  with,  but  that  did  not  alter  the 

property  in  the  cattle,  which  remained  in  the  possession  of  the 

plaintiff  throughout ;  and  if  the  defendant  had  taken  them  away,  he 

would  have  been  liable  to  an  action  of  trespass. 

Rvle  refused. 

EASTHAM    V.    The    BLACKBUKN    KAILWAY  i«6^. 

COMPANY.  ^^''• 

(9  Ex.  758—761 ;  S.  C.  23  L.  J.  Ex.  199.)  f  ^^®  1 

The  plain  tifTs  messuages  being  injuriously  affected  by  the  works  of  ''The 
Blackburn  Railway  Company,"  he  served  the  secretary,  at  their  office,  with 
a  notice  containing  the  particulars  required  by  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  18),  but  addressed 
to  *'The  Blackburn  and  Ciitheroe  Bailway  Company:"  Held,  that  the 
notice  was  sufficient. 

Tub  declaration  stated,  that,  before  and  at  the  time  of  the  giving 
of  the  notice  by  the  plaintiff  as  hereinafter  mentioned,  the  plaintiff 
was,  and  thenceforth  hitherto  has  been,  a  party  entitled  to  compensa- 
tion from  the  defendants  in  respect  of  an  estate  and  interest  of  the 
plaintiff  in  certain  messuages,  which  messuages  and  which  interest 
of  the  plaintiff  had  been  and  were  respectively  injuriously  affected 
by  the  execution  of  the  Company,  constituted  by  *'  The  Blackburn, 
Darwen,  and  Bolton  Bailway  Act  Amendment  Act,  1847,"  of  certain 
works  executed  in  and  about  the  construction  of  the  railway,  called 
in  and  by  the  first-mentioned  Act  "  The  Blackburn  Railway," 
pursuant  to  certain  Acts  of  Parliament  relating  thereto :  and  no 
satisfaction  whatever  has  at  any  time  been  made  or  agreed  to  be 
made  to  any  party  or  parties  entitled  to  such  compensation,  or  for 
or  in  respect  of  the  execution  of  the  aforesaid  works,  or  the  injury 
occasioned  thereby,  or  otherwise  howsoever :  and  the  plaintiff  being 
so  entitled,  and  claiming  as  compensation  in  respect  of  the  premises 
1752.,  desired  to  have  the  said  question  of  compensation  settled  by 
the  verdict  of  a  jury;  and  then,  to  wit,  on  &c.,  gave  notice  in 
writing  to  the  defendants  of  such  his  desire,  stating  in  such  notice 
the  nature  of  the  interest  of  the  plaintiff  in  the  said  messuages  in 
respect  of  which  he  ^claimed  compensation,  and  also  the  amount  of  [  *7&d  ] 
the  compensation  claimed  by  him,  which  notice  the  defendants  then 
received ;  and  all  matters  and  things  required  to  be  done  or  observed 
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EA8THAM  by  the  plaintiff,  or  to  occur  in  order  to  enable  him  to  have  the 
Blackburn  compensation  claimed  by  him  settled  by  the  verdict  of  a  jury, 
Railway  Co.  [f  disputed  by  the  defendants,  and,  if  not  disputed,  to  have  the 
compensation  claimed,  had  been  duly  done  and  observed,  and  had 
occurred,  and  the  plaintiff  was  so  entitled,  whereof  the  defendants 
then  had  notice  ;  and  the  defendants  did  not  enter  into  any  written 
agreement  for  paying  the  amount  of  compensation  claimed  by  the 
plaintiff,  nor  were  they  willing  to  pay  the  same  ;  and  the  defendants 
did  not  give  any  notice  to  the  plaintiff  of  their  intention  to  cause  a 
jury  to  be  summoned  for  settling  the  aforesaid  compensation,  nor 
did  the  defendants,  within  twenty-one  days  from  the  receipt  of  the 
aforesaid  notice  in  writing,  (which  period  elapsed  before  this  suit,) 
issue  their  warrant  to  the  sheriff,  pursuant  to  the  statute  &c.,  to 
summon  a  jury  for  settling  the  said  compensation,  but  wholly  made 
default  therein ;  and  thereby  and  by  virtue  of  the  statute  in  such 
case  provided,  the  defendants  became  liable  to  pay  to  the  plaintiff 
the  amount  of  compensation  so  claimed  by  him,  but  have  not  paid 
the  same,  contrary  to  the  statute,  &c. 

Plea,  that  the  plaintiff  did  not  give  the  defendants  such  notice  as 
alleged.     Upon  which  issue  was  joined. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Lancaster  Assizes,  it 
appeared  that  the  plaintiff  had  delivered  to  the  secretary  of  the 
Blackburn  Railway  Company,  at  their  office,  a  notice  containing 
the  particulars  required  by  the  68th  section  of  the  Lands  Glauses 
[  *760  ]  Consolidation  Act,  8  &  *9  Vict.  c.  18,  but  the  notice  was  addressed 
"  To  the  Blackburn  and  Clitheroe  Railway  Company."  The  defen- 
dants' railway  ran  from  Blackburn  to  Clitheroe,  and  from  thence  to 
other  places.  There  was  evidence  from  which  the  jury  might  infer 
that  the  notice  had  been  laid  before  a  board  of  directors.  It  was 
objected  on  behalf  of  the  defendants,  that  the  notice  was  insufficient ; 
but  the  learned  Judge  overruled  the  objection,  and  a  verdict  was 
found  for  the  plaintiff,  leave  being  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit. 

Edward  James  now  moved  accordingly  : 

The  notice,  having  been  incorrectly  addressed,  was  not  a  notice 
[  ♦761  ]      in  *writing  as  required  by  the  statute. 

(Pollock,  C.  B.  :  Suppose  the  notice  had  not  been  addressed  to 
any  one,  but  had  been  delivered  to  the  directors  at  a  board  meeting, 
would  not  that  have  been  sufficient  ? 
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Pabke,  B.  :  The  Company  could  not  have  been  misled  ;  if  it  had     eabtham 

appeared  that  there  was  another  Company  called  the  *'  Blackburn  blaokburk 

and    Clitheroe    Railway  Company,"   the  case    might   have  been  R^^I'^^yCo- 
different.) 

Where  a  special  authority  is  delegated  by  statute  to  particular 
persons,  affecting  the  property  of  individuals,  it  must  be  strictly 
pursued,  and  must  appear  to  be  so  on  the  face  of  the  proceedings : 
Rex  V.  Croke  (i).  In  Hidei'  v.  Dorrell  (2),  where  the  same  person 
acted  as  clerk  to  two  bodies  of  public  officers,  and  a  notice  of  action 
required  by  statute  was  addressed  to  him  as  clerk  to  the  one  body, 
when  the  cause  of  action  arose  from  an  act  done  by  him  under  the 
authority  of  the  other  body,  the  notice  was  held  insufficient. 

Pollock,  C.  B.  : 

It  is  not  necessary  to  say  more  than  that  the  rule  ought  to  be 
refused. 


Parke,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 


Rule  refused. 


KITCHIE  AND  Anothee  v.  VAN  GELDER 

(9  Ex.  762—763  ;  S.  C.  18  Jur.  385.) 
[Amendment  of  pleadings  under  Common  Law  Procedure  Act.] 


1854. 
April  27. 


(9  Ex.  764- 


TH0MA8  V.   RUSSELL.  /«f- 

Ajfril  25. 
-765  ;  S.  0.  2  C.  L.  R.  542  ;  23  L.  J.  Ex.  233  ;  23  L.  T.  0.  S.  81.)  -Vay  1. 


The  defendant  formed  an  oyster  bed  in  a  part  of  the  Menai  Strait,  where 
persons  had  been  accustomed  to  di-edge  for  oysters.  The  plaintiff  bought 
of  a  dredger  a  quantity  of  oysters,  when  the  defendant,  having  been 
infoimed  that  the  oysters  were  taken  from  his  bed,  gave  the  plaintiff  into 
custody  on  a  charge  of  having  in  his  possession  stolen  oysters.  The 
plaintiff,  having  been  discharged,  brought  an  action  for  false  imprisonment, 
when  the  defendant  relied  on  the  7  t&  8  Geo.  IV.  c.  29,  s.  36,  and,  in  order 
to  show  that  he  acted  bond  fide,  and  under  the  belief  that  the  oysters  were 
stolen,  he  tendered  in  evidence  the  record  of  the  conviction  of  a  person  who 
had  shortly  before  been  tried  for  taking  oysters  from  the  same  bed  of  the 
defendant :  Held,  that  the  record,  merely  as  such,  was  inadmissible  for 
that  purpose. 

Trespass  for  assault  and  false  imprisonment :  Plea,  Not  guilty : 
(by  statute  7  &  8  Geo.  IV.  c.  29,  ss.  86,  68,  76). 

At  the  trial,  before  Platt,  B.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  defendant  had  laid  down  a  quantity  of  oysters 
(1)  1  Oowp.  26.  (2)  1  Taunt.  383. 
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Thomas  in  a  particular  part  of  the  Menai  Strait,  for  the  purpose  of  forming 
Russell.  &^  oyster  bed,  and  had  marked  the  place  with  buoys.  Persons  had 
been  accustomed  to  dredge  for  oysters  in  that  part  of  the  Menai 
Strait,  and  they  disputed  the  right  of  the  defendant  to  make  an 
oyster  bed  there.  The  plaintiff  had  bought  of  one  of  the  dredgers 
at  Beaumaris  thirteen  bags  of  oysters,  and  had  taken  them  to 
Liverpool,  when  the  defendant,  having  been  informed  that  the 
oysters  were  carried  away  from  his  bed,  caused  the  plaintiff  to  be 
taken  into  custody,  on  the  charge  of  receiving  stolen  oysters.  The 
plaintiff  was  taken  before  a  magistrate,  but  afterwards  discharged  ; 
whereupon  he  brought  the  present  action.  No  notice  of  action  was 
given.  At  the  previous  Carnarvon  Assizes,  one  Owen  had  been  tried 
and  convicted  of  larceny,  under  the  7  &  8  Geo.  IV.  c.  29,  s.  86  (i),  in 
having  taken  oysters  from  the  same  bed  of  the  defendant ;  and  the 
defendant's  counsel  now  tendered  in  evidence  the  record  of  that 
conviction,  for  the  purpose  of  showing  that  the  defendant  acted 
bond  fide,  and  under  the  belief  that  the  plaintiff  had  in  his  posses- 
sion stolen  oysters.  The  learned  Judge  rejected  the  evidence,  and 
a  verdict  was  found  for  the  plaintiff. 

Watson  moved  (April  25)  for  a  new  trial,  on  the  ground  (amongst 

[  ♦765  ]       others)  of  the  improper  rejection  of  this  evidence,  *arguing  that  it 

was  admissible  for  the  purpose  of  showing  that  the  plaintiff  had 

reasonable  ground  for  believing  that  the  oysters  were  stolen.    (He 

cited  Starkie  on  Evidence,  p.  279,  8rd  edit.) 

Cur.  adr,  vult. 
Pollock,  C.  B.,  now  said  : 

The  point  on  which  we  took  time  to  consider  was,  whether  the 
record  of  the  conviction  of  another  person,  charged  with  taking 
oysters  from  the  same  bed  of  the  defendant,  was  a  document  which 
was  receivable  in  evidence.  My  brother  Platt  at  the  trial  refused 
to  receive  it,  and  a  new  trial  was  moved  for,  on  the  ground  that  it 
ought  to  have  been  received,  for  the  purpose  of  showing  that  the 
defendant  acted  bond  Jide,  SLnd  under  a  reasonable  belief  that  the 
plaintiff  had  in  his  possession  stolen  oysters.  We  are  of  opinion 
that  the  record  of  the  conviction  was  not  evidence  for  that  purpose. 
The  only  ground  on  which  the  defendant  could  have  used  it  as 
evidence  of  bona  fides,  would  have  been  to  show  the  impression 
which  it  might  have  made  on  his  own  mind,  and  not  as  proof  of 

(I)  Repealed  by  24  &  26  Vict.  c.  95,  8.  1.  See  now  24  &  25  Vict  c.  96, 
s.  26.— J.  G.  P. 
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the  fact  of  the  conviction  itself.  For  that  purpose  it  was  perfectly  Thomas 
competent  for  him  to  prove  any  communication  made  to  him,  on  russbll. 
which  he  might  form  an  opinion.  But  the  conviction  itself  Aever 
had  been  placed  before  him,  neither  did  it  appear  that  he  was 
present  at  the  trial ;  if  he  had  been,  he  might  himself  have  given 
evidence  of  all  that  passed ;  but  the  conviction  itself,  as  a  docu- 
ment, never  could  have  produced  any  eflfect  on  his  mind,  for  he 
never  saw  it.  We  are  of  opinion,  therefore,  that  the  document  was 
properly  rejected ;  though  undoubtedly,  had  he  seen  it,  it  might 
have  been  receivable  as  evidence  of  bona  fides ^  in  the  same  way  that 
there  might  have  been  laid  before  the  jury  a  communication  of  any 
sort,  honestly  and  fairly  made  to  the  defendant,  for  the  purpose  of 
informing  him  on  the  subject.  For  these  reasons,  we  think  that 
there  ought  to  be  no  rule. 

Rvle  refused. 


KIMPTON  V.  The  LONDON   and  NORTH  WESTERN       lf\ 

May  9. 

RAILWAY  COMPANY. 


(9  Ex.  76fr— 768;  S.  C.  2  C.  L.  R.  1026 ;  23  L.  J.  Ex.  232.) 

A  witness  on  a  trial  at  Nisi  Prius  was  arrested  redeundOf  under  a  warrant 
of  commitment  for  not  appearing  to  a  summons  issued  on  a  judgment 
recovered  against  him  in  a  county  court :  Held,  that  the  application  for  his 
discharge  was  properly  made  to  the  Court  in  banc. 

Qiuere,  whether  such  a  warrant  of  commitment  is  civil  process. 

The  plaintiff  in  this  cause  had  been  subpoenaed  as  a  witness  on 
the  trial,  which  took  place  at  the  Liverpool  Assizes,  and,  whilst 
returning  from  the  Court-house  to  his  residence  in  Liverpool,  he 
was  arrested  by  the  high  bailiff  of  the  Lancashire  County  Court, 
under  a  warrant  of  commitment  for  not  appearing  to  a  summons 
issued  on  a  judgment  recovered  against  him  in  that  court. 

Watson  obtained  a  rule  calling  on  the  bailiff  to  show  cause  why 
the  plaintiff  should  not  be  discharged  out  of  custody,  and  why  the 
bailiff  should  not  pay  the  costs  of  the  arrest. 

Milicard  showed  cause : 

The  bailiff  has  no  interest  in  detaining  the  plaintiff  in  custody ; 
therefore  the  only  question  is,  whether  the  bailiff  is  to  pay  the  costs. 
The  first  objection  is,  that  this  Court  has  no  jurisdiction  to  entertain 
the  application.    In  Chit.  Arch.  Vol.  1,  p.  688,  it  is  said,  "  Where  a 
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KiMPTOK     party  to  a  cause  is  arrested  upon  process  out  of  another  Court  while 

LoKDoif  AND  attending  at  Nisi  Prius  in  expectation  of  its  coming  on»  he  must 

\VMTEwr      *PP'y  ^^^  relief  to  the  Judge  at  Nisi  Prius,  or  to  a  Judge  at 

Railway  Co.  chambers,  or  to  the  Court  out  of  which  the  process  issues,  and 

not  to  the  Court  in  which  the  cause  is."    And  in  Pitt  v.  Evans  (i), 

where  the  plaintiff  was  taken  in  execution  for  costs  while  he  was 

coming  to  attend  the  trial  of  that  cause  at  Nisi  Prius,  Batlby,  B.* 

said,  "  It  is  the  privilege  of  the  Court  at  Nisi  Prius  to  protect  its 

suitors.     The  plaintiff  should  have  applied  either  to  the  Judge  at 

[  '767  ]      Nisi  Prius,  or  ♦to  the  Court  out  of  which  the  process  issued." 

(Parke,  B.:  The  arrest  is,  in  truth,  a  contempt  of  this  Court;  for 
we  send  the  record  to  the  Judge  at  Nisi  Prius. 

PiiATT,  B. :  It  is  a  contempt  of  the  one  Court  and  an  abuse  of  the 
process  of  the  other.) 

In  SeVfy  v.  Hills  (2),  where  the  defendant,  a  petitioning  creditor 
whilst  returning  from  the  Court  of  the  Commissioners  of  Bankrupt , 
was  arrested  on  process  issued  from  the  Court  of  Common  Pleas, 
it  was  held,  that  the  application  for  his  discharge  was  properly  made 
to  the  latter  Court. 

(Watson :  In  Tidd's  Prac.  Vol.  1,  p.  197,  it  is  said,  "  If  a  defen- 
dant be  arrested  hy  quo  inintis,  while  protected  as  a  suitor  by  the 
privilege  of  the  Common  Pleas,  he  may  be  discharged  either  by 
that  Court  or  the  Court  of  Exchequer : "  Walker  v.  Webb  (3).) 

In  Ex  parte  Kemy  (4),  it  does  not  appear  from  what  Court  the 
process  issued. 

(Parke,  B.  :  The  case  of  Pitt  v.  Evans  is  not  in  point ;  because 
there  the  application  was  not  only  that  the  plaintiff  might  be  dis- 
charged, but  also  that  the  money  which  he  had  deposited  upon  his 
arrest  might  be  returned ;  and,  as  the  Court  of  King's  Bench  had 
possession  of  the  money,  that  was  the  proper  Court  to  apply  to. 
In  this  case  we  have  a  right  to  interfere,  because  there  has  been  a 
contempt  of  this  Court  by  an  obstruction  of  its  process.) 

Secondly,  the  privilege  does  not  extend  to  arrest  under  process 
issued  from  a  county  court  for  a  contempt  in  nonpayment  of 
money. 

(1)  2  Dowl.  P.  C.  223.  (3)  3  Anst.  941. 

(2)  34  R.  R.  667  (8  Bing.  166).  (4)  1  Atk.  53. 
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(Pabkb,  B.  :  It  is  doubtful  whether  this  is  an  arrest  on  civil      Kimpton 

V  r. 

process.;  London  and 

North 

The  CouBT  then  called  on  rm^/y  So. 

Watson  to  support  the  rule : 
The  process  in  question  is  *a  civil  process.  By  the  98th  section  [  *768  ] 
of  the  County  Courts  Act,  9  &  10  Vict.  c.  96  (l),  a  plaintiff,  who  has 
obtained  an  unsatisfied  judgment,  may  obtain  a  summons  requiring 
the  defendant  to  appear  in  Court  and  be  examined  touching  his 
estate  and  effects.  If  the  party  so  summoned  does  not  attend,  he 
may  be  committed  to  prison  for  a  period  not  exceeding  forty  days  : 
sect.  99. 

(Mabtin,  B.  :  The  imprisonment  does  not  operate  as  a  satisfaction 
of  the  debt :  sect.  108. 

Parke,  B.  :  It  is  a  proceeding,  not  by  way  of  execution,  but  as  a 
punishment  for  contempt.) 

It  is  similar  to  an  attachment  for  nonpayment  of  money  under  an 
award,  which  process  cannot  be  executed  against  a  person  having 
privilege  of  Parliament,  or  on  a  Sunday.  If  the  defendant,  upon 
his  arrest,  had  paid  the  money,  the  officer  would  have  been  bound 
to  discharge  him. 

Parke,  B.  : 

The  point  is  too  doubtful  for  us  to  give  costs.  Therefore  the  rule 
will  be  absolute  to  discharge  the  defendant  out  of  custody,  but 
without  costs. 

Platt,  B.,  and  Martin,  B.,  concurred. 

Rule  accordingly. 

(1)  See  now  s.  6  of  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62).— J.  G.  P. 
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6.  Debts— Covenant   by  surety    for   payment  of    debt  at 

future  day  an  actual  not  contingent  debt — Executor  must  provide  for 
it  in  priority  to  simple  contract  debts.     Atkinson  v.  Qrey  .        .        .    492 

7. Executor's  right  to  pay  or  retain  debt  barred  by 

Statute  of  liimitations.     IStahlschmidt  v.  Lett 439 

8.  Administration  suit— Costs  of  suit  given  to  executor, 

though  charged  with  consequences  of  improper  investment.  Knott  y. 
Cottee 43 

9.  Interest  on  balances — ^Executor  a  bankrupt— Costs  of 

suit— Set-off.     Cotton  v.  Clark 65 

10.  Allowance  of  interest  on  legacy  pendente  lite — Order 

only  made  on  admission  of  assets  by  executors.    Knight  y.  Knight  .     172 

11.  Improper  investment — Interest — Rule   as  to  charging 

executors  with  interest  on  balances  and  at  what  rate  and  whether  with 
annual  rests.     Kiioit  y.  Cottee 43 

EXTENT— Priority— Crown  debt— Bankruptcy— Fraction  of  a  day. 
See  Bankruptcy,  2. 

FALSE  IMPRISONMENT  —  Reasonable  and  probable  cause  — 
Evidence  of  bona  fides.     See  Evidence,  5. 

FRAUD  AND  MISREPRESENTATION—].  Distinction  between 
misrepresentations  giving  legal  and  those  giving  equitable  remedy. 
Whitmore  y.  Madison 59 


VOL.  XCVI-]  INDEX.  977 

FRAX7D  Ain>  MISBEP&ESENTATION  — 2.  Bepresentation  by 
solicitor  as  to  solvency  of  mortgagor— AUeg^atioD  of  fraud— 43uit  in 
equity— Remedy,  if  any,  held  to  be  at  law.     Whitmore  v.  Macheson  .      59 

3.  Assignment  of  fund  to  trustee  by  beneficiary  the  day  before 

her  marriage — Loan  by  trustee  to  beneficiary's  father— Deed  falsely 
representing  transaction  as  one  of  sale — Deed  set  aside  at  suit  of 
husband  and  wife.    Lewdlin  y.  Cohhold I        .    422 

4.  Marriage  settlement— Ante -nuptial  settlement  by  trader  of 

whole  property  on  eve  of  bankruptcy — ^Marriage  to  woman  with  whom 
settlor  had  cohabited  for  many  years — Vo  interest  reserved  to  settlor, 
but  property  remaining  under  his  control— Appointment  under  power 
to  illegitimate  daughter — Settlement  held  an  act  of  bankruptcy  and 
void  as  against  assignees.     Colomhine  y.  Penhall       ....        391 

5.  Family   arrangement  —  Oonsideration  —  Advances   by 

parent  to  child — Debt  barred  by  lapse  of  time— Fraudulent  settlement 
—Avoidance  of  deed  under  13  Bliz.  c.  5.     Penhall  y.  Elwin  .    404 

6.  Fiduciary  position — Chairman  of  Company — Profit  on  shares 

allotted  at  premium.    See  Company,  1. 

FBAX7D8  (STATUTE  OF).    iSfee  Sale  of  Goods,  1. 

HABEAS  COBPUS  —  Custody  in  criminal  matter  —  Commission  of 
rebellion — Person  detained  under  commission  of  rebellion  issued  by 
court  of  equity  for  contempt  is  not  in  custody  for  criminal  or  supposed 
criminal  matter  within  the  Habeas  Corpus  Act.    CohbHt  y.  Slow-man    890 

HIOHWAY—Bepair— County  bridge — ^Action  against  county  sur- 
veyor— Injury  to  individual  through  want  of  repair.  M^Kinnon  v. 
Penwm 872 

HUSBAND  AND  WIFE  —  1.  Liability  of  husband  for  fraudulent 
representations  by  wife.     Liverpool  Adelphi  Loan  AsBociation  y.  Fairhuret 

778 

2.  Dower  —  Annuity  by  will — Election  —  Priority  over  other 

legacies.     Stahlschmidt  v.  Lett 443 

3.  Jointure  —  Belease   of  jointure    to  enable  husband  to  sell 

estate — Covenant  to  secure  jointure  on  estates  to  be  subsequently 
acquired — Sale  of  after-acquired  estate  before  conveyance— Equitable 
charge  of  jointure.     Warde  v,  Warde 49 

4,  Deed  of  separation— Breach  of  husband's  covenant  not  to 

molest  his  wife — ^Injunction.     Sanders  y.  Bodway        .        .        .        .101 

5. Cotirts  of  equity,  recognizing  the  validity  of  separa- 
tion deeds,  will  enforce  them.     Sanders  y.  Bodway  .  .101 

6.  Covenant — Covenant  by  husband  to  maintain  children — 

General  covenant  not  limited  to  minority  of  children  or  to  period  of 
their  remaining  under  his  control  and  custody.  De  Crespigny  y.  De 
Crespiyny 658 

7.  Wife's    property  —  Chattels    real  —  Beversionary    interest — 

Marital  right— Power  of  husband  (under  old  law)  to  charge  where 
interest  could  not  possibly  vest  in  possession  during  coverture. 
Duherlty  v.  Day 17 

8.  Equity  to  settlement — Husband  insolvent— Whole  fund 

settled,  as  against  assignee,  on  wife  and  children.  Marshall  y. 
Firnler 117 
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978  INDEX.  [B.R. 

INTANT~1.  Ghiardiansliip— Infknt  out  of  jurisdidtion  and  living 
with  mother  in  indigent  circumstances — ^Refusal  of  mother  to  bring: 
infant  within  jurisdiction — Fund  in  Court  belonging^  to  infiant — Mother 
and  uncle  appointed  guardians  but  no  allowance  made  for  maintenance. 
Lockwood  V.  Fenton 326 

2.  Property — Investment — ^Under  special    circumstances  Court 

may  autherize  purchase  of  land  for  infant  with  shorter  title  than  could 
be  enforced  under  open  contract.     Be  Sheffield  and  Rotherkam  Rail.  Co,      502 

3.  Leases — Guardian  authorized  by  Court  to  grant  leases 

for  terms  exceeding  minority,  when  beneficial  to  infant  and  approved 
by  Court.    AiuUy  v.  Hohson 467 

INJUNCTION— 1.  Agreement— Mutual  grants— Plaintiff^  in  posses- 
sion of  benefits  acquired  by  them  under  agreement — Expiration  of  time 
limited  without  steps  by  defendants  to  obtain  performance  of  corre- 
sponding stipulations  for  their  benefit.  O,  N,  Bail.  Co.  v.  Lancashire  and 
Yorkshire  Bail.  Co 328 

2.  Bailway  Company  —  Works    continued    after    expiration  of 

statutory  powers— Injunction  refused  at  suit  of  two  shareholders  on 
ground  of  acquiescence  and  delay.    F/ooks  v.  S.  W.  Bail.  Co.  .    350 

3.  Separation  deed — Breach  of  covenant  not  to  molest  wife.    See 

Husband  and  Wife,  4. 

4.  Mortgage — Redemption — Injunction  to  restrain  transfer.    See 

Mortgage,  9. 

INTEBBST  —  Trustee  —  Breach  of  trust  —  Improper  investment  — 
Interest  on  balances.    See  Trust,  6. 

And  see  Executor  and  Administrator,  9 — 11. 

INTEBPLEADEBr— 1.  Title  of  third  party— Claim  under  bill  of  sale- 
Bight  of  execution  creditor  to  set  up  title  of  third  party  under  prior  bill 
of  sale.     Oadsden  y.  Barrow 818 

2.  Sufficiency  of  claim — ^Address  of  claimant — Jurisdiction    of 

County  Court  Judge— Prohibition.     Ex  parte  M' Fee    ....    700 

JUBT — Peremptory  challenge — Bight  of  peremptory  challenge  does 
not  exist  in  civil  action.     Creed  v.  Fisher 801 

LANDLOBD  AND  TENANT— 1.  Agreement  for  lease— Cancellation 
of  old  lease — Bestrictive  covenant — Covenant  against  assignment — 
Provisions  of  old  lease — Specific  performance — Compromise — Covenants 
in  new  lease  held  to  be  subject  to  provisions  of  original  lease  and  to 
custom  as  to  farming  leases.     Bell  v.  Barchard 3 

2.  Terms  of  holding — Yearly  tenancy— Bent    payable  in 

advance— Lease  void  under  8  dk  9  Vict.  c.  106,  s.  8 — Evidence.  Lee  v. 
Smith 903 

3.  Covenant — Breach  of  covenant  to  repair — ^Assignment  of  lease 

— Action  by  lessee  against  assignee — ^Evidence  of  state  of  repair  of 
premises— Measure  of  damages.     Smith  v.  Peat 634 

4.  Bight  of  re-entry  for  breach  of  condition    in  lease — 

Whether  conveyed  by  assignment  of  reversion  after  breach.  Bunt  v. 
Bemnant 891 

5.  Lease— Option   of   purchase — ^Time    whether    of   essence    of 

contract.    Pegg  v.  Wisden Ill 

6.  Lease  of  coal  mine— Covenant— Payment  of  rent — Covenant  to 

work  and  to  pay  rent  for  not  less  than  two  acres — Bent  payable 
**  whether  the  coal  shall  be  got  or  not  "—Deficiency  of  coal — ^Becovery 
of  amount  paid  in  excess  of  value  of  coal  realized — ^Absolute  covenant 
—Demurrer.     Mellore  y.  DiiJce  of  Devonshire 119 
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LANDLOBB  AND  TENANT — 7.  Distress  for  rent— Bigrht  of  mort- 
gagor in  possession  to  distrain  as  bailiff  of  mortgagee— Notice  of  distress 
in  wrong  name — Want  of  notice  does  not  render  distress  invalid.  Trent 
V.  Eunt 617 

LANDS  CLAUSES  AOT— 1.  Award  of  arbitrator— Principle  of  com- 
pensation— Bight  of  way—Power  of  arbitrator  to  set  out  approaches  to 
lands  not  taken  in  lieu  of  communications  formerly  existing  over  lands 
taken — Apportionment  of  rent— Damage  to  land  before  award  by  reason 
of  land  remaining  vacant  in  consequence  of  notice  to  treat— Lands 
Clauses  Act,  1845  (8  dk  9  Vict.  c.  18),  ss.  36,  68,  119.     In  re  Ware  .     762 

2.  Lands  injuriously  affected — Sufficiency  of  notice  under  s.  68 — 

Mistake  in  name  of  Company.     Eastham  v.  Blackburn  Rail.  Co,  .        .    963 

3.  Purchase-money — Part  of  land  purchased  as  freehold  found  to 

be  copyhold  with  (as  to  moiety)  a  defective  title — Apportionment  of 
purchase-money— Payment  of  dividends  on  amount  representing  price 
of  land  to  which  good  title  shown  to  tenant  for  life — Capital  not  to  be 
paid  out  without  notice  to  Company.     In  re  Perks'  Estate  .  483 

4.  Renewable  leaseholds — Death  of  last  cestui  que  vie — 

Failure  to  renew — Bight  of  tenant  for  life  to  corpus  of  fund — Payment 
without  prejudice  to  question  as  to  non-renewal.    In  re  Beaufoy*s  Estate 

300 

LEGACY  DUTY.    See  Bevenue. 

LIBEL.    See  Defamation,  1. 

LICENSING — Music  and  dancing  licence— Action  for  penalties— 
Supper-room  in  which  incidental  music  and  singing  are  given — New 
trial — ^Verdict  against  evidence.     Hall  v.  Green 693 

LIMITATIONS  (STATUTE  OF)  —  1 .  Acknowledgment  of  debt  — 
Banker's  deposit  note— Laches— Trust  for  payment  of  debts  in  will  of 
deceased  partner — Bemedy  of  creditor  against  deceased  partner's  estate 
lost  by  delay — Payment  of  interest  by  surviving  partners,  one  of  whom 
was  executor  of  deceased  partner,  held  to  have  no  reference  to 
executorial  character.    Bromn  v.  Gordon 137 

2.  Sufficiency  of  acknowledgment— Letter— Conditional  of 

absolute  promise  to  pay.    Evans  v.  Simon 714 

3.  Adverse  possession  of  land — Ejectment— Tenant  in  tail  being 

barred,  issue  in  tail  held  barred  also.    Austin  v.  Llewellyn         .        .711 

4.  Possession  —  Conveyance    of   lands  —  Beservation    of 

minerals  with  right  of  entry  to  get  them — Bight  of  entry  not  barred 
by  simple  non-user  for  40  years — 8  dk  4  Will.  IV.  c.  27,  ss.  2  and  8. 
Smith  V.  Lloyd 837 

LUNACY — 1.  Purchase  under  order  in  Lunacy— Application  of  pur- 
chase-money—Jurisdiction  of  M.  B.     Norris  Y.  Stuart  .172 

2.  Contract   by   lunatic  —  Bona   fides  —  Becovery   of   deposit 

See  Vendor  and  Purchaser,  10. 

MALICIOUS  PBOSECUTION  —  Pleading  —  Plea  of  recovery  of 
damages  in  previous  action  for  false  imprisonment  held  bad.  Guest  v. 
Warren 756 

MASTEB  AND  SEBVANT— 1.  Contract  of  hiring— Construction  of 
contract — Commencement  of  service— Engagement  **  for  at  least  three 
years  at  my  option  " — ^Yearly  hiring,  with  option  to  require  plaintiff's 
services  for  tlu'ee  years  or  to  terminate  it  at  end  of  first,  second  or 
third  year.    Down  v.  Pinto 735 

2.  Accident  to  servant.     See  Negligence,  2. 
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mSTAKE — 1.  Setting  aside  proceedings — ^Koney  taken  out  of  Ck>art 
by  plaintiff's  solicitor  by  mistake — Jorisdiction  and  discretion  of  Judge 
to  set  aside  proceedings.    Emery  r.  WehtUr 688 

2.  Bectification  of  settlement.     See  Settlement,  7. 

And  see  Will,  24,  25. 

MONKY  HAD  AND  BEGEIVED— Payment  of  money  by  insolvent 
debtor  to  procure  release  from  custody — Recovery  back  in  action  for 
money  had  and  received.     Viner  v.  Hawkins 704 

KOBTGAGE— 1.  Account — Equitable  mortgagee  of  deceased  cestui 
que  trust's  interest  in  real  estate— Claim  against  heir  of  deceased 
trustee  (who  disclaimed)  for  account  and  appointment  of  new  trustee 
— Order  refused  in  absence  of  parties  entitled  to  redeem.  WttheriU  v. 
QarhuU 343 

2.  Foreclosure    suit  —  Costs — ^Bight     of    second     mortgagees 

disclaiming  to  costs.     Onmey  y.  Jackson 339 

3.  Disclaimer   by    defendant  —  Bules    as   to    rights    of 

disclaiming  defendants  to  costs.    Ford  v.  Lord  Chesterfield  •    249 

4.  Parties— Trust — ^Adding  cestuis  que    trust  as   parties. 

Tuder  v.  Morris 456 

5.  Priority  —  Tenant    for   life  —  Power    to    charge    portions — 

Mortgage  of  life  estate — Covenant  not  to  exercise  power — Portions 
subsequently  charged  postponed  to  mortgages,     ffurst  v.  Hurst      •     179 

6.  Principles  on  which  Court  acts  in  directing  sale  of  mort- 
gaged estate  under  15  A  16  Vict.  c.  86,  s.  48  (see  now  Conveyancing 
Act,  1881,  s.  25).     Hurst  v.  Hurst 179 

7.  Equitable  mortgage— Notice  of  prior  equitable  mort- 
gage—Assignment by  second  equitable  mortgagee — ^Assignee  without 
notice  has  no  better  title  than  assignor.    Ford  y.  White    ...      55 

8.  Fraud — ^Deed  retained  and  transfer  fraudulently  procured 

from  mortgagee  by  his  solicitor — Priority  of  several  securities.  Hioms 
V.  Holtom 123 

9.  Bedemption — Bight  to    redeem — Transfer— Offer   by  puisne 

incumbrancer  to  pay  off  first  mortgagee — Sale  of  property  by  first 
mortgagee— Injunction  to  restrain  transfer  of  legal  estate.  Rhodes  v. 
Buckland 105 

10.   Costs  —  Bankruptcy  of   mortgagor  —  Disclaimer   by 

assignees — Willingness  to  disclaim  before  suit— Bight  to  costs.  Ford 
V.  White ,         , 65 

11.  Bents  in    hands    of  sequestrator    ordered   to    be   paid  to 

mortgagees,  who  had  been  prevented  by  sequestration  from  taking 
possession.     Tutham  v.  Parker 458 

12.  Tenant — ^Bight  of  mortgagor  in  possession  to  distrain  for 

rent  as  bailiff  of  mortgagee.     Treaty,  Hunt 517 

13.  Gkkle  under  power — ^Agreement  not  to  sell  for  limited  time — 

Compromise  of  suit — Confirmation  by  subsequent  incumbrancer  of 
amount  due  to  first  mortgagee — Covenant  not  to  exercise  power  of  sale 
for  specified  time — Party  contesting  amount  stated  in  deed  to  be  due  to 
first  mortgagee  estopped  from  taking  advantage  of  stipulation  in  same 
deed  i^  to  time  of  sale.     Cockell  v.  Bacon 73 

— -  14.  Tender  of  mortgage  debt— If  amount  correct,  mortgagee 
refusing  to  accept  liable  for  costs  of  subsequent  redemption  suit. 
farmer  v.  Priestley 262 
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MOBTGAOE — 15.  Title— Sale  under  power— Marriage  settlement— 
Abstract  of  title— Notice.     Robinson  v.  Brigga 372 

16.  Equitable— Shares— Right  to  dividends — Notice— Receiver. 

See  Company,  2. 

17.  Equity  of   redemption — Escheat— Right    of   mortgagee   on 

death  of  mortgagor  intestate  and  without  heirs.     See  Escheat. 

NEGLIOENCE  —  1.  Action  against  adjoining  owner  —  Injury  to 
plaintifGs*  building  caused  by  workmen  on  defendant's  land— Right  of 
support — Independent  contractor — Wrongful  act  by  contractor's  work- 
men-Plaintiffs' materials  carried  away  without  defendant's  authority. 
Qayford  v.  NicholU 925 

2.  Master  and  servant — Railway  Company — Accident  to  servant 

-Sufficiency  of  staff  employed  in  particular  work — Evidence.  Skfpp  y. 
Eastern  Counties  Raii.  Co 679 

NOTICE — 1.  Mortgage — Family  solicitor — Abstract  of  title— Notice 
to  mortgagee.     Robinson  v.  Briygs 372 

2.  Of  action.     See  Public  Officer. 

PARTNERSHIP— Debt — Laches— Trust  for  payment  of  debts  in 
will  of  deceased  partner— Scatute  of  Limitations— Payment  of  interest 
— Remedy  of  creditor  against  deceased  partner's  estate  lost  by  delay. 
Brown  v.  Gordon 137 

PATENT— 1.  Action  for  infringement  —  Particulars  of  objection — 
Inability  to  give  evidence  of  prior  user  where  particulars  omit  to  state 
place  and  manner  of  user  or  publication  prior  to  date  of  patent.  Palmer 
V.  Coojper 682 

2.  Specification — Disclaimer  of  parts  of  invention — Action  for 

infringement  of  remainder  —  Method  of  manufacturing  articles  — 
Evidence  of  infringement.     Palmer  v.  Wagstaff 804 

3.  Validity — Novelty — Agreement — Compromise   of  action 

—Estoppel.     Hills  V.  Laming 697 

4.  Infringement — ^Answers  to  interrogatories.     See  Discovery,  1. 

PENALTY — Action  for — Licensing  Act.    See  Licensing. 
PERPETUITY.     See  Will,  32—36. 

PLEADING.    See  Malicious  Prosecution. 

PORTION — 1.  Power  to  charge— Covenant  not  to  exercise  power — 
Mortgage  of  life  estate — Priority  of  mortgage  over  portions  subse- 
quently charged.     Burst  v.  Hurst 179 

2.  Trust  for  accumulation — Remoteness  —Exception.  See  Will,  35. 

POWER— 1.  Oeneral  testamentary  power— Fund  paid  to  donee  by 
trustees — Indemnity— Subsequent  appointment  to  plaintiff— Liability 
of  trustees  to  plaintiff  for  breach  of  trust — Fund  assets  for  answering 
donee's  liabilities,  including  indemnity  —  Trustees  held  not  liable. 
Williams  v.  Lomas 1 

2.  Power  of  sale— Trust  for  sale  in  settlement  —  Held  not  to 

authorize  a  mortgage.     Page  Y.Cooper 191 

3.  Trust  for.  sale  of  real  estate— Intention  to  work  complete 

conversion  into  personalty— Trustees  cannot  mortgage  real  estate  in 
order  to  postpone  execution  of  trust  for  sale,  although  money  required 
for  purposes  of  trust.     Page  ?.  Cooper 191 
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PO  WEB — ^.  Power  of  sale—Price—  Sale  by  trustees  under  marriagre 
settlement  to  family  solicitor — No  previous  valuation — Contrivance  to 
raise  money  to  lena  to  husbaud,  to  whom  trustees  had  power  to  lend  it. 
JiobitiBon  v.  Bn'yys 372 

PBACTICE— 1.  Death  of  party— Death  of  official  assignee  before 
answer — Substitution  of  new  assignee— No  affidavit  necessary  in  sucli 
a  case— Order  obtained  as  of  course.     Oordotiy,  Jeseon        .        .        .    215 

2.  New  trial — Verdict  against  evidence— Action  for  penalties — 

Where  verdict  for  defendant,  new  trial  not  granted  in  action  on 
penal  statute  on  ground  of  verdict  being  against  evidence.  Hall  v. 
Oreeti 693 

3.  Excessive  damages — New  trial  not  granted  unless  jury- 
actuated  by  improper  motives  or  have  proceeded  on  wrong  principle. 
Creed  y.  Fisher 801 

4.  Verdict  under  £20 — Trespass— Misconduct  of  jurymen 

— Conflict  of  evidence — Affidavits  impeaching  testimony  of  plaintiffs 
witness.     AUum  v.  BouHhee 947 

o.  Setting    aside  proceedings — Mistake— Money  taken  out  of 

Court  by  plaintiff's  solicitor  by  mistake— Jurisdiction  and  discretion 
of  Judge  to  set  aside  proceedings.    Emery  v.  Wehst^nr  .    688 

6.  Notice  of  action.     See  Public  Officer. 

PRINCIPAL  AND  SXJBETY— Discharge  of  surety— Guaranty  of 
fidelity — Clerk  to  Railway  Company — Amalgamation  with  another 
Company — Statutory  provision  for  validity  of  subsisting  contracts. 
Eastern  Unioti  Bail,  Co,  v.  Cochrane 662 

PUBLIC  HEALTH— Contract  for  works  under  Public  Health  Act- 
Liability  of  corporation.    See  Corporation  (Municipal). 

PUBLIC  OFFICEB— Action  against — Customs  officer— Notice  of 
action — Duty  of  Judge  as  to  a£nission  of  evidence  of  bona  fides. 
Arnold  v.  Jiamel 768 

RAILWAY— 1.  Continuance  of  works  after  expiration  of  statutory 
powers — Injunction  refused  at  suit  of  two  shareholders  on  ground  of 
acquiescence  and  delay.    Ffooks  v.  S,  W,  Bail,  Co 350 

2.  Construction  of  working  agreement  between  Companies- 
Subsequent  Act  of  Parliament — Effect  of  extension  of  line— Proportion 
of  traffic  receipts  payable  under  agreement.  Lancashire  and  Yorkshire 
Bail.  Co,  v.  East  Lancashire  Bail,  Co.,  847;  East  Lancashire  Bail,  Co,  v. 
Lancashire,  ikc.  Bail.  Co 860 

3.  Working  agreement  between  Companies— Payment  of  tolls- 
Sliding  scale— Ultra  vires— Railways  Clauses  Act,  1846  (8  Vict.  c.  20), 
s.  87.  South  Yorkshire  Hail,  and  Biver  Dun  Co.  v.  G.  N,  Bail,  Co.,  550; 
0.  N,  Bail.  Co,  V.  South  Yorkshire  and  Biver  Dun  Co 897 

4.  Amalgamation  of  Companies—  Ouaranty  of  fidelity — Liability 

of  surety.     Ste  Principal  and  Surety. 

5.  Cartage  of  goods— Breach  of  contract.    See  Contract,  1. 

BECEIVEB— Equitable  mortgage  of  shares — ^Attachment  of  dividends 
by  general  creditors — Receiver  of  future  dividends  appointed.  Anderson 
?.  Kemshead 154 

REVENUE- Legacy  duty — Annuity— Whether  given  for  life  of  one 
or  joint  lives  of  two.     Att. -Gen,  y.  Lord  Wynford 953 
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m  SAIiE  OF  GOODS— 1.  Acceptance— What  is  euf&cient  eridence  of 

eto  acceptance  and  delivery  witMn  Statute  of  Frauds.     Holmea  v.  Hoskins 

it  959 

\:t  2.  Breach  of  contract — ^Action  for  non-acceptance  of   goods — 

Failure  of  seller  to  declare  promptly  names  of  vessels  in  which  goods 
t  were  shipped— Condition  precedent — Pleading.     Graves  v.  Legg        .    931 

3.  Oargo  not  in  existence  at  time  of  sale — Goods  perished  with- 

'  out  seller's  knowledge-  Contract  repudiated  by  buyer  within  reason- 
able time — Liability  of  factors  selling  under  del  credere  commission. 
Couturier  v.  Hasiie^  584 ;  Haetie  v.  Couturier 598 

SEdlTESTSATION — Contempt  of  Court— Discharge  under  Insolvent 
Debtors'  Act — ^Assignee  cannot  discharge  sequestration,  although 
person  of  insolvent  is  discharged— Payment  of  rents  in  hands  of 
sequestrators  to  mortgagees — Writ  of  sequestration  is  in  rem  and  not 
in  personam.     Tatham  v.  Parker 458 

SET-OFF— 1.  Bankrupt  executor  —  Neglect  to  invest  —  Interest  on 
balances — Costs  of  suit — Costs  subsequent  to  bankruptcy  not  to  be  set 
off  against  debt  for  interest  incurred  prior  to  bankruptcy.  Cotton  v. 
Clark 65 

2.  Equitable  right  of  set-off  enforced  after  judgment   at  law. 

Smith  Y.  Parker 51 

SETTLEMENT- 1.  Construction— Covenant  to  settle  wife's  after- 
acquired  property — Held  to  include  proceeds  of  real  estate  taken  by 
public  Company,  to  which  wife  at  date  of  settlement  entitled  in 
remainder.     Ex  parte  Blake 216 

2.  Effect  of  agreement,  on  marriage  of  female  infant,  to 

settle  her  real  estate — It  is  fraud  on  husband's  contract  to  consent  to 
disposition  of  wife's  estate  likely  to  defeat  settlement.  Ex  parte 
Blake 216 

3.  Construction  of  marriage   settlement — In  determining 

rights  of  children,  Court  (unless  prevented  by  clear  words)  will  hold 
that  children  attaining  21  and  dying  in  lifetime  of  parents  take  vested 
interests.     Bailie  v.  Jackson 366 

4.  Settlement  by  feme  sole  in  contemplation  of  marriage 

which  did  not  take  place — Subsequent  marriage  with  another  person — 
Binding  declaration  of  trust — Liability  of  trustees  who  had  handed  over 
part  of  funds  to  settlor  at  her  request.    M*I)onnell  v.  Ilesilriye  .        .165 

5.  Income — Discretion  of  trustees — ^Discretion  to  pay  income 

for  maintenance  of  husband  and  issue,  after  death  of  wife  and  bank- 
ruptcy of  husband — Discretionary  power  of  trustees  not  taken  away  by 
bankruptcy  so  as  to  entitle  objects  to  take  equally — Inquiry  as  to  sums 
applied  for  maintenance  of  issue.     Wallace  y.  Anderson  .     254 

6.  Marriage  settlement — Exercise  of  power  of  sale — Sale  to 

family  solicitor — Loan  to  husband  —  Mortgage  —  Notice  —  Sights  of 
cestui  que  trust  and  mortgagees.     Bobinson  v.  Briggs  ....    372 

7.  Marriage— Bee tiflcation  —  Mistake  —  Restraint  of  anticipa- 
tion—Settlement executed  on  representation  that  unlimited  control 
over  principal  and  interest  had  been  secured — Words  restraining 
anticipation  expunged.     Torre  v.  Torre 464 

8.  Voluntary — Creationof  relation  of  trustee  and  cestui  que  trust 

— Assignment — Notice— Complete  and  incomplete  alienation.  Bridge  v. 
Bridge • 144 

9.  Property  of  wife  —  Post-nuptial  settlement— Voluntary 

settlement — Valuable  consideration— Subsequent  purchaser  from  hus- 
band and  wife —Modification  by  husband  of  his  interest  in  wife's  estates 
held  a  good  consideration  and  that  settlement  was  not  void  under 
d7  Eliz.  c.  4.     Hewison  v.  Ntgus 274 
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SETTTilBMEWT— 10.  Ante-nuptial   settlement   by   trader  on  eve  of 
bankruptcy — Fraud.     See  Fraud  and  Mierepresentation,  4. 

SHIP  Ain>  SHIPPING— 1.  Charter-party  — Date  of  Bailing— Con- 
struction of  ^Meave"  and  ''sail."     Van  Bctggen  v.  Baines    .        .        .    821 

2.  Freight — Liability  for— What  is  a  ''final  sailing"  from 

the  port  of  loading.    Boeiandta  v.  Harriion 786 

3.  Freight,  implied  contract  to  pay— Sub-contract — Bill  of 

lading — Priority  of  contract.     Zwilchenbart  v.  Hendereon      .         .         .     940 

4.  Freight — Deck  load — Charterers  to  have  "  full  reach  of 

vessel's  hold  from  bulkhead  to  bulkhead,  including  the  half-deck  " — 
Owners  and  not  charterers  held  entitled  to  freight  for  goods  loaded  on 
deck.     Neill  v.  Bidley 910 

5.  Pleading — Six  voyages  to  be  made  before  given  date— 

Plea  that  time  had  expired  when  only  three  voyages  had  been  made 
held  no  answer  to  action  by  freighter  for  breach.     Wheeler  v.  Bavidye 

906 
SLAKDEB.     See  Defamation,  2. 

SOLICITOR— 1.  Costs — Taxation  of  costs  —  Special  petition— Third 
party  interested— 6  &  7  Vict.  c.  78,  s.  89.     Re  Straford     ...       15 

2.    Married    woman  —  Separate    estate  —  "Party 

chargeable  " — Pending  reference  for  taxation,  solicitor  cannot  enforce 
lien  for  costs  on  her  separate  estate.     Waugh  v.  Waddell    .  .     251 

3. Taxation  after  payment  —  Court  will  not  review 

reference  to  Master  for  taxation  where  amount  of  bill  is  not  stated. 
In  re  Dearden 670 

4.  Order  to  be  void  unless   Master  reported  within 

fortnight  or  certified  for  further  time — Lapse  of  time  without  issue  of 
certificate — Subsequent  attendance  of  parties  before  Master  without 
objection— Waiver  of  irregularity.     Be  Field 274 

5. What  costs  should  be  allowed  where  same  solicitor  is 

concerned  for  same  plaintifif  or  defendant  in  two  actions  and  briefs 
contain  same  pleadings  and  statements  of  fiacts.     Oppenskaw  v.  Whitehead 

760 

SPECIFIC    PEBFORMANCS— 1.  Agreement    for   lease— Bestrictive 
covenant— Compromise.     See  Landlord  and  Tenant,  1. 

2.  Misdescription  of  property— Sale  by  auction — Special  condi- 
tions.    See  Vendor  and  Purchaser,  14. 

3.  Contract  with  man  in  state  of  intoxication.     See  Vendor  and 

Purchaser,  13. 

4.  Price  —  Valuation  —  Unascertained   value    of    plant    and 

machinery.     See  Vendor  and  Purchaser,  15. 

STATUTES— 52  Geo.  III.   c.  101  (Charities  Procedure  Act,  1812). 
See  Charity  and  Charitable  Trust,  2,  6. 

3  dk  4  Will.  IV.  c.  27  (Beal  Property  Limitation  Act,  1838), 

ss.  2,  3.     See  Limitations  (Statute  of),  4. 

:  6  dk  7  Vict.  c.  73  (Solicitors  Act,  1843),  s.  80.     See  Solicitor,  1. 

8  &  9  Vict.  c.  18  (Lands  Clauses  Act,  1845),  ss.  86,  68,  119.     See 

Lands  Clauses  Act,  1. 

TENDEB— Mortgage— Befusal    to  accept  tender  of  principal  and 
^terest.     See  Mortgage,  14. 
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TIICE— 1.  Bankruptcy— Writ  of  extent— Priority— Fraction  of  a  day. 
See  Bankruptcy,  2. 

2.  When  of  essence  of  contract.    See  Vendor  and  Purchaser,  4. 

TITHE — Exemption  —  Twenty  years'  perception  —  Jurisdiction  of 
Assistant  Tithe  Commissioner  —  Decision  of  Commissioner,  whether 
final  and  conclusive — Construction  of  Inclosure  Act  and  award.  Bunhury 
y.  Fuller 604 

TBX7ST— 1.  Declaration  of  trust — Execution — Declaration  of  trust  by 
legal  owner  of  stock  in  favour  of  volunteer — Equity  will  compel  execu- 
tion of  trust— Otherwise  where  stock  merely  assigned  and  not  trans- 
ferred.    Bridge  v.  Bridge 144 

2.  Where  beneficial  owner  of  stock  standing  in  names  of 

trustees  assigns  it  to  volunteer  and  notice  is  given  to  trustees  who  act 
upon  it,  equity  will  enforce  performance  of  trust.     Bridge  v.  Bridge    144 

3.  Appointment  of  new  trustee  under  power,  pending  administra- 
tion suit,  not  necessarily  invalid.     Oraham  v.  Graham        .        .        .    258 

4.  Breach  of  trust— Investment— Power  to  invest  on  real  securi- 
ties in  Ireland— Whether  authoriaing  advance  on  mortgage  of  renewable 
leaseholds.    Madeod  y.  Annealey 278 

'  5. Inadequate  value — ^Bule  as  to  margin  in  mort- 
gage securities  —  Inability  of  trustee  for  loss  where  he  had  not 
taken  proper  steps  to  ascertain  value  of  property  mortgaged.  Madeod 
V.  Anneeley. 278 

6.  Improper  investment — Bule  as  to  charging  trustees  with 

interest  on  bal&nces  and  at  what  rate  and  whether  with  annual  rests. 
Knott  V.  Cottee 43 

7.  Fund  sold  out  and  received  by  one  trustee  alone,  since 

deceased — Motion  for  payment  of  amount  into  Court  by  surviving 
trustee  granted,  he  having  failed  to  show  that  the  fund  was  properly 
invested.     Wigles worth  v.  Wiglesworth 126 

8.  Settlement  in  contemplation  of  marriage  which  did  not 

take  place— Funds  handed  over  to  settlor,  liability  of  trustees  for.  See 
Settlement,  4. 

VENDOB  AND  PXTBOHASEB — 1.  Conditions  of  sale— Power  of  sale 
— Legal  and  equitable  title— Failure  of  consideration— Becovery  of 
deposit.     Ashworth  v.  Moumey 646 

2.  ' Copyhold— Conveyance  to  be  at  cost  of  purchaser — Death 

of  trustee  for  sale  before  completion — Expense  of  fine  payable  on  new 
admittance  payable  by  trust  estate.     Paramore  v.  Oreenalade    .        .481 

3.  Costs— Copyhold — Agreement  to   surrender  or  procure  some 

person  to  surrender — Costs  of  surrender  to  be  paid  by  purchaser  — 
Surrender  under  Trustee  Act  necessary— Costs  held  payable  by  vendor. 
Bradley  v.  Munton 132 

4.  Completion  —  Time,  when  of  essence  of  contract — Missing 

document — Notice  to  produce  within  fifteen  days  unreasonable.  Parkin 
V.  Thordd 32 

5.  Form    of   conveyance  —  Bight    of   purchaser  to  apportion 

property  and  purchase-money  and  to  have  separate  conveyances  of 
each  portion  of  estate.     Clark  v.  May 128 

6.  Option  to  purchase — Bight  of  pre-emption  held  limited  to  life 

of  owner  of  property.     Stocker  v.  Dean 75 
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VENDOR  AND  PXTBCHASBB— 7.  Lease  for  term  with  option  of 
purchase — Exercise  of  option— Notice  to  complete  within  limited  time 
— Time  whether  of  essence  of  contract— Specific  performance.  Pegg  v. 
Wi9dm Ill 

8.  Purchase-money — Vendor's  lien — Special  contract — Convey- 
ance stating^  consideration  as  partly  in  cash  and  balance  by  bill  of 
exchange — Vendor  not  estopped  from  showing  that  he  had  stipulated 
for  lien  for  amount  of  acceptance— Mortgage  by  purchaser — Priority — 
Notice.     Frail  v.  Ellis 168 

9.  Purchase  under  order  in  Lunacy — Purchase-money  paid 

as  directed  by  Oommissioners  in  Lunacy — Notice  of  suit  to  enforce 
charge  of  third  party — Purchaser,  whether  bound  to  see  to  application 
of  purchase-money — Jurisdiction  of  M.  R.  as  to  order  in  Lunacy.  Norris 
y.  Stuart 172 

10.  Contract  by  lunatic— Lunacy  unknown  to  vendor — Executed 

contract — ^Hight  of  purchaser  to  return  of  deposit  received  bona  fide. 
Beavan  v.  McDonnell 730 

11.  Rescission  of  contract — Decree  against  purchaser  for  specific 

performance— Default  in  payment  of  purchase-money — Right  of  vendor 
to  rescind.    Foliyno y.  Martin  ,        .' 272 

12.  Misrepresentation — Means  of  access  to  house — Right  of 

way.     Stanton  v.  Tatteraall '  .    471 

13.  Specific    performance  —  Intoxication — Vendor    addicted  to 

drinking — Sale  of  leaseholds  at  reasonable  price— Subsequent  purchase 
by  another  at  slightly  increased  price— Second  purchaser  having 
notice  of  first  contract— Specific  performance  of  first  contract  decreed. 

.ShawY.  Thackray 477 

14.  Misdescription — Sale  by  auction — ^Property  partly  free- 
hold sold  as  copyhold— Conditions  of  sale — Special  conditions  providing 
for  errors  of  description — Specific  performance  not  enforced.  Ayles  v.  Cox 

13 

15.  Sale  of  land  and  works— Price'— Plant  and  machinery  of 

works  to  be  taken  at  valuation — Specific  performance  decreed,  although 
value  of  plant  and  machinery  unascertained.    Jackson  v.  Jackson  369 

16.  Title — Piece  of  waste  between  house  and  high  road— Only 

title  possession  for  twenty  years— Compensation — Purchaser's  right  to 
costs  and  expenses  on  purchase  going  off.    Perkins  Y.Ede  94 

17.  Abstract  retained  for  five  months  without   objection 

to  title  —  Request  to  verify  abstract  with  deeds  —  Presumption  of 
acceptance  of  title.    Pegg  y,  Wisden Ill 

WILL— 1.  Construction  —  Abatement  of  legacies  —  Annuity  to 
executor  for  his  trouble  held  to  abate  rateably  with  other  legacies. 
Duncan  v.  Watts 100 

2.  Absolute  gift— ^Bequest  of  residue  upon  trust  to  permit 

wife  to  receive  the  income  and  to  carry  on  testator's  trade  for  her  own 
benefit  during  widowhood  '*  and  to  enable  her  to  maintain  and  educate 
my  children  "—Wife  held  absolutely  entitled  to  business.  Jones  v. 
Greatwood 253 

3.  Accumulation— Oift  to  accumulate  for  eldest  daughter 

of  A.  B.  payable  at  21— If  no  such  daughter  of  A.  B.  then  to  eldest 
daughter  of  C.  D.  payable  at  21— No  daughter  of  A.  B.— Death  of  C.  D.'s 
eldest  daughter  O.  under  21 — Claim  by  second  daughter  of  C.  D. — 
Representative  of  O.  held  entitled    to  legacy   and   accumulations  to 

'eath  of  G.     Bryan  v.  Collins 6 


ace.  r- 
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Iiin£  WILIi — 4.  Construction — Annuity — Direction  to  invest  money  and  to 
pay  annuity  **out  of  the  interest,  dividends,  proceeds  and  produce" 
thereof— Annuity  to  be  '<  secured  "  on  fund  invested— Oift  over  on  death 
'  '^  of  annuitant — Deficiency  of  assets — Annuity  chared  on  capital — Pay- 
ct-Ce£f^  ments  out  of  capital  to  make  up  deficiency  of  annuity  held  good.  Miner 
J  }jj  ^ .  V.  Baldwin 467 

-PnW  ^*  Charge  of  legacies — Freeholds  and  copyholds  charged 

'j^  with  legacies  given  by  will  in  certain  event— Unattested  codicil  giving 

other  legacies  in  like  event — Held  that  although  unattested  codicil  did 

mtfp  not  affect  freeholds,  the  additional  legacies  were  charged  on  copyholds. 

K)  9sfsK  JVildea  v.  Davits 445 

t  3^«  6.  Charge  of  debts — Direction  to  pay  debts  out  of  rents  of 

j'  real  estate  devised  to  trustees — Exoneration  of  personal  estate.     Plenty 

V.  West 82 

Sxecstc: 

m^  7.  Charge  of  debts  and  legacies— (General  devise  of  real 

;^  estates  charged  with  debts  and  legacies — Codicil  specifically  devising 

freehold  house  to  A.,  ^Mt  being  my  wish  that  she  should  reside  therein 

gp^^.  if  she  should  think  fit  "—Exemption  of  house  from  charge  of  debts  and 

yeade  legacies.     Wheeltr  v.  Claydmi 80 

8.  Codicil — In  construing  gift  in  codicil.  Court  must  look 

7l\d  at  will  and  previous  codicils.     Hartley  y,  Tribber        ....     246 

9.  Demonstrative  legacy — Priority — Admission    of   assets 

Ki  t<               — Personal  liability  of  executor — Extinction  of  prior  charge  by  acts  of 
ha»  parties.     Severs  v.  Severs 428 

eed  10.  Demonstrative    or    specific    legacy — Oift    of    sum    of 

i,''                 money  being  my  share   of  the  capital  now  engaged  in  the  banking* 
business.     Sparrow  v.  Josselyn 66 

fl^  11.  Legacy  to  executor — Whether  annexed  to  office.     Wildts 

'«  v.  Davies 445 

12.  Gift    of  life  interest  to  wife    of   testator's    nephew — 

Reputed  wife  held  not  entitled.     Re  Davenpvrfs  Trust ....     344 

f  13.  Qift  to  children  of  A. — A.  having  illegitimate  children 

only,  believed  by  testator  to  be  legitimate— Unlikelihood  of  A.  having 
other  children — Illegitimate  children  held  not  entitled.  In  re  OverhilVs 
Trust 413 

14.  Oift  to  all  the  children  of  testator's  late  nephew  J.  L. — 

J.  L.  being  dead  at  date  of  will,  his  legitimate  and  illegitimate  children 
held  equally  entitled.     Leiyh  v.  Byron 453 

15.  Oift  to  several  persons   as  A.  should  appoint  and  in 

default  equally— Direction  to  bring  advances  into  hotchpot— Hotchpot 
clause  held  to  apply  only  to  unappointed  part  of  fund.  Brocldehurst  v. 
Flint 47 

16.  Bequest  of  personalty  to  A  or  his  heirs  ^'  in  such  manner 

as  he  may  deem  proper  " — Death  of  A.  without  making  any  disposition 
of  property— Held  to  vest  in  A.'s  next  of  kin  as  tenants  in  common 
according  to  Statute  of  Distributions.     Jacobs  v.  Jacobs      .        .        .     260 

17.  Oift  of  dividends  to  A.  for  her  separate  use — Direction 

that  A.  at  her  death  might  leave  the  stock  *'  to  her  children  or  whom 
she  may  choose  " — Held,  an  absolute  gift.     Southouse  v.  Bate    .        .      6'i 

18.    Legacy  after  certain    limitations   "  to  revert  to  the 

possessor  of  the  estate  "  -Held,  an  absolute  gift  to  the  tenant  for  life. 
Mangin  v.  Manyin 135 
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WILL — 19.  Construction — Gift  to  testator's  nieces — Legacy  confined 
to  nieces  and  their  children,  excluding  their  husbands  unless  nieces 
should  die  without  issue— A  life  interest  to  nieces  for  their  separate 
use  with  remainder  to  their  children — In  default  of  issue  nieces  held 
to  take  absolutely.     Dawson  y.  Bourne 16 

20.  Gift  over — Trust  to  pay  A.  an  annuity  and  one-third  of 

the  residue  of  income  to  B.  and  on  A.'s  death  to  sell  and  pay  one-third 
to  B. — Gift  over  on  death  of  B.  before  his  share  should  ''  become  due 
and  payable  "—Death  of  B.  in  life  of  A.— Gift  over  held  to  take  effect. 
Crenvick  v.  Oaskell 267 

21.  Gift  equally  between  A.  and  wife  and  B.  and  wife  for 

their  lives  and  at  their  death  equally  between  their  children — Distri- 
bution per  stirpes  or  per  capita.    Abrey  t.  Netvman    ....     209 

22.  Legacy— Lapse — ^Bight  of  executor  to  personal  property 

on  failure  of  trust — ^Bight  of  Grown.     Powell  v.  Merrett       .  .    426 

23. Time  of  payment— Gift  over  on  death  or  second 

marriage  of  testator's  wife  —  Legacy  held  payable  immediately  on 
re-marriage  of  A.     Bainhridge  y.  Cream .......       14 

24.  Mistake — Erroneous  description  of  legatee  rejected  upon 

extrinsic  evidence.     Be  Blachman 183 

25. Gift  of  annuities  "to  each  of  the  seven  chil- 
dren now  living  of  my  nephew  J." — Nine  children  living  at  date  of 
will— Held,  that  all  children  took.     YeaU  v.  Yeats      ....      80 

26.  Legacy  to  " D.,  daughter  of  S.  D."— One  daughter 

of  8.  D.  living  at  date  of  will  but  three  at  testatrix's  death — ^Eldest 
daughter  held  entitled  on  evidence  showing  that  she  was  alone  known 
to  testatrix.     Phillips  v.  Barker 496 

27.  Next  of  kin — Period  of  ascertaining  next  of  kin.     Be 

Barber's  Will .     342 

28. Gift  over  to  persons  entitled  as  next  of  kin  of 

testator  at  death  of  tenant  for  life — Two  persons  entitled  held  to  take 
as  tenants  in  common.    Horn  v.  Coleman 363 

29, Period  of  ascertaining  next  of  kin  —  Bequest  of 

wife  for  life— Gift  over  to  persons  entitled  according  to  Statute  of 
Distributions  —  Next  of  kin  at  death  of  testator  entitled.  Cable  y. 
Cable 243 

30.  Property  passing — Gift  of  "  all  the  funded  property  in 

my  name  '' — Held  to  pass  Irish  Bank  stock  and  Irish  3^  per  cent,  stock 
belonging  to  testator  and  standing  in  his  name  jointly  with  others. 
Many  in  y.  Manyin 135 

31 . Devise  of  real  estate— Leaseholds  held  to  pass  under 

devise  of  all  testator's  real  estates  and  not  under  residuary  gift  of 
personalty.     Wilson  y.  Eden 69 

32.  Kemoteness — Legacy  to  A.  for  life  and  afterwards  to 

A.'s  children  attaining  25 -Held  not  too  remote  if  by  death  of  A.  before 
testator  all  children  will  necessarily  attain  25  within  21  years  after 
testator's  death.     Southern  y.  Wullaston 130 

33. Trust  to  pay  income  to  A.  for  life  and  afterwards 

to  B.  and  C.  for  life — Direction  that  after  death  of  survivor  principal 
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^o  the  chiidren  of  B.  and  0.  at  25— Gift  to  children  void  for  remoteness 

ince  y.  Chance 265 
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son  for  life  —  Surplus  income  to  be  sccumulated  and  applied  after 
son's  death  for  maintenance  of  his  children— Division  of  fimd  among: 
son's  children  at  dl  or  marriage — Thellusson  Act — Portion — ^Exception. 
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birdu  35. Trust  to  accumulate  surplus  income  until  death  or 

'^  reco'^eTj  of  lunatic  son — Accumulation  to  be  paid  to  son  in  event  of 
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efot  within  s.  2  of  the  Thellusson  Act — Direction  to  accumulate  beyond  21 

.  •£  years  void — ^Accumulations  vesting  in  heir  of  testator  as   personal 

f  estate.     Wildes  y  ,  Davies 446 

36. Bequest  to  A.  for  life  with  remainder  to  such  of  his 

children  as  should  attain  25 — Direction  to  apply  income  for  mainten- 
ance while  any  child  imder  25 — Discretionary  power  of  advancement — 
ertj  Held  void  for  remoteness.     Southern  v.  Wollatton 78 

^^'  37.  Residue— No  gift  of  residue  by  will— Residuary  legatees 

,                 named  in  unattested  codicil — ^Held  entitled  to  proceeds  of  sale  of  copy- 
^^^  holds.     Wildea  v.  Daviea 446 

\{  38.  Bevocation  of  legacy — Codicil — Property   passing  by 

will — ^Annuity— Articles  ejusdem  generis.    Evtrail  v.  Browne    .        .416 

JOB  39.  Legacy — Bevocation — Legacy  payable  out  of  fund  on 
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original  gift  of  ftind— Legacy  payable  out  of  ftind  held  also  revoked. 

^\  Orice  Y.  Funnell 348 
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^  41.  Substitutional  gift — Gift  to  A.  for  life  and  in  default  of 

her  appointment  equally  among  <<  her  sisters  or  their  children  living  at 

° .  her  decease  " — Children  held  to  take  by  substitution  and  per  stirpes — 

Children  of  sister  dead  at  date  of  will  not  entitled.     Congreve  v.  Palmer 

212 

42. Distinction  between  gift  to  several  with  remainder 

to  their  children  and  one  to  several  with  substitutionary  gift  to  their 
children,  in  respect  to  children  taking  per  stirpes  or  per  capita. 
Congreve  v.  Palmer .         .         .         •     212 

43.  Survivorship— Oift  to  A.  for  life  and  at  her  death  for  her 

surviving  children  '^when  they  have  attained  twenty-one" — Only 
children  surviving  A.  held  entitled.     Huffam  v.  Hubbard    .  .     269 

44.  Vesting — Substitution — Oift  over — ^Distinction  between 

substitutional  gift  after  bequest  to  persons  as  a  class  and  one  following 
gift  to  individuals  nominatim.    Ive  v.  King 23 

45. Period  of  vesting — ^Bemoteness — Gift  over  after  life 

estate  of  A.  to  sons  of  A.  attaining  25  with  trust  for  interim  main- 
tenance—Immediate vested  interest.     Jamea  y.  Lord  Wynford  .  308 

46. Vested  or  contingent  estates— Mixed  fund — Tnist 

to  pay  income  to  tenant  for  life  and  at  her  death  to  assign  share  of  fund 
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47. Vested  interest — Life  interest  to  A. — Gift  to  A.'s 

children  who  should  attain  21 — Gift  over  on  A.'s  death  without  leaving 
any  issue — Child  surviving  A.  and  dying  under  21— Intestacy.  Walker 
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